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Page    18»  in  the  third  line  from  the  bottom  of  the  page,  for  **  way-going,"  read 
goin^r." 

30,  in  the  eightli  line  from  the  bottom  of  the  page, /or  **  tlierein,"  read  "  in 

31,  in  the  seventeenth  line  from  the  bottom  of  the  page,ybr  **  no,"  read  **  i 
39,  in  the  fifteeiith  line  from  the  bottom  of  the  page,  omit  "  however." 
69,  in  the  eighth  line  fit>m  the  top  of  the  page,  fir  "  a  tenant  for  life  after  p< 

of  issue  extinct,"  read  **  tenant  in  tail  after  possibility  of  issue  extii 
255,  in  the  eighth  line  from  the  bottom  of  the  page,/or  **  road,*'  read  "rood 
681,  in  the  sixth  line  from  the  bottom  of  the  page, /or  **  feoffee,"  read  "  feol 
640,  in  the  fourth  line  fix>m  the  top  of  the  ]pAge,for  "  case  of  a  tenaDt,"  read 

a  tenant. 
„    in  the  sixth  line  from  the  top  of  the  page, /or  "  before,"  read  "  after." 
648,  in  the  nineteenth  line  from  me  top  of  the  page,/or  "  be,"  read  "  is." 
651,  in  the  thirteenth  line  from  the  top,  after  the  word  "  intention,"  iiuert  * 

must  when  discovered  be  followed),"  and  ondt  the  same  words  in 

line. 
778,  in  the  first  line  of  the  head-note, /or  **  gift,"  read  *'  estate." 
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ROUSE'S    CASE  (a). 

Mich.  30  Eliz. 
[Reported  Owen,  27.] 

Tenant  at  Sufferance.] — Tenant  pur  autre  vie  of  a  manor  continues 
and  holds  the  same  after  the  death  of  the  cestuy  que  vie : — Held,  that 
as  he  came  in  by  right  he  was^  after  the  death  of  cestuy  que  vie^ 
tenant  by  sufferance,  and  not  a  disseisor. 

Semble,  that  any  grants  made  by  him  are  good^  inasmuch  as  he  is 
dominuspro  tempore. 

IT  was  moved  in  this  case,  that  if  tenant  for  tenn  d'auter  vie  does 
continue  and  hold  his  estate  after  the  death  of  cestuy  que  vie,  if  he  be 
a  disseisor,  and  whether  in  pleading,  the  plea  ought  to  be  seised  and 
not  possessed. 

Shuttleworth. — He  was  legally  in  at  first,  and  therefore  cannot  be  a 
disseisor,  15  Edw.  4,  41.  A  freehold  could  not  be  gained  where  he 
came  in  by  the  agreement  of  the  party,  and  12  Ass.  22.  Where  the 
husband  and  wife  were  seised  of  a  freehold,  and  after  were  divorced  by 
suit  on  the  woman's  part,  whereby  the  woman  is  to  have  all  the  land, 
yet  if  the  husband  continue  in  possession  and  dies  seised,  this  descent 
shall  not  take  away  entry,  because  he  was  no  disseisor. 

(a)  See  S.  C  nom.  Rom  v.  Artou,  2  Leon.  45 ;  Ma  286. 
T.L.C.  B 


; 


2  rouse's  case. 

Gaudy. — He  is  tenant  at  sufferance  and  no  disseisor ;  and 
was  moved,  that  if  tenant  at  suSerance,  or  a  disseisor,  make  c 
copyhold  lands,  if  they  be  good  or  voidable : 

Wilde  took  here  a  diversity  between  a  termor  that  holds  ove 
tenant  at  sufferance ;  for  in  the  case  of  a  tenant  at  sufferance, 
no  freehold  taken  from  the  lessor  which  the  continuance  of  poj 
doth  not  take  from  him,  but  where  the  tenant  holds  over  his  ter 
the  freehold  is  disturbed,  and  therefore  there  is  a  disseisin: 
that  present  it  seemed  to  the  judges  that  there  was  no  diversity. 

Godfrey,  however,  in  the  next  term  moved,  that  if  ten 
another's  life  held  over  his  estate  he  had  a  fee  simple ;  and  he  . 
that  it  was  otherwise  in  some  cases,  for  if  he  claim  to  be  tenani 
will  of  the  lessor  he  shall  not  gain  a  fee  simple.  For  Littleton 
chapter  of  Releases,  108,  saith,  that  tenant  at  sufferance  is  wher 
in  his  own  wrong  doth  convey  lands  and  tenements  at  the  will 
that  hath  the  freehold,  and  such  occupier  claimeth  nothing  but 
But  in  this  case  the  tenant  claims  otherwise  than  at  the  will 
lessor,  he  does  not  claim  anything  at  the  will  of  the  lessoi 
the  case  of  Littleton,  but  claims  to  hold  over  against  the  will 
lessor,  which  is  no  tenancy  at  sufferance.  And  10  Edw,  4,  if 
makes  a  lease  at  will,  and  the  lessor  dies,  and  he  continues  and 
fee,  the  heir  shall  have  a  mortdancestor.  And  18  Edw.  4j 
cestuy  que  use  dies,  and  the  tenant  continues  in,  and  the  te 
impleaded,  the  lessor  shall  not  be  received,  and  the  reason  is  t 
there  is  no  reversion  in  him,  but  the  tenant  hath  it  And  ^2  1 
38,  by  Hussey,  Justice,  if  a  termor  holds  over  his  term,  th 
estate  in  fee  is  confessed  to  be  in  him  by  matter  of  law ;  but 
doubt  whether  he  be  a  disseisor  or  not,  but  it  seemeth  not 
trespass  does  not  lie  against  him  before  regress.  And  in  the  7 1 
4<3,  if  a  guardian  holds  the  possession  at  the  full  age  of  the  I 
tenant  for  years  after  his  term  expired,  the  estate  shall  be  jud 
fee.  And  in  our  case  he  hath  not  claimed  to  hold  at  will,  for  h 
done  contrary,  for  he  hath  made  copies. 

J3y  all  the  Justices. — If  tenant  at  will,  or  for  years,  or  at  suffc 
make  a  lease  for  years,  this  is  a  disseisin,  and  a  tenant  at  wil 
thereby  gain  a  freehold,  and  thereby  doth  claim  a  greater  estat 
he  ought,  and  so  it  is  in  this  case. 
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S.  Admitting  him  to  be  tenant  at  sufferance,  the  question  is  if  he 
may  grant  copies,  and  whether  they  be  good ;  and  it  seems  he  may,  for 
no  trespass  lies  against  him,  because  he  is  dominus  pro  tempore ;  and 
it  is  not  like  a  copy  made  by  an  abator  or  disseisor,  for  it  hath  been 
adjudged  that  copies  made  by  them  are  void ;  but  in  this  case  his  act 
of  making  copies  agrees  with  the  custom,  as  in  GrishrooKs  Case.  If 
an  administrator  sells  goods,  and  pays  debts  with  the  money,  and  after 
he  who  is  executor  proves  the  will,  he  shall  never  avoid  this  sale,  for 
that  it  was  done  according  to  the  will,  which  the  executors  were  com- 
pelled to  do.  So  in  the  12  H.  6,  if  a  baily  cuts  trees  and  repairs  an 
ancient  pale,  this  is  good ;  and  6  R.  2,  if  he  pays  quit  rents  it  is  good. 

Coke, — He  comes  in  by  right,  and  therefore  is  tenant  at  sufferance, 
and  like  this  case  is  Dyer,  35  H.  8,  57,  Lord  Zotiche's  Case,  where 
cestuy  que  use  for  life,  the  remainder  over  in  tail,  made  a  lease  for  the 
term  of  the  life  of  the  lessee,  and  died,  and  the  lessee  continued  his 
estate,  the  opinions  of  the  justices  of  both  benches  were,  that  he  was 
but  tenant  at  sufferance. 

Popham. — If  a  manor  be  devised,  and  the  devisee  enters  and  makes 
copies,  and  then  the  devise  is  found  to  be  void,  yet  the  copies  of  sur- 
render made  by  such  devisee  are  good:  but  contrary  where  new  or 
voluntary  copies  are  made  by  him,  7  Eliz.  And  in  the  Lord  ArundeFs 
Case  a  feofiment  in  fee  was  made  of  a  manor  upon  condition,  the 
feoilee  upon  condition  grants  voluntary  copies,  those  are  good. 

Atkins — On  the  contrary,  made  a  difference  between  a  tenant  at 
will  and  a  tenant  at  sufferance,  for  a  tenant  at  will  shall  have  aid,  but 
80  shall  not  the  other,  as  in  2  H.  4 ;  and  a  release  to  one  is  good  and 
to  the  other  not,  &c.  And  when  he  holds  over  he  doth  assume  an  in- 
terest which  shall  not  be  thought  wrongftil,  for  he  is  neither  abator  nor 
disseisor,  and  therefore  dominus ;  and  therefore  the  copies  made  by 
him  are  good,  4  H.  7,  3.  Tenant  atsufferance  may  justify  for  damage 
feasant. 

And  all  the  Justices  held  for  the  plaintiil^  and  that  he  that  made 
the  copy  was  but  tenant  at  sufferance,  and  not  disseisor,  and  that  he 
had  no  fee.  And  the  judgment  was  to  be  entered,  unless  the  defendant 
showed  better  matter. 

b2 


(  *  ) 


RICHARDSON  v.  LANGRIDGE. 


Nov.9,l8U. 
[Reported  4  Taunt.  128.] 

Tenant  at  Will — From  Year  to  Year.] — If  an  agreem 
made^  to  let  premises  so  long  as  both  parties  like,  and  resets 
compensationy  accruing  de  die  in  diem^  and  not  referable  to  a 
or  any  aliquot  part  of  a  year,  it  does  not  create  a  holding 
year  to  year,  but  a  tenancy  at  will,  strictly  so  called. 

And  although  the  tenant  has  expended  money  on  the  improvement 
premises,  that  does  not  give  him  a  term  to  hold  until  he  is  im 
fied. 

If,  however,  there  were  a  general  letting  at  a  yearly  rent,  though  p 
half-yearly,  or  quarterly,  and  though  nothing  were  said  abo 
duration  of  the  term,  it  is  an  implied  letting  from  year  to  year 

TRESPASS  for  breaking  and  entering  a  stable  of  the  plainti 
breaking  to  pieces  the  doors  and  locks^  and  tearing  down^  dam 
and  destroying  the  bins^  troughs  and  mangers  of  the  plaintii 
locking  up  the  stable  and  expelling  the  defendant  from  his  poss( 
The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  R.  Cn 
being  seised  in  fee  of  the  premises,  by  indenture  demised  1 
defendant,  among  other  things,  the  stable,  for  a  term  of  twen 
years  yet  unexpired,  by  virtue  whereof  the  defendant  entered  ai 
possessed,  and  by  reason  of  such  possession  justified  the  acts  comp 
of  in  the  declaration.  The  plaintiff,  confessing  the  seisin  of  Ci 
and  the  lease  to  the  defendant,  replied  that  the  defendant  adei 
and  during  the  said  term  of  twenty-one  years,  demised  to  the  p 
the  said  stable  with  the  appurtenances,  to  hold  to  the  plaintiff  < 
a  certain  term,  that  is  to  say,  for  so  long  a  time  as  they  the  pi 
and  the  defendant  should  respectively  please,  the  plaintiff  rendei 
the  defendant  a  certain  compensation  between  them  in  that 
agreed  upon  for  the  same,  by  virtue  of  which  demise  the  pi 
entered  and  was  possessed,  until  the  defendant  afterwards  and  i 
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the  continuance  of  the  said  term  and  interest  of  the  plaintiff  therein  of 
his  own  wrong  committed  the  said  several  trespasses.  The  defendant, 
apprehending  that  the  demise  laid  in  the  plea  was  descriptive  of  a 
holding  from  year  to  year,  instead  of  rejoining  that  he  had  determined 
his  will,  rejoined  that  he  did  not  demise  the  said  stable  to  the  plaintiff 
in  manner  and  form  as  the  plaintiff  had  alleged,  and  tendered  issue 
thereon,  in  which  the  plaintiff  joined.  Upon  the  trial  of  this  cause,  at 
the  Maidstone  Summer  Assizes  1811,  before  Lord  Ellenborough,  C.  J., 
the  evidence  was,  that  the  defendant  having  taken  a  lease  of  a  close  of 
land,  and  built  a  shed  therein,  in  August  1810,  let  the  same  by  parol 
to  the  plaintiff,  who  was  a  carrier,  upon  an  agreement  made  without 
any  reference  to  time,  that  the  plaintiff  should  convert  it  into  a  stable, 
and  that  the  defendant  should  have  all  the  dung  made  by  the  plaintiffs 
horses.  The  plaintifi^  after  having  for  some  time  occupied  it  in  its 
original  state,  laid  out  about  six  pounds  in  putting  up  a  rack  and 
manger  and  converting  the  building  to  a  stable.  About  the  end  of 
the  following  April  the  defendant  requested  him  to  leave  the  premises, 
and  upon  his  refusing  to  do  it  till  he  could  suit  himself  elsewhere,  the 
defendant,  in  the  plaintiffs  absence,  and  without  having  given  him  any 
written  notice  to  quit,  forced  open  the  door,  took  down  the  rack  and 
manger  and  carried  it  out  of  the  stable,  and  took  and  used  the  manure 
which  had  been  made  upon  the  premises  during  the  plaintiffs  occupa- 
tion of  them,  and  which  was  of  considerable  value.  The  defendant's 
counsel  contended  that  the  evidence  proved  a  strict  tenancy  at  will 
(which,  though  it  made  good  the  defendant's  case,  the  plaintiff  by  his 
replication  himself  alleged,  and  the  defendant  by  his  rejoinder  denied), 
and  that  therefore  the  defendant  was  entitled  at  any  time  to  determine 
his  will,  and  to  enter  upon  the  premises  and  resume  the  possession 
when  he  pleased,  without  any  notice  to  quit  The  counsel  for  the 
plaintiff  contended  that  this  must  be  a  yearly  holding,  or  that  at  all 
events  the  defendant,  having  put  the  plaintiff  into  possession  and 
suffered  him  to  contract  an  expense  by  erecting  a  rack  and  manger, 
could  not  countermand  the  permission  at  his  pleasure  ;  upon  the  same 
principle  on  which,  in  the  case  of  Winter  v.  Brochwell,  8  East,  308,  it 
was  held,  that  a  licence  once  executed,  if  it  be  to  do  a  thing  whereby 
the  party  incurs  expense,  cannot  be  revoked,  unless  the  grantor  tenders 
to  the  grantee  all  the  expense  which  he  has  incurred  in  executing  the 
licence.  Lord  Ellenborotyh,  C.  J.,  thought  that  the  demise,  being  so 
long  as  each  party  should  respectively  please,  warranted  the  defendant 
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in  putting  an  end  to  the  holding  when  he  pleased,  and  in  eTictir 
tenant  without  any  notice  ;  whereupon  the  plaintiff,  either  not  adv 
to  the  tenns  of  his  issue,  or  probably  fearing  that,  though  h 
literally  proved  his  issue  and  was  entitled  to  a  verdict  thereoi 
defendant  would  be  entitled  to  judgment  non  obstante  veredicto^ 
mitted  to  a  nonsuit 

Best,  Serjt,  on  this  day  moved  for  a  rule  nisi  to  set  asid< 
nonsuit  and  have  a  new  trial.  He  first  contended  that  there  vi 
this  day  no  such  estate  possible  in  law  as  a  strict  tenancy  at 
where  no  longer  term  was  defined,  all  was  tenancy  from  year  to 
At  all  events,  the  taking  of  the  dung  was  equivalent  to  an  accept 
of  rent ;  and  after  an  acceptance  of  rent,  a  half-year's  notice  to  qui 
necessary:  Doe  ex  dem.  Shore  v.  Porter,  3  T.  R.  16.  Lord  JSuw 
C.  J.,  says,  "The  tenancy  from  year  to  year  succeeded  to  the 
tenancy  at  will,  which  was  attended  with  many  inconveniences, 
in  order  to  obviate  them  the  Courts  very  early  raised  an  imj 
contract  for  a  year,  and  added  that  the  tenant  could  not  be  remove 
the  end  of  the  year  without  receiving  six  months'  previous  noti 
Right,  on  the  demise  of  Cutting,  v.  Darby,  1  T.  R.  163,  Buller 
"  The  reason  is  (of  the  rule  of  law  which  construes  what  was  former 
tenancy  at  will  of  lands  as  a  tenancy  from  year  to  year),  that  the  ag 
ment  is  a  letting  for  a  year  at  an  annual  rent :  then  if  the  parties  cons 
to  go  on  after  that  time,  it  is  a  letting  from  year  to  year."  And  again, 
moment  the  year  began,  the  defendant  had  a  right  to  hold  to  the  < 
of  that  year ;  therefore  there  should  have  been  half  a  year's  notice 
quit  before  the  end  of  the  term.  He  also  referred  to  the  case 
Winter  v.  Brochwell,  and  urged  that  at  least  the  tenant,  having  erec 
the  rack  and  manger  at  a  considerable  expense,  was  entitled  to  a  te 
long  enough  to  indemnify  him. 

Mansfield,  C.  J. — That  case  has  not  the  slightest  resemblance 
the  present  case.  You  must  find  some  act  of  parliament,  or  soi 
decision  of  the  Courts,  that  two  persons  cannot  agree  to  make 
tenancy  at  will.  But  it  is  a  maxim  that  modus  et  conventio  vincu 
legem.  Have  you  any  case  where  the  Courts  have  declared  that  the 
must  be  a  tenancy  from  year  to  year,  the  parties  having  express 
agreed  that  the  holding  shall  be  so  long  as  both  parties  please  ?  an 
of  that  there  is  evidence  here.     You  say  that  Lord  JEUenborough  m 
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of  opinion  that  the  evidence  did  not  prove  a  tenancy  for  a  year :  the 
nonsuit  then  must  liave  proceeded  on  the  ground  that  there  was  such 
an  agreement  as  the  plaintiff  has  himself  stated.  Here  you  speak  all 
along  of  an  indefinite  agreement.  If  there  were  a  general  letting  at  a 
yearly  rent,  though  payable  half-yearly  or  quarterly,  and  though 
nothing  were  said  about  the  duration  of  the  term,  it  is  an  implied 
letting  firom  year  to  year.  But  if  two  parties  agree  that  the  one  shall 
let,  and  the  other  shall  hold,  so  long  as  both  parties  please,  that  is  a 
holding  at  will,  and  there  is  nothing  to  hinder  parties  from  making 
such  an  agreement 

Heathy  J. — I  am  of  the  same  opinion.  It  is  said  that  an  indefinite 
hiring  of  a  servant  is  an  hiring  for  a  year,  but  those  cases  do  not  apply. 
That  presumption  is  founded  upon  the  universal  custom  of  hiring 
servants  at  statute  fairs,  which  is  usually  for  a  year  (a).  There  is  no 
custom  that  if  a  man  lets  premises  to  another  he  shall  let  them  for  a 
year. 

ChambrSy  J.,  denied  the  proposition,  that  at  this  day  there  is  no 
such  thing  as  a  tenancy  at  will ;  the  taking  of  the  dung  by  the  land- 
lord gave  the  tenant  no  term  in  the  premises.  Surely  the  distinction 
has  been  a  thousand  times  taken :  a  mere  general  letting  is  a  letting  at 
will ;  if  the  lessor  accepts  yearly  rent,  or  rent  measured  by  any  aliquot 
part  of  a  year,  the  Courts  have  said,  that  is  evidence  of  a  taking  for 
a  year.  That  is  the  old  law,  and  I  know  not  how  it  has  ever  come 
to  be  changed.  The  Courts  have  a  great  inclination  to  make  every 
tenancy  a  holding  firom  year  to  year,  if  they  can  find  any  foundation 
for  it,  but  in  this  case  there  is  none  such. 

The  Court  refiised  the  rule. 


There  is  a  difficulty  sometimes  in  determining  by  what  tenancy  a  person 
holds  land,  whether  as  tenant  at  will,  tenant  at  sufferance,  or  tenant  from 
year  to  year ;  this  principally  arises  from  the  tendency  of  the  decisions  of 

(a)  By  the  statute  5  Eliz.  c.  4,  s.  3,  **  No  already  employed  in  trade,  are  compellable 

penon  shall  be  retained  or  hired  to  work  to  be  retained  to  serve  in  husbandry  by  the 

for  any  less  time  than  a  year  "  in  any  one  year:  probably  the  practice,  which  is  well- 

of  the  thirty  trades  therein  mentioned;  and  founded  in  physical  causes,  depending  on 

by  B.7,  the  persons  therein  described,  being  the  revolution  of  seasons,  was  current  long 

nearly  all  wno  are  not  either  independent  or  before  the  statute. 
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the  Courts  to  raise  bj  constniction  of  law,  where  possible,  an  estate 
rather  than  by  wrong,  and  an  estate  of  certain  duration  rather  i 
dependent  on  mere  accident  or  caprice. 

In  order  to  illustrate  these  remarks,  and  to  examine  the  decisioi 
Courts  upon  this  subject,  it  is  proposed  to  consider — 1.  Tenancy  a 
ance ;  2.  Tenancy  at  Will ;  and  3.  Tenancy  from  Year  to  Year. 

1.  Tenancy  at  Sufferance. 

A  tenancy  at  sufferance  has  been  defined  as  the  lowest  estate  wl 
subsist ;  it  arises  where  a  person  has  held  by  a  lawful  title,  and  conti 
possession  after  his  title  has  determined,  without  either  the  agree: 
disa^eement  of  the  person  then  entitled  to  it  Watk.  Convey,  i 
Moiley,  p.  23.  Where,  for  instance,  after  the  determination  of  a  tei 
will  by  the  death  of  the  landloi-d,  or  of  a  term  of  years  by  the  deatl 
lessor  who  had  merely  a  life  interest,  or  by  effluxion  of  time,  the  p( 
possession  holds  over,  he  will  be  tenant  at  sufferance,  since  his  posse 
first  was  rightful.  Co.  Litt.  67  b ;  see  Butler  v.  Duckmanton,  Ci 
169;  Miller  v.  Maynewaringj  W.  Jones,  354;  Cro.  Car.  397. 

So  an  undertenant  who  is  in  possession  at  the  determination  of  the  < 
lease,  and  is  permitted  by  the  reversioner  to  hold  over,  is  a  tenant  at 
ance.     Simpkin  v.  Ashurst,  4  Tyrw.  781 ;  1  Cr.  M.  &  R.  261. 

It  seems,  however,  that  the  heir  of  a  tenant  at  sufferance  woi 
succeed  his  ancestor  in  the  tenancy,  because  he  would  not,  according 
ordinary  definition  of  the  tenancy  laid  down  in  Rouse'n  Case,  have  ( 
by  a  lawful  title.  See  also  Berry  v.  Ooodman,  2  Leon.  147;  J 
Perkins,  3  Mau.  &  Sel.  271. 

Against  the  crown  there  can  be  no  tenant  at  sufferance,  as  any 
holding  over  in  the  before-mentioned  cases  would  be  considered  as 
trader.     Co.  Litt.  57  b ;  Doe  d.  Watt  v.  Morris,  2  Bing.  N.  C.  I9i 

This  tenancy  cannot  be  either  conveyed,  assigned  or  demised  (Shnpl 
Ryoler,  Cro.  Jac.  55 ;  and  see  3  East,  451)  so  as  to  bind  any  one,  exec 
tenant  at  sufferance  himself,  and  moreover  as  it  arises  by  construction 
and  not  by  contract,  and  there  is  no  privity  between  the  landlord  and  te 
it  has  consequently  been  held  that  a  release  from  the  former  will  not  o; 
to  enlarge  the  estate  of  the  latter.     Butler  v.  Duckmanton,  Cro.  Jac 

This  tenancy  seems  to  have  originated  in  a  desire  of  the  judges,  by  ii 
ing  it  between  two  parties,  to  prevent  adverse  possession  from  arising, 
a  particular  estate  determined  without  the  knowledge  of  the  person  entit 
reversion.    Thus  if  a  tenant  for  a  term  of  years  held  over  after  the  expii 
of  the  term,  time  would  not,  under  the  statute  of  21  James  1,  c.  16,be| 
run  from  the  end  of  the  term,  as  the  person  remaining  in  possession  ^ 
effect  a  tenant,  and  did  not  hold  by  an  adverse  title ;  and  under  that  st 
time  would  only  run  from  the  commencement  of  adverse  possession. 
Smartle  v.  Williams,  3  Lev.  387 ;  Roe  v.  Ferrars,  2  Bos.  &  Pul. 
Doe  V.  Hull,  2  Dowl.  &  Ry.  38 ;  sed  vide  Fishar  v.  Prosser,  Cowp. 

Now,  however,  the  second  and  third  sections  of  3  &  4  Will.  4,  c.  27, 


Rouse's  Case.  9 

done  away  with  the  doctrine  of  non  adverse  possession ;  and  except  in  cases 
falling  within  the  fifteenth  section  (which  has  now  generally  ceased  to  have 
any  operation),  the  question  is  **  whether  twenty  years  have  elapsed  since  the 
right  ctccruedj  whatever  he  the  nature  of  the  possession/'  per  Lord  Denman. 
Nepean  v.  Doe  d.  Knight ^  2  Mees.  &  W.  911. 

In  Rouse's  Case  (selected  as  one  of  the  principal  cases  at  the  head  of  this 
note)  it  will  be  obserred,  that  it  was  held  that  grants  of  copyholds  made  by 
a  mere  tenant  at  sufferance  were  good,  and  this  does  not  conflict  with  what 
has  before  been  laid  down,  that  a  tenant  at  sufferance  cannot  convey  his 
estate,  because  the  validity  of  grants  of  copyholds  by  a  tenant  at  sufferance 
depends  upon  their  being  merely  ministerial  acts.     1  Scriy.  Cop.  96, 97. 

Formerly  the  only  mode  in  which  the  owner  of  the  estate  could  proceed 
against  a  tenant  at  sufferance  so  as  to  obtain  possession  thereof,  was  by 
entry  upon  the  land  and  ouster  of  the  tenant  by  ejectment  (in  which  entry 
was  supposed),  or  after  actual  entry,  but  not  before,  by  action  of  trespass 
(Co.  Litt  67  b ;  TreviUian  v.  Andrew^  6  Mod.  384) ;  and  the  tenant  was 
not  entitled  to  emblements  (7  Mees.  &  W.  235),  but  he  was  not  liable  to  pay 
any  rent,  inasmuch  as  it  was  considered  to  be  the  fault  of  the  owner  to  suffer 
him  to  remain  in  possession  of  the  estate  after  the  determination  of  his 
interest,  when  he  had  an  easy  remedy  in  his  own  hands.  But  now  by  4 
Geo.  2,  c.  28,  every  tenant  for  life  or  years,  or  other  person  claiming  under 
or  by  collusion  with  such  tenant,  who  shall  wilfully  hold  over  after  deter- 
mination of  the  term,  and  demand  made  in  writing  of  delivery  of  possession 
by  the  landlord  or  him  in  reversion  or  remainder,  is  made  liable  to  the  pay- 
ment of  double  the  yearly  value  of  the  lands  detained.  It  will  be  observed 
that  this  statute  only  took  in  cases  in  which  the  landlord  gave  notice  to  quit, 
and  therefore  the  deficiency  was  supplied  by  11  Geo.  2,  c.  19,  which  extends 
the  provision  for  double  rent,  to  the  holding  over,  afler  the  tenants  giving 
notice  to  quit  (Co.  Litt.  57  b ;  Harg.  note  2).  As  to  these  statutes,  see  WiU 
kinson  v.  Colley^  5  Burr.  2694 ;  Cutting  v.  Derby ^  2  Black.  1075 ;  Cohh  v. 
Btokes,  8  East,  358 ;  Doe  v.  Roe,  5  Bam.  &  Aid.  766 ;  Messenger  v.  Arm- 
strong, 1  T.  R.  53 ;  Doe  v.  Roe,  7  Bar.  &  Cress.  2 ;  Page  v.  More,  15  Q.  B. 
684 ;  and  see  as  to  further  remedies  against  tenants  holding  over,  1  &  2  Vict, 
c.  74,  and  9  &  10  Vict.  c.  95,  s.  122,  which  gives  jurisdiction  to  the  County 
Courts  where  the  value  of  the  premises,  or  the  rent  payable  in  respect  thereof, 
does  not  exceed  50/.  per  annum,  upon  which  no  fine  shall  have  been  paid ; 
see  also  Wickham  v.  Lee,  12  Q.  B.  521.  And  see  6  Anne,  c  18,  s.  5,  against 
holding  over  by  guardians  or  trustees  of  infants,  and  by  husbands  seised  in 
right  of  their  wives,  and  by  all  others  having  particular  estates  determinable 
on  any  life  or  lives. 

2.  Tenancy  at  Will, 

A  tenancy  at  will  may  be  defined  as  an  estate  in  land,  determinable  at  the 
will  either  of  the  landlord  or  tenant  (Co  Litt.  55  a).  Thus  in  the  case  put  by 
Littleton  *^  if  lands  or  tenements  are  let  by  one  man  to  another,  to  have  and 
to  hold  to  him  at  the  wiU  of  the  lessor,  by  force  of  which  he  is  in  posses- 
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sion/'  a  tenancy  at  will  is  created  between  the  parties  (litt  sect.  68) ;  for 
law  will  imply  the  lease  to  be  at  the  will  of  the  lessee,  as  well  as  at  the  i 
of  the  lessor.  So  likewise  if  the  lease  be  made  to  have  and  to  hold  at 
will  of  the  lessee,  it  will  also  be  at  the  will  of  the  lessor.  And  it  m 
always  be  remembered  that  a  lease  at  will  must  in  law  be  a  lease  at  the  y 
of  both  parties.    Co.  Lit.  55  a. 

A  tenancy  at  will  may  be  created,  as  in  the  principal  case  of  Richard 
y.  Langridge,  by  express  words  (CticUip  v.  HundaUf  4  Mod.  9;  Doe 
Basto  y.  Cox,  Q.  B.,  17  L.  J.  3) ;  it  may  also  arise  by  implication  (7  M< 
&  W.  235) ;  and  if  a  person  be  in  possession  of  land,  in  which  he  has 
freehold  estate,  nor  tenancy  for  any  certain  term,  and  which  nevertheless 
holds  by  the  consent  of  the  true  owner,  that  person  is  tenant  at  wiU 
Smith,  L.  C.  76  a).  Thus  where  a  person  is  put  into  possession  of  propc 
paying  no  rent,  as  in  the  case  of  a  minister  put  into  possession  of  a  ho 
by  trustees  of  a  congregation  (Doe  v.  Jones,  10  B.  &  Cress.  718 ;  M.y.  C 
lett,  Russ.  &  Ry.  C.  C.  498 ;  Wilhinson  v.  Malin,  2  Tyrw.  544 ;  Doe 
Nicholl  V.  M'Kaeg,  10  B.  &  C.  721 ;  sed  vide  Burton  v.  Brooke,  11  C. 
41) ;  or  a  person  enters  under  a  contract  for  a  purchase  or  a  lease,  althoi 
he  may  in  the  latter  case  have  paid  interest  (^Doe  d.  Tomes  v.  Chamberla\ 
6  Mees.  k,  W.  14)  if  he  have  paid  no  rent  (which  as  we  shall  hereafter 
would  raise  by  construction  a  tenancy  from  year  to  year),  (Regnart  v.  F 
ter,  7  Bing.  451 ;  Doe  v.  Miller,  5  C.  &  P.  595 ;  Riseley  v.  Ryle,  11  M( 
&;  W.  16),  or  if  the  owner  assents  to  the  possession  of  tenant  at  suffera 
(^Doe  V.  Turner,  1  Mees.  &  W.  235,  646),  he  will  be  a  tenant  at  will. 

As  a  vendor  who  remains  in  possession  after  a  conveyance  is  not  ne< 
sarily  in  possession  with  the  consent  of  the  vendee,  he  will  not  be  a  ten 
at  will.    Tern  v.  Jones,  13  Mees.  &  W.  13. 

Unless  there  be  a  contract  that  a  tenant  at  will  is  to  occupy  rent  1 
{^Howard  v.  Shaw,  8  Mees.  &  W.  118, 123),  he  will  be  compelled  to  m; 
compensation  in  an  action  for  use  and  occupation  (lb.  and  see  Ihhs 
Richardson,  9  A.  &  E.  849) ;  but  not  if  the  occupation  has  not  been  be 
ficial,  nor  k  fortiori  if  it  have  occasioned  loss.  Heam  v.  Tomlin,  1  Pes 
N.  P.  C.  252;  Kirtland  v.  Pounsett,  2  Taunt.  145. 

Where  a  party  who  contracts  for  the  purchase  of  landed  property  is  ] 
vented  from  completing  the  purchase  by  the  vendors  failing  to  make  a  g 
title,  he  is  not  liable  in  respect  of  the  time  of  his  holding  in  the  expectat 
that  such  title  would  be  made,  and  the  purchase  com^\dt&^{Winterhot\ 
V.  Ingham,  7  Q.  B.  611) ;  but  when  the  contract  is  at  an  end,  as  he 
continues  tenant  at  will,  he  is  liable  to  be  sued  for  compensation.  How 
V.  Shaw,  8  Mees.  &  W.  118, 123. 

The  question  sometimes  arises  what  is  the  interest  which  at  law 
mortgagor  in  possession  may  be  considered  to  hold.     It  seems  that  if  h< 
himself  in  the  occupation  of  the  estate,  and  there  be  an  agreement  in 
mortgage  deed,  that  he  is  to  continue  in  possession  until  default  in  payn 
of  the  mortgage  money  at  a  certain  period,  he  will  be  tenant  for  a  t 
by  re-demise  (Wilkinson  v.  HaU,  3  Bing.  N.  S.  508);  but  if  the  mo 
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be  not  paid  at  the  time  fixed,  he  becomes  and  may  be  treated  as  a  tenant 
at  sufferance :  ''  from  the  day  on  which  the  mor^gor  fails  to  redeem  his 
pledge/'  observes  Best,  C.  J.,  **  the  possession  belongs  to  the  mortgagee, 
and  there  is  no  more  occasion  for  his  requiring  that  the  estate  should  be  de- 
livered up  to  him  before  he  brings  an  ejectment,  than  for  a  lessor  to  demand 
possession  on  the  determination  of  a  term.  The  situation  of  a  lessee  on  the 
expiration  of  a  term,  and  a  mortgagor  who  has  covenanted  that  the  mortgagee 
may  enter  on  a  certain  day  is  precisely  the  same/'  Doe  d,  Fisher  v.  OUes, 
5  Bing.  427. 

Where  there  is  no  express  or  implied  agreement  as  to  the  possession,  the 
mortgagor  will  be  tenant  at  sufferance  {Thunder  t.  Belcher,  3  East,  451) ; 
but  upon  the  mortgagee  assenting  to  his  possession  he  will  be  tenant  at  will, 
but  that  tenancy  would  be  determined  by  a  transfer  of  the  mortgage  with- 
out the  consent  of  the  mortgagor,  who  would  thereupon,  until  payment  of 
interest,  be  tenant  at  sufferance  to  the  transferree.  Watk.  Convey.*  by 
Moriey,  Coote  &  Coventry,  14. 

By  the  death  either  of  the  mortgagor  or  mortgagee  the  tenancy  at  will 
would  be  determined,  and  in  the  latter  case  a  tenancy  at  sufferance ;  in  the 
former,  on  the  entry  of  the  heir  or  devisee  of  the  mortgagor  without  the 
consent  of  the'  mortgagee,  an  adverse  possession  would  commence,  until  by 
payment  of  interest  or  otherwise,  he  recognized  the  title  of  the  mortgagee, 
whereupon  a  tenancy  at  will  would  arise  {Holland  v.  Hattonj  Carth.  414 ; 
10  Yin.  Abr.  418,  pi.  19).  The  mortgagor  under  an  agreement  that  he 
shall  retain  possession  until  default,  and  that  the  mortgagee  shall  have 
interest,  has  no  implied  authority  to  let  from  year  to  year ;  hence  a  mortgagee 
may  recover  in  ejectment  without  giving  notice  to  quit,  against  a  tenant 
who  claims  under  a  lease  from  the  mortgagor,  granted  after  the  mortgage 
without  privity  of  the  mortgagee  (Keech  v.  II all,  Douglas,  21) ;  if,  however, 
he  recognize  the  tenants  they  will  become  his  own,  and  he  cannot  treat 
them  as  trespassers  (WhUtaher  v.  Hales,  7  Bing.  322;  Birch  v.  Wright, 
1  T.  R.  878).  The  mere  receipt,  however,  of  interest  by  the  mortgagee, 
will  not,  of  itself,  amount  to  a  recognition  of  the  tenancy  {Doe  d.  Rogers 
V.  CadwaUader,  2  B.  &:  Ad.  473 ;  Doe  d.  Bowman  v.  Lewis,  13  Mees.  &  W. 
241).  See,  however,  the  remarks  of  Lord  Denman  in  Evans  v.  Elliot,  9 
Ad.  &  £U.  342. 

Where  the  mortgaged  estate  is  in  the  occupation  of  tenants,  and  there  is 
no  agreement  in  the  mortgage  deed,  by  which  the  mortgagor  is  empowered 
to  receive  the  rents  until  default,  there  does  not  appear  to  be  any  tenancy 
between  the  mortgagor  or  mortgagee,  and  the  former  is  merely  a  receiver 
without  liability  to  account.    Watk.  Convey.  14,  note  by  Moriey. 

Where  the  legal  estate  is  in  trustees,  and  the  cestui  que  trust  is  in  pos- 
session, he  may,  although  the  owner  in  equity,  be  considered  at  law  as 
tenant  at  will  to  the  trustees ;  the  same  tenancy  would  probably  be  raised 
between  their  successors,  in  case  of  the  death  of  the  parties ;  the  posses- 
sion being  referred  to  an  implied  agreement.  Watk.  Convcfjr.  by  Moriey, 
Coote  k  Coventry,  16;  Garrard  v.  Tuck,  10  C.  B.  231.  ^ 
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Although  a  mere  general  letting  may  be  considered  to  create  a  tenan 
at  will,  nevertheless,  as  is  laid  down  in  the  principal  case  of  Richardson 
Lavgridge^  the  Coarts  have  a  great  inclination  to  construe  every  such  letti 
as  creating,  by  implication,  a  tenancy  from  year  to  year  if  they  can  find 
sufficient  foundation  for  it ;  as,  for  instance,  the  acceptance  by  the  lessor, 
a  yearly  rent,  or  rent  measured  by  any  aliquot  part  of  a  year,  which  is  c( 
sidered  as  evidence  of  a  taking  for  a  year.     See  post,  p.  14. 

Determination  of  Tenancy  at  Will. 

As  we  have  before  seen,  either  party  may  determine  the  tenancy,  we  ¥ 
now  consider  in  what  manner  they  may  do  so. 

The  lessor  may  determine  the  will  by  actual  entry  (Co.  Lit.  55  b),  or 
express  notice  to  the  tenant  to  occupy  the  land  no  longer,  Ooodtitle 
Herbert,  4  T.  R.  6S0 ;  Doe  d  Jones  v.  Jones,  10  B.  &  C.  718 ;  and 
the* case  of  Doe  d.  Price  v.  Price,  9  Bing.  356,  where  the  attorney 
the  lessor  wrote  to  the  attorney  of  the  lessee  at  will  saying,  that  unless 
paid  what  he  owed,  the  lessor  would,  without  delay,  take  measures  for 
covering  the  possession  of  the  property,  it  was  held  by  the  Court  of  Comm 
Pleas  a  sufficient  determination  of  the  will. 

It  will  also  be  put  an  end  to  by  various  acts  from  which  the  dissent  of  1 
lessor  to  the  continuance  of  the  tenancy  may  be  implied,  as  by  an  ordins 
conveyance  of  which  the  tenant  has  notice,  or  by  a  feoffment  with  livery 
seisin  where  notice  to  the  tenant  will  be  implied  (  Dinsdale  v.  lies,  2  Lev.  8 
Ball  V.  Cullimore,  2  Cr.  M.  &  R.  120),  or  an  agreement  to  sell  the  propei 
to  the  tenant  (Daniels  v.  Davison,  16  Ves.  252) ;  but  an  ordinary  c( 
veyance.  without  actual  notice  will  not  affect  the  tenant  until  he  has  not 
(Doe  d.  Dames  v.  THovmls,  6  Exch.  857).  Where  the  lessor  becomes 
solvent,  the  vesting  order  with  knowledge  thereof  by  the  tenant  is 
determination  of  the  will/  Doe  d.  Davies  v.  ThomoA,  6  Exch.  854. 

Again,  the  entry  of  the  lessor  on  the  land  and  his  cutting  down  tr^ 
(Co.  Litt  55  b),  or  putting  in  his  cattle  (lb.),  will  determine  the  w 
inasmuch  as  such  acts,  unless  permitted  by  the  contract  creating  1 
tenancy  would,  if  a  determination  of  the  tenancy  were  not  implied,  ] 
the  lessor  in  the  place  of  a  wrongdoer.  Thus  in  the  case  of  Turner 
Doe  d.  Bennett,  9  Mees.  k  W.  643,  where  the  landlord  entered  up 
the  land  in  the  hands  of  a  tenant  at  will  and  cut  a  drain  without  \ 
consent.  It  was  held  that  this  amounted  to  a  determination  of  the  w 
"  The  intent,"  said  Lord  Denman,  C.  J.,  "  of  an  entry  is  undoubtedly 
many  cases  important,  but  in  the  case  of  a  tenancy  at  will,  whatever  be  t 
intent  of  the  landlord,  if  he  do  any  act  upon  the  land,  for  which  he  woi 
otherwise  be  liable  to  an  action  of  trespass  at  the  suit  of  the  tenant,  su 
act  is  a  determination  of  the  will,  for  so  only  can  it  be  a  lawful  and  noi 

wrongful  act It  is  clear,  in  this  case,  that  an  action  of  tresp: 

would  have  lain  against  the  lessor  of  the  plaintiff  at  the  suit  of  the  defenda 
for  the  cutting  of  the  drain,  which  was  done  by  his  permission  and  author 
afler  tfab  defendant  had  refused  to  allow  it,  unless  that  act  be  referred  to  1 
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rigbt  of  the  lessor  of  the  plaintifF  to  enter  and  determine  the  will  at  any  time. 
The  act  must,  therefore^  be  referred  to  such  right,  and  the  tenancy  at  will  was 
clearly  determined.    See  also  Doe  d.  Bennett  v.  Turner^  7  Mees.  &  W.  226. 

So  if  the  landlord  makes  a  lease  to  commence  in  future,  the  will  determines 
upon  the  commencement  of  the  lease  {Dinsdale  y.  llesy  Raym.  224 ;  Hinch- 
man  v.  /&*,  1  Ventr.  247) ;  where,  however,  the  entry  of  the  landlord,  or  any 
act  done  upon  the  land,  is  not  inconsistent  with  the  tenancy ;  as,  for  instance, 
if  he  entered  and  cut  a  drain  or  fell  timber  with  the  consent  of  the  tenant 
{Turner  v.  Doe  d.  Bennett^  9  Mees.  &  W.  643),  or  if  he  cut  down 
timber  excepted  out  of  the  lease,  the  will  would  not  thereby  be  determined. 
Co.  lit.  65  b.  Com.  Dig.,  Estates  by  Grant,  H.  6,  H.  7,  H.  8. 

The  death  either  of  the  lessor  or  lessee  will  detei*mine  the  tenancy  {James 
Y.  Dean,  11  Ves.  391);  but  this  will  not  be  the  result  of  the  marriage  of 
a  female  lessor  (Co.  Litt.  55  b),  nor  of  the  death  of  her  husband  after  the 
husband  and  wife  had  made  a  lease  at  will  of  the  wife's  land  (lb.);  so 
where  there  are  two  lessors  or  two  lessees,  the  death  of  one  of  the  lessors 
or  one  of  the  lessees  will  not  put  an  end  to  the  tenancy.     Co.  litt.  55  b. 

The  lessee  may  determine  the  will  by  saying  that  he  will  hold  no  longer, 
if  he  also  give  up  possession  but  not  otherwise  (lb.).  He  may  likewise  do  so 
by  any  act  inconsistent  with  his  interest,  as  by  a  lease,  grant  or  an  assignment, 
which  will  be  binding  as  against  himself  only  (Doe  v.  Carter,  9  Q.  B.  865) ; 
but  in  all  these  cases  notice  to  the  lessor  is  Id  dispensable.  Jones  y.  Clerft, 
Hard.  47 ;  Birch  y.  Wright,  1  T.  R.  378 ;  Carpenter  y.  Colins,  Yelv.  73 ; 
Pinhom  y.  Souster,  8  Exch.  763.     See  also  1  Co.  Litt.  55  b,  57  a. 

Where  a  tenancy  at  will  is  determined,  the  tenant  thereupon  becomes  a 
mere  trespasser,  or  a  tenant  at  sufferance,  per  Lord  Denman  in  Turner  y. 
Doe  d.  Bennett,  9  Mees.  &  W.  646. 

It  may  be  here  mentioned  that  as  either  party  may  at  once  determine  the 
tenancy,  a  Court  of  Equity  will  not  enforce  specific  performance  for  a  mere 
tenancy  at  will.     Browne  v.  Warner,  14  Ves.  156. 

When  Tenant  at  Will  entitled  to  Emhlements. 

If  the  lessor  oust  the  lessee,  the  latter  will  be  entitled  at  common  law  to 
crope  yielding  an  annual  profit,  which  he  may  haye  sown,  although  not 
seyered  or  ripe,  on  the  determination  of  the  tenancy.  The  reason  is,  that  it 
would  be  injurious  to  the  commonwealth  that  land  should  remain  untilled ; 
which  would  probably  be  the  case,  if  lessors  should,  by  determining  the 
tenancy,  be  entitled  to  the  crops  (Co.  Litt.  55  b).  And  a  lessee  will  haye 
liberty  to  come  on  the  land  to  take  off  crops  (Co.  Litt.  56  a),  or  into  a  house 
to  take  away  furniture,  after  the  determination  of  the  tenancy.  lb. ;  and  see 
Litt.  sect.  69. 

But  if  the  lessee  at  will  himself  determines  the  will,  and  refuses  to  occupy 
the  ground,  he  will  not  be  entitled  to  emblements.  Co.  Litt.  55  b ;  OlamTs 
Case,  5  Co.  116. 

A  lessee  at  will,  in  the  absence  of  any  contract,  is  not  liable  for  repairs 
{Paine' s  Ca>se,  8  Rep.  86  a),  nor  for  permis'siye  waste  (Litt.  sect.  7;  Lody 
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Shrewsbury's  Casej  5  Rep.  13  b),  though  he  is  so  for  active  or  volv 
waste.    1  Go.  Litt.  57  a. 

3.  Tenancy  from  Year  to  Year, 

A  tenancy  at  will  or  at  sufferaucey  as  we  have  already  seen,  is  depe: 
upon  the  will  of  each  party.  A  tenancy  from  year  to  year  is  of  c< 
duration,  it  may  arise  either  by  express  contract  (as  if  A.  lets  land  to  \ 
hold  as  tenant  from  year  to  year),  or  by  implication  or  constructic 
law.  Tenancies  from  year  to  year  owe  their  origin  to  the  inconvenii 
found  to  result  from  tenancies  at  will,  which  were  only  partially  renoK 
by  the  doctrine  of  emblements,  and  the  Courts,  at  a  very  early  pe 
raised  an  implied  contract  for  a  tenancy  from  year  to  year.  Thus,  as  is 
down  by  Chambre,  J»,  in  the  principal  case  of  Richardson  v.  Langr 
although  a  mere  general  letting  is  a  letting  at  will,  yet  if  the  lessor  ac< 
yearly  rent,  or  rent  measured  by  any  aliquot  part  of  a  year,  the  Courts  J 
said  that  is  evidence  of  a  taking  from  year  to  year,  13  H.  8,  15.  Dc 
Martin  v.  Watts,  7  T.  R.  85. 

So  if  as  laid  down  by  Mansfield,  C.  J.,  there  were  a  general  letting 
yearly  rent,  though  payable  half-yearly  or  quarterly,  and  though  noti 
were  said  about  the  duration  of  the  term,  it  is  an  implied  letting  from  ; 
to  year,  ante,  p.  7. 

A  person  who  having  entered  under  an  agreement  to  purchase,  w] 
afterwards  goes  off,  or  under  a  lease  or  an  agreement  for  a  lease,  which 
some  cause  or  other  is  void,  although  at  first  he  would  only  be  a  tenan 
will,  on  payment  of  rent,  by  presumption  or  implication  of  law,  he  ' 
become  a  tenant  from  year  to  year.  See  Clayton  v.  Blakey,  2  Smith's  L. 
73a,  and  note;  Martin  v.  Watts,  7  T.  R.  85;  Doe  d.  Tucker  v.  Mo 
1  Bam.  &  Ad.*365 ;  Mann  v.  Lovejoy,  Ry.  k.  Mood.  355 ;  Cox  v.  Ben\ 
Bing.  185 ;  Saunders  v.  Musgrave,  6  Bam.  &  Cress.  524 ;  Chapman 
Towner,  6  Mees.  &  W.  100 ;  Berrey  v.  Lindley,  3  Mann.  &  Gr.  41 
Miseley  v.  Ryle,  11  Mees.  &  W.  16;  Doe  d.  Thompson  v.  Am^y, 
Ad.  &  Ell.  476 ;  Mayor  of  Thetford  v.  Tyler,  8  Q.  B.  95 )  In  re  Stro\ 
8  C.  B.  502;  Doe  d.  PHor  v.  Ongley,  10  C.  B.  25. 

The  presumption  arising  from  the  payment  and  acceptance  of  rent  is  i 
same  in  the  case  of  a  corporation  as  an  individual.  Doe  d.  Pennington 
Taniere,  12  Q.  B.  998. 

Payment  of  rent  must  be  understood  to  mean  a  payment  with  referen 
to  a  yearly  holding ;  for  in  Richardson  v.  Langridge  a  party  who  bad  pa 
rent  under  an  agreement  of  this  description,  but  had  not  paid  it  with  ref( 
ence  to  a  year,  or  any  aliquot  part  of  a  year,  was  held  nevertheless  to  be 
tenant  at  will  only,  per  Parke,  B.,  in  Braythwayte  v.  Hitchcock,  10  Mee 
&  W.  497 ;  Doe^  HuU  v.  Wood,  14  Mees.  &  W.  687. 

Although  the  payment  of  rent  is  evidence  of  the  intention  of  the  parti 
to  create  a  yearly  tenancy,  nevertheless  where  it  appears  by  any  iDstrumei 
to  be  the  express  intention  of  the  parties  to  create  an  estate  at  will,  the  pai 
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ment  of  rent,  although  under  the  proyisions  of  the  same  instrument,  will 
not  create  an  estate  from  year  to  year.  Thus  in  Doe  d.  Busto  v.  Cox,  17  L.  J., 
Q.  B.y  3;  11  Q.  B.  122,  where  A.,  under  a  mortgage  deed,  agreed  to  be- 
come tenant  of  B.  of  the  premises  demised,  '^  henceforth  at  the  will  and 
pleasure  of  B  ,  after  the  rate  of  25Z.  4s. ,  payable  quarterly;"  it  was  held  by 
the  Court  of  Queen's  Bench,  refusing  a  rule  for  a  new  trial,  that  it  was  a 
tenancy  at  will,  and  that  occupation  for  the  two  years,  and  payment  of  rent 
under  the  agreement,  did  not  make  B.  tenant  from  year  to  year.  "  This 
Court,"  said  Denman,  C.  J.,  ''  is  desirous  of  presuming  a  yearly  tenancy 
in  aU  casea  where  the  express  language  of  the  parties  does  not  exclude  such 
a  presumption.  Here,  howeyer,  the  parties  distinctly  say,  that  the  tenancy 
shall  be  at  the  will  and  pleasure  of  the  lessors."  See  also  Doe  d.  Dixie  v. 
Davies,  7  Exch.  89. 

It  is  competent  moreover  to  either  the  receiver  or  payer  of  rent  to  prove 
the  circumstances  under  which  the  payments  of  rent  were  made,  and  by  such 
circumstances  to  repel  the  legal  implication  which  would  result  from  the 
receipt  of  rent  unexplained.  Doe  d.  Lord  v.  Crago,  6  C.  B.  90;  Wood- 
bridge  Union  v.  Colneis,  13  Q.  B.  269. 

In  the  absence  of  contract,  a  term  from  year  to  year  is  assignable  (Dotting 
V.  Martin,  1  Campb.  Ca.  N.  P.  317} ;  by  the  third  section  of  the  Statute  of 
Frauds  in  writing  (lb.) ;  and  now  by  deed  (8  &  9  Vict.  c.  106,  s.  3). 

It  seems  that  equity  will  not  enforce  an  agreement  for  a  tenancy  from 
year  to  year,  on  the  ground  that  legal  damages  are  adequate  by  way  of 
compensation.     Clapton  v.  lUingworth,  10  Hare,  451. 

Determination  of  a  Tenancy  from  Year  to  Year, 

A  tenancy  from  year  to  year  may  be  determined — 1.  By  the  determina- 
tion of  the  interest  of  the  lessor ;.  2.  By  surrender;  3.  By  notice  to  quit. 

1.  It  is  clear  that  where  the  interest  of  lessor,  being  limited  as  that  of 
tenant  for  life,  determines,  the  tenancy  for  years  thereby  also  determines 
(^Symons  v.  Sym^nSf  6  Madd.  207) ;  but  under  a  recent  act,  14  Sc  15  Vict. 
c.  25,  the  lessee  may  hold  until  the  end  of  the  current  year. 

When,  however,  the  interest  of  the  lessor  is  sufficient  to  confer  such  an 
estate,  a  tenancy  from  year  to  year  will  not  determine  by  the  death  of  a 
tenant,  but  will  vest  in  his  personal  representatives.  Doe  d.  Shore  v. 
Porter f  3  T.  R.  13 ;  James  v.  Dean,  11  Ves.  391 ;  Thompson  v.  Thompson, 
9  Price,  464. 

2.  A  surrender  by  which  the  tenancy  is  determined  may  be  express,  in 
which  case,  by  the  3rd  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  21  \ 
it  must  be  in  writing  (Mollett  v.  Brayne,  2  Campb.  N.  P.  C.  103 ;  Doe 
V.  Bidout,  5  Taunt.  519) ;  and  now  by  deed  (8  &  9  Vict.  c.  106,  s.  3). 

A  surrender  may  also  be  by  act  and  operation  of  law  (and  this  is  excepted 
from  the  Statute  of  Frauds) ;  as,  for  instance,  where  the  tenant  takes  a  lease 
incompatible  with  the  existence  of  his  tenancy.  Thus  in  the  case  of 
Hamerton  v.  Stead,  d  B.  &  C.  478,  a  tenant  from  year  to  year  entered 
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into  an  agreement,  during  a  current  year,  for  a  lease  to  be  granted  to  h 
and  A.  B.,  and  from  that  time  A.  B.  entered  and  occupied  jointly  nv 
him,  it  was  held  by  the  Court  of  King*8  Bench  that  by  this  agreement,  f 
the  joint  occupation  under  it,  the  former  tenancy  was  determined,  althov 
the  lease  contracted  for  was  neyer  granted. 

An  agreement,  however,  for  a  new  lease,  without  the  creation  of  a  n 
tenancy,  will  not  operate  as  a  surrender.     Foquet  v.  Moor,  1  Exch.  87C 

3.  A  tenancy  from  year  to  year,  when  there  is  no  stipulation  on 
subject,  may  be  determined  by  either  party  giving  a  half-year's  notice 
quit  to  the  other  before  the  end  of  the  current  year  of  the  tenancy  { 
H.  8,  15  b ;  Right  v.  Darby ^  1  T.  R.  163),  and  a  customary  half-y 
is  sufficient.  Thus  a  notice  on  the  28th  or  29th  of  September  to  quit  on 
25th  of  March  or  at  Lady-day  is  sufficient.  Roe  d.  Durant  v.  Doe^  6  Bi 
574 ;  and  Doe  v.  Kighfleyy  7  T.  R.  63 ;  Howard  v.  Wemsley^  6  Esp.  i 
Doe  d.  Mathetoson  v.  Wrightman,  4  Esp.  6 ;  Doe  d.  Harrop  v.  On 
4  Esp.  198. 

Notice  may  be  given  by  parol,  unless  by  agreement  it  is  required  to  b( 
writing  {Doe  v.  Cricky  5  Esp.  N.  P.  C.  197)  j  it  is,  however,  advisabh 
give  it  in  writing. 

The  Courts  will  put  a  liberal  construction  upon  notices  to  quit,  and  i 
hold  them  good  notwithstanding  there  are  inaccuracies  therein,  if  they 
not  such  as  would  be  likely  to  mislead  the  tenant.  Thus  in  Doe 
Armstrong  v.  Wilkinsony  12  Ad.  &;  Ell.  743,  notice  was  given  to  ^  yea 
tenant  to  quit  ''  that  messuage,  farm,  &c.,  situated  at  Dunnington,  in 
county  of  York,  which  you  now  hold  under  me  as  tenant  from  year 
year."  The  premises  were  not  situated  at  Dunnington,  but  at  Heslingt 
It  was  held,  however,  by  the  Court  of  King's  Bench,  on  motion  fo 
nonsuit  after  verdict  in  an  action  of  ejectment,  that  the  notice  was  suffici( 
*'  The  alleged  defect,"  said  his  Lordship,  **  was  that  the  farm  was  descril 
as  being  in  the  adjoining  parish  to  that  in  which  it  really  was.  It  was 
suggested  that  the  tenant  held  more  than  one  farm  of  the  lessor,  or  was 
any  way  misled  by  the  error  in  the  description ;  but  it  is  contended  that 
plaintiff  should  have  been  called  on  to  show  negatively  that  the  tenant  i 
not  misled ;  and  that  in  the  absence  of  such  evidence  he  should  have  b 
nonsuited :  we  are  of  opinion  that  the  learned  judge  was  quite  right 
refusing  to  take  that  course.  If  he  had  been  requested  to  put  anything 
the  jury,  he  would  have  been  right  in  asking  them  whether  the  tenant  1 
in  fact  received  an  effectual  notice,  one  that  informed  him  of  his  landloi 
intention  to  determine  the  tenancy."  (See  also  Doe  v.  Kigktley,  7  T.  R.  ( 

Doe  V.  Culliford,  4  D.  &  R.  248;  Doe  d.  Cox  v. ,  4  Esp.  It 

But  the  Court  will  not,  in  order  to  support  a  notice,  put  a  strained  consti 
tion  on  terms  which  are  clear  in  themselves.  Doe  v.  Morphett,  7  Q. 
577 ;  and  see  and  consider  Mills  v.  Ooff,  14  Mees.  &  W.  72. 

A  notice  will  be  bad  if  it  be  merely  alternative ;  as,  for  instance,  wl 
there  is  a  notice  to  quit,  "  or  that  you  agree  to  pay  double  rent "  ( 
Lord  Mansfield,  Dougl.  176)  j  but  if  there  be  a  notice  to  quit,  "  or  I  si 
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insist  on  double  rent/'  it  is  an  unqualified  notice^  and  does  not  giye  the  tenant 
an  option.  Doe  d.  Matthews  v.  Jackson,  1  Doug.  175 ;  Doe  d.  Lyster 
T.  Ooldwin,  2  Q.  B.  143. 

A  notice  signed  by  one  of  several  joint  tenants  on  behalf  of  the  others 
(Doe  d.  Aslin  v.  Summersettj  1  Bam.  &  Ad.  135),  or  by  a  person  au- 
thorized by  one  of  them  {Doe  d.  Kindersley  v.  Hughes,  7  Mees.  &  W.  139 ; 
Alford  V.  Viceryy  Car.  &  Marsh.  280;  Doe  d.  Bailey  v.  Foster,  3  C.  B. 
215),  wiU  be  sufficient ;  but  a  notice  by  an  unauthorized  agent  will  not  be 
made  good  by  an  adoption  of  it  by  tlie  principal  after  the  proper  time  for 
giving  it.     Doe  d.  Lyster  v.  Ooldwin,  2  Q.  B.  143. 

Service  of  a  notice  need  not  be  personal ;  it  will  be  sufficient,  for  instance, 
if  left  with  and  explained  to  a  servant  at  the  residence  of  the  tenant,  though 
not  on  the  demised  premises  (Jones  v.  Marsh,  4  T.  R.  464 ;  Doe  v.  Dunbar, 
M.  &  Malk.  10) ;  or,  if  put  under  the  door  of  a  house,  if  it  be  shown  to 
have  come  to  the  hands  of  the  tenant  (Alford  v.  Vicery,  Car.  &  Marsh. 
280)  ;  and,  in  the  case  of  a  corporation,  it  may  be  served  on  its  officers  (Doe 
T.  Woodman,  8  East,  228) ;  and  service  on  one  of  several  joint  tenants  will 
be  sufficient.     Doe  v.  Watkins,  7  East,  651 ;  Doe  v.  Crick,  5  Esp.  196. 

The  lessor  by  a  distress  (which  is  acquiesced  in)  for  rent,  which  has 
accrued  subsequent  to  the  expiration  of  the  notice  to  quit,  will  waive  any 
advantage  which  he  may  take  on  account  of  such  notice  (Zouch  v.  Willin- 
gate,  1 H.  Black.  311) ;  but  acceptance  of  (  Ooodright  v.  Cordwent,  6  T.  R. 
219;  Doe  v.  Batten,  Cowp.  243),  or  demand  for,  such  rent  is  not  neces- 
sarily a  waiver  of  notice,  it  is  a  question  of  intention  which  nlust  be  left  to 
the  jury  (Blytk  v.  Dennett,  13  C.  B.  178),  and  if  a  distress  were  not  acqui- 
esced in,  as  if  the  tenant  replevy,  it  would  not  be  a  waiver,  inasmuch  as 
there  would  be  no  evidence  of  a  new  tenancy.     lb.  180. 

A  second  notice  to  quit  aftier  the  expiration  of  a  former  one,  if  it  in  effect 
recognizes  a  new  tenancy  will  be  a  waiver  of  the  first  notice  (Doe  v.  Palmer, 
16  East,  53) ;  but  not  if  it  be  served  after  an  ejectment  to  enforce  the  former 
(Doe  V.  Humpkreys,  2  East,  237).  And  it  has  been  held,  that  if  after  the 
expiration  of  a  notice  to  quit  the  landlord  gives  the  tenant  a  fresh  notice, 
that  unless  he  quit  in  fourteen  days  he  Will  be  required  to  pay  double  value, 
the  second  notice  is  no  waiver  of  the  first,  its  object  being  merely  the  re- 
covery of  double  value,  and  a  qualified  condonation  of  the  trespass  (Doe  d. 
Dighy  v.  Steel,  3  Campb.  N.  P.  C.  115).  So  likewise  a  mere  permission 
to  stay  for  a  limited  time  after  the  expiration  of  the  notice  will  not  be  a 
waiver.     Whiteacre  d.  Boult  v.  Symonds,  10  East,  13. 

If  the  tenant  do  not  give  up  the  premises  peaceably,  the  lessor  may  sue 
Um  either  in  ejectment  or  trespass. 

See  the  remedies  in  the  Small  Tenements  Act  (1  &  2  Vict.  c.  74) ;  where 
the  rent,  if  any,  does  not  exceed  20/.  a  year.  As  to  the  landlord  obtaining 
possession  where  the  tenant  has  deserted  the  premises,  see  11  Geo.  2, 
c  19,  s.  16;  57  Geo.  3,  c.  52;  Aschcroft  v.  Bourne,  3  Barn,  k  Ad.  684; 
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Basten  y.  Carenf,  3  B.  &  C.  649;  Beg.  y.  TraiU,  12  Ad.  k  Ell.  761 
V.  Sewell,  8  Q.  B.  161. 

A  tenant  holding  over,  after  notice  in  writing  from  bis  landloni 
nnder  4  Geo.  2,  e.  28,  s.  1,  be  liable  to  paj  double  the  yearly  vak 
under  11  Geo.  2,  c.  19,  s.  18,  when  he  has  giyen  notice  himBelf,  '. 
be  liable  to  double  the  yearly  rent.  For  (be  statutes  and  the  de 
thereon,  see  2  Chitt  Stat.  776—780. 

As  tenants  from  year  to  year  haye  as  certain  an  estate^  while  it  lastSj 
lands  they  occupy,  as  those  who  hold  for  a  longer  term,  it  follows  thf 
are  entitled  to  emblements  like  tenants  for  years^  where  their  tens 
determined  by  the  happening  of  an  uncertain  event,  oyer  which  they  h 
control  {Kingfbury  v.  CoUins,  4  Bing.  207, 12  Moore,  429) ;  but  it  is 
wise  when  they  themselves  put  an  end  to  the  tenancy,  or  where,  by  m 
a  notice  to  quit  or  otherwise,  the  period  of  determination  has  been  ascei 
( Woodf.  Land.  &  Ten.  524).  However,  now,  by  14  &  16  Vict.  c.  26, 
determination  of  leases  or  tenancies  under  any  landlord  entitled  for  1 
or  for  any  other  uncertain  interest,  instead  of  emblements,  the  tenai 
hold  until  the  end  of  the  current  year. 

As  to  the  tenant's  right  to  the  way^-going  crops  by  custom,  see  W 
worth  y.  DaUisan^  1  Smith's  L.  C.  299,  and  note^  and  as  to  fixtui 
Elwes  v.  Mawey  2  Smith's  L.  C.  99,  and  note. 
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LEWIS  BOWLES'S  CASE  (a). 

•  \ 

Pasch.  13  Jac.  1. 
[Reported*  1 1  Co.  79  b.] 

CfmeTiant  to  stand  seised^  in  consideration  of  an  intended  nuxrrioffe,  to 
the  use  of  T,  and  A,,  his  intended  wife^  for  their  lives,  without 
impeachment  of  waste  ;  and  after  their  decease,  to  the  use  of  the  first 
issue  male,  and  to  the  heirs  male  of  such  issue,  lawfully  begotten,  and 
so  on  to  the  second,  third,  ^c,  issue  male,  remainder  to  the  use  of  the 
heirs  tnale  of  T.  and  A.,  and  for  want  of  such  issue,  to  the  use  of  B, 
and  the  heirs  male  of  his  body,  remainder  to  the  heirs  of  the  body  of 
T.  and  A,     TJie  marriage  took  place,  T,  died,  leaving  issue  by  A,, 
J.,  who  afterwards  died.     Resolved — 1.  T.  and  A.  were  seised  of 
an  estate  tail,  executed  sub  modo,  viz,  until  the  birth  of  issue  male ; 
and  then  by  operation  of  law,  the  estates  are  divided;  viz.,  T,  and  A. 
become  tenants  for  their  lives,  the  remainder  to  tlie  issue  male  in  tail, 
the  remainder  to  the  heirs  male  of  T,  and  A.     2.  Tenant  in  tail, 
after  possibility  of  issue  extinct,  shall  not  be  punished  for  waste  ; 
shall  not  be  compelled  to  attorn ;  shall  not  have  aid ;  on  alienation 
no  consimili  casu  lies  ;  after  death  there  can  be  no  intrusion ;  such 
tenant  may  join  in  the  mise  on  the  mere  right ;  shall  not  name  her- 
self  nor  be  named  tenant  for  life  ;  such  tenant  Itas  but  an  estate  for 
life,  and  a  feoffment  in  fee  is  a  forfeiture.    An  exchange  between 
her  and  tenant  for  life  is  good.    3.  The  estate  of  tenant  in  tail  after 
possibility  ought  to  be  a  remnant  and  residue  of  an  estate  taiV,  and 
cannot  be  by  the  limitation  of  the  party  ;  a  tenancy  in  tail  after  pos- 
sibility toUl  not  merge  a  prior  estate  for  life.    4.  A.,  although  but 
tenant  for  life,  shall  have  the  privilege  of  tenant  in  tail  after  possi- 
bility, for  the  inheritance  that  was  once  in  her.    5.  If  tenant  for 
life  or  years  fells  timber,  or  pulls  down  the  house,  the  lessor  shall 
have  the  timber.    If  a  house  falls  down  per  vim  venti,  the  particular 

(a)  Bowlet  v.  Bury,  S.  C.  1  Roll.  Rep.  177. 
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tenants  have  a  special  properly  in  the  timber  to  rebuild  the  h 

6.  The  pre-eminence  and  privilege  which  the  law  gives  to  ho 

7.  Tenant  for  life  without  impeachment  of  waste  has  as  great  p* 
to  do  waste,  and  convert  it,  at  his  own  pleasure,  as  tenant  in  tail 
The  privilege  is  annexed  to  the  privity  of  estate ;  if  one  who  h 
particular  estate  without  impeachment  of  waste  changes  his  estai 
loses  his  advantage.  8.  Wfien  limber  trees  are  severed  from 
inheritance,  either  by  act  of  the  party  or  of  the  law,  and  be 
chattels,  the  whole  property  of  them  is  in  the  tenant  for  life  wit 
impeachment  of  waste, 

LEWIS  BOWLES,  Esq.,  brought  an  action  upon  the  case  i 
trover  against  Haseldine  Bury  the  younger  (which  began  in  the  K 
Bench,  Hil.  10  Jacobi  Regis,  Rot,  1319)  (i) ;  and  declared,  tha 
was  possessed  of  thirty  cart-loads  of  timber,  and  lost  them,  and 
they  came  into  the  hands  of  the  defendant,  and  that  he,  20  Feb.  an 
Jac.  Regis,  at  Norton  in  the  county  of  Hertford,  converted  them  t< 
own  use ;  and,  upon  not  guilty  pleaded,  the  jury  gave  a  special  vei 
to  this  effect : — Thomas  Bowles,  Esq.,  grandfather  of  the  said  Lc 
was  seised  of  the  manor  of  Norton  Bury  in  the  said  county  in 
and,  1  Sept  anno  12,  by  indenture,  betwixt  him  on  the  one  part 
William  Hide  and  Leonard  Hide  of  the  other  part,  in  considers 
of  a  marriage  to  be  had  betwixt  the  said  Thomas  Bowles  and  A 
daughter  of  the  said  W^illiam  Hide,  &c,,  covenanted,  that  after  the 
marriage  had  and  solemnized,  that  the  said  Thomas,  his  heirs  am 
signs,  would  stand  seised  of  the  said  manor  of  Norton  Bury,  to 
use  of  the  said  Thomas  and  Anne  for  the  term  of  their  lives,  wit 
impeachment  of  waste ;  and  after  their  deceases  to  the  use  of  their 
issue  male,  and  to  the  heirs  male  of  such  issue  lawfully  begotten, 
so  over  to  the  second,  third  and  fourth  issue  male,  &c.,  and  for  wai 
such  issue,  to  the  use  of  the  heirs  male  of  the  body  of  the  said  The 
and  Anne  lawfully  begotten ;  and  for  want  of  such  issue,  to  the  uj 
Thomas  Bowles,  son  and  heir  apparent  of  Thomas  Bowles  the  gr; 
father,  and  the  heirs  male  of  his  body  issuing,  and  for  want  of  i 
issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas  and  A 
lawfully  issuing.  Which  marriage  was  solemnized  accordingly, 
the  said  Thomas  the  grandfather,  and  Anne,  had  issue  John; 
afterwards  the  said  Thomas  the  grandfather  died  without  any  issu 

(6)  Raym.  284. 


Lewis  Bowles's  Cas^.  21 

the  body  of  Anne,  but  the  said  John ;  after  whose  death  the  said  Anne 
entered  into  the  sdd  manor,  and  was  thereof  seised,  with  the  said 
remainder  over  as  aforesaid,  and  afterwards  the  said  John  Bowles 
died,  and  afterwards  Thomas  the  son  conveyed  by  fine  his  remainder 
to  the  use  of  Lewis  Bowles  the  plaintiff,  and  Diana,  his  wife,  and  the 
heirs  male  of  his  body ;  and  the  said  Anne  being  so  seised  of  the  said 
manor,  with  the  remainder  over  as  aforesaid,  viz.  20  Feb.  ann.  Reg.  Jac. 
reg.  9,  a  bam,  parcel  of  the  said  manor  per  vim  ventorum  et  tempestaf 
pcenitus  subvers,  et  ad  terrain  deject  fuity  and  that  the  said  thirty  cart- 
loads of  timber,  in  the  declaration  mentioned,  were  parcel  of  the  said 
bam,  and  that  the  said  timber  was  sound  and  fit  for  building,  where- 
fore the  defendant  as  servant  of  the  said  Anne,  and  by  her  command, 
took  the  said  timber  and  carried  it  out  of  the  limits  of  the  said  manor 
to  Radial,  in  the  same  county ;  and  afterwards  the  said  Anne,  24  Feb. 
anno  9  Jac.  Reg.,  made  her  last  will,  and  thereof  made  Robert  Osborne 
and  Leon.  Hide,  Knts.,  her  executors,  and  died ;  after  whose  death  the 
plaintiff  seized  the  said  timber,  and  aflerward  the  defendant,  by  the 
command  of  the  said  executors,  converted  it  to  his  use,  and  if  upon  the 
whole  matter  the  defendant  was  guilty  or  not,  the  jury  prayed  the 
opinion  of  the  Court. 

And  in  this  case  two  questions  were  moved: — 1.  If  upon  the  whole 
matter  the  wife  should  be  tenant  in  tail  after  possibility,  or  that  she 
should  have  the  privilege  of  a  tenant  in  tail  afler  possibility,  sc,  to  do 
waste,  &c.  2.  Admitting  that  she  should  not  have  the  privilege,  &c., 
if  the  clause  of  "  without  impeachment  of  waste"  shall  give  her  property 
in  the  timber  so  blown  down  by  the  wind. 

And  in  this  case  eight  points  were  resolved  by  the  whole  Court: 
—  1.  That,  till  issue,  Thomas  the  grandfather  and  Anne  were  seised 
of  an  estate  tail  executed  sub  modo,  sc.  until  the  birth  of  the  issue 
male,  and  then  by  the  operation  of  law  the  estates  are  divided,  sc. 
Thomas  and  Anne  become  tenants  for  their  lives,  the  remainder  to  the 
issue  male  in  tail,  the  reversion  to  the  heirs  male  of  Thomas  and 
Anne,  the  remainder  over  as  aforesaid ;  for  the  estate  for  their  lives  is 
not  absolutely  merged,  but  (exists)  with  this  implied  limitation,  until 
they  have  issue  male.  Vide  ChudleigKs  Case,  in  the  First  Part  of  my 
Reports,  fol.  120 ;  and  Archer's  Case,  fol.  66  b  (c).  2.  That  tenant  in 
tail,  ailer  possibility,  has  a  greater  pre-eminence  and  privil^e  in 

{e)  1  Vc8. 177,  626;  2  Vcrn.  545;  1  Vent  306,  807,  S45;  2  Jones,  2,  77;  3  Keb.  177, 
178,  244,  501 ;  Raym.  38,  249. 
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respect  of  the  quality  of  his  estate  than  tenant  for  life,  but  he  ha 
a  greater  quantity  of  estate  than  tenant  for  life ;  in  respect  oi 
quality  of  his  estate,  it  tastes  much  of  the  quality  of  an  estate  ii 
out  of  which  it  is  derived ;  and  therefore,  1.  (rf)  She  shall  not 
punished  for  waste.  2.  She  (/)  shall  not  be  compelled  to  attorn 
She  (ff)  shall  not  have  aid.  4.  On  (A)  her  alienation  no  cansimili 
lies.  5.  After  (i)  her  death  no  writ  of  intrusion  lies.  6.  She  (Jt) 
join  the  mise  in  a  writ  of  right  in  a  special  manner  (Temp.  1 
"Wast"  125;  39 E. 3,  16a,b;  31  E.3,  "Aid,"  35;  43 E.  3,  1  a 
E.  3,22;  46  E.3,  13  a,  27;  11  H.  4,  15  a;  7  H.  4,  10  b;  2  1 
.  17b;  42  E.3,  22;  3  E.  4,  11a;  21  H.6,  56;  10  H.  6,  lb;  13] 
JSntre  Congmble,  56;  28  E.  3,  96  b;  26  H.  6,  "  Aid,"  77  ;  F.  J 
203).  7.  In  (Z)  an  action  brought  by  her  she  shall  not  name  he 
tenant  for  life  (18  E,  3,  27  a).  A  woman  brought  a  cia  in  vit&  t 
clamat  tenere  ad  vitcun,  and  maintained  it  in  her  count  by  a  gil 
special  tail  to  her  and  her  husband,  and  ihat  her  husband  was  c 
without  issue,  and  the  writ  for  variance  of  the  title  abated.  8.  Ii 
action  brought  against  her,  she  shall  not  be  named  tenant  for  life 
quod  tenet  ad  terminum  vitce,  Mich.  39  &  40  Eliz.  Rot.  3316,  in  C 
muni  Banco  {ni),  inter  Veal  et  alios  quer*  et  Read  def'  in  quidj 
tlamat,  and  the  note  of  the  fine  supposed  that  the  defendant  t 
ad  terminum  vit(B,  the  defendant  demanded  oyer  of  the  writ  and  of 
note  of  the  fine,  and  had  it,  and  pleaded  that  be  was  seised  in 
absque  hoc  quod,  the  day  of  the  note  levied  tenuit  pro  termino  v 
and  the  jury  found  that  he  held  as  tenant  in  tail  after  possibilit] 
issue  extinct ;  and  it  was  adjudgedjpro  defendente,  for  tenant  in  tail,  a 
possibility,  shall  not  be,  in  judgment  of  law,  included  in  a  writ  or  i 
&c.,  within  the  general  allegation  of  a  tenant  for  life.   Vide  19  K  3, ! 


{d)  Doct  and  Stud.  lib.  2,  c  1 ;  Lht  s.  34; 
12  H.  4,  S  b,  4  a;  10  H.  6,  1  b;  46  £.  3, 
125  a;  11  H.  4,  14  b,  U  a;  11  H.6,  lb; 
2  Roll.  826, 828 ;  1  RoU.  Rep.  100, 179,  184 ; 
West's  Symb.  180  b;  9  Co.  139  a;  6  Co. 
41  a ;  2  Inst  306,  302. 

(e)  4  Co.  63  a;  Co.  Litt  27b;  1  Roll 
Rep.  179 ;  F.  N.  B.  59  b ;  39  E.  3, 16  a,  b. 

(/)  Co.  Litt  27  b;  1  Roll  Rep.  179; 
1  Roll.  296:  39  E.  3,  16  a,  b;  11  H.  6, 
1  b;  43  E.  3,  1  a;  Br.  "  Attorn."  10 ;  Br. 
"  Quid  Juris  claraat,"  1,  6 ;  46  E.  3,  13  a  ; 
Fitz.  "  Quid  Juris  damat,"  14, 19 ;  38  E.  3, 
20a,b;  3E.4, 11a;  12  E. 4,3  a;  2  U.  5, 
lb;  29  £.  3, 1  b.   Attornment  was  rendered 


unnecessary  by  4  &  5  Anne,  c  16 ;  and 
11  Geo.  2,  c.  19. 

(g)  31  E.  8,  "  Aid,"  85;  8  H.  6,  2i 
10  H.  6, 1  b ;  Fitz.  •'  Aid,"  67 ;  7  E.  8, 7a 
Fitz. "  Monst  de  Faits,"  9 ;  26  H.  6,  "  A 
77  ;  Co.  Litt  27  b;  1  Roll.  167;  39  £ 
16a,b;  2H.4,17b;Br."Aid,"37;  llE 
15  a;  1  Roll.  Rep.  184. 

(h)  1  Roll.  Rep.  179;  Ca  Litt  27  b. 

(0  lb. 

(k)  lb.;  89E.  3,  16  b. 

(0  1  Roll.  Rep.  179;  Co.  Litt  27 
Doct  pi.  241. 

(m)  2  Roll.  Rep.  179;  46  E.  3,  27  a, 
Cro.  El.  671;  Noy,  74. 
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But  as  to  the  quantity,  he  has  but  an  estate  for  life,  and  therefore, 
if  he  makes  a  feoffinent  in  fee(n),  it  is  a  forfeiture  of  his  estate  (13 
E.  2, Unire  Cong. 56',  45  E. 3,22;  21  E.  3,96b;  27Ass.  60;  F.  N.B. 
159).  So  if  fee  or  tail  general  descends  or  remains  to  tenant  in  tail^ 
after  possibility,  &c.,  the  fee  or  estate  tail  is  executed  (32  E.  3,  "  Age^" 
55;  50  E.  3,  4;  9  E.  4,  17  b).  And  by  the  stat  of  W.  2(o),  he  in 
reversion  should  be  received  upon  his  default  (2  E.  2;  "Resceit,'*  147; 
41  E.3,  12;  20  E.  3,  ''Resceit";  38  E.  3,  33(/?);  vide  28  E. 3, 96 b ; 
39  E.  3,  16  a,  b).  And  an  exchange  (q)  betwixt  tenant  for  life  and 
tenant  in  tail,  after  possibility,  is  good,  for  their  estates  are  equal  (r). 

S.  It  was  resolved,  that  the  estate  of  a  tenant  in  tail,  after  possibility, 
ought  to  be  a  remnant  and  residue  of  an  estate  tail,  and  that  by  the 
act  of  God,  and  not  by  the  limitation  of  the  party  {s\  dispositione  legis, 
aad  not  ex  provmone  haminis ;  and  therefore,  if  a  man  makes  a  gift  in 
tail  upon  condition,  that  if  he  does  such  an  act,  that  he  shall  have  but 
for  life,  he  is  not  tenant  in  taU  after  possibility  of  issue  extinct,  for 
that  is  €x  provmone  hominis  and  not  ex  dispositione  legis ;  but  it  ought 
to  be  the  remnant  and  residue  of  an  estate  tail,  and  that  by  the  act  of 
God  and  the  law,  sc.  by  the  death  of  one  donee  without  issue,  Litt  6, 
b;  Doct.  and  Stud.  lib.  2,  cap.  1,  foL  61 ;  2  H.  4,  17  b;  26  H.  6, 
«  Aid,"  77. 

If  tenants  in  special  tail  recover  in  assise,  and  afterwards  one  dies 
without  issue,  and  afterwards  he  who  survives  (who  is  tenant  in  tail 
after  possibUity)  is  re-disseised,  he  shall  have  a  re-disseisin,  for  it 
is  the  same  freehold  he  had  before,  for  it  is  parcel  of  the  estate  tail ; 
and  because  the  wife  in  the  case  at  bar  had  the  estate  for  life  by  limi- 
tation of  the  party,  and  the  estate  which  she  had  in  the  remainder  {t\ 
of  the  tenancy  in  tail  after  possibility,  was  not  a  larger  estate  in 
quantity^  and,  therefore,  could  not  merge  the  estate  for  life,  as  has  been 
said  be&re,  for  this  cause  the  wife  was  not  tenant  in  tail  aft^r  possi- 
bility («). 

4.  It  was  resolved,  that  in  this  case  the  wife  should  have  the  {x) 
privilege  of  a  tenant  in  tail  after  possibility  for  the  inheritance  which 

(n)  10  H.  6,  2  b;  11  H.  4,  15  a ;  43  Ass.  per  Curtesy/*  4. 

24;  Br.  «  Forfeiture,"  S8;  Br.  "Aid,"  37  ;  (p)  1  Roll  Rep.  179;  Co.  Litt  28  a. 

1  Roll.  Rep.  179 ;  1  RoIL  851 ;  45  E.  3, 25  a;  {q)  See  3  Balk.  158. 

Ca Litt 28  a;  Br.  "Waste,"  43;  Br.  "£d-  (r)  Co.  Litt  28  a;  1  BxM  Rep.  179. 

tre  congeable,"   12;  Litt  s.  34;  39  £.  3,  (*)  1  Roll.  Rep.  183;  Co.  Litt  28  a. 

16  a ;  3  H.  6, 52  a ;  but,  see  now  7  &  8  Vict  [t)  Co.  Litt  154  b. 

c  76,  s.  7,  and  8  &  9  Vict  c.  106,  s.  4.  (»)  See  Creagh  v.  Blood,  3  J.  &  L.  133. 

(o)  Ca  Litt  28  a;  1  RoU.  Rep.  179;  9  {x)  Co.  Litt  28  a;  1  Roll.  Rep.  178;  S 

E.  4, 18  a ;  Br.  "  Estate/'  25 ;  Br.  "  Tenant  Prest  Conv.  284. 
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was  once  in  her ;  for  now,  when  John,  the  issue  male,  is  dea 
privilege  which  she  had  in  respect  of  the  inheritance  which  was  : 
in  remainder  shall  not  be  lost  And  there  is  no  question  but  a  ^ 
may  be  tenant  in  tail  after  possibility  of  a  remainder,  las  well  ai 
possession ;  and  therefore,  if  a  lease  for  life  is  made,  the  remains 
husband  and  wife  in  special  tail,  and  the  husband  dies  without 
now  is  the  wife  tenant  in  tail  after  possibility  of  this  remainder ;  ; 
the  tenant  for  life  surrenders  to  her,  as  he  may  (for  the  life  of  him 
remainder  is  higher  than  the  other  life),  now  is  she  tenant  in  tail 
possibility  of  possession :  and  like  this  case,  if  the  father  is  enf< 
to  him  and  his  heirs  with  warranty,  and  the  father  enfeoffi 
son,  &c.,  and  dies,  in  this  case  the  son,  although  he  has  the  lar 
purchase,  yet  he  shall  take  the  benefit  of  the  warranty  as  heir,  i 
cannot  vouch  as  assignee,  and  the  warranty  betwixt  the  father  anc 
is  lost,  as  it  is  adjudged  in  43  E.  3,  23  b  (y).  So  here,  althoug 
wife  cannot  claim  the  estate  of  tenant  in  tail  after  possibility,  yc 
may  claim  the  privilege  and  benefit  of  it  And  it  was  observed 
tenants  in  special  tail  at  the  common  law  had  a  limited  fee  simple 
when  their  estate  was  changed  by  the  statute  JDe  donis  conditi 
yet  there  was  not  any  change  of  their  interest  in  doing  of  wast< 
when  by  the  death  of  one  donee  without  issue  the  estate  is  chai 
yet  the  power  to  commit  waste,  and  to  convert  it  to  his  own  use,  i 
altered  nor  changed  for  the  inheritance  which  was  once  in  him. 
Hit  2  Jac.  Rot  229  inter  {z)  Brooke  and  Rogers,  in  Communi  Bi 
if  a  timber  tree  becomes  arida,  sicca,  non  portans  fructus,  nee  fol 
€BState,  nee  existens  nKBremium^  yet  because  it  was  once  an  inherits 
&c.,  no  tithes  shall  be  paid  for  it,  for  that  the  quality  remains,  alth( 
the  state  of  the  tree  is  altered* 

5.  That  if  (a)  tenant  for  life,  or  for  years,  fells  timber,  or  pulls  c 
the  houses,  the  lessor  shall  have  the  timber ;  and  because  this  j 
was  resolved  in  this  Court  upon  a  solemn  argument  in  (6)  LiforcTs  ( 
at  Michaelmas  Term,  which  ricfe  before  in  this  book,  I  will  make 
shorter  report.  1.  It  is  apparent  in  reason,  that  the  lessee  had  t 
but  as  .things  annexed  to  the  soil,  and  therefore  it  would  be  absur 
reason,  that  when  by  his  act  and  wrong  he  severs  them  from  the  1 
that  he  should  gain  a  greater  property  in  them  than  he  had  hy 

(y)  2  Roll.  742;  1  Co.  98;  1  Roll  Rep.  Rep.  48  b,  49  a;  Doct.  and  Stud.  175 

180  ;  Co.  Litt  384  b.  (a)  Cro.  Car.  242,  274 ;  2  Roll.  119. 

(z)  Moor,  908  ;  2  Inst.  648 ;  1  Roll  Rep.  (6)  11  Ca  Rep.  48  a. 
100;  1  RoU.  640;  Cra  Jac.  100;  11  Co. 
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demise.  2.  It  (c)  is  without  question  (as  it  is  resolved  in  the  said  case )^ 
that  the  lessor  has  the  general  ownership  and  right  of  inheritance  in 
the  houses  and  timber  trees,  and  the  lessee  has  but  a  particular  interest, 
and,  therefore,  be  they  pulled  down  or  felled  by  the  lessee  or  any 
other,  or  by  wind  or  tempest  blown  down,  or  by  any  other  means  dis- 
joined from  the  inheritance,  the  lessor  shall  have  them  in  respect  of 
his  general  ownership,  and  because  they  were  his  inheritance ;  and  as 
to  that,  the  resolutions  in  HerldkenderCs  Case,  in  the  Fourth  Part  of 
my  Reports,  folio  63  a,  were  affirmed  for  good  law  (d),  and  Paget s 
Case,  in  the  Fifth  Part  of  my  Reports,  folio  76  b,  for  although  he 
cannot  punish  them  in  an  action  of  waste  at  the  common  law,  because 
it  was  his  own  act,  and  in  his  lease  he  has  not  made  provision  by 
covenant  or  condition ;  yet  the  inheritance  and  general  ownership 
remains  in  the  lessor,  and  the  lessee  (as  hath  been  said)  has  but  a 
special  interest  in  the  houses  and  timber  trees,  so  long  as  they  are 
annexed  to  the  land,  and  this  appears  by  the  statute  oi(e)  Marlebridge, 
c.23.  Itemfirmarii  vastum,  ^c,  von  fadent,  nisi  specialem  inde  ha- 
buerint  concessionem  per  scriptum  conventionis,  mentionem  fadens  quod 
hoc  facere  possunt,  whereby  it  appears,  that  the  lessees  for  life  or  years 
which  then  were,  could  not  rightfully  fell  the  trees  or  pull  down  the 
houses,  unless  the  lessor  had  granted  by  deed  to  do  it.  In  which  it 
was  also  observed,  that  at  the  time  of  the  making  of  the  same  act,  the 
said  clause  of  '^without  impeachment  of  waste"  was  in  use,  which 
proves  that  it  was  to  such  purpose  that  the  lessee  might  commit  waste 
and  dispose  it  to  his  own  use,  which  he  could  not  do  without  such 
clause.  3.  Every  lessee  for  life  and  years  ought  by  the  law  to  do 
fealty  upon  his  oath,  and  it  would  be  against  his  oath  to  waste  the 
houses  and  timber  trees.  And,  nota,  reader,  upon  this  statute  of 
Marlebridge  lies  a  prohibition  of  waste  against  the  lessee  for  life,  and 
lessee  for  years,  to  prohibit  them,  that  they  shall  not  do  waste  before 
any  waste  was  done,  as  it  was  (/)  against  tenant  in  dower,  and  tenant 
by  the  courtesy  at  the  common  law.  Vide  Bract  316,  the  judgment 
in  waste  at  the  common  law.  Tenant  in  dower  or  by  the  courtesy, 
have  as  high  an  estate  as  lessee  for  life,  and  it  appears  that  it  was  not 
lawfiil  for  tenant  by  the  courtesy  or  in  dower  to  do  waste,  ergo  no  more 

(c)  Cio.   Car.  243;   11  Co.   Rep.  48  b;  (e)  I  RolL  Rep.  182;  2  lost  144,  145, 
Cra  Car.  242;  Moor,  19;  Palmer,  327;  5       302. 

Co.  76  b;  4  Ca  62,  63 ;  1  RolL  Rep.  181.  (/)  2  Roll.  813 ;  Co.  LitL  53  b;  2  Inat 

(d)  4  Co.  62  b;  Doct  and  Stud.  lib.  2,       145;  4Co.62b;  14H.  8,  6  a;  13H.7,20b. 
cl. 
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for  tenant  for  life :  the  only  diflference  was,  that  a  prohibition  of 
laying  against  tenant  in  dower,  and  by  the  courtesy,  at  the  coi 
law,  and  not  against  the  lessees  till  the  said  statute  of  Marlebi 
And  to  prove  what  interest  the  lessee  for  life  has  in  the  trees  a 
common  law,  it  appears  by  Bracton  (who  wrote  before  the  statu 
Glou'),  lib.  4,  Tract'  de  Assist  Novae  Dis.  c.  4,  f.  217.  Si  quis  vt 
fecerit,  vel  destructionem  in  tenemento  quod  tenet  ad  vitam  suam 
quod  modum  excedit,  et  rationem^  dim  tantum  concedatur  ei  ratun 
estoverium,  et  non  v<i$tum,  facit  transgressionem^  et  si  talis  imped 
ille  tenens  assisam  non  habebit.  Intentio  enim  talis  liberabit  a  disse 
quia  in  eo  quod  tenens  abutitur  male  utendoy  et  debitum  usum  in  m 
debitum  excedendo,  non  poterit  dicere  qu4)d  disseisitus  est,  quia  tc 
ratUmabilis  usus  ei  conceditur;  which  proves  directly,  that  it  \ 
wrong  in  the  lessee  for  life  to  do  waste  or  destruction  at  the  cot 
law.  And  it  was  resolved,  if  a  house  falls  down  {g)  per  vim  ve, 
the  time  of  such  lessee  for  life  or  for  years,  or  in  the  time  of  the  t 
in  dower,  or  tenant  by  the  courtesy,  &c.,  that  such  particular  te 
have  a  special  property  in  the  timber  to  rebuild  the  like  house  a 
other  was  for  his  habitation :  as  if  they  fell  a  tree  for  reparation, 
have  a  special  property  to  that  purpose  in  it,  and  therewith  agr 
(44  E.  3,  6b;  44  E.  3,  44b ;  29  E.  3,  3,  and  10  E.  4,  3a).  '  Bu 
said  particular  tenants  cannot  give  or  sdl  the  tree  so  felled,  fo 
general  property  is  in  the  lessor;  and  therefore,  Litt, f.  15,  holds, 
if  I  bail  goods  [cattle]  to  another  to  manure  his  land,  now  he  1 
special  property  in  them  to  that  purpose :  and  in  that  case,  if  he 
them,  a  general  action  of  trespass  lies  against  him.  See  11  H.  4, 
and  23  b. 

6.  The  pre-eminence  and  privilege  (t)  which  the  law  gives  to  h< 
which  are  for  men's  habitation  was  observed.  First,  a  house  oug 
have  the  priority  and  precedency  in  a  preecipe  quod  reddat  before 
meadow,  pasture,  wood,  &c.,  F.  N.  B.  2,  &c.,  for  his  house  is  his  a 
et{h)  damns  sua  est  unicuique  tutissimum  refugium.  2(2).  The  t 
of  a  man  has  privilege  to  protect  him  against  arrest,  by  virti 
process  of  law,  at  the  suit  of  a  subject ;  vide  Semayne^s  Case,  ii 

{g)  1  Co.  63  a ;  Co.  Litt  53  a.  Jac.  486, 556 ;  1  Jone8»429 ;  Cro.  Ca 

\h)  Cro.  Eliz.  784;  11  Co.  47  a;  1  Roll.  438;  March.  3  ;   1   Brownl.  50;  Yel 

Rep.  181;  2- Roll.  556;  5  Co.  13  b;  Cro.  29;   Cro.  Eliz.  908;  Moor,  668;   18 

Car.  274.  "  Execution,"  252,  contra ;  4  Leon,  i 

(0  See  6  Mod.  105,  &c.,  Ibid.  E.  4,  9  a ;  18  £.  4,  4  a ;  Br.  **  Execu 

[k)  5  Co.  31  b;  Co.  Litt  4  a;  1   Roll.  100;  Br.  *<  Trespass/'  390;  1  Buktr 

Rep.  182;  3  Inst  162.  Ben.  121. 

(/)  4  Inst  177 ;  Hob.  62,  263, 264 ;  Cro. 
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Fifth  Part  of  my  Reports,  fo.  91  b.  3.  It  has  privilege  against  the 
king's  prerogative,  for  it  was  resolved  by  all  the  judges,  Mich,  (fit) 
4  Jac.,  that  those  who  dig  for  salt-petre  shall  not  dig  in  the  mansion- 
house  of  any  subject  without  his  assent,  for  then  he,  or  his  wife  or 
children,  cannot  be  in  safety  in  the  night,  nor  his  goods  in  his  house 
preserved  from  thieves  and  other  misdoers.  4.  He  who  kills  a  man 
se  defendeniio,  or  a  thief  who  would  rob  him  in  the  highway,  by  the 
common  law  shall  forfeit  his  goods,  but  he  who  kills  one  that  would 
rob  and  spoil  him  in  his  house  shall  forfeit  nothing  (3  E.  3,  "  Corone," 
830 ;  and  26  Ass.  23,  &c.)  5.  If  there  be  two  joint-tenants  of  a  wood, 
or  arable  land,  the  one  has  no  remedy  against  the  other  to  make  inclo- 
sure  or  reparations  for  safi^uard  of  the  wood  or  com ;  but  if  there  be 
two  joint-tenants  of  a  house,  the  one  shall  have  a  writ  De  reparatiane 
faciendA  against  the  other,  and  the  words  of  the  writ  are  ad  reparor 
tionem  et  sustentationem  ejutdem  domus  tenetur(n)  (F.  N.  B.  127  a,  b). 
If  a  man  is  in  his  house,  and  hears  that  others  will  come  to  his  house 
to  beat  him,  he  may  call  together  his  friends,  &c.  into  his  house  to  aid 
him  in  safety  of  his  person  (o) ;  for,  as  it  has  been  said,  a  man's  house 
is  his  castle  and  his  defence,  and  where  he  properly  ought  to  remain : 
but  if  a  man  be  threatened  if  he  comes  to  such  a  fair  or  market  that 
he  shall  be  beaten,  in  that  case  he  cannot  make  such  assembly,  but  he 
ought  to  have  remedy  by  surety  of  the  peace.     21  H.  7,  39a(/>). 

7.  The  clause  of  '^  without  impeachment  of  waste"  gives  a  power 
to  the  lessee,  which  will  produce  an  interest  in  him  if  he  executes  his 
power  during  the  privity  of  his  estate,  and  therefore  to  examine  it  in 
reason.  1.  These  (9)  words,  absqtte  impetitione  vasti,  are  as  much  as  to 
say,  without  any  demand  for  waste,  for  impetitio  is  derived  from  in  and 
peto,  and  petere  is  to  demand,  and  petUio  is  a  demand,  and  sine  itnpe^ 
Htione  is  without  any  manner  of  demand  or  impeachment :  then  this 
word  demand  is  of  a  large  extent  (r),  for  if  a  man  disseises  me  of  my 
land  or  takes  my  goods,  if  I  release  to  him  all  actions,  yet  I  may  enter 
into  the  land  or  take  my  goods,  as  Litt  holds,  f.  115,  and  therewith 
agree  19  Ass.  3;  19  H.  6,  4b;  21  H.  7,  23b;  30  E.  3,  19,  for  by  the 
release  of  the  action  the  right  or  interest  is  not  released ;  but  if  in  such 
case  I  release  (5)  all  demands,  that  will  bar  me,  not  only  of  my  action 

(«)  1  Roll.  Rep.  182;  12  Co.  13.  (q)  Latch.  269,  270;   Bridg.  102;  Dy. 

(»)  Col  Litt.  54  b;  1  Roll.  Repu  1S2;  5  47,  pi.  11  b ;  2  Co.  23  a,  72  a,  pL  135  b 

Co.  91  b.  Cro.  Jac.  216 ;  2  Roll.  835 ;  2  Inat.  146 

(o)  21  H.  7,  39  a;  Br.  '*  Riota,"  &c;  1  9  Co.  9  a;  2  RolL  Rep.  825;  HetL  77 

Fitz.  "*  Trespaas,"  246 ;  6  Mod.  210.  Moor,  317. 

(p)  1  Roll.  Rep.  182;  Moor,  18,  327;  (r)  Litt.  £  116,  as.  496,  497;  Co.  Litt 

2  Inst   146 ;    Hob.  132,  lib.  4,  f.  63  a ;  886  a,'  b ;  4  Co.  63  a ;  1  RoU.  Rep.  184. 

Foph.  193,  194,  195.  («)  1  Roll.  Rep.  184;  8  Co.  154  a. 
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but  also  of  my  entry  and  seizure,  and  of  the  right  of  my  land,  i 
the  property  of  my  goods :  as  it  was  resolved  in  Cliauncys  Case^  34 
Br.  "  Release,"  90(^);  2  H.  7,  6b ;  the  king  made  one  sheriff  riii4 
puto,  thereby  he  shall  have  the  revenues  which  belong  to  his  off 
collect  to  his  own  use.  But  if  the  words  had  been  (u)  absque  u 
vasti  per  aliquod  breve  de  vasto,  then  the  action  only  would  b 
charged,  and  not  the  property  in  the  trees,  but  that  the  lessor  aft 
fall  of  them  might  seize  them :  and  -  this  difference  appears  in  3 
44  a,  b,  in  Walter  Idle's  Case{x),  where  a  lease  was  made  "  without 
impeached  or  impleaded  for  waste,"  upon  which  it  was  coUectec 
these  words  "  without  being  impleaded,"  without  these  words  " 
out(y)  being  impeached  for  waste,"  were  not  sufficient  to  ba 
lessor  of  his  property ;  and  that  if  the  lessor  had  granted  tha 
lessee  might  do  waste,  he  thereby  had  power  not  only  to  do  ^ 
but  also  to  convert  it  to  his  own  use;  and  that  the  words  < 
said  act  of  Marlebridge,  and  the  statute  JDe{z)  prcerogativa  1 
c.  16,  do  prove,  where  it  is  said,  that  the  king  shall  have  a^ 
diem,  et  vastuffiy  sc,  which  is  as  much  as  to  say,  that  he 
have  the  trees,  &c.  at  his  own  disposition.  2.  It  was  said,  ths 
continual  and  constant  opinion  of  all  ages  was,  that  those  words  ga 
power  to  the  lessee  to  do  waste  to  his  own  house,  and  it  wou 
dangerous  now  to  recede  from  it ;  and  as  it  is  said  in  38  E.  3,  1 
the  judges  (so  we  say  in  this  case),  we  will  not  change  the  law  \ 
has  been  always  used;  and  it  is  well  said  in  2  H.  4,  18b,  it  is  I 
that  there  should  be  a  defect  than  that  the  law  should  be  change 
and  the  opinion  of  Wray,  Chief  Justice,  and  Manwood,  cited  in 
lakenden^s  Case,  was  not  judicial  but  prima  facie  upon  an  arbitra 
without  any  argument,  and  perhaps  upon  the  sight  of  (c)  27  1 
"  Waste,"  8 ;  and  therefore,  although  the  chief  justice  argued  in  this 
against  their  opinions,  yet  it  was  with  great  reverence  to  them,  S2 
with  Aristotle  in  the  like  case,  amicu6  Plato,  amicus  Socrates 
magis  amica  Veritas  ;  and  qui  non  liberi  veritatem  pronunciat,  pro 
veritatis  est.  And  the  truth  of  this  case  appears  by  Littleton  ii 
chapter  on  Conditions,  fol.  82  (cQ,  where  he  puts  this  case,  if  a  feoff 

{t)  1  RoU.  Rep.  183 ;  Br.  «  Patent,''  45,  Co.  Litt.  220  a  ;  Hob.  132. 

109.  (6)  1  Roll.  Rep.  183  ;  4  Co.  63  a ; 

(»)  Co.  Litt  220  a;  2  Inst.  146 ;  1  Roll.  148,  pi.  63. 

Rep.  184;  Cro.  Car.  274.  (c)  Poph.  194. 

(x)  8  Co.  75  b;  Poph.  194.  {d)  Sect.  352;  Co.  Litt  218  b,  5 

ly)  1  Roll.  Rep.  184 ;  Hob.  132.  1  Roll.  Rep.  183 ;  Yin.  Abr.  «  Waste, 

(z)\  Roll.  Rep.  182.  2  R.  a. 

(a)  Dyer,  184,  pi.  63 ;  1  Roll.  Rep.  183 ; 
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be  made  upon  such  condition  thai  die  feofifee  shall  give  the  land  to  the 
feoffor,  and  to  the  wife  of  the  feoffor,  to  have  and  to  hold  to  them  and 
to  the  heirs  of  their  two  bodies  begotten,  the  remainder  to  the  right 
heirs  of  the  feoffor ;  in  that  case  if  the  husband  dies,  living  the  wife, 
before  any  estate  in  tail  made  to  them,  then  ought  the  feofiees  by  the 
law  to  make  an  estate  to  the  wife  as  near  the  condition  and  as  near  the 
intent  of  the  condition  as  he  can  make  it,  sc,  to  lease  the  land  to  the 
wife  for  term  of  her  life  without  impeachment  of  waste,  the  remainder 
to  the  heirs  of  the  body  of  her  husband  on  her  begotten,  the  remainder 
to  the  right  heirs  of  the  husband :  and  the  reason  why  the  lease  shall 
be  made  in  this  case  to  the  wife  without  impeachment  of  waste  is,  that 
the  estate  shall  be  to  the  husband  and  his  wife  in  tail ;  and  if  such 
estate  had  been  made  in  the  life  of  the  husband,  then  after  the  death  of 
the  husband  she  had  had  an  estate  in  tail,  which  estate  is  without  im- 
peachment of  waste ;  and  so  it  is  reasonable  that  a  man  should  make 
an  estate  as  near  the  intent  of  the  condition  as  he  can ;  which  case 
directly  proves  that  tenant  for  life  without  impeachment  of  waste  has  as 
great  power  to  do  waste  and  to  convert  it  at  his  own  pleasure  as  tenant 
in  tail  had.  That  these  words  "  without  impeachment  of  waste,"  are 
sufficient  words  to  give  tenant  for  life  such  power,  vide  (e)  2  H.  4,  5  b, 
and  the  Lard  CromwelVs  Case^  in  the  Second  Part  of  my  Reports, 
f.  81  a,  b,  82a;  and  for  this  clause  of  "without  impeachment (/)  of 
waste,"  3  E.  3,  44;  8  E.  3,  4a,  b,  35a;  24  E.  3,  32;  43  E.  3,  5a;  5 
H.  5,  8;  27  H.  6,  "Waste,"  8;  4  E.  4,  36a;  20  H.  7,  10;  28  H.  8, 
Dyer,  10 ;  and  so  the  qucere  in  the  said  book  of  27  H.  6  well  resolved. 
And  see  the  opinion  of  Statham  in  abridging  the  said  book  against  it(^). 
But  the  said  privilege  of  "  without  impeachment  of  waste"  is  annexed  to 
the  privity  of  estate,  3  E.  3,  44,  by  Shard  and  Stone : — If  one  who  has 
a  particular  estate  without  impeachment  of  waste  changes  his  estate, 
he  loses  his  advantage,  5  H.  5,  9  a.  If  a  man  makes  a  lease  for  years, 
without  impeachment  of  waste,  and  afterwards  he  confirms  the  land  to 
him  for  his  life,  now  he  shall  be  charged  for  waste,  28  H.  8;  Dyer, 
10  b  (A).  If  a  lease  is  made  to  one  for  the  term  of  another's  life,  without 
impeachment  of  waste,  the  remainder  to  him  for  his  own  life,  now  he 

{e)  Fitz.  «  Condition,"   5 ;    Br.  **  Con-  10  H.  7,  3  a ;  21  H.  7,  24  a ;  16  H.  7,  4  b  ; 

didon,"  33.  2  Roll.  Rep.  325  ;  Poph.  193,  194,  195. 

(/)  1  H.  7,  15  a;   Plowd.  141  a;   21  {g)  1  Roll.  Rep.  183;  Co.  Inst.  28a; 

H.  6,  47  a ;  28  H.  8  ;  Dyer,  10,  pi.  37  ;  20  Moor,  327  ;  8  Co.  76  b ;  Br.  "  Wast,"  71  ; 

H.  7,  4  a ;  21  H.  7,  24  a :  Perk.  s.  721 ;  21  Latch.  269. 

H.  7,31a:  2 Co.  23c;  9  Co.  9a;  Co.  Litt.  (h)  Dyer,   10,  pi.  37;   5  Co.   13   a;    1 

220a;  3  Bulst.  136;  9  H.  6,  35  a;  Fitz.  Bulst.  136;  8  Co.  7o  b ;    19  H.  6,  23  a  ; 

"*  Waste,"  39 ;  Plowd.  135  b ;  19  H.  6,  63  b ;  Poph.  194 ;  Latch.  269. 
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is  punishable  for  waste,  for  the  first  estate  is  gone  and  drowned ;  so  of 
a  confirmation.  It  was  adjudged  in  EwerCs{t)  Casey  Mich.  28  &  29 
Eliz.,  that  where  tenant  in  tail,  after  possibility  of  issue  extinct,  granted 
over  his  estate,  that  the  grantee  was  compelled  in  a  quidjuru  clamat 
to  attorn,  for  by  the  assignment  such  privilege  is  lost ;  and  that  judg- 
ment was  affirmed  in  the  King's  Bench  in  a  writ  of  error,  and  therewith 
agrees  (A)  27  H.  6,  "  Aid,*'  in  Statham ;  m&*29  E.  3,  1  b.  The  heir  at 
common  law  should  have  a  prohibition  of  waste,  against  tenant  in 
dower,  but  if  the  heir  granted  over  his  reversion,  his  grantee  should 
not  have  a  prohibition  of  waste  ;  for  it  appear^  in  the  Register,  72,  that 
such  assignee  in  an  action  of  waste  against  tenant  in  dower  shall  recite 
the  Statute  of  Gloucester,  ergo  he  shall  hot  have  a  prohibition  of  waste 
at  common  law,  for  then  he  should  not  recite  the  statute,  vide  F.  N.  B. 
55c;  14H.  4,  3;  5  H.  5  (7),  17b. 

Lastly,  it  was  resolved,  that  the  said  woman,  by  force  of  the  said  clause 
of  ^'  without  impeachment  of  waste,"  had  such  power  and  privilege ; 
that  though  in  the  case  at  bar  no  waste  be  done,  because  the  house  was 
blown  down  per  vim  venti  without  her  fiiult,  yet  she  should  have  the 
timber  which  was  parcel  of  the  house,  and  also  the  timber  trees  which 
are  blown  down  with  the  wind ;  and  when  they  are  severed  firom  the 
inheritance,  either  by  the  act  of  the  party  or  of  the  law,  and  become 
chattels,  the  whole  property  of  them  is  in  the  tenant  for  life,  by  force 
of  the  said  clause  of  "  without  impeachment  of  waste."  And  for  this 
cause  judgment  was  given  per  omnes  Justiciarios  una  voce,  quodquerens 
nihil  caperetper  biUam. 


This  is  usually  cited  as  a  Leading  Case  whenever  questions  arise  relative 
to  the  estates  of  persons  having  freeholds  not  of  inheritance,  and  in 
determining  what  is  their  power  over  or  their  interest  therein.  See  Poph. 
193;  Co.  Litt.  28a;  16  Ves.  423. 

Estates  of  freeehold  not  of  inheritance  are,  first,  conventional^  that  is  to 
say,  created  by  some  legal  instrument^  as  a  deed  or  will ;  and  secondly ,  such 
as  arise  by  mere  operation  of  law. 

Of  the  first  class  are  tenancies  for  a  man's  own  life,  and  pour  autre  vie,  or 
for  another's  life.  Of  the  second  class— The  estate  of  tenant  in  tail  after 
possibility  of  issue  extinct;  the  estate  of  tenant  by  the  Curtesy;  and  Dower. 

(i)  1  Roll.  Rep.  179;  Co.  Litt.  316  a,  Moor,  321  ;  Poph.  194;  Latch.  262;  1  Roll. 
28  a ;  2  Inst.  302.  Rep.  183. 

(k)  Co.  Litt.  28  a;   Dyer,  184,  pi.  63; 
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1.  Estate  for  Life. 

An  estate  for  a  person's  own  life  may  be  either  absolute,  as  upon  a 
conYeyance  or  devise  to  A.  for  life ;  or  its  duration  may  be  limited  to  some 
uncertain  period  included  in  such  life ;  as,  for  instance,  if  an  estate  be  con- 
veyed to  a  woman  as  long  as  she  remain  single  or  during  widowhood,  or  to 
a  man  and  woman  during  coverture,  or  so  long  as  a  person  dwell  in  a 
particular  house,  or  so  iDng  as  he  pay  a  certain  sum,  or  until  he  be  pro- 
moted to  a  benefice  or  for  any  like  uncertain  time ;  in  all  these  cases  an 
estate  for  life  is  conferred,  determinable  upon  the  happening  of  a  particular 
contingency.    Co.  litt.  42  a. 

Upon  the  same  principle,  if  a  conveyance  be  made  of  a  manor  to  a  man 
until  100/.  be  paid  out  of  th»  annual  profits,  inasmuch  as  such  profits  are 
uncertain,  he  will  have  an  estate  for  life  determinable  upon  the  levying  of 
100/.  On  the  other  hand,  if  a  man  grant  a  rent  of  20/.  per  annum  until 
100/.  be  paid  thereout,  the  grantee  will  only  have  an  estate  for  the  term  of 
five  years,  for  there  the  time  which  it  will  take  to  pay  the  100/.  is  certain, 
and  depends  upon  no  uncertainty.    Co.  litt.  42  a. 

There  are,  however,  some  uncertain  interests,  which,  being  of  an  excep- 
tional character,  are  held  to  be  chattels.  Thus  where  lands  are  devised  to 
executors  for  payment  of  debts,  until  the  testator's  debts  be  paid,  although 
it  is  uncertain  when  that  will  take  place,  the  executors  have  only  a  chattel 
interest,  the  reason  being  that  if  it  were  held  that  the  executors  should  have 
it  for  their  lives,  then  by  their  deaths  their  estate  would  cease;  but  by 
holding  it  to  be  a  chattel,  it  will  go  to  the  executors  of  the  executors  fi>r 
payment  of  the  debts.     Co.  Litt.  42  a. 

Moreover,  although  tenants  by  statute  merchant,  by  statute  staple,  and 
by  elegit,  whose  estates  are  created  by  divers  acts  of  parliament,  have 
uncertain  interests  in  lands  or  tenements,  they  have  but  chattel,  and  no 
fiieehold,  interests.     Co.  Litt.  42  a. 

Where  there  is  no  express  limitation  of  any  estate,  either  under  a  convey- 
ance at  common  law  or  under  the  Statute  of  Uses,  the  person  to  whom  the 
conveyance  is  made,  will  take  an  estate  for  his  own  life.     Co.  Litt.  42  a. 

So  where  by  will  a  testator  gave  land  to  a  person  without  words  of 
limitation  he  would  take  only  a  life  interest.  (See  note  to  Edward  Set/mor*s 
Case,  post)  This  being  found  to  defeat  the  intention  of  persons  making 
wills,  it  has  been  enacted  by  the  new  Wills  Act  (1  Vict.  c.  26,  s.  28)  that  a 
devise  to  a  person  without  any  words  of  limitation  will  pass  the  fee  simple 
or  other  the  whole  estate  of  the  testator,  unless  a  contrary  intention  appear 
by  the  will. 

If  a  tenant  in  fee  simple,  however,  make  a  lease  to  B.,  to  have  and  to 
hold  to  B.  for  term  of  Ufe,  without  mentioning  for  whose  life,  it  will  be 
deemed  for  the  term  of  the  life  of  B.,  upon  the  ground  that  the  deed  ought 
to  be  taken  'most  strongly  against  the  lessor,  and  an  estate  for  a  man's  own 
life  is  higher  than  that  for  the  life  of  another  (Co.  Litt.  42  a).     But  if  a 
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tenant  in  tail  make  such  lease  withoat  expressing  for  whose  life,  it  will  be 
taken  to  be  for  the  life  of  the  lessor,  for  the  law  will  not  adopt  a  construction 
which  would  work  a  wrong,  where  it  can  adopt  another  which  is  consistent 
with  the  legal  rights  of  the  lessor.    Co.  Litt.  ^  a. 

2.  Tenant  pour  autre  Vie, 

An  estate  pour  autre  vie  is  the  lowest  estate  of  freehold,  being  not  so 
great  as  an  estate  for  one's  own  life.  This  estate  arises,  not  only  where  it  is 
originally  limited,  as,  for  instance,  in  a  conveyance  to  A.  for  the  life  of  B., 
but  also  where  a  tenant  for  his  own  life,  whether  by  convention  or  by  opera- 
tion of  law,  as  tenant  by  the  curtesy  or  tenant  in  dower,  grants  over  his  or  her 
estate.     Co.  Litt.  41  b. 

Oeneral  Occupancy. 

According  to  the  common  law,  where  an  estate  was  held  pour  autre  vie, 
as,  for  instance,  by  A.  for  the  life  of  B.  (who  is  termed  the  cestui  que 
vie),  and  the  tenant  pour  autre  vie  died  in  the  life  of  the  cestui  que  vie, 
inasmuch  as  the  heir  could  not  take  the  estate  without  words  of  inheritance, 
and  the  personal  representatives  could  not  take  it  because  it  was  a  freehold, 
the  first  person  who  entered  might  hold  as  tenant  pour  autre  vie,  and  he  was 
termed  a  general  occupant  (Co.  Litt.  41  b).  The  same  result  followed 
where  tlie  grantee  of  the  tenant  pour  autre  vie  died  (lb,  41  b) ;  and  any 
person  in  possession  as  a  lessee  (3  Bac.  Ab.  188),  or  a  mere  tenant  at  will 
in  preference  to  a  lessee  not  in  possession  (Anon.,  cited  1  Vem.  233),  would 
consequently  have  been  general  occupant.  But  against  the  king  there 
could  be  no  occupant,  and  therefore  no  man  could  gain  the  king's  land  by 
priority  of  entry.    Co.  Litt.  41  b. 

Special  Occupancy, 

Where,  however,  an  estate  pour  autre  vie  was  limited  to  a  man  and  his 
heirs,  his  heir  took  as  special  occupant  and  not  by  descent,  and  not  being 
liable  to  his  ancestor's  debts,  he  could  plead  riens  per  descent  {Atkinson 
V.  Baker,  4  T.  R.  229;  Doe  v.  Luxton,  6  T.  R.  292).  If  the  limitation 
were  to  a  man,  his  executors  and  administrators,  notwithstanding  the 
doubts  which  formerly  existed  upon  the  subject,  they  would  take  as  special 
occupants  (Duke  of  Marlborough  v.  Godolphin,  2  Ves.  61;  Ripley  v. 
Waterworth,  1  Ves.  425;  and  see  18  Ves.  273).  And  where  an  estate 
pour  autre  vie  was  limited  to  a  man,  his  heirs^  executors  and  adminis- 
trators, it  was  held  that  the  heir  took  as  special  occupant.  Atkinson  v. 
Baker,  4  T.  R.  229. 

With  regard  to  incorporeal  hereditaments,  as  rents,  of  which  a  man  was 
tenant  pour  autre  vie,  although  upon  his  death  there  could  not  be  a  general 
occupancy,  because  there  could  be  no  entry  thereon  there  might  be  special 
occupancy  (Co.  Litt.  41).  Thus  where  a  rentcharge  was  limited  to  a  man 
and  his  heir  pour  autre  vie,  upon  his  death  his  heir  would  take  as  quasi 
special  occupant  (Hassell  v.  Oowthwaite,  Willes,  505 ;  Kendal  v.  Micfeild, 
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15  Vin.  Abr.  "Mortgage,"  467;  Bamardist.  C.  C.  46) j  but  it  seems  his 
executors  or  administrators  would  not  take  as  special  occupants,  though 
named.  Crawley* s  CasBf  Cro.  Eliz.  721 ;  Salter  v.  Butler,  lb.  901 ;  Moore, 
664 ;  Vaugh.  200 ;  Vin.  Abr.  "  Occupant*'  (C) ;  3  Bac.  Ab.  B.  «  Estate 
for  life  and  Occupancy.'* 

Great  inconvenience  being  occasioned  by  the  scramble  for  estates  which 
occurred,  where  no  special  occupant  was  named,  and  it  being  manif^tly 
unjust  that  an  estate  pour  autre  vie  should  not  be  assets  for  payment  of  debts, 
the  Statute  of  Frauds  (29  Car.  2,  c.  3)  enabled  the  tenant  pour  autre  vie  to 
devise  it,  and  enacted,  that  if  no  devise  were  made,  it  should  be  chargeable  in 
the  hands  of  the  heir,  if  it  came  to  him  by  reason  of  a  special  occupancy,  as 
assets  by  descent,  as  in  case  of  lands  in  fee  simple ;  and  in  case  there  should 
be  no  special  occupant,  it  should  go  to  the  executors  or  administrators, 
and  be  assets  in  their  hands.  As  doubts  arose  to  whom  the  surplus  of  such 
estates  (when  they  were  not  devised)  should  go,  after  paying  the  intestate's 
debts,  it  being  held,  however,  that  the  next  of  kin  were  not  entitled  (  Oldham 
V.  Pickering,  2  Salk.  464;  Carthew,  376),  the  14  Geo.  2,  c.  20,  s.  9, 
enacted  that  such  estates  pour  autre  vie,  in  case  there  were  no  special  occu- 
pant thereof,  of  which  no  devise  had  been  made  by  virtue  of  the  29  Car.  2, 
c.  3,  should  be  distributed  as  the  personal  estate  of  the  testator  or  intestate. 

General  occupancy,  it  will  be  observed,  was  abolished  by  29  Car.  2,  c.  3 ; 
hence,  on  the  death  of  a  person  having  an  estate  pour  autre  vie,  without  any 
words  of  limitation,  the  estate  would  go  to  his  devisee,  or,  if  he  died  intestate 
as  to  it,  to  his  executors  or  administrators,  and  be  assets  in  their  hands  for 
payment  of  his  debts ;  and  by  14  Geo.  2,  c.  20,  the  surplus  would  be  dis- 
tributable amongst  his  next  of  kin  as  personalty.  In  the  case  of  Doe  d. 
Lewis  v.  Lewis,  9  Mees.  &  W.  662^  a  person,  possessed  of  a  lease  granted 
to  him  his  heirs  and  assigns  for  the  lives  of  three  persons,  devised  the  premises 
to  his  son  (who  died  intestate)  and  his  assigns  for  the  residue  of  the  term ; 
it  was  held,  by  the  Court  of  Exchequer,  that  the  premises  went  to  the  ad- 
ministratrix of  the  son,  under  the  12th  section  of  the  Statute  of  Frauds,  and 
not  to  his  heir.  "  Here,"  said  Parke,  B.,  in  his  judgment,  "  there  is  no 
special  occupant,  the  title  of  the  first  lessee  having  been  put  an  end  to  by  the 
will ;  the  land  has  been  held  under  a  tenancy  pour  autre  vie  to  the  son  and 
his  assigns,  and  as  he  died  without  creating  any  assigns,  the  property  goes  to 
his  personal  representative."  Sed  vide  Doe  d.  Jeff  v.  Robinson,  8  B.  &  C. 
296 ;  2  Mann.  &  Ry.  249. 

Although  we  have  seen  that  at  common  law,  if  a  rent  were  granted  to  a 
man  during  the  life  of  another,  Ihe  rent  would  have  determined  on  the 
death  of  the  grantee,  because  there  was  no  one  to  take  under  the  grant,  there 
being  in  other  words  no  general  occupancy  of  a  rent;  nevertheless  it  has 
been  held,  that  by  the  r2th  section  of  29  Car.  2,  c.  3,  when  the  grantee  of 
a  rentcharge  pour  autre  vie  dies  during  the  life  of  cestui  que  vie,  it  will  go 
to  his  executors,  although  executors  are  not  named  in  the  grant.  Bearparh 
T.  Hutchinson,  7  Bing.  178;  see  also  Rawlinson  v.  Duchess  of  Montague, 
3  P.  Wms.  264,  n.  (D). 

T.L.C.  D 
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An  estate  pour  autre  vie  may  be  limited  over  by  way  of  remainder  (Wast- 
neys  v.  Chappell,  3  Bro.  P.  C.  60,  Toml.  Ed.) ;  and  a  remainderman  (if 
not  barred)  will  take  as  special  occupant  (Allen  v.  Alleriy  2  Dm.  &  Warr. 
325).  If  an  estate  pour  autre  vie  be  limited  to  a  man  and  tbe  beirs  of  his 
body,  it  will  go  to  the  person  who  would  take  an  estate  tail  in  the  case  of 
freeholds  of  inheritance,  and  he  obtains  this  estate  at  once,  it  not  being  de- 
pendent as  in  the  case  of  a  fee  simple  conditional,  upon  the  birth  of  issue, 
lb. 

Power  of  quasi  Tenant  in  Tail  pour  autre  vie  over  his  Estate. 

A  quasi  tenant  in  tail  pour  autre  vie  in  possession  has  complete  power  over 
the  estate  to  bar  the  entail  and  the  remainders  over,  by  any  act  inter  vivos' 
dealing  with  the  estate  precisely  as  if  there  had  never  been  any  settlement 
(lb.  327) ;  and  he  can  convey  his  interest  by  any  of  the  ordinary  assurances ; 
and  inasmuch  as  formerly  it  did  not  require  the  solemnity  of  a  fine  or  recovery 
(Blake  V.  Luxton,  Geo.  Cooper,  184, 185 ;  Low  v.  Burrow^  3  P.  Wms.  262), 
so  now  it  does  not  require  a  disentailing  deed  under  3  &  4  Will.  4,  c.  74. 
Moreover,  it  is  not  requisite  that  he  should  declare  his  intention  of  barring 
the  quasi  entail,  as  it  is  sufficient  if  he  do  any  act  which  would  vest  in  him 
a  new  or  difierent  estate.  Thus  it  has  been  held,  that  a  renewal  of  a  lease 
for  lives  by  a  quasi  tenant  in  tail  gives  him  a  new  estate  discharged  of  the 
former  limitations  and  bars  the  estate  in  remainder  (Baker  v.  Bayley,  2 
Vern.  225 ;  Orey  v.  Mannock,  2  Eden,  339),  even  although  the  lease  may 
originally  have  been  vested  in  trustees  who  did  not  join  in  the  sur- 
render of  the  old  lease  (Blake  v.  Blake,  1  Cox,  266 ;  3  P.  Wms.  10,  n. ; 
and  see  Campbell  v.  Sandys,  1  S.  &  L.  295;  Lloyd  v.  Johnes,  9  Ves.  63 ; 
I>oe  V.  Luxton,  6  T.  R.  289),  or  prior  incumbrances  may  have  been  in 
existence.     Blake  v.  Luxton,  Geo.  Coop.  178 ;  2  Dru.  &  Warr.  327,  330. 

So  any  act  of  ownership  exercised  over  the  whole  estate  as  an  assignment 
of  a  mortgage  or  an  increase  of  the  charge  on  the  lands,  or  the  creation  of  a 
new  equity  of  redemption  by  the  quasi  tenant  in  tail,  will  bar  the  remainder- 
man (see  Allen  v.  Allen,  2  Dru,  &  Warr.  331 ;  Cann  v.  Cann,  1  Vern. 
480 ;  Dunn  v.  Oreen,  3  P.  Wms.  10 ;  Challoner  v.  Murhall,  2  Ves.  jun. 
524).  SectLS  if  the  quasi  tenant  in  tail  merely  concur  in  a  transfer  of  the 
mortgage.  Feame's  Executory  Devises  by  Powell,  vol.  2,  p.  322 ;  and  see 
2  Dru.  &  Warr.  331. 

However,  a  quasi  tenant  in  tail  in  possession  cannot  bar  the  remainders 
over  by  a  mere  will  (Allen  v.  Allen,  2  Dru.  &  Warr.  326) ;  though  Lord 
Kenyon,  in  Doe  d.  Blake  v.  Luxton,  6  T.  R.  293,  thought  he  might 
Campbell  v.  Sandys,  1  S.  &  L.  294. 

The  concurrence,  however,  of  the  tenant  for  life  in  a  conveyance  with  the 
quasi  tenant  in  tail  in  remainder,  is  necessary  in  order  to  bar  the  subsequent 
limitations  (WastneysY.  Chappel,  3  Bro.  P.  C.  60,  Toml.  Ed. ;  The  Duke 
of  Qrafton  v.  Hanmer,  3  P.  Wms.  266,  n. ;  Slade  y.  Pattison,  6  L.  J., 
N.  S.,  51),  though  it  seems  it  is  not  necessary  that  he  should  be  a  conveying 
party  (AUen  v.  Allen,  2  Dru.  &  Warr.  335) ;  so  in  the  converse  case,  if  the 
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quasi  tenant  in  tail  concun  in  a  conyeyance  by  the  tenant  for  life,  the  re- 
mainderman will  be  barred  (Norton  y.  Frecker,  1  Atk.  524;  West,  Rep. 
L  Hardw.  203) ;  and  it  seems  that,  by  analogy  to  the  rule  which  prevails 
in  the  case  of  estates  of  inheritance,  althongh  a  quasi  tenant  in  tail,  without 
the  concurrence  of  the  tenant  for  life  cannot  bar  a  remainderman,  he  has 
power  to  bar  himself  and  his  issue.    Allen  y.  AUen,  2  Dru.  &  Warr.  337. 

Horn  far  Occupancy  applies  to  Copt/holds. 

The  principle  of  general  occupancy  at  common  law  was  not  applicable 
to  copyholds,  because,  as  the  freehold  is  in  the  lord,  there  was  no  estate 
Tacant  upon  which  the  first  comer  could  enter  without  invading  the  interest 
of  another  party.  Ven  y.  Howelly  1  Roll.  Abr.  511  (L),  pi.  3 ;  Smartle 
Y.  PenhaUow,  6  Mod.  63;  1  Salk.  188;  2  Ld.  Raym.  994;  3  Salk.  181; 
Withers  Y.Withers,  Amb.  152;  Zouck  d.  Forse  v.  Forse,  7  East,  186; 
Doe  V.  Robinson,  2  Mann.  &  Ry.  266,  n. ;  Doe  d.  Foster  y.  Scott,  4  Bam. 
k  OesB.  714 ;  7  Dowl.  &  Ry.  190. 

There  may,  however,  be  a  special  occupancy  of  copyholds  either  with 
(Doe  y.  Ooddard,  1  Bam.  &  Cress.  522;  Right  v.  Bawden,  3  East,  276, 
277)  or  without  {Doe  d.  Lempriere  v.  Martin,  2  Black.  1148 ;  and  see 
Home  y.  Howe,  1  Yem.  415;  Rundle  y.  Rundle,  2  Yem.  264)  a  special 
custom. 

It  will  be  obseryed,  that  by  the  6th  section  of  1  Yict  c,  2,  which  is  here- 
after set  forth,  that  where  there  is  no  special  occupant  of  copyholds,  they 
will  go  to  the  executors  or  administrators  as  personal  estate. 

Law  as  settled  by  1  Vict.  c.  26,  ss.  6,  34. 

The  12th  section  of  29  Car.  2,  c.  3,  and  the  9th  section  of  14  Geo.  2,  c. 
20,  were  repealed  by  the  1  Yict.  c.  26,  which  enacts,  that  if  no  disposition 
by  will  shall  be  made  of  any  estate  pour  autre  yie  of  a  freehold  nature,  the 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  case  of  free- 
hold land  in  fee  simple ;  and  in  case  there  shall  be  no  special  occupant  of 
any  estate  pour  autre  yie,  whether  freehold  or  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a  cor- 
poreal or  incorporeal  hereditament,  it  shall  go  to  the  executor  or  adminis- 
trator of  the  party  that  had  the  estate  thereof  by  yirtue  of  the  grant;  and 
if  the  same  shall  come  to  the  executor  or  administrator,  either  by  reason 
of  a  special  occupancy,  or  by  yirtue  of  this  act,  it  shaU  be  assets  in  his 
hands,  and  shall  go,  and  be  applied  and  distributed,  in  the  same  manner  as 
the  personal  estate  of  the  testator  or  intestate  (s.  6).  By  the  34th  section 
of  the  same  act,  it  is  proyided  that  the  act  shall  not  extend  to  any  estate  pour 
autre  vie  of  any  person  who  shall  die  before  the  Ist  day  of  January,  1838. 

It  seems,  notwithstanding  the  legislation  against  general  occupancy, 
it  may  for  a  limited  period  subsist  in  one  case.  Suppose  a  tenant  pour  autre 
yie  dies  intestate ;  until  administration  is  taken  out,  the  estate  must  go  either 
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to  the  first  person  who  takes  possession  as  general  occupant,  or  to  the  ad- 
ministrator by  relation  back  from  the  lime  of  his  taking  out  letters  of  ad- 
ministration to  the  death  of  the  tenant  pour  autre  vie.  Mr.  Preston  thought 
that  the  former  hypothesis  was  most  consistent  with  our  system  of  tenures, 
which  so  carefully  guards  against  the  abeyance  of  the  fi^ehold.  1  Prest. 
Convey.  44, 45. 

Order  to  produce  Cestui  que  vie. 

It  may  be  here  mentioned  that,  upon  the  application  of  any  person 
having  any  claim  in  remainder,  reversion  or  expectancy,  the  Lord  Chan- 
cellor may,  by  6  Anne,  c.  18,  order  the  cestui  que  vie  to  be  produced. 
See  Ex  parte  Orant,  6  Yes.  512 ;  Ex  parte  WhaUey,  4  Russ.  561 ;  Re 
Isaac y  4  My.  &  Cr.  11;  Re  Lingen,  12  Sim.  104;  Re  Closseyj  2 
Smale  &  Giff.  46. 

3.  Tenant  in  Tail  after  Possibility  of  Issue  extinct. 

A  tenancy  in  tail  after  possibility  of  iBSue  extinct  is,  where  lands,  having 
been  limited  in  special  tail,  and  one  of  these  parties  from  whom  the  issue 
is  to  proceed,  dies  without  issue,  in  that  case  the  survivor  becomes  thereupon 
tenant  in  tail  after  possibility  of  issue  extinct  (Litt.  s.  32).  Thus,  if  lands 
are  limited  to  a  man  and  woman  and  the  heirs  of  their  two  bodies,  or  to  a 
man  and  the  heirs  of  his  body  begotten  on  the  body  of  his  wife,  in  the 
former  case  on  the  death  of  either  husband  or  wife,  and  the  latter  case  on 
the  death  of  the  wife  without  issue,  the  survivor  will  be  tenant  in  tail  with- 
out possibility  of  issue  extinct.    Litt.  ss.  33,  34. 

Although,  upon  the  death  of  the  survivor,  if  there  be  issue  living,  such 
survivor  would  be  tenant  in  tail,  nevertheless,  on  the  death  of  such  issue 
without  issue  inheritable  under  the  entail,  the  survivor  will  become  tenant 
in  tail  after  possibility  of  issue  extinct.     Litt.  s.  32. 

This  estate  is  so  called  because  it  is  evident,  that  the  tenant  can  by  no 
possibility  have  any  issue  inheritable  to  the  same  estate  tail.  The  mere 
improbability  of  a  man  and  wife  having  children  where  land  is  settled  upon 
them  and  the  heirs  of  their  two  bodies,  (as  if  they  live  to  the  age  of  100 
years  and  have  no  issue,)  will  not  change  their  tenancy  in  tail,  to  a  tenancy 
in  tail  after  possibility  of  issue  extinct,  for  the  law  sees  no  impossibility 
of  their  having  children  (Co.  Litt.  28  a).  Upon  the  same  principle  in 
Piatt  V.  Powles,  2  Mau.  &  Sel.  65,  where  a  testator  devised  a  reversion 
to  his  wife  for  her  life,  and  after  her  decease  to  the  heirs  of  her  body  by 
him  (the  testator)  lawfully  begotten,  and  for  want  of  such  issue  remainder 
over.  Although  there  was  no  issue  of  the  marriage  at  the  time  of  the 
death  of  the  testator,  it  was  held,  that  the  wife  was  tenant  in  tail  after  possi- 
bility of  issue  extinct.  "  There  was  a  possibility"  said  Dampier,  J.,  "  during 
the  whole  period  of  gestation,  that  she  might  have  issue ;  and  the  event 
cannot  vary  it  It  is  the  possibility  and  not  the  probability  to  which  the 
law  looks,  and  here  the  possibility  was  not  at  aU  more  remote  tlian  that 
which  exists  between  parties  of  an  age  past  childbearing." 
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This  estate  most  arise  by  operation  of  law^  or,  as  Coke  terms  it,  ^'  by  act 
of  God/'  and  that  by  dying  without  issue  and  not  by  the  act  or  limitation  of 
the  parties.  Thus,  if  land  be  given  to  a  man  and  to  his  wife,  and  to  the  heirs 
of  their  two  bodies,  and  afterwards  they  are  divorced  causd  preBcontractiUf 
or  eofuanguinitatis,  or  affinitatisy  their  estate  of  inheritance  is  turned  to  a 
joint  estate  for  life ;  and  albeit  they  had  once  an  inheritance  in  them,  yet 
as  the  estate  is  altered  by  their  own  act  and  not  by  the  act  of  God,  as  by 
the  death  of  either  party  without  issue,  they  are  not  tenants  in  tail  after 
possibility  of  issue  extinct.    Co.  litt.  28  a;  1  Roll.  Abr.  841. 

Lord  £ldon  remarks  that,  '^  in  Lewis  Bowles's  Case,  the  limitation  was 
to  the  husband  and  wife  for  their  joint  lives ;  and  both  of  them,  as  the  joint 
estate  was  so  expressed,  were  unimpeachable  of  waste ;  with  remainder  to 
the  male  issue  of  the  marriage ;  under  which  limitation  the  issue  were  pur- 
chasers ;  and  ther^  is  a  limitation  to  the  heirs  of  the  body  of  the  husband 
and  wife,  with  remainder  over ;  and  it  was  held,  that  until  issue  bom  they 
were  tenants  in  tail  in  possession,  though  the  limitation  to  them  was 
expressly  for  their  lives  without  impeachment  of  waste,  yet  they  had  an 
estate  tail  with  all  its  incidents  until  severance  by  the  birth  of  issue ;  upon 
which  event,  having  been  tenants  in  tail  before,  they  became  tenants  for  life 
without  impeachment  of  waste,  with  remainder  to  their  issue  male,  &c. 
Therefore  by  virtue  not  only  of  those  words,  '  without  impeachment,'  &c., 
but  also  by  virtue  of  the  incidents  to  the  estate  tail  in  possession,  there  being 
no  trustees  to  preserve,  &c.,  they  might  have  barred  ail  the  remainders 
behind,  and  had  all  the  rights  of  tenant  in  tail  in  possession."  Williams  v. 
WiUiamSy  15  Yes.  424. 

With  regard  to  the  quantity  of  this  estate,  it  is  shown  in  the  principal 
case,  from  various  uiddents,  that  it  is  the  same  as  that  of  tenant  for  life 
(ante,  p.  23) ;  it  is  also  shown  that  a  tenant  in  tail  after  possibility  of  issue 
extinct,  has  certain  qualities  and  privileges  annexed  to  his  estate,  such  as  a 
tenant  in  tail  has,  and  a  tenant  for  life  has  not.  The  principal  and  perhaps 
the  only  one  of  any  importance  at  the  present  day  is  that  he  is  dispunish- 
able for  voluntary  waste,  as  for  cutting  timber;  and  although  there  was 
once  a  doubt  upon  the  subject  (4  Co.  63  a),  it  seems  that  he  is  also  entitled 
to  the  property  of  the  timber  he  may  have  cut.  Williams  v.  WilHams, 
15  Yes.  419 ;  12  East,  209. 

The  privileges  of  the  tenant  in  tail  after  possibility  of  issue  extinct,  are  in 
respect  of  the  privity  of  his  estate^  and  of  the  inheritance  that  was  once  in 
him ;  if,  therefore,  he  convey  his  estate  over  to  another,  such  person  will  be 
considered  as  a  mere  tenant  for  life.  Co.  Litt.  28  a  ^  George  ap  Rice's  Case, 
3  Leon.  241. 

It  may  be  here  mentioned  that  the  power  of  disposition  given  by  the  Fines 
and  Recoveries  Act  (3  &  4  Will.  4,  c.  74)  does  not  extend  to  tenant  in  tail 
after  possibility  of  issue  extinct.    lb.  s.  18. 
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4,  Curtesy, 

Of  what  Property  a  Man  can  he  Tenant  by  the  Curtesy. 

Where  a  woman  is  seised  of  an  estate  of  freehold  of  inheritance  either 
in  fee  simple  or  fee  tail,  her  hnshand  (who  hj  yirtue  of  his  marital 
right  would  be  entitled  to  the  estate  for  her  life  only)  will,  upon  birth  of 
issue  which  might  by  possibility  inherit  the  estate,  be  entitled  to  an  estate 
for  his  own  life,  as  tenant  by  th§  curtesy  (Litt.  ss.  35,  52) ;  ''  as  high  an 
estate,'^  as  is  obserred  in  Lewis  Bowles's  Case^  "  as  that  of  lessee  for  life«" 
And  curtesy  being  an  inseparable  incident  annexed  by  law  to  the  estate  of 
inheritance  of  a  woman,  it  cannot  be  barred  by  condition.  Sir  Anthony 
MUdmay's  Case,  6  Co.  41  a^  Co.  Litt  224  a. 

Thei'e  can  be  no  curtesy  of  copyholds,  since  the  tenant  has  a  mere  estate  at 
will  in  them  (Gilb.  Ten.  288;  4  Rep.  22  a),  except  by  (mstom,  which  will 
be  construed  strictly.     Cro.  Eliz.  361 ;  2  Leon.  208. 

Nor  will  there  be  curtesy  of  a  reversion  or  remainder  in  fee  expectant 
upon  an  estate  of  freehold,  unless  the  particular  estate  determine  daring  the 
coverture  (Co.  Litt.  29  a) ;  nor  of  an  estate  pour  autre  vie.  Stead  v.  Platty 
18  Beav.  50. 

Where  contingent  remainders  which  do  not  take  effect  intervene  between 
an  estate  for  Ufe  and  the  reversion  in  fee  in  the  wife,  as  the  two  estates  will 
coalesce,  the  husband  will  be  entitled  as  tenant  by  the  curtesy ;  but  if  the 
contingent  remainders  take  effect,  the  estates  will  again  open  to  let  in  the 
contingent  remainders,  and  thus  the  wife  would  have  a  mere  life  estate,  of 
which  the  husband  could  not  be  entitled  to  curtesy.  Thus  in  Boothby  v. 
Vernon,  9  Mod.  147,  it  is  said  by  the  Court,  that  where  an  estate  for  life  is 
limited  to  a  woman,  remainder  to  her  first  and  every  other  son  in  tail  male, 
remainder  to  the  heirs  of  her  body,  remainder  to  her  right  heirs ;  here  it  is 
plain  that  she  is  seised  of  the  inheritance ;  yet  if  she  hath  a  son,  her  hus- 
band shall  not  be  tenant  by  the  curtesy,  because  the  contingent  estate  which 
is  to  arise  upon  her  death  intervenes  between  her  estate  for  life  and  the  in- 
heritance.   See  also  Year  Book,  1  Edw.  3,  pi.  14, 15. 

The  husband  will  be  entitled  as  tenant  by  the  curtesy,  although  an  estate 
tail  may  have  determined  by  the  death  of  the  issue  as  well  as  the  wife 
{Paine' s  Case,  8  Rep.  34 ;  Steadman  v.  Pulling^  3  Atk.  423,  427 ;  Co. 
Litt  30a),  or  although  the  estate  in  fee  simple  of  the  wife,  being  subject  to 
devise  over,  may  have  determined  by  the  happening  of  the  event  upon 
which  it  was  given  over,  as,  for  instance,  the  death  of  the  wife  under  twenty- 
one  without  issue.    Buchworth  v.  ThirkeU,  3  Bos.  &  Pull.  652,  n. 

The  husband  will  be  tenant  by  the  curtesy  when  his  wife  is  one  of  several 
coparceners  or  tenants  in  common ;  secus  if  she  be  one  of  several  joint 
tenants.    Litt.  s.  45 ;  2  Roll.  Abr.  90,  pi.  50. 

So  likewise  of  incorporeal  hereditaments  of  which  the  wife  is  seised,  as 
a  rent,  advowson,  common.     Co.  Litt  30  b. 

Curtesy  of  an  equitable  Estate, 
Courts  of  Equity,  acting  by  analogy  to  Courts  of  Law,  have  held  that  the 
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husband  is  entitled  as  tenant  by  the  curtesy  when  the  estate  of  inheritance 
of  the  wife  is  equitable,  as  when  it  is  a  trust  estate  of  land  (Watts  v. 
BiiU,  1  P.  Wms.  108)9  or  of  money  to  be  laid  out  in  land  (Cunning' 
ham  y.  Moody ^  1  Yes.  174 ;  Sweetapple  t.  Bindon,  2  Vem.  536 ;  JDodson 
T.  Say,  3  Bro.  C.  C.  404),  or  an  equity  of  redemption  (Casborne  v. 
Scarf ey  1  Atk.  603  f  7  Vin.  Abr.  166  5  2  J.  &  Walk.  194).  And  the  mere 
&ct  that  the  rents  and  profits  are  directed  to  be  paid  to  the  wife  during 
ooyertujre,  to  her  separate  use,  will  not  exclude  the  husband  on  her  death 
from  the  enjoyment  of  his  general  right  as  tenant  by  the  curtesy  in  the 
equitable  inheritance  of  his  wife.  See  Roberts  v.  Dixwell,  1  Atk.  607 ; 
Pitt  V.  Jackson,  2  Bro.  C.  C.  51 ;  Morgan  v.  Morgan,  5  Madd.  408 ; 
FoUett  y.  Tyrer,  14  Sim.  125^  oyerruling  on  this  point  Hearle  v.  Oreenr 
bank,  3  Atk.  715. 

The  husband,  however,  may  be  excluded  from  curtesy  by  express  terms. 
Thus  in  JBennet  y.  Davis,  2  P.  Wms.  316,  where  a  man  devised  lands  to 
his  daughter  for  her  separate  and  peculiar  use,  exclusive  of  her  husband,  to 
hold  the  same  to  her  and  her  heirs,  and  that  her  husband  should  not  be 
tenant  by  the  curtesy,  nor  have  these  lands  for  his  life,  in  case  he  survived, 
bat  that  they  should  upon  the  wife's  death  go  to  her  heirs,  it  was  held  by 
Sir  Joseph  Jekyll,  M .  R.,  that  although  at  law  the  husband  might  be  tenant 
by  the  curtesy,  yet  he  was  merely  a  trustee,  and  was  bound  to  convey  to  a 
trustee  for  the  separate  use  of  the  wife  and  to  her  heirs.  The  husband,  how- 
ever, will  not  be  excluded  from  his  right  to  curtesy  unless  the  intention^  be 
clear.     Steadman  v.  Pulling,  3  Atk.  423,  427. 

Courts  of  Equity  acting  by  analogy  to  Courts  of  Law  require  an  equitable 
seisin  in  order  to  entitle  the  husband  to  be  tenant  by  the  curtesy  of  the  wife's 
equitable  estate,  as  receipt  of  the  rents  and  profits  by  the  husband.  Cas- 
borne  v.  Scarf e,  1  Atk.  603  j  7  Vin.  Abr.  156  j  De  Ghrey  v.  Richardson, 
3  Atk.  472;  Casbume  v.  Inglis,  2  J.  &  W.  194;  4  Hare,  405.  And  see 
Watts  y.  BaU,  1  P.  Wms.  108 ;  Stone  v.  Godfrey,  1  Smale  &  Giff.  590; 
2  Eq.  Bep.  866. 

If,  however,  the  coverture  begins  afler  an  adverse  possession  has  com- 
menced, and  terminates  during  the  continuance  of  such  adverse  possession, 
or,  if  both  the  trustee  and  cestui  que  trust  are  disseised  before  the  equitable 
estate  of  the  wife  begins,  by  a  party  claiming  by  a  title  paramount  to  the 
trust,  who  retains  possession  until  afler  the  death  of  the  wife,  the  husband 
would  not  acquire  any  title  as  tenant  by  the  curtesy.  Parker  v.  Carter j  4 
Hare,  400,416. 

Although  the  right  of  the  husband  as  tenant  by  the  curtesy  of  an  equitable 
estate  of  the  wife  may  be  excluded  by  a  possession  of  the  estate  strictly 
adverse  to  the  husband  and  wife,  and  to  all  other  parties  interested  under  a 
settlement  during  the  whole  period  of  coverture,  yet  the  possession  of  the 
estate  in  conformity  with  the  equitable  interests  of  the  cestui  que  trusts,  for 
however  short  a  time  during  the  coverture,  and  after  the  interest  of  the 
wi&  has  become  vested  in  possession,  will  support  the  title  of  the  husband 
as  tenant  by  the  curtesy.    Parker  v.  Carter,  4  Hare,  400. 
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So  the  possession  of  the  cestui  que  trust  under  the  trusts  of  a  settlement  in 
the  possession  of  the  trustee  and  gives  him  a  seisin  of  the  estate,  which  is  not 
intemipted  hj  the  death  of  the  cestui  que  trust,  hut  immediately  enures  for 
the  benefit  of  the  person  next  entitled  to  the  equitable  interest,  and,  not- 
withstanding the  adverse  possession  of  another  party  soon  afterwards  com- 
menced, the  Court  cannot  presume  such  adverse  possession  to  have  com- 
menced so  instantaneously  on  the  death  of  the  first  cestui  que  trust,  as 
wholly  to  exclude  the  equitable  seisin  of  the  parties  next  entitled  to  the  bene- 
ficial interest.     lb. 

Legal  Marriage  requisite. 

Legal  marriage  is  essential  before  a  man  can  claim  as  tenant  by  the 
curtesy.     Co.  Litt.  SO  a. 

Formerly,  if  a  man  married  and  had  issue  by  an  idiot,  found  so  afterwards 
by  office,  the  lands  might  be  seised  by  the  king,  for  as  the  title  of  tenancy  by 
the  curtesy  and  of  the  king  began  at  one  instant,  the  title  of  the  king  was 
preferred  (do.  Litt.  30  b) ;  but  now,  as  the  marriage  would  be  void  ah  initiOy 
the  title  of  the  husband  by  curtesy  would  never  arise  (Morrison's  Case^ 
cited  1  Hag.  Consist.  Rep.  417).  It  may  be  here  mentioned  that  the  hus- 
band will  not  be  allowed  to  take  by  curtesy  if  he  be  an  alien,  unless  after 
naturaUzation,  which,  as  the  efiect  thereof  is  retrospective,  it  is  immaterial 
whether  the  issue  be  bom  before  or  aftier  (Fish  v.  Klein,  2  Mer.  432; 
Fourdrin  v.  Qowdey,  3  My.  &  K.  401),  or  unless  he  be  made  a  denizen, 
in  which  case,  unless  where  the  issue  was  bom  abroad  and  therefore  not 
entitled  to  inherit  lands  in  this  country  {Doe  v.  JoneSj  4  T.  R.  300),  it  seems 
that  the  husband  would  be  entitled  to  curtesy,  although  the  issue  had  been 
previously  bom,  at  any  rate  of  lands  acquired  by  his  wife  since  he  became 
a  denizen.     See  1  Bright,  Hus.  &  Wife,  125,  126. 

Seisin  requisite. 

There  must,  however,  be  an  actual  seisin,  or  seisin  in  deed  of  the  wife,  as 
Coke  terms  it,  where  it  is  attainable.  Thus,  if  a  wife  having  had  issue  dies 
before  she  made  an  entry  upon  her  inheritance,  the  husband,  although  she 
was  seised  in  law,  will  not  be  tenant  by  the  curtesy  (Co.  Litt.  29  a ;  6  T. 
R.  680) ;  though  if  the  seisin  be  but  momentary  it  will  be  sufficient  (  Parker 
V.  Carter y  4  Hare,  418).  So  if  the  wife  aft^r  having  had  seisin  was  dis- 
seised before  marriage,  and  no  entry  is  made  during  the  coverture,  the  hus- 
band will  not  be  entitled  as  tenant  by  the  curtesy  (Perk.  s.  458) ;  secus  if 
the  disseisin  took  place  after  marriage  (lb.).  Although  formerly  the  pos- 
session of  the  tenant  in  comm'on  was  the  possession  of  all  so  as  to  entitle  the 
husband  of  one  of  them  to  be  tenant  by  the  curtesy  (Sterling  v.  Penling- 
ton,  7  Vin.  Abr.  150,  pi.  11) ;  the  law  is  now  altered.  3  &  4  Will.  4,  c.  27, 
s.  12. 

Seisin  at  law  will  be  sufficient,  if  actual  seisin  is  unattainable.  Thus  where 
a  man  dies  seised  of  an  advowson  or  rent  in  fee  which  descends  to  a  daughter, 
a  married  woman,  who  hath  issue,  and  dies  seised  before  the  rent  became 
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dne  or  the  church  became  void,  although  she  had  but  a  seisin  in  law,  her 
husband  will  be  tenant  by  the  curtesji  because  he  could  by  no  industry 
attain  to  any  other  seisin.  Et  impotentia  excusat  legem  (Co.  Litt.  29  a). 
But  if  the  advowson  be  appendant  to  a  manor,  and  there  have  been  no 
entry  upon  the  manor  during  the  coverture,  the  husband  shall  not  be 
tenant  by  curtesy  of  the  advowson  which  is  merely  accessory  to  the 
manor  of  which  seisin  might  have  been  had.  Note  to  Co.  litt.  29  a; 
Hale's  MSS. 

Upon  the  same  principle  if  the  inheritance  of  the  wife  be  subject  to  a 
lease  for  years,  actual  entry  or  receipt  of  the  rents  is  unnecessary  to  entitle  the 
husband  as  tenant  by  the  curtesy,  inasmuch  as  the  possession  of  the  lessee 
is  the  possession  of  the  wife.  De  Orey  y.  Richardson,  3  Atk.  469 ;  and 
see  Co.  Litt  29  b. 

Birth  of  inheritable  Issue  requisite. 

The  wife  must  have  issue  by  the  husband,  such  as  by  possibility  may 
inherit  the  estate,  otherwise  the  husband  will  not  be  tenant  by  the  curtesy. 
Thus  if  an  estate  limited  to  a  woman  and  the  heirs  male  of  her  body,  and 
she  have  issue  only  a  daughter,  the  husband  will  not  be  tenant  by  the  curtesy, 
as  the  daughter  could  not  by  possibility  inherit  the  estate  (Co.  Litt.  29  b).  So 
if  an  estate  be  limited  to  a  woman  and  the  heirs  of  her  body  by  A.  her  then  hus- 
band, and  upon  the  death  of  A.  she  marries  B.,  although  she  has  issue  by  B., 
yet  as  such  issue  could  not  by  any  possibility  inherit  the  estate,  B.  will  not  be 
tenant  by  the  curtesy  (Perk.  s.  465 ;  8  Co.  35  b ;  Co.  Litt.  29  b).  Secus  if  the 
wife  had  been  seised  in  fee  of  an  estate,  even  if  there  had  been  issue  by  the  prior 
marriage  (2  Bro.  Tenant  per  le  Curtesy,  8).  Nor  will  the  husband  be 
tenant  by  the  curtesy  where  the  issue  do  not  take  by  descent.  Thus  in  Sumner 
T.  Partridge,  2  Atk.  45,  where  there  was  a  devise  to  A.  and  her  heirs,  and 
if  she  died  before  her  husband  he  was  to  have  20/.  a  year  for  life,  remainder 
to  her  children,  the  wife  had  issue  and  died  before  her  husband :  it  was  held, 
by  the  Hon.  John  Vemey,  M.  R.,  that  the  husband  was  not  tenant  by  the 
curtesy.  **  A  tenancy  by  the  curtesy,"  said  his  Honor,  ^'  must  arise  out  of 
the  inheritance,  which  must  vest  in  the  wife,  and  there  must  be  a  possibility 
of  its  descending  upon  the  children ;  now  they  take  here  by  virtue  of  the 
remainder  over,  not  by  descent  from  the  mother,  and  there  is  no  difference 
between  making  an  estate  of  inheritance  to  cease  in  the  wife  the  moment  she 
dies,  and  to  arise  in  the  children,  and  a  joint  tenancy."  See  also  Parker 
T.  Barker,  2  Sim.  249,  252. 

The  issue  must  be  bom  during  the  marriage,  therefore  where  the  child  is 
bom  aiter  the  death  of  the  mother,  as  is  the  case  when  the  cesarean  operation 
has  been  performed,  it  is  said  the  husband  will  not  be  tenant  by  the  curtesy 
(Paiw^s  Case,  8  Co.  35  a;  Co.  Litt.  29  b).  But  if  issue  be  bora  either 
before  the  wife  was  seised,  and  entry  is  afterwards  made,  or  even  if  issue 
have  died  in  the  life  of  the  father  before  descent  of  the  land  he  will  neve^- 
thdess  be  tenant  by  the  curtesy.     Co.  Litt.  29  b. 

The  issue  must  be  bom  alive,  but  it  is  not  essential  that  the  child  should 
be  heard  to  cry  out,  as  that  is  only  one  of  the  proofis  that  it  is  bom  alive,  as 
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motion^  stirring,  and  the  like,  may  be  sufficient,  especially  when  we  consider 
that  a  child  may  be  bom  dumb.     Co.  Litt.  29  a. 

There  is  an  exception  to  the  gj&neni  rule  as  to  the  necessity  of  the  birth 
of  issue  in  order  to  confer  an  estate  by  curtesy  in  the  case  of  lands  of  gavel- 
kind tenure ;  for  in  that  case  a  husband  who  outlives  his  wife,  whether  he 
may  have  had  issue  by  her  or  not,  will,  as  long  as  he  remains  unmarried,  be 
entitled  for  life  to  a  moiety  of  the  estate.  Co.  Litt.  30;  Dav.  50;  2  Sid. 
163;  Rob.  Gavelk.  b.  2,  c.  1. 

Death  of  Wife  requisite. 

Although  for  some  purposes  the  estate  of  tenant  by  the  curtesy  is  inchoate 
during  the  life  of  the  wife,  it  is  not  complete  until  her  death.  Co.  Litt.  30  a. 

6.  Dower. 

Tenancy  in  dower  at  conmion  law  may  now  be  generally  defined  as  being 
the  estate  that  a  widow  (if  not  barred  of  such  estate)  is  entitled  to  for  her 
life  in  one-third  of  the  hereditamentSi  which  her  husband  is  entitled  to  in 
fee  simple  or  fee  tail,  and  which  her  issue,  if  any,  might  by  possibility  inherit 

Dower  is  given  to  a  woman  for  the  sustenance  of  herself  and  the  nurture 
and  education  of  her  children.    Co.  Litt.  80  b. 

The  law  relating  to  dower  has  been  very  materially  altered  by  the  Dower 
Act  (3  &  4  Will.  4,  c.  105),  as  to  women  not  married  on  or  before  the  1st 
day  of  January,  1834 ;  it  will  therefore  be  necessary  to  state  the  law,  both 
before  and  after  the  passing  of  that  act. 

Before  examining  the  requisites  to  dower  we  must  see  out  of  what  kind 
of  property  a  woman  will  be  entitled  to  dower. 

Out  of  what  Property  and  Estate  a  Woman  is  entitled  to  Dower, 

The  widow  will  be  entitied  to  dower,  not  only  out  of  corporeal  heredita- 
,ments  of  the  husband,  such  as  lands  and  houses,  but  also  out  of  shares  in 
public  companies,  being  real  estate  (Buckeridge  v.  Ingram^  2  Yes.  jun. 
651 ;  Dryhutter  v.  JBartholomew,  2  P.  Wms.  127),  mines  (Stougfiton  v. 
Leigh,  1  Taunt  402),  a  mansion-house,  though  in  its  nature  indivisible 
{Oerrard  v.  Oerrard,  Ld.  Raym.  72,  5  Mod.  64);  and  also  out  of  in- 
corporeal hereditaments,  such  as  the  profits  of  stallage,  of  a  fair,  of  the 
office  of  Marshalsea,  of  keeping  a  park,  of  a  piscary  (Co.  Litt.  32  a) ;  so 
likewise  out  of  rents  (lb.  Perk.  s.  347),  advowsons  appendant  or  in  gross 
(Co.  Litt.  32  a ;  Howard  v.  Cavendish,  Cro.  Jac.  621),  or  commons  (Co. 
Litt.  32  a),  unless  they  be  without  stint.    Co.  Litt.  30  b,  30  a ;  Perk.  s.  341. 

A  widow,  however,  wiU  not  be  dowable  out  of  real  estate  purchased  in 
the  name  of  her  husband,  with  partnership  property  for  the  purposes  of 
partnership  in  trade,  inasmuch  as  it  is  considered  in  equity,  to  all  intents  and 
purposes,  as  personal  estate,  and,  therefore,  not  liable  to  dower  (Phillips 
V.  Phillips,  1  My.  &  K.  649 ;  S.  C.  more  fully  stated,  Bisset  on  Part- 
nership, p.  50,  with  some  very  able  observations,  elucidating  the  law  on  this 
subject.  And  see  1  L.  Cas.  £q.  130 — 137).  Nor  is  a  widow  entitled  to 
dower  out  of  a  mere  annuity  not  issuing  out  of  land  or  tenements,  although 
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it  be  made  pa3rable  to  a  man  and  his  heirs,  as  out  of  the  Post-office  revenues 
(Ladif  Solderne$se  y.  Marquis  of  Carmarthen,  1  Bro.  C.  C.  ^71\  nor 
out  of  a  subsisting  rent  or  duty.  Earl  of  Stafford  y.  Buckley,  2  Yes.  170 ; 
Avbin  y.  Daly,  4  Bam.  &  Aid.  59. 

The  quality  of  the  property  may  be  so  affected  by  the  election  of  third 
parties  as  to  deprive  the  widow  of  dower.  Thus  if  even  previous  to  the 
Dower  Act  the  husband  had  before  marriage  given  another  person  the 
option  of  purchasing  certain  land,  if  the  option  was  exercised  the  land  would 
thereby  be  converted  into  personalty,  of  which  the  widow  could  not  claim 
dower,  though  otherwise  she  would  be  entitled  to  it.  7  Yes.  436,  Towrdey 
v.  BedmeU,  14  Yes.  591. 

Again,  in  oolain  cases  she  must  exercise  her  own  option  of  what  she  will 
be  endowed ;  if,  for  instance,  her  husband  has  made  an  exchange  of  lands 
she  will  not  be  dowable  both  of  the  land  given  and  the  land  taken  by  her 
husband  in  exchange,  she  must  elect  to  be  dowable  of  one  of  them.  Co. 
Iitt.dlb;  Perk.  8.  319. 

It  must  be  remembered  now  that  the  dower  of  women  not  married  on  or 
before  January  1st,  1834,  will  be  defeated  by  the  alienation  of  her  husband, 
3  &  4  WiU.  4,  c.  106,  ss.  4, 14. 

The  estate  of  the  husband,  in  order  to  give  his  wife  a  title  to  dower,  must 
be  the  entire  inheritance  either  in  fee  or  in  tail.  Hence,  a  woman  cannot  be 
dowable  of  a  reversion  in  fee  where  a  previous  life  interest  is  in  existence 
(Co.  Litt  82b;  1  Roll.  Abr.  677;  Duncomb  v.  Duncomh,  3  Lev.  437; 
Darcy  y.  Blake,  2  S.  &  L.  387),  nor  where  an  estate  for  life  or  in  tail 
intervenes  between  the  life  interest  and  inhmtance  of  the  husband  (Perk. 
s.  3S5;  1  Roll.  Abr.  677,  pi.  15;  Doe  d.  Joneey.  Jones,  1  B.  &  C.  244) ; 
unless  those  estates  terminate  during  the  coverture,  either  by  the  death  of 
the  tenant  for  life  or  the  death  of  the  tenant  in  tail  without  issue,  in  which 
case,  as  the  husband  would  havQ  the  whole  of  the  inheritance,  dower  would 
attach.    Perk.  s.  337. 

If,  however,  the  intervening  estate  be  vested  in  the  wife  during  coverture, 
and  she  disclaim  it  {Butler  v.  Baker,  3  Co.  Rep.  27 ;  Townson  v.  Tickell, 
3  Bam.  &  Aid.  31),  or  if  the  interposed  interest  be  merely  a  chattel  as  a  term 
of  years  {Bates  v.  Bates,  Ld.  Raym.  327),  or  a  devise  to  executors  for 
payment  of  debts  previous  to  the  inheritance  to  the  husband  (Co.  Litt. 
42  a),  the  widow  would  be  entitled  to  dower,  .although  in  the  latter  cases 
she  could  not  claim  the  enjoyment  of  it  until  the  expiration  of  the  term  or 
until  the  debts  oi  the  devisor  were  paid  off.  Hitckens  v.  Hitchens,  2  Yem. 
408 ;  Perk.  s.  335. 

It  seems  that  if  the  inheritance  of  the  husband  were  dependent  upon  a 
contingent  estate  tail,  if  that  did  not  vest,  or  if  previous  to  8  &  9  Yict.  c.  106, 
the  inheritance  had  descended  upon  the  husband  tenant  for  life,  and  merged 
therewith  so  as  to  destroy  a  previous  contingent  remainder  dependent  upon 
the  estate  for  life  (Hooker  v.  Hooker,  Cas.  t.  Hardw.  13;  Crump  v. 
Wooley,  7  Taunt.  362;  2  Bam.  K.  B.  200, 232, 379),  the  widow  would 
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be  entitled  to  dower.  Now,  however,  since  8  &  9  Vict.  c.  106,  the  con- 
tingent remainders  would  not  be  destroyed. 

If  the  husband  have  a  general  power  of  appointment,  preyious  to  his 
estate  of  inheritance,  his  widow  will  be  entitled  to  dower  if  the  power  be 
not  exercised  (Cunningham  v.  Moody,  1  Ves.  174;  Smith  v.  Camelfordt 
2  Ves.  jun.  698 ;  JDoe  v.  Martin,  4  T.  R.  39 ;  Doe  v.  Wetter,  7  T.  R. 
478 ;  MaundreU  v.  Maundrell,  10  Ves.  263, 265) ;  but  if  he  divest  himself 
of  his  inheritance  by  the  exercise  of  the  power,  even  under  the  old  law,  his 
widow's  claim  to  dower  will  be  defeated.  MavndreU  v.  Maundrell,  10 
Ves.  266 ;  Ray  v.  Pung,  6  Madd.  310 ;  6  Barn.  &  Aid.  661 . 

In  general  a  widow  will  be  entitled  to  dower  of  a  defeasible  estate  of  her 
husbimd  so  long  as  it  exists :  thus,  under  the  old  law,  and  when  feoffments 
had  a  tortious  operation,  where  a  husband  tenant  for  life  made  a  feoffinent 
in  fee  his  widow  would,  as  against  the  feoffee,  be  entitled  to  dower,  because 
he  having  taken  an  estate  in  fee  could  not  allege  that  the  husband  had  only 
a  limited  interest,  although  her  right  would  cease  upon  the  entry  of  the 
person  entitled  in  remainder  or  reversion  after  the  determination  of  the  life 
interest  (Taylor's  Case,  cited  1  Sir  Wm.  Jones,  317).  So  under  the  old 
law,  where  a  tenant  in  tail  conveyed  his  estate  by  fine  to  a  purchaser  in  fee, 
as  the  fine  would  bar  the  issue  of  the  tenant  in  tail,  but  not  those  in  re- 
mainder, the  widow  of  the  purchaser  would  be  entitled  to  dower  as  long  as 
there  were  issue  of  the  tenant  in  tail ;  on  failure  of  issue  the  remainderman 
might  enter  upon  the  estate  and  hold  it  free  from  her  claim  of  dower 
(Seymor'i  Case,  10  Rep.  95b,  96;  Doe  d.  Neville  v.  Rivers,  7  T.  R. 
278).  The  widow  will  be  entitled  to  dower,  although  the  estate  of  her 
husband  determines  by  escheat  for  want  of  heirs  (Jenk.  6).  Where, 
however,  the  estate  of  the  husband  is  defeated  by  a  paramount  title,  as  if  he 
had  been  a  disseisor,  and  the  disseisee  had  entered  upon  him,  the  widow  of 
the  disseisor  will  be  unable  to  claim  dower.     Litt.  s.  393. 

We  have  before  seen  that  the  widow  of  a  tenant  in  tail  will  be  entitled  to 
dower,  although  the  estate  tail  end  on  account  of  there  being  no  issue ;  the 
reason  is,  that  the  estate  of  dower  ''  is  not  derived  merely  out  of  the  estate 
of  the  husband,  but  is  created  by  the  law,  and  by  privilege  and  benefit  of 
the  law  is  annexed  to  the  gift  to  him.     Paine  s  Case,  8  Co.  Rep.  36  a. 

Hence,  if  an  estate  be  given  to  a  man  in  fee,  with  an  executory  limitation 
over  if  he  should  have  no  issue,  his  wife  will  be  entitled  to  dower,  notwith- 
standing he  may  have  died  without  issue  (Moody  v.  King,  2  Bing.  447). 
Where  Best,  C.  J.,  in  giving  judgment,  observed  that  it  had  been  said  at 
the  bar,  that  if  the  widow  in  such  a  case  was  held  entitled  to  dower  you 
must  take  it  out  of  the  estate  of  the  person  who  had  the  executory  devise, 
to  whom  she  was  a  perfect  stranger ;  that,  however,  was  not  so,  as  dower 
was  part  of  the  estate  of  the  husband,  as  it  was  part  of  tenant  in  tail's 
estate,  who  died  without  issue,  and  not  that  of  the  remainderman.  See  also 
Buchworth  v.  Thirkell,  3  Bos.  &  Pull.  662,  n.  (a). 

We  must  now  consider  what  are  the  requisites  to  dower. 


? 
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Legal  Marriage  requisite. 

First.  There  must  be  a  legal  marriage  in  order  to  entitle  the  wife  to  dower 
(Mod.  226 ;  Perk.  s.  304)  y  but  if  it  be  only  voidable,  until  it  have  been 
legally  dissolved,  her  right  will  still  remain  (Rennington  t.  ColSy  Noy's 
Rep.  29 ;  and  see  Co.  Litt.  33  a) ;  and  an  alien  woman  on  marrying  a 
natural-bom  subject  is  entitled  to  all  the  rights  of  an  Englishwoman.  Co. 
Litt  31  b,  note  9 ;  and  see  7  &  8  Vict.  c.  66. 

Pomhility  that  Issue  of  Wife  might  inherit  requisite. 

Secondly.  It  is  essential  that  the  hereditaments  of  the  husband  be  such 
as  that  the  issue  of  the  wife,  if  any,  may  by  possibility  inherit.  Thus  if 
lands  be  settled  upon  a  man  and  the  heirs  of  his  body  by  a  woman,  then  his 
wife,  and  he  die  during  her  lifetime,  without  issue  by  her,  she  will  never- 
theless be  entitled  to  dower,  as  she  might  have  had  issue  inheritable  to  the 
lands.  If,  however,  in  the  case  put,  the  wife  died  first,  and  the  husband 
married  again,  the  second  wife  would  not  be  entitled  to  dower,  because 
her  issue  could  by  no  possibility  inherit  (Litt.  s.  53).  And  the  advanced 
age  of  the  wife,  or  the  tender  age  of  the  husband,  at  the  time  of  the  mar- 
riage, will  be  no  objection  to  her  claiming  dower,  as  the  law  will  not  presume 
an  impossibility  of  her  having  inheritable  issue.    Co.  Litt.  40  a. 

Seisin  of  Husband  under  the  old  Law  requisite. 

Thirdly.  Another  requisite  to  dower  under  the  law  before  the  Dower  Act 
(which  is  inapplicable  to  women  married  on  or  before  January  1,  1834) 
is  seisin  of  the  husband  before  his  death ;  but  in  this  respect,  differing  from 
tenancy  by  the  curtesy,  actual  seisin  is  not  indispensable.  If,  for  instance, 
lands  and  tenements  descended  to  the  husband,  and  he  died  before  entry, 
although  he  had  only  a  seisin  in  law,  nevertheless  the  wife  would  be  entitled 
to  dower :  "  for,"  observed  Coke,  "  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his  wife's  land,  when 
he  18  to  be  tenant  by  the  curtesy,  which  is  worthy  the  observation."  Co. 
Litt.  31  a. 

Where,  however,  before  the  act,  the  husband  had  no  seisin  at  law,  a 
mere  right  of  entry  (Perk.  ss.  368, 369),  or  right  of  action  (Perk.  ss.  370, 375), 
would  not  give  his  widow  a  right  to  dower. 

Under  the  Dower  Act,  '^  when  a  husband  shall  have  been  entitled  to  a 
right  of  entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to 
dower  out  of  the  same  if  he  had  recovered  possession  thereof,  she  shall  be 
entitled  to  dower  out  of  the  same,  although  her  husband  shall  not  have 
recovered  possession  thereof;  provided  that  such  dower  be  sued  for  or 
obtained  within  the  period  during  which  such  right  of  entry  or  action  might 
be  enforced.**    3  &  4  Will.  4,  c.  105,  s.  3. 

The  seisin  of  the  husband  must,  previous  to  the  Dower  Act,  have  been 
sole;  and  indeed,  subsequent  to  the  act,  the  wife  is  only  dowable  of  lands  of 
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which  her  husband  was  solely  entitled.  Thua  if  a  husband  was  one  of  two 
joint  tenanU  in  fee,  and  he  either  conveyed  away  his  interest,  or  died  so 
that  it  sarrived  to  the  other,  his  widow  neither  before  nor  after  the  act 
would  be  entitled  to  dower  (Co.  Litt.'  30,  31  b) ;  of  course  if  the  huebaad 
were  the  survivor  his  wife  would  be  entitled  to  dower  {Brovghton  t. 
Randall,  Cro.  Eliz,  503).  Where,  however,  the  husband  is  one  of  two  or 
more  tenants  in  common  his  wife  will  be  entitled  to  dower,  inasmuch  as  esch 
has  B  several  freehold  and  inheritance  descendible  to  his  heir  (Co.  Litt.  37  b) ; 
and  after  a  pardtiou  a  widow  will  be  entitled  to  dower  of  the  entirely 
allotted  to  her  husband.     Reynard  v.  Spence,  4  Beav.  103. 

The  necessity  for  a  sole  seisin  of  the  husband  during  the  old  law  gave 
rise  to  many  devices  amon^  conveyancers,  in  order  to  prevent  the  right  to 
dower  attaching  upon  land  purchased  by  a  man,  by  conveying  it  to  him  and 
a  trustee  jointly  in  various  manners,  in  order  to  prevent  the  obstacles  to 
alienation  which  might  arise  from  the  wife  being  unwilling  to  release  her 
right  to  dower,  and  also  the  expense  which  was  necessarily  occasioned  by 
her  doing  so,  by  joining  with  her  husl>and  in  a  fine  or  recovery,  the  only 
mode  by  which  formerly  (before  3  &  4  Will.  4,  c.  74)  that  object  could  be 
effected.     See  Hayes's  Introd.  269,  260. 

The  usual  limitations,  however,  by  which  dower  was  prevented  from 
attaching  upon  hereditaments,  was  by  their  conveyance  to  such  usee  as  the 
owner  should  appoint,  and,  in  de&ult  of  appointment,  to  him  for  life ;  and, 
on  the  determination  of  hie  estate  in  his  lifetime,  to  a  trustee  and  his  heirs 
for  the  life  of  the  owner,  in  trust  for  him ;  and,  on  the  determination  of  the 
estate  of  the  trustee,  to  the  owner  and  bis  heirs.  These  were  termed  common 
uses  to  bar  dower,  and  by  their  meaus  the  owner  was  enabled  to  alien  without 
the  assistance  of  his  trustee,  for  an  execution  of  the  power  entirely  defeated 
the  subsequent  usee.    lb.  261,  262. 

Under  the  old  law  the  estate  of  which  the  husband  was  seised  must  have 
been  legal,  in  order  to  entitle  the  wife  to  dower ;  she  was  not  therefore  dow- 
able  of  an  equity  of  redemption,  of  an  estate  mortgaged  in  fee  (Dixon  v. 
Samlle,  1  Bro.  C.  C.  326),  nor  of  a  trust  estate  (Darcg  v.  Blake,  2  S.  & 
L.  3B7),  where  either  the  mortgage  had  been  made  or  the  trust  created 
before  the  marriage,  except  perhaps  in  cases  where  the  legal  estate  had 
been  fraudulently  conveyed  away  for  the  purpose  of  defeating  dower. 
Lex  PrtBU  267;  see  however  Swannoch  y.  Ljffford,  Co.  Litt.  208  a, 

xin  a  merger,  however,  of  the  legal  and  equitable  estates  of  inheritance 
ig  the  coverture,  the  wife  will  even  under  the  old  law  be  dowable  (iSei&y 
'tton,  3  Vee.  339) ;  but  the  union  of  the  legal  and  equitable  estates  must 
mplete  {Knights.  Frampton,  4Beav.  10), and  commensurate  {Lytter 
akony,  1  Dru.  &  Warr.  236  ;  see  however  Lloyd  v.  Lloyd,  4  Dru.  & 
'.  354,  370),  where  Lord  St.  Leonard's  (then  Lord  Chancellor  of  Ire- 
held,  that  where  there  was  vested  in  the  husband  during  coverture  a 
legal  fee  simple  upou  which  dower  would  attach  at  law,  and  an  equitable 
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estate  tail|  inasmuch  as  the  whole  legal  fee  simple  would  be  exhausted  to  the 
extent  of  the  equitable  estate  tail,  and  as  the  estate  tail  if  legal  would  be 
liable  to  dower^  in  such  case  the  widow  would  be  entitled  to  dower,  as  a 
Court  of  Equity  would  not  prevent  her  from  enforcing  her  right  at  law. 
See  also  8.  C.  2  Conn.  &  Laws.  502. 

Where  the  husband  has  a  bare  legal  estate,  either,  as  mortgagee  in  fee, 
ailer  the  estate  has  become  absolute  at  law  (Park,  Dow.  100),  or  as  trustee 
{Noel  V.  JevoHj  Freem.  Ch.  Rep.  43 ;  Nash  v.  Preston,  Cro.  Car.  191 ; 

1  Roll.  Abr.  679,  pi.  50),  as,  for  instance,  where  he  has  contracted  to  sell  the 
estate  before  coverture,  in  which  case  he  is  a  trustee  for  the  purchaser  (Lloyd 
V.  lAoydy  2  Conn.  &  Laws.  502;  4  Dm.  ^  Warr.  355) ;  the  widow,  although 
she  may  be  entitled  at  law  to  dower,  will  be  restrained  from  proceeding 
there  by  a  Court  of  Equity  (Nod  v.  Jewm^  Freem.  43^  Lloyd  v.  Lloyd, 

2  Conn.  &  Laws.  599 ;  4  Dru.  &  Warr.  370),  unless  it  appears  that  the  trust 
is  a  mere  fraudulent  contrivance  to  defeat  the  creditors  of  the  husband,  who 
is  the  real  owner  of  the  estate  (Sateman  v.  Bateman,  l^Vem.  436,  Raithby's 
Ed.),  and  if  the  husband  even  after  marriage  enters  into  a  valid  contract  to 
sell  his  equitable  estate,  the  wife  will  not  be  entitled  to  dower,  merely  because 
subsequently  the  legal  estate  vested  in  the  husband.    4  Dru.  &  Warr.  370. 

Although  at  the  time  a  widow  of  a  mortgagee  in  fee  makes  her  claim  to 
dower,  in  consequence  of  the  lapse  of  time  and  other  circumstances  there 
may  be  no  person  entitled  to  redeem,  yet  if  that  state  of  things  did  not  exist 
at  the  time  of  the  husband's  death  his  widow  will  not  be  entitled  to  dower. 
Flack  V.  Longmate,  8  Beav.  420. 

We  have  before  seen  that  a  husband  is  entitled  to  curtesy  of  his  wife's 
equitable  estates ;  in  order,  therefore,  to  put  an  end  to  an  anomaly,  operating 
very  unfairly  towards  women,  it  was  enacted  by  3  &  4  Will.  4,  c.  105,  '^  that 
when  a  husband  shall  die  beneficially  entitled  to  any  land  for  an  interest 
which  shall  not  entitle  his  widow  to  dower  out  of  the  same  at  law,  and  such 
interest,  whether  wholly  equitable,  or  partly  legal  and  partly  equitable,  shall 
be  an  estate  of  inheritance  in  possession,  or  equal  to  an  estate  of  inheritance 
in  possession  (other  than  an  estate  in  joint  tenancy),  then  his  widow  shall 
be  entitled  in  equity  to  dower  out  of  the  same  lands."     Sect  2. 

Under  the  old  law,  where  there  was  a  legal  term  for  years,  created  before 
the  right  to  dower  attached,  the  widow  could,  at  lam,  only  obtain  judgment 
with  a  cesset  executio  during  the  term  {MaundreU  v.  Maundrell,  7  Yes. 
567 ;  10  Yes.  246).  In  the  case,  however,  of  a  satisfied  term,  a  Court  of 
Equity  would  prevent  either  the  heir  or  devisee  of  the  husband,  or  any 
other  volunteer,  from  setting  it  up  at  law  (lb.);  but  not  a  purchaser 
for  valuable  consideration,  even  with  notice,  of  the  right  to  dower  (Mole 
V.  Smith,  1  J.  &  W.  665) ;  and  upon  a  sale  would  even  compel  him  to 
accept  the  title  and  to  take  an  assignment  of  the  term,  as  a  sufficient  protec- 
tion against  dower  (lb.).  It  must  be  remembered  that,  after  the  31st  Dec. 
1845,  satisfied  terms,  upon  becoming  attendant  on  the  inheritance,  absolutely 
determine.    8  &  9  Yict  c.  112. 
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It  may  be  here  meDtioned,  that  dower  ad  ostium  ecclesisey  and  dower  ex 
assensu  patris,  which  are  fully  described,  Co.  Litt.  34  a — 97  b,  are  now 
abolished,  3  &4  Will.  4,  c.  106,  s.  13;  Dower  de  la  pluis  beale  (Co.  Litt. 
38  a,  39  b),  being  merely  a  consequence  of  tenures  by  Knights'  service,  was 
virtually  abolished  by  the  statute  12  Car.  2,  c.  24,  which  conyerts  such 
tenures  into  socage. 

How  Dower  barred. 

Before  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  a  man  could  not  prevent 
dower  from  attaching  to  a  legal  estate  of  which  he  was  seised ;  but  the  only 
mode  by  which  he  could  prevent  his  wife  from  claiming  dower,  and  one 
which  was  very  general,  was  by  vesting  the  l^:al  estate  in  feoffees  who 
(if  desired  so  to  do)  conveyed  to  the  wife  an  estate  in  lieu  of  dower,  in 
other  words,  a  jointure.     VemorCs  Case^  4  Co.  Rep.  2. 

When  the  Statute  of  Uses  was  passed,  by  wh|ch  the  seisin  was  trans- 
ferred to  the  use,  it  '^as  thought  necessary  to  prevent  widows  having  dower 
in  addition  to  their  jointur^,  and  also  to  enable  men  in  future  to  make 
valid  jointures,  so  as  to  prevent  dower  attaching  to  a  legal  estate.  It  was 
therefore,  by  sects.  6, 7,  8  and  9  of  the  Statute  of  Uses  in  effect  enacted, 
that  where  a  woman  had  a  jointure,  she  should  not  be  entitled  to  her  dower 
also ;  but  if  she  were  evicted  of  her  jointure,  her  dower  should  revive ;  and 
that  if  the  jointure  should  be  made  af^er  marriage,  she  should  have  her 
election,  when  the  coverture  had  ceased,  to  have  either  her  dower  or  her 
jointure,  but  not  both. 

To  constitute  a  valid  legal  jointure  within  the  statute,  six  things  are  re- 
quisite :— First,  that  the  jointure  by  the  first  limitation  is  to  take  effect  for 
the  widow's  life  in  possession  of  profit  presently  after  the  decease  of  her 
husband.  Secondly,  that  it  be  for  the  term  of  her  own  life  or  greater 
estate.  Thirdly,  it  must  be  made  to  herself  and  to  no  other  for  her. 
Fourthly,  it  must  be  made  in  satisfaction  of  her  whole  dower,  and  not  of 
part  of  her  dower.  Fifthly,  it  must  either  be  expressed  or  averred  to  be  in 
satis&ction  of  her  dower.  And  sixthly,  it  may  be  made  either  before  or 
after  marriage,  but  if  it  be  made  after  marriage  she  may  waive  it  (Co.  Litt. 
36  b ;  and  see  VernotCs  Ca^e^  4  Co.  Rep.  2 ;  1  Chitt.  Stat.  1085,  and 
cases  there  cited) ;  and  a  proper  jointure  before  marriage  would  be  binding 
upon  the  wife  although  an  infant  at  the  time  of  the  marriage  (^Buckinghamr 
shire  V.  Druryy  2  Eden,  57),  and  if  a  jointure  be  competent,  it  will  be 
good  although  not  in  proportion  to  the  value  of  dower.  lb.  \  see  Wilm. 
Op.  209  \  Harvey  v.  Ashley ,  3  Atk.  612. 

Dower,  however,  may,  since  as  well  as  before  the  Statute  of  Uses,  be 
barred  by  a  provision,  which  would  be  enforced  in  equity,  and  this 
equitable  bar  does  not  proceed  upon  any  analogy  to  the  legal  bar,  but  rests 
upon  the  foundation  of  contract;  thus,  for  instance,  where  an  agreement 
has  been  made  between  husband  and  wife  before  marriage,  by  which  ano- 
ther provision  was  substituted  for  it,  such  agreement  will  be  enforced  by  a 
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Court  of  Equity,  eren  where  the  wife  was  a  minor,  if  the  provisions  were 
made  with  tlie  assent  of  her  father  or  guardian,  whatever  may  be  the  nature 
of  the  property,  and  even  though  the  provision  in  lieu  of  dower  may  have 
failed  {Buckitujkanuhire  v.  Drury,  2  Eden,  74 ;  Corbet  v.  Corbet,  1  S.  &  S. 
621).  In  Dyke  v.  Rendall,  2  De  Gex,  Mac.  &  Gord.  209,  by  a  settlement 
made  on  the  marriage  of  an  adult  female,  it  was  declared,  that  in  consideration 
of  the  intended  marriage,  and  for  providing  a  competent  jointure  and  provision 
of  maintenance  for  "the  wife  and  the  issue  of  the  marriage,"  the  father  of  the 
husband  had  paid  to  him  3,000/.,  and  that  the  husband  had  given  a  bond 
for  the  payment  of  2,000/.  six  months  after  the  marriage,  to  be  settled  on 
trusts  for  the  benefit  of  himself,  his  wife,  and  the  issue  of  the  marriage. 
During  the  coverture  the  husband  bought  certain  lands,  which  he  sub- 
sequently sold  to  a  purchaser,  from  whose  devisees  the  defendant  purchased 
with  notice  of  the  settlement.  The  husband  died  without  satisfying  the  bond. 
On  a  bill  filed  by  the  wife  for  dower  out  of  the  lands  so  sold,  it  was  held  by 
Lord  St.  Leonards,  C.  (overruling  Power  v.  Shell,  1  Moll.  296),  that  her 
right  was  barred  by  the  settlement,  and  that  she  had  no  lien  on,  or  right  to 
resort  to,  the  lands  for  the  satisfaction  of  the  amount  due  on  the  bond.  "  If 
the  present,"  said  his  Lordship, "  were  a  jointure  operating  as  a  bar  under  the 
Statute  of  Uses,  the  case  would  have  beeagoverned  by  the  7th  section  of  that 
statute,  but  in  equity  Ihe  bar  rests  solely  on  contract,  and  my  opinion  is,  that 
in  this  court,  if  a  woman  being  of  age,  accepts  a  particular  something  in  satis- 
&ction  of  dower,  she  must  take  it  with  all  its  faults,  and  must  look  at  the  con- 
tract alone,  and  cannot,  in  case  of  eviction,  come  against  any  one  in  possession 
of  the  lands,  on  which  otherwise  her  dower  might  have  attached  ;  this  has 

nothing  to  do  with  the  performance  of  covenants  and  the  like My 

conclusion  is,  that  the  plaintiff  has  accepted  in  lieu  of  dower  payment  of 
money  at  least,  and  that  she  is  also  concluded  by  the  acceptance  of  the  bond, 
and  although  the  bond  was  not  satisfied,  that  she  has  no  right  to  resort  to 
the  lands  of  her  husband  bought  after  and  sold  during  the  marriage."  See 
also  Williams  v.  Chitty,  3  Yes.  545 ;  Rose  v.  Reynolds,  I  Swanst.  446,  n. 
Lacy  V.  Anderson,  lb.  445,  n. ;  Vizard  v.  Longden,  2  Eden,  66;  Bir- 
mingham V.  Kirwan,  2  S.  &  L.  444,  452 ;  Hamilton  v.  Jackson,  2  J.  &  L. 
295.  But  it  seems  that  where  the  woman  was  a  minor,  any  provision 
made  at  the  time  of  her  marriage,  in  order  to  bar  her  legal  right  to  dower, 
must  not .  be  merely  a  precarious  and  uncertain  provision  which  she  may 
nev^  enjoy.  Carruthers  v.  Carruthers,  4  Bro.  C.  C.  469,  513;  Smith  v. 
Bmiih,  5  Yes.  188. 

Although  a  provision  in  lieu  of  dower  will  not  at  law  bar  the  wife  against 
claiming  freebench  in  copyholds,  as  they  are  not  within  the  Statute  of  Uses, 
nevertheless  it  will  operate  as  a  bar  in  equity.  Walker  v.  Walker,  1  Yes. 
54;  Jordan  v.  Savage,  Bac.  Abr.  "  Dower,"  G  5. 

Where  the  husband  .makes  a  provision  for  the  wife  subsequently  to 
marriage,  she  will  not  be  bound  thereby,  although  it  be  expressly  in  lieu  of 
dower ;  but  a  Court  of  Equity  will  not  allow  her  to  take  both  provisions, 
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and  will  compel  her  to  elect  between  them.  See  Mr.  Swanston's  note 
to  DiUon  V.  Parker  J 1  Swanst  395. 

And  even  if  a  husband  may  not  have  expressly  stated  that  a  certain  pro- 
vision was  in  lieu  of  dower^  nevertheless  if  it  were  inconsistent  with  the 
assignment  of  dower  by  metes  and  bounds,  a  Court  of  Equity  will  put 
the  widow  to  her  election.  See  1  L.  Cas.  Eq.  239.  See  also  the  recent 
cases,  Parker  v.  Sowerby^  4  De  Gex,  Mac.  &  Gord.  321  (overruling  War- 
button  V.  WarbuttoHy  2  Sm.  &  Giff.  163) ;  Parker  v.  Sowerby^  1  Drew. 
488;  Gibson  v.  Oibson^  lb.  43;  Notiley  v.  Palmer j  2  lb.  93;  Pepper  v. 
Dixonj  17  Sim.  200. 

With  regard  to  women  married  since  the  1st  January,  1834,  questions  of 
election  will  less  frequently  arise,  as  dower  m^y  now  be  more  readily  barred 
by  the  husband  under  the  Dower  Act ;  and  by  the  9th  section  of  that  act  it 
is  enacted,  '^  that  where  a  husband  shall  devise  any  land  out  of  which  his 
widow  would  be  entitled  to  dower,  if  the  same  were  not  so  devised,  or  any 
estate  or  interest  therein,  to  or  for  the  benefit  of  his  widow,  such  widow 
shall  not  be  entitled  to  dower  out  of  or  in  any  land  of  Ber  said  husband, 
unless  a  contrary  intention  shall  be  declared  by  his  will."  And  by  the  10th 
section  it  is  enacted,  "  that  no  gift  or  bequest  made  by  any  husband,  to  or 
for  the  benefit  of  his  widow,  of  or  out  of  his  personal  estate,  or  of  or  out 
of  any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice  her  right  to 
dower,  unless  a  contrary  intention  shall  appear." 

As  to  jointures  made  in  execution  of  a  power.     See  Sugd.  Pow. 

As  to  performance  of  a  covenant  to  settle  a  jointure.  See  note  to  Wil- 
cocks  V.  Wilcocksj  and  Blandy  v.  Widmorej  2  L.  Cas.  Eq.  305. 

The  right  of  the  widow  to  dower,  might,  as  we  have  before  observed,  be 
barred  by  several  forms  of  conveyancing  which  prevented  dower  firom 
attaching ;  but  those  generally  adopted  were  the  uses  to  bar  dower,  which 
have  already  been  mentioned,  ante,  p.  46. 

Formerly,  where  the  right  of  dower  had  attached  to  lands,  the  wife  either  by 
levying  a  fine  alone  {Portington^s  Case^  10  Co.  Rep.  43),  or  joining  with 
her  husband  in  a  fine  or  recovery,  might  have  passed  her  interest  in  them 
(^Lampefs  Case,  10  Co.  Rep.  49),  unless  she  joined  for  a  limited  object 
merely,  as  a  mortgage  (lb. ;  Doe  v.  Coltman,  1  Vem.  294 ;  Anon,,  2  Eq. 
Ca.  Abr.  385;  Jackson  v.  Parker,  Amb.  687),  and  it  was  immaterial  whether 
the  declaration  of  uses  were  executed  before  {Beckwitk^s  Case^  2  Co.  Rep. 
57)  or  after  (Swanton  v.  Raven,  3  Atk.  105;  Beckwith's  Case)  the  levying 
of  the  fine ;  provided  the  declaration  was  according  to  the  intent  with  which 
the  fine  was  levied.  And  now  a  woman  married  on  or  before  the  1st  January, 
1834,  may,  by  deed  acknowledged  according  to  the  provisions  of  the  Fines 
and  Recoveries  Abolition  Act  (3  &  4  Will.  4,  c.  74,  ss.  68—82),  bar  her 
right  of  dower. 

With  regard  to  any  woman  married  after  the  1st  January,  1834,  her 
right  to  dower  is  entirely  at  the  mercy  of  her  husband,  since  by  the  Dower 
Act  she  will  be  entitled  to  no  dower  out  of  estates  absolutely  disposed 
of  by  him  in  his  lifetime  or  by  will  (s.  4),  and  priority  will  be  given 
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to  partial  interests  created  by  anj  disposition  or  will  of  the  hosband,  and  all 
debts,  incumbrances^  contracts  and  engagements  to  which  his  land  shall  be 
8abject(s.  5) ;  and  the  husband  may  bar  dower  by  a  declaration  in  a  deed 
(s.  6)  or  will  (s.  7),  in  the  latter  of  which  instruments  he  may  render  it, 
subject  to  any  conditions,  restrictions  or  directions  (s.  9) ;  but  no  gift  or 
bequest  of  penonal  estate,  or  of  land  not  liable  to  dower,  will  prejudice  her 
right  to  dower,  unless  a  contrary  intention  be  declared  by  his  will.  Sect.  10. 

However,  a  covenant  or  agreement  on  the  part  of  the  husband  not  to  bar 
dower  may  be  enforced  in  equity.     Sect.  11. 

The  attainder  of  the  husband  for  treason,  unless  he  die  before  judgment 
(Co.  Litt.  390  b,  391),  will  bar  the  right  of  his  widow  to  dower  (lb.  41  a ; 
5  &  6  Ed.  6,  c.  11,  s.  13 ;  39  &  40  Geo.  3,  c.  93),  both  out  of  lands  of  which 
he  was  seised  at  the  time  of  the  attainder,  and  out  of  those  which  (even 
before  the  Dower  Act)  he  had  previously  aliened,  although  he  may  obtain  a 
pardon  (^Maynyes  Ciuey  1  Leon.  3),  unless  the  attainder  be  reversed  by 
Parliament  or  for  error  (Co.  Litt.  392;  MenviVs  Case^  13  Co.  Rep.  19). 
Lands,  however  acquired  after  pardon,  will  be  subject  to  dower.  Perk. 
8,387. 

However,  the  attainder  and  conviction  and  outlawry  of  the  husband,  for 
murder  or  felony,  will  not  cause  a  forfeiture  of  his  widow's  dower,  1  £dw. 
6,  s.  17 ;  5  &  6  Edw.  6,  c.  11,  s.  13;  Co.  Litt.  392b. 

The  wife  will  forfeit  her  right  to  dower,  if  she  be  attainted  for  treason, 
murder  or  felony  (Perk.  s.  349),  unless  she  obtain  a  pardon  during  her 
husband's  lifetime,  in  which  case  her  right  will  be  renewed.  Co.  Litt.  33  a, 
n.8;  13  Co.  23. 

If  the  wife,  in  consequence  of  her  misconduct,  is  divorced  from  her  hus- 
band ^  vinculo  matrimonii^  and  not  merely  d  msnsd  et  thoro,  or  if  she 
elope  from  her  husband  and  stay  with  the  adulterer,  even  though  she 
return  to,  and  cohabit  with,  her  husband  in  consequence  of  ecclesiastical 
censure,  she  will  lose  her  dower ;  but  she  will  become  entitled  to  it  if  she  be 
reconciled  to  him  without  ecclesiastical  coercion.  Co.  Litt.  32  a,  32  b ;  see 
MenviTs  Case^  13  Co.  Rep.  23 ;  Hetkerington  v.  Oraham,  6  Bing.  135. 

Assignment  of  and  Remedies  to  recover  Dower, 

As  it  is  not  certain  of  what  part  of  the  lands  a  widow  will  be  endowed, 
she  cannot  enter  upon  them  until  they  are  assigned  to  her  by  metes  and  bounds, 
and  this  ought  to  be  done  within  the  quarantine  or  forty  days  that  the  law 
allows  the  widow  to  remain  in  her  husband's  house  after  his  death ;  and  as 
dower  is  of  common  right,  it  is  not  necessary  that  the  assignment  should  be 
made  by  livery  of  seisin,  or  in  writing  (Co.  Litt.  34  b,  35  a.  Booth  v.  Lam" 
hert.  Sty.  276 ;  Rowe  v.  Power,  2  Bos.  &  Pull.  N.  C.  34);  and  it  must  be 
made  by  the  owner  of  the  freehold  (Co.  Litt  34  b),  even  though  an  infant 
(1  Roll.  Abr.  681,  T.  1),  or  by  one  of  several  joint  tenant  (Co.  Litt.  35  a ; 
Perk.  s.  397)^  even  a  disseisor  (Co.  Litt.  35  a ;  Perk.  s.  394),  unless  he 
iias  obtained  the  freehold  through  collusion  with  the  widow.    lb. 
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After  proceedings  at  law  dower  is  assigned  by  metes  and  bounds  hj  the 
sheriff.    2  Wms.  Saund.  45  a ;  1  Taunt.  412. 

An  assignment  of  dower  of  common  right  will  not  be  binding  upon  the 
widow  if  it  be  not  absolute;  if,  for  instance,  there  be  an  exception  of 
trees  growing  on  the  land  (Bullock  v.  Fincky  1  Roll.  Abr.  682,  X  8),  or  if 
the  estate  be  not  of  equal  duration  to  that  of  dower  {BicJdey  v.  Bichley^ 
Anders.  287 ;  Colt  v.  Coventry y  Hob.  153) ;  but  a  condition  in  favour  of 
the  widow  will  be  good.     Weniworth  v.  Wentworthy  Cro.  Eliz.  412. 

The  widow  may,  if  she  please,  accept  an  assignment  not  of  common  right, 
as  of  an  undivided  third  part  of  lands  not  distinguished  by  metes  and  bounds 
{Rowe  V.  Power y  2  Bos.  &  Pull.  1) ;  or  of  so  many  acres  of  land  (Moore, 
59  pi.  167),  or  of  rent  issuing  out  of  the  land,  in  lieu  of  dower  {Tumey  v. 
SturgeSy  Dy .  91  b ;  Bickley  v.  Bichley,  Anders.  287),  and  it  will  be  a  good 
assignment  to  all  intents  and  purposes. 

The  assignment  of  lands,  or  of  a  rent  arising  from  lands,  out  of  which 
the  widow  is  not  dowable,  will  not  bar  her  right  to  dower  if  made  only 
by  parol.  Co.  Litt.  34  b  ;  Perk.  s.  410 ;  Vernon's  Casey  4  Co.  Rep.  1 ; 
Turriey  v.  Sturgefy  Dy.  91  b. 

Where  there  is  an  excess  in  the  assignment  of  dower,  if  it  were  the  act 
of  the  heir,  being  of  full  age  at  the  time,  he  has  no  remedy  against  the 
dowress  for  avoiding  the  consequences  of  that  act  (Sioughton  v.  Leighy 
1  Taunt.  412) ;  if,  however,  he  were  under  age  at  the  time  he  may  have 
relief  by  a  writ  of  admeasurement  of  dower  (Co.  Litt.  39  a ;  Stoughton  v. 
Leighy  1  Taunt.  412)  ;  but  not  where  the  excess  in  value  has  arisen  in  con- 
sequence of  improvements  effected  by  the  widow  (Fitz.  N.  B.  149  c);  but 
the  discovery  of  mines  formerly  worked,  which  had  been  overlooked  when 
the  dower  was  assigned,  would  be  a  good  ground  for  the  writ  Stoughton 
V.  Leighy  1  Taunt.  412. 

Under  this  writ  of  admeasurement  the  sheriff  does  not  make  a  new  assign- 
ment, but  only  restores  to  the  heir  what  was  assigned  to  the  widow  over  and 
above  that  to  which  she  was  legally  entitled.     Fitz.  N.  B.  148,  F. 

If  the  excessive  assignment  were  made  by  the  sheriff  in  execution  of  a 
judgment  in  dower,  the  heir  might  sue  out  a  scire  facias  to  obtain  an  assign- 
ment de  novo  {Howard  v.  Candishy  Palm.  266 ;  Bro.  Abr.  "Dower,"  p.  262, 
pi.  83, 1  Taunt.  412),  or  if  the  lands  assigned  were  not  in  the  judgment,  the 
heir  or  tenant  may  proceed  by  ejectment.    Booth  v.  lAndseyy  Raym.  1293. 

As  to  the  jurisdiction  of  the  Court  of  Chancery  in  such  cases.  See  Hoby 
V.  Hoby,  1  Vern.  218 ;  Sneyd  v.  Sneydy  1  Atk.  441. 

If  the  widow  be  evicted  from  her  dower  lands,  she  will  be  entitled  to  an 
assignment  de  novo.  Roll.  Abr.  684,  C  1 ;  Bustard's  Case,  4  Co.  Rep. 
122 ;  Perk.  ss.  418,  420. 

Where  the  inheritance  is  divisible  as  in  the  case  of  lands,  a  woman  on  be- 
coming  entitled  to  dower,  although  she  cannot  enter  upon  them,  may  claim 
to  have  one-third  assigned  to  her  in  severalty  by  metes  and  bounds,  or  one- 
third  of  the  rents.    Where  the  inheritance  is  not  in  its  nature  divisible,  dower 
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is  aasigned  to  her  in  the  most  conyenient  manner ;  as,  for  instance,  hj  the 
third  toll  dish  of  a  mill,  the  third  sheaf  of  tithes  (previous  to  their  commu- 
tation) the  third  part  of  the  profits  of  stallage,  of  a  fair,  of  an  office,  as  that  of 
Marshalsea,  or  of  Courts,  fines  and  heriots,  or  by  the  third  presentation  of 
an  advowson.     Co.  Litt.  32  a,  32  b. 

As  to  the  mode  of  assigning  dower  of  mines,  see  Staughton  y.  Leigh,  1 
Taunt.  410. 

As  to  the  assignment  or  setting  out  of  dower,  see  1  Bright,  362 ;  Bell, 
Hus.  k  Wife,  279. 

If  the  widow  is  compelled  to  resort  to  Courts  of  justice  to  enforce  her 
right  to  dower,  she  may  proceed  either  at  law  or  in  equity,  and  proceedings 
in  the  latter  Court,  as  being  by  far  the  most  convenient,  are  generally 
adopted.  Curtis  v.  Curtis,  2  Bro.  C.  C.  620 ;  Mundy  v.  Mundy,  2  Yes. 
jnn.  128;  1  Bright,  398,  419;  BeU,  306. 

At  common  law  the  widow  was  entitled  to  dower  only  from  the  time  it 
was  assigned ;  the  legislature,  however,  by  the  Statute  of  Merton,  20  Hen.  3, 
c  1,  and  16  &  17  Car.  2,  c.  8,  s.  4,  gave  her  arrears  of  dower  in  the  shape 
of  damages  {Dobson  v.  Dobson,  Ca.  t  Hardw.  19;  Watsons,  Watson,\Q 
C.  B.  3) ;  and  in  equity  she  may  have  an  account  of  the  rents  and  profits 
(Curtis  y.  Curtis,  2  Bro.  C.  C.  620;  from  the  death  of  her  husband.  The 
arrears,  however,  of  dower  can  now  be  recovered  for  no  longer  period  than 
six  years  before  the  commencement  of  an  action  or  suit.  3  &  4  Will.  4,  c. 
27,  s.  41. 

Haying  examined  thei  difi*erent  kinds  of  estates  for  life,  we  may  now 
proceed  to  show  what  is  the  power  which  tenants  for  life  have  over  their  es- 
tates^ and  the  various  incidents  thereto. 

Alienation  and  ForfeituTe  of  Estates  for  Life, 

A  tenant  for  life  has  full  power  to  alien  his  estate,  and  it  cannot  be  made 
inaiieuable  {Brandon  vJ  Robinson,  18  Yes.  429)  except  in  the  case  of  pro- 
perty settled  to  the  separate  use  of  a  married  woman,  and  then  only  during 
her  covertare,  for  upon  her  becoming  discovert,  the  restraint  upon  aliena- 
tion is  void.  See  TuUett  v.  Armstrong,  1  Beav.  1 ;  4  My.  &  Cr.  405 ; 
Hulme  y.  Tenant,  1  L.  Cas.  Eq.  324  and  note. 

Tenants  for  life  being  bound,  as  observed  in  Lewis  Bowleses  Case,  **  to  do 
fealty,"  even  after  the  abolition  of  tenures,  by  12  Car.  2,  c.  24,  their  estates 
were  forfeitable,  for  causes  which  had  their  origin  in  the  existence  of  feuds. 

Thus,  as  under  the  feudal  system,  the  tenant  by  renouncing  his  tenure,  as 
by  claiming  the  reversion  himself,  acknowledging  it  to  be  in  a  stranger,  or 
accepting  it  as  a  gift  of  a  stranger,  incurred  a  forfeiture  of  his  interest,  so  a 
tenant  for  life,  who  conveyed  the  entire  ownership  of  the  estate,  by  means 
of  conveyances,  which  formerly  had  a  tortious  operation,  that  is  to  say,  con- 
veyed the  whole  estate,  and  not  merely  the  interest  of  the  tenant  for  life 
therein,  thereby  incurred  a  forfeiture  of  his  life  interest  Co.  Litt.  251, 
252  a. 

The  conveyances  which  were  formerly  tortious,  were  a  feofiment,  re- 
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covery,  or  fine  (unless  there  were  proper  words  of  restriction).  However, 
fines  and  recoveries  are  now  abolished,  and  the  tortious  operation  of  a  feoff- 
ment (which,  however,  is  seldom  used)  is  taken  away  by  8  &  9  Vict.  c. 
106,  s.  4,  and  it  is  now  a  mere  innocent  conveyance,  that  is  to  say,  it 
merely  passes  the  interest  of  the  feofibr. 

Tenants  for  life  may  however  sell  and  convey  the  fee  of  lands  required 
by  railway  companies  (8  &  9  Vict.  c.  18,  s.  7  \  and  may,  under  the  direction 
of  the  Court  of  Chancery,  convey  the  whole  fee,  where  other  parties  cannot 
do  s*,  either  by  way  of  sale  or  mortgage  for  payment  of  a  testator's  debts. 
11  Geo.  4  &  1  Will.  4,  c.  47,  s.  12;  2  &  3  Vict.  c.  60 ;  and  see  13  &  14 
Vict.  c.  60,  s.  29. 

The  legislature  has  also  enabled  tenants  for  life  by  complying  with  certain 
regulations  to  charge  the  inheritance  with  money  laid  out  for  draining,  and 
some  other  permanent  improvements,  the  principal  being  paid  off  by  annual 
instalments  (see  8»  &  9  Vict.  c.  66 ;  9  &  10  Vict.  c.  101 ;  amended  by  10 
&  11  Vict.  c.  11 ;  11  &  12  Vict.  c.  119 ;  and  13  &  14  Vict.  c.  31) ;  but  un- 
less under  the  provisions  of  those  acts,  a  tenant  for  life  will  not  have  any 
allowance  or  compensation  made  to  him  for  improvements  effected  upon  the 
property.  Nairn  v.  Majoribanks,  3  Russ.  582 ;  Hibbert  v.  Cooke,  1  8. 
k  S.  552 ;  Caldecott  v.  Brown,  2  Hare,  144. 

Custody  of  Title  Deeds, 

As  a  general  rule  the  tenant  for  life  is  entitled  to  the  custody  of  title  deeds 
relating  to  the  estate  (Ford  v.  Peering,  1  Ves.  jun.  72;  Strode  v.  Black- 
hurne,  3  Ves.  225 ;  Bowles  v.  Stewart,  1  S.  &  L.  209) ;  and,  if  they  have 
been  given  up  to  the  Court  of  Chancery,  they  will  be  delivered  up  to  him 
{Buncombe  v.  Mayer,  8  Ves.  320),  unless  they  had  been  brought  in  under 
an  order  for  safe  custody  (  Wehh  v.  Webb,  1  Eden,  8 ;  1  Dick.  298),  where, 
however,  the  tenant  for  life  has  parted  with  the  deeds,  the  remainderman  if 
he  be  dissatisfied  may  come  into  equity  to  have  them  secured  (Ford  v- 
Peering,  1  Ves.  jun.  72 ;  and  see  Joy  v.  Joy,  2  Eq.  Ca.  Abr.  284 ;  Ivie  v. 
Ivie,  1  Atk.  431 ;  Smith  v.  Cooke,  3  Atk.  382 ;  Lord  Lempeter  v.  Lord 
Ponifret,  1  Amb.  154)  j  as  they  would  be  when  a  bill  is  filed  to  have  a  re- 
mainder declared  good,  where  it  is  in  dispute  (Soutkby  v.  Stonehouse,  2  Ves. 
610 ;  Papillon  v.  Voice,  2  P.  Wms.  471).  So  also  in  the  case  of  a  join- 
tress, provided  the  party  seeking  the  deeds  confirms  her  in  her  jointure. 
Seniiouse  v.  Earl,  2  Ves.  460;  Leack  v.  TroUope,  lb.  662;  Petre  v. 
Petre,  3  Atk  611. 

A  contingent  remainderman  will  not  on  a  bill  filed  for  that  purpose  be 
allowed  to  obtain  inspection  of  the  title  deeds  in  the  hands  of  the  tenant  for 
life.     Noel  v.  Ward,  1  Madd.  322. 

Where,  however,  the  absolute  owner  of  property,  who  may  do  what  he 
pleases  with  his  deeds  (1  Bro.  Abr.  327  b ;  pi.  86 ;  Co.  Litt.  232  a ;  Kel- 
sack  V.  Nicholson,  Cro.  Eliz.  496),  delivers  them  over  to  the  remainderman, 
the  tenant  for  life  will  not  be  able  to  recover  them.  2  Bro.  Abr.  84  b,  pi.  25. 
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And  it  seems  that  where  a  tenant  for  life  (Dick.  660,  651),  or  a  person 
entitled  to  part  of  the  land  (4  H.  7, 10;  1  Bro.  Abr.  138  b,  pi.  53),  has 
possession  of  the  title  deeds,  the  Court  will  not,  at  any  rate  without  some 
good  reason,  take  them  out  of  his  hands. 

A  person  entitled  to  a  vested  remainder,  or  his  assignee  may  maintain  a 
snit  in  equity  against  the  tenant  for  life,  for  the  sole  purpose  of  the  produc- 
tion and  inspection  of  the  title  deeds  and  documents  relating  to  the  estate  in 
possession  of  the  tenant  for  life,  in  order  to  enable  the  remainderman  or 
his  assignee  to  deal  with  his  property  as  he  may  consider  most  to  his  ad- 
Tantage  (Davis  v.  Earl  of  Dysart,  3  Eq.  Rep.  599,  602).  And  if  it  be 
suggested  that  the  purpose  for  which  the  documents  are  required  is  an 
improper  one,  the  burden  of  proof  will  lie  upon  the  person  resisting  the 
production  (lb.);  where,  however,  there  is  a  reasonable  cause  of  litigation, 
with  Inspect  to  the  interest  of  the  plaintiff,  the  Court  of  Chancery  will  not 
order  the  production  of  the  title  deeds.    lb. 


As  to  Renewals  of  Leaseholds  where  there  is  a  Tenant  for  Life. 

Where  leaseholds  are  settled  upon  a  person  for  life,  and  Aiere  is  no 
direction  upon  the  subject,  it  is  optional  with  a  tenant  for  life  whether 
he  will  renew  or  not  {Nightingale  v.  Lawson^  1  Bro.  C.  C.  443;  Stone  v. 
Theed,  2  Bro.  C.  C.  247 ;  White  v.  White,  9  Ves.  554 ;  O'FerraU  v. 
O^Ferrall,  Rep.  t.  Plunk.  79) ;  even,  it  seems,  although  the  property  may 
be  in  settlement  and  vested  in  trustees  (lb. ;  Lawrence  v.  Maggs,  1  Eden, 
453).  Where,  however,  there  is  an  express  direction  to  trustees  or  a  tenant 
Sot  life  to  renew,  they  must  do  so  (Montford  v.  Lord  Cadogan,  17  Ves. 
485 ;  Bennett»Y,  CoUeyy  5  Sim.  181 ;  2  M.  &  K.  225) ;  so  likewise,  where 
the  direction  is  to  be  implied  from  the  terms  of  the  instrument  creating  the 
laterest  hy  the  use  of  expressions  which  show  that  a  renewal  is  contemplated. 
Loch  V.  Loch,  2  Vem.  666;  Hulhes  v.  Barrow,  Taml.  264. 

A  mere  direction  that  '^  it  should  be  lawful  for  trustees  from  time  to  time 
as  occasion  should  require,  and  as  they  should  think  proper  to  apply  for 
renewal,"  gives  the  trustees  a  discretionary,  and  not  an  arbitrary  power  to 
renew  or  not,  and  if  there  be  a  fair  opportunity  to  renew,  the  trustees  would 
he  compelled  to  do  so.  Lord  Milsington  v.  Earl  of  Mulgrave,  3  Madd. 
401 ;  5  Madd.  471. 

A  trustee  who  has  neglected  to  renew,  where  there  was  an  express  trust 
to  do  so,  will  either  be  compelled  to  renew  at  his  own  expense  for  the  benefit 
of  the  remainderman  (Lord  Milsington  v.  Lord  Mulgrave,  3  Madd.  491; 
5  Madd.  472),  or,  if  the  latter  has  himself  obtained  a  renewal,  to  repay  him 
the  expense  thereof  (Montford  v.  Cadogan,  17  Yes.  485;  19  Yes.  635;  2 
Mer.  3),  but  only  the  proper  amount,  if  the  terms  of  renewal  were  unreason- 
able (Colegrave  v.  Manby,  6  Madd.  72 ;  2  Russ.  238) ;  the  trustee,  however, 
18  entitled  to  be  repaid  out  of  the  personal  estate  of  the  tenant  for  life  (2  Mer. 
3;  19  Yes.  636),  and  if  there  have  been  successive  tenants  for  life,  their  es- 
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tates  must  contribute  (2  Mer.  3) ;  a  purchaser,  howeyer,  of  the  interest  of  a 
tenant  for  lifciwill  not  be  obliged  to  repay  the  trustee,  unless  he  had,  on  the 
deed  of  assignment,  express  notice  that  the  interest  he  thereby  purchased 
was  subject  to  the  trust  for  renewal.     19  Ves.  641. 

Where,  however,  a  renewal  is  impracticable,  either  on  account  of  the  abso- 
lute refusal  to  renew,  or  the  refusal  to  do  so  saye  on  exorbitant  terms,  such 
as  the  trustees  may  not  be  bound  Jo  accept  (Colegrave  y.  Mavihyy  6  Madd. 
82,  83;  Tardiff  y.  Mohinson,  lb.  83,  n.),  the  tenant  for  life  will  not  be 
allowed  to  retain  that  which  the  settlor  neyer  intended  him  to  have ;  such 
sums,  therefore,  as  would  haye  been  expended  in  effecting  renewals,  if 
practicable,  at  a  reasonable  rate,  ought  to  be  invested,  and  held  upon  the 
same  trusts  as  the  lease.  Colegrave  y.  Manhy^  6  Madd.  72,  87 ;  2  Russ. 
238;  Bennett  y.  Co%,  5  Sim.  181 ;  2  M.  &  K.  231. 

Where  it  appears,  upon  examining  the  instrument  by  which  leaseholds 
are  settled,  that  no  obligation  to  renew  was  intended,  the  tenant  for  life  may 
suffer  the  lease  to  run  out  {Harvey  y.  Harvey j  6  Beay.  134) ;  if,  however, 
he  chooses  to  renew,  he  will  be  a  trustee  for  all  the  persons  interested  under  any 
subsequent  limitations.  Rawe  v.  Chichester^  Amb.  715 ;  Coppin  v.  Ferny- 
hough,  2  Bro.  C.  C.-291;  Clegg  v.  Fishwick,  1  Mac.  &  Gord.  294;  1 
L.  Cas.  £q.  33,  34,  35,  and  cases  there  cited. 

If  the  instrument  by  which  the  leaseholds  have  been  settled  imposes  the 
obligation  to  renew  and  points  out  the  mode  by  which  the  expenses  of  the 
renewal  are  to  be  paid,  that  mode  prescribes  the  obligations  which  are  in- 
tended to  be  imposed  upon  the  parties  claiming  under  the  instrument,  and 
must  be  followed  accordingly.  Hudleston  v.  Whelpdahy  9  Hare,  784. 
Thus  where  there  is  a  direction  to  raise  the  fines  out  of  the  annual  income, 
as  by  the  investment  of  the  overplus  of  the  rents  (Stone  v.  Thted,  2  Bro.  C. 
C.  243),  or  a  trust  to  renew  out  of  **  rents,  issues  and  profits"  (Shaftesbury 
v.  Duke  of  Marlborough,  2  My.  &  K.  Ill,  121 ;  Trench  v.  St.  QeorgCy  1  Dr. 
&  Wal.  417),  the  lease  must  be  renewed  out  of  the  annual  income  alone; 
sed  vide  Allan  v.  Backhouse,  2  V.  &  B.  65 ;  Ivy  v.  Oilbert,  2  P.  Wms.  13, 
where  some  similar  words  were  held  to  authorize  a  sale  or  mortgage. 

A  direction  to  renew  by  and  out  of  the  rents  and  profits  or  otherwise,  has 
been  held  to  authorize  a  mortgage  but  not  a  sale ;  although  the  mortgagee 
might  aflerwards  sell  (GarnistoneY,  Qaunt,  9  Jur.  78),  and  where  there  was 
a  direction  to  levy  the  fines  out  of  the  rents  and  profits,  or  by  mortgage, 
sale  or  other  disposition  of  the  premises,  it  was  held,  that  they  were  to 
be  raised  by  sale  or  mortgage  (Playters  v.  Abbott,  2  My.  &  K.  97, 110). 
Moreover,  a  fund  for  renewal  may  be  provided  out  of  other  property. 
Rirkards  v.  Richards,  2  Y.  &  C.  C.  419;  WadUy  v.  Wadley,  2  Coll.  11. 

Where  the  fines  are  to  be  provided  out  of  the  rents  and  profits  no 
difficulty  arises  in  the  case  of  leaseholds  for  years,  when  the  period  of 
renewal  is  certain,  since  the  trustees  may  retain  an  annual  sum  out  of  the 
rents  and  profits  from  the  tenant  for  life,  so  a»  to  insure  a  due  contribution 
on  his  part  towards  the  expense  of  renewal  (Montford  v.  Cadogan,  19  Ves. 
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633;  Earl  of  Shaftetbury  v.  Duke  of  Marlborough,  2  My.  &  K.  121). 
There  is  however  more  difficulty  in  the  case  of  leaseholds  for  lively  the 
time  of  renewal  heing  necessarily  uncertain,  and  there  are  no  means  of 
ascertaining  the  proportion  to  be  borne  by  the  tenant  for  life  until  his  death ; 
the  best  mode  seems  to  be  that  of  insuring  the  lives  of  the  cestui  que  vies 
for  a  sum  sufficient  to  provide  for  a  renewal  on  the  dropping  of  any  life.  See 
Earl  of  Shaftesbury  v.  Duhe  of  Marlborough,  2  My.  &  K.  124;  Oreen- 
mood  V.  Evans,  4  Beav.  44. 

Although,  however,  fines  are  made  payable  out  of  the  annual  rents, 
it  may  be  a  matter  of  necessity  to  raise  them  temporarily  by  a  mortgage. 
Where,  for  instance,  as  observed  by  Sir  John  Leach,  M.  R.,'  in  the  case  of 
leases  for  lives,  the  renewal  is  to  take  effect  inmiediately  upon  the  death 
of  the  testator;  the  trustees  must,  in  the  first  place,  have  recourse  to  a 
mortgage,  since  no  rents  can  have  accrued ;  and  Lord  Eldon  observes,  in 
White  V.  White  (9  Yes.  554),  that  in  such  a  case  there  seems  to  be  no  other 
mode  of  obtaining  fi^m  the  tenant  for  life  his  proportion  of  the  expenses  of 
renewal  according  to  his  enjoyment,  than  by  compelling  him  to  give  security 
to  that  effect.  If  such  security  be  not  given,  the  remainderman  could  only 
ref>ort  to  the  uncertain  assets  of  the  tenant  for  life.  Earl  of  Shaftesbury 
v.  Duhe  of  Marlborough,  2  My.  &  K.  121. 

It  seems  that  if  there  were  a  direction  that  the  fine  should  be  raised  by 
sale,  without  more,  that  the  corpus  of  the  estate  ought  to  bear  the  expense 
of  renewal,  and  that  it  was  the  intention  that  the  entire  estate  should  be 
settled,  subject  to  the  subordinate  direction  that  it  was  to  undergo  a  perpetual 
diminution  with  a  view  to  its  being  otherwise  preserved.  Jones  v.  Jones,  5 
Hare,  461. 

Where  there  is  a  direction  that  the  trustees  shall  raise  the  fine,  either  by 
sale  or  mortgage,  or  by  the  application  of  rents  and  profits,  or  in  any  other 
mode  which  they  shall  think  fit,  there  the  effect  as  between  the  parties  would 
be  different,  according  to  the  mode  which  the  trustees,  exercising  the  power, 
might  adopt.  If  they  raised  it  out  of  the  annual  rents  and  profits,  the 
manifest  effect  would  be,  to  throw  the  charge  upon  the  party  in  possession, 
preserving  the  entire  estate.  If,  on  the  other  hand,  they  raised  it  by  a  sale, 
then  the  estate  would  undergo  a  diminution  of  so  many  acres,  the  tenant  for 
life  losing  the  rent  of  the  portion  sold,  and  the  remainderman  losing  it  in 
perpetuity.    Jones  v.  Jones,  5  Hare,  461,  464. 

Where,  however,  the  trustees  not  acting  under  the  power,  the  Court  of 
Chancery  is  called  upon  to  exercise  a  discretion,  the  effect  of  which  in 
one  way  would  be  to  throw  a  burden  upon  one  part}",  and  if  the  discretion 
be  exercised  another  way,  to  throw  it  upon  a  different  party,  and  there  is  no 
reason  for  adopting  one  mode  rather  than  the  other,  it  seems  that  the  Court 
would  not  throw  the  burden  more  upon  one  party  than  upon  the  other, 
but  would  apportion  it  between  them.  Jones  v.  Jones,  5  Hare,  462,  464, 
per  Wigram,  V.  C. ;  see  also  Allan  v.  Bachhouse,  2  V .  &  B.  65 ;  Greenwood 
V.  Evans,  4  Beav.  44. 
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Wlien  the  instrument  imposes  the  obligation  to  renew,  and  does  not  point 
out  the  mode  in  which  the  expenses  of  the  renewal  are  to  be  paid,  whether 
the  leaseholds  be  for  years  or  lives  {Jones  v.  Jones,  5  Hare,  460 :  and  see 
Wliite  y.  White  J  9  Yes.  554 ;  AUan  v.  Backhouse,  2  V.  &;  B.  65;  Oreen^ 
wood  T.  EvanSf  4  Beay.  44),  the  ordinaiy  way  of  raising  the  money  in 
the  first  place  for  payment  of  the  fines  for  renewal,  is  by  a  mortgage  or 
sale  of  part  of  the  estate  (Meynell  y.  Massey,  2  Vem.  1 ;  AUan  y.  Back^ 
house,  2  V.  &  B.  75 ;  Earl  of  Shaftesbury  y.  Duke  of  Marlborough,  2 
My.  &  K.  121 ;  Beeves  v.  Creswick,  3  Y.  &  C.  715),  and  the  parties  them- 
selyes  must  ultimately  bear  the  expense  of  renewal  in  proportion  to  the 
actual  enjoyment  they  haye  had  or  may  haye  of  the  lease,  and  not  an  extent 
of  enjoyment  to  be  determined  by  mere  speculation,  or  by  a  calculation  of 
probabilities.  Jones  y.  Jones,  6  Hare,  440,  465 ;  Sudleston  y.  WhelpdcUe, 
9  Hare,  775, 786. 

Where  the  sum  necessary  for  effecting  a  renewal  has  been  raised  by  mort- 
gage of  the  estate,  the  tenant  for  life  will  be  bound  not  only  to  keep  down 
the  interest  of  the  mortgage,  but  to  contribute  towards  paying  off  the  mort- 
gage, in  proportion  to  the  actual  benefits  which  he  may  deriye  fix>m  the 
renewal ;  see  White  y.  White,  9  Yes.  554 ;  and  Sudleston  y.  Whelpdale, 
9  Hare,  775,  785,  where  the  sum  applied  in  effecting  the  renewal  was 
provided  out  of  funds  in  court,  part  of  the  corpus  of  the  estate  of  the  tes- 
tator by  whose  will  the  lease  was  put  into  settlement. 

If  the  tenant  for  life  is  willing  to  take  upon  himself  to  renew,  there  is  very 
little  difficulty  in  carrying  out  the  transaction;  he  will  enjoy  the  estate 
during  his  own  life,  and  when  the  actual  period  of  his  enjoyment  is  ascer- 
tained, his  estate  will  have  a  lien  upon  the  residue  of  the  term  for  any  oyer- 
payment  which  may  have  been  made.    Jones  y.  Jones,  5  Hare,  465. 

The  case  is  one  of  much  greater  difficulty  where  the  renewal  is  made  by 
or  at  the  expense  of  the  remainderman,  or  (which  as  to  this  difficulty  is  the 
same  thing)  where  the  trustee  is  to  raise  the  money  and  charge  it  on  the 
corpus.  In  that  case  the  tenant  for  life  must  give  security  for  the  benefit 
which  he  may  derive  from  the  renewal,  for  the  purpose  of  bringing  back  to 
the  capital  so  much  as  the  tenant  for  life  has  had  the  benefit  of,  leaving  the 
rest  to  be  borne  by  the  parties  who  may  succeed  him.  Jones  v.  Jones, 
5  Hare,  465 ;  Hudleston  v.  Whelpdale,  9  Hare,  786,  787. 

With  regard  to  the  amount  of  security  to  be  given  by  the  tenant  for  life, 
Sir  J.  Wigram,  Y.  C,  has  made  the  following  important  observations : — 
'^  There  is  a  practical  difficulty,''  said  his  Honor,  ^*  in  determining  for  what 
sum  the  tenant  for  life  is  to  give  security.  If  he  gives  security  for  the  fthole 
amount  of  the  fine,  because  by  possibility  he  may  enjoy  the  whole  benefit 
resulting  from  the  renewal,  the  difficulty  is  got  over ;  but  the  tenant  for  life 
may  not  be  able  to  give  security  for  the  whole,  although  he  might  for  a  part 
I  do  not  think  the  difficulty  in  such  case  is  insuperable,  the  tenant  for  life 
may,  in  the  first  instance,  be  required  to  give  security  for  an  amount  cal- 
culated upon  the  assumption,  that  his  life  will  last  during  a  portion  of  the 
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renewed  lease.  If  he  should  die  within  the  time  during  which  it  was  as- 
sumed that  his  life  would  last,  the  security  would  of  course  be  more  than 
sufficient  to  satisfy  his  proportion  of  the  fine,  and  it  would  be  void  for  the 
excess.  If  he  outlived  that  time,  he  might  be  called  upon  to  give  a  further 
security  to  cover  the  additional  proportion  then  to  be  attributed  to  him." 
5  Hare,  466 ;  see  also  Oreenwood  v.  Evans,  4  Beav.  44 ;  Reeves  v.  Cres- 
wick,  3  Y.  &  Coll.  715. 

The  rules  relative  to  copyholds  for  lives  given  to  persons  in  succession,  are 
similar  to  those  relating  to  the  renewal  of  leaseholds  for  lives.  See  Planters 
V.  Abbotty  2  My.  &  K.  97. 

With  respect  to  the  anticipation  as  to  future  renewals,  the  theory  appears 
to  be,  upon  each  renewal  to  look  at  the  property  as  about  to  be  purchased 
for  the  benefit  of  the  settlement,  and  then  to  consider  in  what  way  the  fine 
for  renewal  is  to  be  borne  by  the  parties  who  are  to  enjoy  the  lease  when 
renewed.    Janes  v.  Jones,  5  Hare,  463. 

Ab  to  the  question  whether  a  tenant  for  life  will  be  entitled  to  enjoy 
leaseholds  or  other  property  of  a  perishable  or  wasting  nature  in  specie,  or 
whether  they  must  be  converted  into  property  of  a  permanent  character, 
so  as  to  give  those  taking  in  remainder  an  equal  chance  of  enjoyment  See 
Hone  V.  Earl  of  Dartmouth,  2  L.  Cas.  £q.  225  and  note. 

As  to  Payment  of  Interest  on  Incumbrances  or  Principal  by  Tenant 
for  Life. 

As  a  general  rule,  a  tenant  for  life,  whether  conventional  or  by  operation 
of  law,  is  bound,  as  far  as  the  rents  will  extend,  to  keep  down  the  interest  of 
a  mortgage  during  the  time  he  is  in  possession  (Hungerford  v.  Hunger- 
ford,  GUb.  £q.  Rep.  69;  5  Yes.  106;  Faulkner  v.  Daniel,  3  Hare,  206; 
Simpson  v.  O*  Sullivan,  7  C.  &  F.  550),  a  dowress  of  course  being  liable  only 
to  one-third  (Squire  v.  Compton,  2  Eq.  Ca.  Abr.  387),  and  the  executor 
of  a  tenant  for  life  will  be  liable  to  his  arrears. 

Although  a  tenant  in  tail  in  possession  is  not  bound  to  keep  down  the 
interest  on  a  mortgage,  because  the  remainderman  is  said  to  be  ''at  his 
mercy,"  it  has  been  held  that  a  tenant  for  life,  with  an  absolute  power  of 
appointment,  is  bound  to  keep  down  the  interest  on  charges  created  by  him- 
self.    Whitbread  v.  Smith,  3  De  Gex,  Mac.  &  Gord.  741. 

The  law  is  the  same  when  the  charge  is  made  upon  the  property  by  will, 
and  even  in  the  case  of  debts  by  simple  contract  charged  upon  the  estate. 
WasteU  V.  Leslie,  13  L.  J.,  N.  8 ,  205,  Ch. 

In  the  case  of  a  redeemable  annuity  charged  upon  an  estate,  the  tenant 
for  Hfe  will  only  be  bound  to  keep  down  the  interest  of  the  estimated  value 
of  the  annuity.    Bulwer  v.  Astley,  1  Phil.  422. 

A  tenant  for  life,  moreover,  will  be  obliged  out  of  the  whole  of  his 
income,  when  increased,  to  payoff  the  arrears  which  accrued  due  during  his 
own  life  in  consequence  of  the  income  having  been  too  small  formerly 
to  enable  him  to  keep  them  down.    Thus  where  the  interest  of  a  charge 
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fell  into  arrear  in  consequence  of  the  existence  of  a  jointure  prior  to 
the  charge;  it  was  held  that  upon  the  death  of  the  jointress  the  tenant 
for  life  was  bound  to  pay  the  arrears  which  had  accrued  due  out  of  the 
increased  surplus  income.  See  Itevely,  Watkinsoriy  1  Ves.  93, 94.  Where 
Lord  Hardwicke  observes;  that  '^  if  tenant  for  life,  upon  estates  dropping 
in,  should  receive  the  profits  from  the  fineS;  and  let  out  at  a  rack  rent, 
without  applying  the  profits  to  the  arrears  incurred  before,  there  would  be 
a  great  arrear  upon  the  remainderman.  Nay,  if  the  estate  were  accidentally 
improved  it  ought  to  be  so  applied ;  or  if  a  loss  happened  by  tenants  the 
profits  coming  in  af^rwards  should  be  so  applied."  So  where  an  estate 
was  settled  upon  A.  for  life,  with  remainder  as  to  part  to  B.  for  life,  with 
remainder  (as  to  the  whole)  to  C.  for  life,  with  power  to  A.  to  charge  with 
a  sum  of  money  (but  not  so  as  to  incumber  B.*s  life  estate) ;  A.  charged 
the  estate  with  a  sum  of  money,  and  died ;  and  then  during  the  life  of  B. 
the  rents  and  profits  of  C.'s  part  of  the  estate  were  insufficient  to  keep  down 
the  interest  which  fell  into  arrear  upon  the  death  of  B. :  it  was  held  by  Lord 
Thurlow,  C,  that  C.  ought  to  apply  the  whole  of  the  rents  and  profits  in 
payment  of  the  arrears,  and  that  he  could  not  throw  them  upon  the  in- 
heritance.   Tracy  V.  Ladi/  Hereford,  2  Bro.  128. 

Where,  however,  a  mortgagee,  having  permitted  a  tenant  for  life  to  run  in 
arrear  for  interest,  purchased  the  life  estate,  and  took  possession  under  the 
purchase ;  it  was  held  by  Lord  Alvanley,  M .R.,  that  he  was  bound  to  apply 
the  surplus  rents  and  profits  beyond  the  current  interest  in  discharge  of  the 
arrears,  and  that  he  could  not  charge  any  part  of  them  against  the  inherit- 
ance {Lord  Penrhyn  v.  Hughes^  5  Ves.  99).  In  commenting  upon  this 
case  Sir  W.  Page  Wood,  V.  C,  has  well  observed  that  there  Were  two 
answers  to  the  claim  of  the  mortgagee  to  throw  die  arrears  upon  the  inherit- 
ance, '^  one  that  he  came  in  under  a  person  whose  duty  it  was  to  keep  down 
the  interest,  and  against  whom  a  bill  could  have  been  filed  by  the  reversioner 
to  compel  him  to  keep  it  down;  and  the  mortgagee  claiming  under  him 
could  not  be  in  a  better  position,  and  could  not  charge  upon  the  reversion 
the  interest  which  the  tenant  for  life  could  not  so  have  charged.  Another 
answer  might  have  been,  that  the  mortgagee  was  trying  to  turn  interest  into 
principal,  which  the  Court  of  Chancery  never  allows."     Kay,  338. 

As  a  tenant  for  life  is  under  no  obligation  or  duty  to  pay  the  interest  on 
charges  beyond  the  rents,  it  seems  that  he  will  have  a  charge  upon  the  in- 
heritance for  so  much  of  the  interest  as  the  rents  of  the  estate  were  insuf- 
ficient to  pay,  and  which  he  has  paid  from  other  resources.  Lord  Kenr- 
iington  v.  Bouvef'ie,  19  Jur.  677. 

Where  an  estate  is  given  to  a  person  for  life,  with  remainder  over,  and  the 
rents  of  the  estate  up  to  the  death  of  the  tenant  for  life  are  insufficient  to  pay 
an  annuity  made  chargeable  on  the  estate,  it  will  be  a  question  of  intention 
whether  the  arrears  of  the  annuity  are  to  be  thrown  upon  the  corpus  of  the 
estate  or  not.  See  Foster  v.  Smithy  1  Phil.  629 ;  Miller  v.  HuddUston, 
3  Mac.  &  Gord.  513  j  Plaiifair  v.  Cooper,  1  W.  R.  216. 
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As  to  Arrears  of  Interest  of  previous  l^enantfor  Life, 

A  tenant  for  life,  however,  is  not  liable,  as  between  himself  and  the  re- 
mainderman or  reversioner  in  fee,  to  pay  oat  of  the  rents  and  profits  of  the 
estate  arrears  of  interest  on  a  mortgage  which  accrued  due  during  the  life 
of  a  preceding  tenant  for  life  who  died  insolvent;  but  such  arrears  are 
primarily  a  charge  upon  the  inheritance  (see  Sharshaw  v.  Oihhs,  1  Kay, 
333  J  Caulfield  v.  Maguire,  2  J.  &  L.  141,  158,  censuring  the  dicta  of 
Lord  Alvanley,  M.  R.,  in  Penrkyn  v.  Hughes,  2  Bro.  C.  C.  128) :  the 
reason  being,  that^  as  both  the  tenant  for  life  and  remainderman  or  rever- 
sioner have  it  equally  in  their  power  to  compel  the  previous  tenant  for  life, 
when  in  possession,  to  keep  down  the  interest  {Hayes  v.  HayeSy  1  Ch.  Cas. 
223),  it  is  not  just  that  the  consequence  of  the  neglect  to  do  so  sliould  be 
thrown  exclusively  on  the  tenant  for  life. 

Where,  however,  the  inheritance  of  the  wife  is  subject  to  a  mortgage,  she 
and  her  husband  are  not  bound  during  her  life  to  keep  down  the  interest  for 
the  benefit  of  her  heir ;  the  arrears,  therefore,  upon  her  death,  would  have 
to  be  added  to  the  principal,  ^nd  the  husband,  as  tenant  by  the  curtesy, 
would  be  bound  .during  his  life  to  keep  down  the  interest  on  the  aggregate 
amount,  but  he  is  not  entitled  to  an  allowance  for  any  interest  actually  paid 
during  the  life  of  his  wife.     Ruscomhe  v.  Hare^  2  Bligh,  N.  S.,  192. 

Where  a  mortgaged  estate  is  sold,  the  tenant  for  life  will  be  entitled  to 
the  interest  of  the  surplus.    Tracy  v.  Lady  Hereford^  2  Bro.  C.  C.  137. 

A  tenant  for  life,  however,  whether  conventional  or  by  operation  of  law, 
may  redeem  the  estate,  and  in  that  case  he  has  a  lien  upon  it  for  such  part 
of  the  charge  as  the  remainderman  ought  to  have  contributed ;  if,  however, 
the  tenant  for  life  refuse  to  redeem,  the  remainderman  may,  by  redeeming 
the  mortgage,  and  ejecting  the  tenant  for  life,  and  taking  possession  of  the 
profits,  or  by  filing  a  bill  of  foreclosure,  compel  him  to  come  in  and  con- 
tribute, or  give  up  tlie  possession  of  the  estate  (Coote*s  Mortg.  527 ;  Jones 
V.  Griffith,  2  Coll.  207;  and  see  3  Anst.  757).  And  the  contribution 
between  the  parties,  as  in  the  analogous  case  of  contributions  for  fines  upon 
the  renewal  of  leaseholds,  will  be  in  proportion  to  the  respective  interests  of 
the  parties.     White  v.  White,  9  Ves.  554. 

As  to  the  apportionment  of  rents  between  the  representatives  of  tenant  for 
life  and  remainderman,  see  Clunks  Com,  and  note,  post. 

EnibletnentM* 

Where  persons  having  limited  interests,  as,  for  instance,  for  a  man's  own 
life  (Br. «  Emblements,"  pi.  6 ;  7  H.  4, 17),  pour  autre  vie  (Co.  Litt.  55  b), 
as  tenant  by  the  curtesy  (2  Bl.  Comm.  122),  or  dowress  (Statute  Merton,  20 
Hen.  3,  c.  2) ;  or  a  parson  (28  Hen.  8,  c.  11) ;  having  sonm  their  lands  with 
such  seeds  as  produce  annual  profits,  their  estate  determine  by  act  of  God, 
or  of  another,  before  harvest,  they,  or  their  representatives,  will  be  entitled 
to  emblements,  or  in  other  words  to  the  crops  of  what  they  have  sown, 
bearing  an  annual  profit,  such  as  corn,  hemp,  and  flax,  with  liberty  to  enter 
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upon  the  land  and  carry  them  away  (Co.  Litt.  55  a),  though  not  of  such 
things  as  they  may  have  planted,  not  hearing  an  annual  profit,  such  as  young 
fruit-trees,  oaks,  ashes,  elms,  nor  of  the  produce  of  acorns  which  they  may 
have  sown  (Co.  Litt.  55  h).  Hops,  it  seems,  although  growing  out  of  the 
old  roots,  will  go  to  the  executor  or  administrator  of  the  tenant  for  life, 
hecause  it  is  said  ^'  they  grow  by  the  manuance  and  industry  of  the  owner, 
and  so  are  like  emblements"  (Yin.  Abr.  *^  Emblements,"  pi.  77 ;  Latham 
V.  Atwoody  Cro.  Car.  615,  pi.  13).  In  Oraves  v.  Weld,  6  Bam.  &  Ad. 
105,  a  tenant,  for  a  term  determinable  upon  a  life,  sowed  the  land  in 
spring,  first  with  barley  and  soon  afler  with  clover,  the  life  expired  in  the 
following  summer.  In  the  autumn  the  tenant  mowed  the  barley,  together 
with  a  little  of  the  clover  plant  which  had  sprung  up.  The  clover  so  taken 
made  the  barley  straw  more  valuable,  by  being  mixed  with  it;  but  the 
increase  of  the  value  did  not  compensate  for  the  expense  of  cultivating  the 
clover,  and  a  farmer  would  not  be  repaid  such  expense  in  the  autumn  of  the 
year  in  which  it  was  sown.  The  reversioner  came  into  possession  in  the 
winter,  and  took  two  crops  of  the  same  clover  after  more  than  a  year  had 
elapsed  from  the  sowing.  It  was  held  by  the  Court  of  Queen's  Bench,  that 
the  tenant  was  not  entitled  to  emblements  of  either  of  these  two  crops :  first, 
because  emblements  can  be  claimed  only  in  a  crop  of  a  species  which 
ordinarily  repays  the  labour  by  which  it  is  produced  within  the  year  in 
which  that  labour  is  bestowed ;  and  secondly,  because  even  if  the  plaintiff 
were  entitled  to  one  crop  of  the  vegetable  growing  at  the  time  of  the  cesser 
of  his  interest,  this  had  been  already  taken  by  him  at  the  time  of  cutting 
the  barley. 

Where,  however,  the  estate  is  determined  by  the  act  of  the  tenant  for  life, 
as  by  surrender  (Com.  Dig.  Biens,  G),  by  forfeiture  for  breach  of  a  con- 
dition or  otherwise  (Co,  Litt.  55  b),  or  by  marriage  of  a  woman  who  holds 
durante  viduitate  sud  {Oland's  Case,  5  Co.  116a;  Co.  Litt.  55  b),  the 
tenant  for  life  will  not  be  entitled  to  emblements.  So  likewise  a  parson  who 
resigns  his  living  is  not  entitled  to  emblements  from  the  glebe  (Bulwer  v. 
JBiulmeTy  2  Bam.  &  Aid.  470).  But  it  seems  if  the  land  of  the  tenant  for 
life,  whose  estate  was  determined  by  his  own  act,  had  been  in  the  occupation 
of  a  lessee,  that  the  tenant  shall  nevertheless  have  emblements,  inasmuch 
as  it  would  be  unjust  that  he  should  be  prejudiced  by  the  act  of  his  lessor 
(see  Oland  v.  Burdwick,  Cro.  Eliz.  460;  8.  C  nom.  Olandy.  Bardwick, 
Gouldsb.  189 ;  BulwerY.  Bulwer,  2  B.  &  A.  470.  Sed  vide  Oland^s  Com, 
5  Co.  116  a).  Now,  however,  by  14  &  16  Vict.  c.  25,  s.  1,  the  tenant  will 
be  entitled  to  hold  to  the  end  of  the  current  year  of  the  tenancy  in  lieu  of 
emblements,  to  which  he  will  be  no  longer  entitled. 

A  tenant  for  life  will  not  be  entitled  to  emblements  even  if  the  estate  be 
determined  by  act  of  God,^if  the  land  have  been  sown  by  another  person. 
Thus  if  a  woman  seised  in  fee  or  for  life  of  land,  sows  it,  and  after- 
wards takes  a  husband,  who  dies  before  severance,  it  seems  the  wife  shall 
have  the  crop,  and  not  the  executor  or  administrator  of  the  husband,  because 
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he  did  not  sow  die  land  (Vin.  Abr.  **  Emblements/'  pi.  17).  So  if  A.  seised  in 
fee  of  land  sows  it  with  grain,  and  afterwards  grants  it  to  B.  for  life,  with 
remainder  to  C,  and  B.  dies  before  seyeFance,  C.  shall  have  the  com,  and 
not  the  ezecntorsof  B.,  for  the  reason  that  industry  and  charge  on  the  part 
of  B.  are  wanting,  lb.  21 ;  Hobart's  Rep.  178,  per  Curiam ;  and  see  Br. 
**  Emblements/'  pi.  26. 

If  emblements  be  not  disposed  of  either  by  will  or  otherwise  they  will  go 
to  the  executors  or  administratorB  of  the  tenant  for  life. 

The  rule  by  which  emblements  are  given  to  the  representatiyes  of  the 
tenant  for  life  is,  it  is  said,  founded  on  a  consideration  of  public  benefit,  for 
the  encouragement  of  husbandry  and  the  increase  and  plenty  of  provisions. 
Co.  Litt.  55b;  1  RoU.  Abr.  726. 

Fixtures* 

The  law  upon  this  subject  depends  upon  grounds  analogous  to  that  of 
emblements,  viz.  that  it  is  for  the  public  good  that  a  person  having  a 
limited  interest  as  tenant  for  life,  who  erects  a  fixture  for  the  better  use  or 
enjoyment  of  land,  should  not  be  deprived  of  it  by  the  claim  of  the  renudn- 
dennan  or  reversioner,  on  the  ground  of  its  annexation  to  the  fi'eehold. 
Formerly  it  was  a  general  rule  of  law,  that  whatever  was  fixed  to  the 
freehold  became  part  of  it,  and  could  not  be  taken  from  it  (Co.  Litt.  53  a) ; 
this  rule,  however,  has  been  justly  relaxed ;  for  instance,  it  has  been  held,  that 
a  cider^mill  let  into  the  ground  by  a  tenant  for  life,  or  tenant  in  tail  {Anon.y 
cited  3  Atk.  15),  or  fire  engines  or  steam  engines  erected  in  a  colliery, 
(Latvton  v.  Lawtorij  3  Atk.  13;  Dudley  v.  Warde^  Amb.  113),  belong 
to  his  personal  representative.  Lord  Hardwicke  in  conunenting  on  the 
latter  case  observes, ''  The  reason  of  emblements  going  to  the  executor  of  a 
particular  tenant  holds  here, — to  encourage  agriculture ;  suppose  a  man  of 
indififerent  health,  he  would  not  erect  an  engine  at  a  vast  expense  unless 
it  should  go  to  his  family."  See  2  Smith's  L.  C.  119,  note  to  Elwes  v. 
Mame  ;  Amos  &  Fer.  on  Fix.  123 ;  and  Fisher  v.  Dixon,  12  C.  &  F.  312. 

Estovers. 

The  owners  of  the  inheritance  as  they  may  alien  or  in  any  way  dispose  of 
the  whole  thereof,  so  they  may  fell  timber,  open  mines,  pull  down  houses, 
being  merely  a  part  thereof,  and  they  would  not  be  liable,  either  in  law  or 
equity,  for  waste.  See  Liford's  Case,  11  Co.  50  a ;  Plowd.  259 ;  Jervis  v. 
Druton,  2  Vem.  251 ;  Attomey-Qeneral  v.  Duhe  of  Marlborough,  3 
Madd.  488. 

Where,  however,  a  person  has  merely  a  limited  interest  in  land,  as  tenant 
for  life,  and  therefore  cannot  alien  or  dispose  of  the  whole  thereof,  so  he 
cannot  in  general  do  anything  which  would  sever  or  destroy  any  part  of 
the  inheritance,  or  what  forms  a  parcel  thereof,  as  by  felling  timber, 
ofo^mg  mines,  palling  down  houses,  which  is  termed  waste,  and  will  be 
examined  into  somewhat  fully  hereafter. 
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To  avoid,  however,  the  inconvenience  which  would  result  if  too  severe 
restrictions  were  placed  upon  persons  having  limited  interests,  the  law  allows 
to  every  tenant  for  life,  as  incident  to  his  estate  (unless  restrained  by  special 
contract),  three  kinds  of  estovers, — ^viz.  housebote,  or  a  sufficient  quantity 
of  wood  for  the  fuel  and  repairs  of  his  house ;  ploughbote,  Sufficient  wood 
for  making  and  repairing  agricultural  implements ;  and  hay  bote,  for  repair- 
ing fences.    These  estovers,  however,  must  be  reasonable  (Co.  Litt.  41  b). 

However,  whafra  person  may  lawfully  take  for  estovers,  he  cannot  apply 
for  another  purpose.  Thus,  although  he  may  fell  timber  for  repairs,  he 
cannot  sell  it  to  pay  the  wages  of  the  persons  employed  in  making  them 
(Br.  "  Waste,"  pi.  112) ;  so  if  he  suflTer  the  timber  to  lie  until  it  is  rotten  ( lb.), 
or  fells  more  than  is  necessary,  e\usn  if  he  alleges  that  it  is  wanted  for 
future  repairs  ( Gorges  v.  Stanfield,  Cro.  Eliz.  593),  it  is  waste.  So  if  he 
sell  timber  and  employ  the  money  for  repairs,  or  even  if  he  buy  the  timber 
again  and  employ  it  in  repairs,  yet  ^^  it  is  waste  for  the  vendition  (Com.  Dig. 
"  Wast,"  (D)  5 ;  Co.  Litt,  63  b) ;  accordingly  it  was  held  in  Simmons  v. 
Norton,  7  Bing.  640,  that  in  an  action  of  waste  for  cutting  timber,  the 
defendant  could  not  give  in  evidence,  even  in  mitigation  of  damages,  tliat 
the  timber  was  cut  for  the  purpose  of  necessary  repairs,  but  turning  out 
to  be  unfit  for  that  purpose,  was  exchanged  for  other  timber  which  was 
applied  to  the  repairs.  So  a  rector  may  cut  down  timber  for  the  repairs  of 
the  parsonage  house  or  chancel,  and  is  entitled  to  botes  for  repairs  {Strachy 
V.  Francis,  2  Atk.  217) ;  but  he  cannot  sell  the  timber  to  defray  the  ex- 
pense of  ordinary  repairs.  Duke  of  Marlborough  v.  St.  John,  5  De  G.  & 
Sm.  174. 

The  parson,  however,  with  the  consent  of  the  patron  and  ordinary,  may 
dispose  of  timber  and  open  mines,  and  the  Court  of  Chancery  would  have 
no  difficulty,  on  a  proper  application,  in  directing  timber  to  be  cut,  and  the 
produce  to  be  applied  for  the  benefit  of  the  living  (lb.  179). 


Waste, 

With  the  exception  that  we  have  already  mentioned  in  favour  of  tenant 
in  tail  after  possibility  of  issue  extinct,  tenants  for  their  own  life  or  pour 
autre  vie  (unless  made  unimpeachable  of  waste),  or  tenants  for  life  by 
operation  of  law,  as  tenant  in  dower  or  tenant  by  the  curtesy,  are  bound 
not  to  commit  what  is  termed  waste.  Ap  Mice's  Case,  3  Leon.  121 ;  Co. 
Litt.  53  a. 

It  may  here  be  mentioned,  that  at  common  law  waste  was  only  punished 
in  tenants  for  life  by  operation  of  law,  viz.  tenants  in  dower  and  tenants  by 
the  curtesy,  but  not  in  tenants  for  life  by  convention,  for  the  law  that  created 
the  estate  of  the  former^  gave  also  a  remedy  against  them ;  but  as  the  latter 
came  in  by  the  lease  of  the  owner  of  the  land,  if  he  did  not  provide  against 
his  lessee  doing  waste,  it  was  considered  right  that  he  should  bear  the  con- 
sequence of  his  own  negligence  and  default      By  the  Statute  of  Marle> 
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bridge,  as  laid  down  in  the  principal  case,  the  lessee  for  life,  and  lessee  for 
yearSy  were  punishable  for  waste. 

Waste,  which  is  of  three  kinds, — 1st,  actual  or  voluntary ;  2ndl7,  permis- 
sive ;  Srdly,  equitable, — may  be  defined  as  the  destructive  or  material  altera- 
tion of  things  forming  an  essential  part  of  the  inheritance. 

Actual  or  voluntary  Waste, 

Actual  or  voluntary  waste  is  an  ofience  of  commission,  as  in  the  destruc- 
tion of  houses  by  pulling  them  down,  or  any  fixtures  thereto,  such  as 
wainscots,  doors,  windows,  furnaces  or  the  like  (Co.  Litt.  53 a);  cutting 
down  or  topping  timber  trees,  so  as  to  make  them  decay  (lb.) ;  stubbing  up 
underwood,  which  a  tenant  for  life  may  lawfully  cut  down  (lb.) ;  cutting  down 
trees  or  fences,  which  although  not  timber,  are  a  shelter  of  the  house  (lb.)  ; 
or  fruit  trees  growing  in  a  garden  or  orchard  (lb.;  Com.  Dig.  "Wast."  D  5). 
And  although  a  tenant  for  life  may  cut  down  as  underwood,  willows  in  a 
plantation  or  wood,  he  •cannot  do  so  if  they  were  planted  by  the  side  of  a 
river  to  maintain  the  banks,  as  he  would  thereby  commit  waste.  Br. 
"  Waste,"  pi.  190,  143 ;  Sir  George  Stripping' s  Casey  cited  22  Vin.  Abr. 
440,  pi.  11,  note. 

Digging  pits  for  gravel,  lime,  clay,  brick,  earth,  stone  or  the  like,  except 
for  repairs,  or  for  mines  of  metal,  coal  or  the  like,  hidden  in  the  earth, 
which  were  not  open  when  the  tenant  came  in  is  waste  (Co.  Litt.  53  b ; 
Viner  v.  ^VaughaUy  2  Beav.  466) ;  but  he  has  a  right  to  continue  the 
working  of  pits  or  mines  previously  opened,  though  not  perhaps  where 
they  are  old  and  abandoned,  or  where  mere  preparations  had  been  made  for 
opening  them.  Clavering  v.  Ciavering,  2  P.  Wms.  389 ;  Viner  v.  Vaughan, 
2  Beav.  466. 

New  pits  or  shafts  may  be  made  in  working  a  mine  already  open,  in  order 
to  pursue  the  same  vein.  Clavering  v.  Clavering,  2  P.  Wms.  388 ;  and 
Sellier  v.  Ttviford,  there  cited. 

The  conversion  of  arable  land  by  the  tenant  into  wood,  or  ^  converso  (Co. 
Litt  53  b),  or  meadow  into  arable,  is  waste ;  for,  as  Lord  Coke  observes, 
**  it  changeth  not  only  his  course  of  husbandry,  but  the  proof  of  his 
evidence"  (lb.).  And  in  an  action  of  waste  for  ploughing  an  ancient 
meadow,  the  defendant  cannot,  under  the  general  issue,  nut  wast,  give 
evidence  that  the  ploughing  was  resorted  to  according  to  the  custom  of  the 
country,  for  the  purpose  of  ameliorating  the  meadow  (Simmons  v.  Norton, 
7  Bing.  640).  As  between  tenant  for  life  and  remainderman,  it  is  not 
waste  to  plough  up  pasture  land  held  under  lease,  if  it  were  not  pasture  at 
the  date  of  the  lease.    Morris  v.  Morris,  1  Hog.  238. 

A  paraon  or  vicar,  however,  is  not  to  be  considered  as  merely  a  tenant 
for  life  under  a  will  or  settlement;  therefore  the  Court  will  not,  on  a  bill 
filed  by  the  patron,  restrain  him  from  ploughii^  up  a  meadow  infested 
with  moss  and  weeds,  for  the  purpose  of  laying  it  down  in  grass  when 
properly  cleaned.    The  Duke  of  St,  Albans  v.  Skipwith,  8  Beav.  354    See 
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Soskins  V,  Featkerstone,  2  Bro«  C.  C.  552,  where  tbe  bill  was  filed  against 
the  widow  of  an  incumbent.  See  also  Huntley  v.  Rttssell,  13  Q.  B.  672; 
Duke  of  Marlborough  v.  8t  JohUf  6  De  Gex  &  Sm.  174. 

Ploughing  up  a  rabbit  warren  by  charter  or  prescription  is  waste  (Harg. 
Co.  Litt.  63  a,  note  (8) ;  Angerstein  v.  Hunty  6  Ves.  488).  Secus  if  it  be  only 
lands  stored  with  rabbits  and  not  a  l^al  warren.  22  Vin.  Abr.  tit. "  Waste," 
438,  pi.  13;  Lurting  v.  Conn,  1  Ir.  Ch.  Rep.  273. 

Permissive  Waste. 

Permissive  waste  is  described  by  Lord  Coke  as  an  act  of  omission ;  as  not 
doing  repairs,  whereby  houses  are  suffered  to  fall  into  decay  (2  Inst.  145); 
but  it  is  not  waste  at  common  law,  either  voluntary  or  permissive,  to  leave 
land  uncultivated  (Hutton  v.  Warren,  1  Mees.  &  W.  472,  per  Parke,  B.) ; 
and  it  has  been  said  that  permissive  waste  is  equally  within  the  Statute  of 
Gloucester  (6  Edw.  1,  c.  5),  as  voluntary  waste  is.     Co.  Litt.  63  a. 

It  seems,  however,  to  be  doubtful  at  the  present  day,  whether  an  action  will 
lie  for  permissive  waste  {Powys  v.  Blagrave,  4  De  Gex,  Mac.  &  Gord, 
448) ;  the  decisions,  at  any  rate,  seem  to  show  that  it  cannot  be  maintained 
against  tenant  from  year  to  year  (Gibson  v.  Wells,  1  N.  R.  290),  or  for 
years  (Heme  v.  Benbow,  4  Taunt.  764),  even  if  he  has  covenanted  to  repair, 
and  leave  the  premises  in  as  good  a  condition  as  they  were  at  a  certain 
period.  Jones  v.  Hill,  7  Taunt.  392 ;  1  B.  Moore,  100.  See  also  1  Wms. 
Saund.  323d;  2  Wms.  Saund.  262  b. 

A  Court  of  Equity  will  not  interfere  in  cases  of  permissive  waste  by  tenant 
for  life  having  the  legal  estate,  nor  where  it  is  vested  in  trustees  indirectly 
through  the  medium  of  a  trust  created  in  the  property.  Powys  v.  Bla-^ 
grave,  1  Kay,  496 ;  4  De  Gex,  Mac.  &  Gord  4^.  "  It  was  argued,"  said 
Lord  Cran worth,  C,  in  giving  judgment  in  that  case,  "  independently  of 
the  trust  that  it  is  the  duty  of  a  tenant  for  life  to  repair,  '  equitas  sequitur 
legem,'  but  even  legal  liability  now  is  very  doubtful  (Gibson  v.  Wells, 
1  N.  R.  291 ;  Heme  v.  Benbow,  4  Taunt.  764).  Whatever  be  the  legal 
liability,  this  court  has  always  declined  to  interfere  against  mere  permissive 
waste  (Lord  Castlemaine  v.  Lord  Craven,  22  Vin.  Abr.  623,  tit.  "  Waste," 
pi.  11.  There  the  Master  of  the  Rolls  said,  '^  the  Court  never  interposes 
in  case  of  permissive  waste,  either  to  prohibit  or  to  give  satisfaction,  as  it 
does  in  case  of  wilful  waste."  On  this  ground  relief  was  refused  in  Wood 
V.  Gaynon  (Amb.  396).  In  that  case  a  tenant  for  life  had  been  guilty  of 
permissive  waste,  and  the  plaintiff  and  one  of  the  defendants,  B.  Lyme, 
were  reversioners ;  Lyme  refused  to  join  with  the  plaintiff  in  an  action  at 
law.  The  Master  of  the  Rolls  refused  to  assist  the  plaintiff,  saying,  that  as 
there  was  no  precedent,  he  would  not  make  one ;  adopting  the  argument 
that  it  would  tend  to  harass  tenants  for  life  and  jointresses,  and  that  suits  of 
this  kind  would  be  attended  with  great  expense  in  depositions  about  the 
repairs.  With  respect  to  the  case  of  CaldwaU  v.  Baylis  (2  Mer.  408),  it 
does  not  sustain  the  doctrine  for  which  it  was  cited.    The  case  of  Re 
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Skingky  (3  Mac.  &  G.  221),  was  founded  on  the  express  obligation  of  the 
lunatic  to  keep  in  repair. 

To  whom  Things  severed  from  the  Inheritance  by  Waste^  ^c.  belong. 

By  whatever  means— by  act  of  God,  as  by  a  tempest,  or  by  act  of  man, 
as  by  a-  trespasser,  or  by  waste  of  the  tenant,  things  are  severed  from  the 
inheritance,  whether  they  be  the  materials  of  a  honse,  timber,  or  the  produce 
of  mines,  they  will  become  at  once  the  property  of  the  owner  of  the  first  estate 
of  inheritance  whether  in  fee  or  tail  in  esse  (  Uvedall  v.  Uvedall,  2  Roll.  Abr. 
119;  Whitfield  v.  Bewit,  2  P.  Wms.  240;  Bewich  v.  Whitfield,  3  P. 
Wms.  207),  even  although  there  may  be  an  intervening  estate  of  freehold  in 
a  tenant  for  Kfe  without  impeachment  of  waste.  Pigot  v.  Bulloch,  1  Ves. 
jun.  484. 

Although  a  tenant  for  life  be  impeachable  for  waste,  if  the  timber  is  in 
such  a  state,  that  it  is  in  danger  of  running  to  decay,  the  Court  of  Chancery, 
in  order  to  prevent  actual  waste  or  destruction  from  taking  place,  will,  after 
proper  inquiries,  order  the  timber  to  be  cut,  and  invest  the  money  for  the  per- 
sons entitled  to  the  inheritance,  and  will  allow  the  tenant  for  life  the  interest 
so  long  as  he  lives.  Tooher  v.  Annesley,  6  Sim.  235 ;  Waldo  v.  Waldo, 
7  Sim.  261 ;  ToUemache  v.  Tollemache,  1  Hare,  466 ;  Consett  v.  Bell, 
1  Y.  &  C.  C.  C.  569. 

Tenant  for  Life  without  Impeachment  of  Waste. 

Where,  in  an  instrument  making  a  person  tenant  for  life,  a  clause  is  in- 
serted that  he  is  to  be  '^  without  impeachment  of  waste,"  he  may,  as  laid 
down  in  the  principal  case,  fell  timber,  open  new  mines  or  pits  (Co.  Litt. 
220  a,  and  the  note  1*),  and  will  have  full  property  in  the  produce,  as 
will  also  be  the  case  where  timber  trees  or  timber  parcel  of  a  house 
are  blown  down ;  his  interest,  however,  does  not  arise  until  the  severance 
takes  place  {Anon.,  Mos.  237 ;  Pyne  v.  Dor,  1  T.  R.  55 ;  Wolf  v. 
Sill;  Bridges  v.  Stephens,  2  SwansL  149,  n.  150;  Williams  v.  Wil- 
liamSj  15  Yes.  425) ;  if,  however,  the  severance  of  timber  take  place  during 
the  existence  of  a  prior  limited  interest,  the  tenant  for  life  without  impeach- 
ment for  waste  could  not  maintain  trover,  inasmuch  as  it  would  vest  im- 
mediately in  the  owner  of  the  inheritance.    1  Yes.  jun.  484. 

If  the  clause  were  ''  without  impeachment  of  any  action  of  waste,"  no 
action  could  be  brought  ag^nst  the  tenant,  but  it  seems  he  would  not  have 
the  property  in  the  thing  severed  by  waste  (Co.  Litt.  220  a).  This  clause 
may  be  restricted  by  exceptions,  as,  *'  except  in  houses,"  ''  voluntary  waste 
in  houses  only  excepted"  (1  Yes.  265),  and,  as  in  Oarth  v.  Cotton  (Dick. 
183 ;  1  L.  Cas.  £q.  p.  451),  ^*  voluntary  waste  excepted,"  which  would  in 
fiict  only  excuse  permissive  waste. 

Tlie  words  '^  without  impeachment  of  waste,  farther  than  wilful  waste," 
were  held  sufficient  to  g^ve  the  tenant  for  life  the  interest  of  money  arising 
from  the  sale  of  decaying  timber,  fallen  by  the  order  of  the  Court  of  Chan- 
cery.   Wickham  v.  Wickham,  19  Yes.  419. 
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So  the  exemption  from  liability  to  waste,  annexed  to  a  life  estate,  may 
be  made  subordinate  to  a  discretionary  power  in  trustees  to  fell  timber, 
and  the  Court  of  Chancery  will  by  injunction  restrain  the  tenant  for  life 
from  cutting  timber  so  as  to  interfere  with  the  discretionary  power  of  the 
trustees,  provided  there  was  no  mala  fides,  nor  any  wanton  or  unreasonable 
exercise  of  their  discretion.  Kekewich  y.  Marker,  3  Mac.  &  Gord.  311 ; 
and  see  Brigg$  v.  Earl  of  Oxford,  6  De  Gex  &  Sm.  156. 

Mode  of  Procedure  in  Cases  of  Waste, 

Formerly,  one  mode  of  proceeding  in  case  waste  was  committed,  was  by 
an  action  at  common  law  upon  a  writ  of  waste  (see  Jefferson  y.  Bishop  of 
Durham,  1  Bos.  &  Pul.  120) ;  but  it  was  in  many  respects  both  incon- 
venient and  inefiective,  and  has  been  some  time  since  abolished  (3  &  4 
Will.  4,  c.  27,  s.  36).  Another  mode  of  procedure  at  law  is  by  an  action 
on  the  case.    2  Wms.  Saund.  252,  n.  7. 

Many  inconveniences,  however,  being  found  to  attend  the  procedure  at  law, 
resort  is  now  usually  had  to  Courts  of  Equity  *,  inasmuch  as  they  not  only 
interfere  to  prevent  the  threatened  commission  of  waste,  or  forbid  a  con- 
tinuance of  it,  but  have  also  full  power  to  take  accounts  and  give  compen- 
sation for  past  waste.     See  Drew.  Injunct.  134. 

Waste  restrained  only  in  Equity  termed  Equitable  Waste, 

Courts  of  Equity  not  only  interfere  to  prevent  waste  at  law,  but  also 
waste  for  which  there  was  no  remedy  at  law,  and  which  has  hence  been 
termed  equitable  waste. 

The  first  class  of  cases  is  where,  in  consequence  of  the  intervention  of  a 
mesne  remainder  for  life,  the  person  having  the  inheritance  in  remainder 
or  reversion  could  not  proceed  at  law  against  the  prior  tenant  for  life ;  the 
person  having  the  inheritance,  only  having  power  at  law  to  proceed  against 
the  immediate  tenant  for  life,  Courts  of  Equity  granted  an  injunction  to  re- 
strain waste.  See  Moore,  554 ;  Tracy  v.  Tracy,  1  Vem.  23 ;  Farrant  v. 
Lovel,  723 ;  and  see  note  to  Oarth  v.  Cotton,  1  L.  C.  Eq.  497. 

Again,  although  as  we  have  seen  where  there  has  been  a  severance  of 
timber,  the  person  having  a  vested  remainder  in  the  inheritance  will  be  en- 
titled to  it,  nevertheless  where  a  tenant  for  life  and  remainderman  in  fee, 
by  collusion  commit  waste,  as  by  felling  timber,  before  a  prior  contingent 
remainderman  in  fee  comes  into  existence,  a  Court  of  Equity  will,  if  there 
be  any  estate  of  freehold  interposed,  whether  vested  in  trustees  or  any  other 
persons,  interpose  by  injunction.  Oarth  v.  Cotton,  Dick.  183 ;  3  Atk.  751 ; 
1  Ves.  546;  1  L.  Cas.  Eq.  451. 

The  most  remarkable  interposition  of  Courts  of  Equity  is  in  restraining  a 
tenant  for  life,  although  *^  without  impeachment  of  waste,"  from  committing 
malicious,  extravagant  and  humoursome  waste ;  such  as  pulling  down  or 
dismantling  a  mansion-house  {Vane  v.  Lord  Barnard,  2  Vem.  738;  Pr. 
Ch.  454;  Gilb.  Eq.  Rep.  127),  or  even  farmhouses,  unless  it  were  intended 
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to  make  two  into  one  (Aston  ▼.  AstoUy  1  Ves.  265),  grubbing  up  a  wood 
00  as  to  destroy  it  absolutely  (Ib.)^  felling  timber  planted  or  lefl  standing 
for  shelter  or  ornament  of  a  mansion-house  or  grounds  (^Rolt  y.  Lord  So' 
merville,  2  Eq.  Ca.  Abr.  759 ;  Packington's  Case,  3  Atk.  215 ;  Strath- 
more  v.  Bojves,  2  Bro.  C.  C.  166 ;  Chamberlyne  v.  Dummery  1  Bro.  C. 
C.  166 ;  3  Bro.  C.  C.  549 ;  Campbell  v.  Allgood,  17  Beav.  623),  even  if 
planted  by  the  tenant  for  life  himself.     Coffin  v.  Coffin,  Jac.  71. 

And  a  tenant  for  life  afler  possibility  of  issue  extinct,  although  as  we 
have  seen  from  the  nature  of  his  estate  unimpeachable  of  waste,  will  be  re- 
strained from  committing  wilful  and  malicious  waste.  Attorney- General 
V.  Duke  of  Marlborough,  3  Madd.  538;  Abrahal  v.  Bubb,  2  Show.  69; 
2  Freem.  52 ;  2  Eq.  Ca.  Abr.  757 ;  2  Swanst.  172 ;  Anon,,  2  Freem.  278 ; 
Cooke  V.  WhaUey,  1  Eq.  Ca.  Abr.  400. 

It  appears  that  the  doctrine  relative  to  the  produce  of  legal  waste,  viz. 
that  it  at  once  vests  in  the  first  owner  of  the  inheritance  in  esse,  is  not  appli- 
cable to  equitable  waste ;  where,  therefore,  the  assignee  of  a  tenant  for  life, 
without  impeachment  of  waste,  committed  equitable  waste,  the  estate  being 
limited  to  the  issue  of  the  tenant  for  life,  with  remainders  over  in  tail,  it  was 
held  by  Sir  John  Romilly,  M.  R.  (the  tenant  for  life  having  no  issue),  that 
the  right  to  the  produce  could  not  be  determined  until  the  death  of  the  tenant 
for  life,  as  be  might  have  issue,  who  possibly  would  be  entitled  to  an  in- 
terest in  such  produce.    Lvshington  v.  Boldero,  13  Beav.  418. 

See  the  cases  upon  the  subject  of  equitable  waste  collected  in  the  note  to 
Oartk  ▼.  Cotton,  L.  Cas.  Eq.  494. 

As  to  the  law  of  merger  as  affecting  estates  for  life,  see  Forbes  v.  Moffat, 
and  note  poet ;  and  Mr.  Bisset's  able  work  on  Estates  for  Life,  p.  182. 
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SIR  MILES  CORBET'S  CASE  (a). 

Hil.  9H  Eliz.,  in  the  Exchequer. 
[Reported  7  Co.  5  a.] 

Resolved  1 .  Where  one  has  purchased  divers  parcels  of  lands  in  D.j 
together,  in  which  the  inhabitants  have  used  to  have  shach^  and  long 
since  has  inclosed  itt  and  notwithstanding  always  after  harvest  the 
inhabitants  have  had  shach  there,  by  passing  into  it  by  bars  or  gates 
with  their  cattle,  then  it  shall  be  taken  as  common  appendant  or 
appurtenant,  and  the  owner  cannot  exclude  them  of  common ;  but  if 
in  the  town  of  S.  the  custom  and  usage  hath  been,  that  every  owner 
in  the  same  town  hath  inclosed  his  own  lands  from  time  to  time,  and 
so  hath  held  it  in  severalty,  any  owner  may  inclose,  and  hold  in 
severalty,  and  exclude  himself  to  have  shach  with  the  others. 

2.  If  the  commons  of  the  town  of  A.  and  of  the  town  of  B.  are 
adjoining,  and  one  ought  to  have  common  unth  the  other,  by  reason 
of  vicinage,  and  in  A.  there  are  fifty  acres,  and  in  B.  one  hundred 
acres  of  common,  the  inhabitants  of  A,  cannot  put  more  cattle  into 
their  common  of  fifty  acres  than  it  vAll  feed  ;  nee  i  converso. 

BETWEEN  Sir  Edward  Clere  and  Miles  Corbet  (then  Esq.  and  now  a 
Knight),  it  was  resolved  in  a  case  concerning  the  parsonage  of  Marham, 
in  the  county  of  Norfolk,  that  where  in  the  county  of  Norfolk  there  is 
a  special  manor  of  common,  called  Shack,  which  is  to  be  taken  in 
arable  land,  after  harvest,  until  the  land  be  sowed  again,  &c.  And  it 
began  in  ancient  time  in  this  manner :  the  fields  of  arable  land  in  this 
country  consist  of  the  lands  of  many  and  divers  several  persons  lying 
intermixed  in  many  and  several  small  parcels,  so  that  it  is  not  possible 
that  any  of  them,  without  trespass  to  the  others,  can  feed  their  cattle 
in  their  own  land,  and  therefore  every  one  doth  put  in  their  cattle  to 
feed  promiscu^  in  the  open  field.  These  words  "to  go  to  shack,"  are 
as  much  as  to  say,  to  go  at  liberty,  or  to  go  at  large ;  in  which  the 

(o)  Clere  v.  Corbet, 
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policy  of  old  times  is  to  be  observed,  that  the  severance  of  fields  in 
such  small  parcels  to  so  many  several  persons  was  to  avoid  inclosure, 
and  to  maintain  tillage.  But  it  is  to  be  observed,  that  the  said  common 
called  Shack,  which  in  the  beginning  was  but  in  the  nature  of  a  feed- 
ing, because  of  vicinage  for  avoiding  of  suit,  within  some  places  of 
that  country,  is  by  custom  altered  into  the  nature  of  a  common  append- 
ant or  appurtenant,  and  in  some  places  it  retains  its  original  nature ; 
and  the  rule  to  know  it,  is  the  custom  and  usage  of  every  several  town 
or  place,  for  (a)  consuetudo  loci  est  observanda.  And,  therefore,  if  in 
the  town  of  D.  (exempli  gratis)  one  who  hath  purchased  divers  parcels 
together,  in  which  the  inhabitants  have  used  to  have  shack,  and  long 
time  since  has  inclosed  it ;  and  notwithstanding  always  after  harvest  the 
inhabitants  have  had  shack  there  by  passing  into  it  by  bars  or  gates 
with  th^ir  cattle,  there  it  shall  be  taken  as  common  appendant  or 
appurtenant,  and  the  owner  cannot  exclude  them  of  common  there, 
notwithstanding  he  will  not  common  with  them,  but  hold  his  own 
lands  so  inclosed  in  severalty ;  and  .that  is  proved  by  the  usage,  for 
notwithstanding  the  ancient  inclosure,  the  inhabitants  have  always  had 
common  there.  But  if  in  the  town  of  S.  the  custom  and  usage  hath 
been,  that  every  owner  in  the  same  town  hath  inclosed  his  own  lands 
from  time  to  time,  and  so  hath  held  it  in  severalty,  there  this  usage 
proves,  that  it  was  but  in  the  nature  of  Shack  originally,  for  the  cause 
of  vicinage,  and  so  it  continues:  and,  therefore,  there  he  may  inclose  and 
hold  in  severalty,  and  exclude  himself  to  have  shack  with  the  others. 
And  although  in  the  said  case  of  the  town  of  D.  the  usage  hath  been, 
that  notwithstanding  the  inclosure  by  divers  inhabitants  of  late  times, 
the  other  inhabitants  have  had  shack  there ;  yet  if  a  man  hath  an 
ancient  close  of  ancient  time  taken  out  of  the  field,  and  he  and  all  those 
whose  estate  he  hath  have  held  it  always  in  severalty,  he  may  well 
keep  it  inclosed :  for  as  to  such  parcel  so  anciently  inclosed,  the  shack 
there  doth  retain  its  ancient  and  original  nature ;  and  he  who  claims 
shack  there  cannot  prescribe  to  have  common  in  it. 

Nota,  a  good  resolution,  which  stands  with  reason,  and  no  incon- 
venience, innovation,  or  cause  of  suits  or  trouble  .can  thereupon  arise, 
but  quiet  and  repose  will  be  thereby  in  many  cases  established,  which 
I  thought  fit  to  be  reported,  because  it  is  a  general  case  in  the  said 
country,  and  at  first  the  Court  was  altogether  ignorant  of  the  nature  of 
this  common  called  shack. 

(a)  4  Co.  28b;  6  Co.  67a;  10  Co.  140a. 
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It  was  also  resolved  at  the  same  time,  that  if  the  commons  of  the 
town  of  A.  and  of  the  town  of  B.  are  adjoining,  and  that  one  ought  to 
have  common  with  the  other  by  reason  of  vicinage ;  and  in  the  town 
of  A.  there  are  fifty  acres  of  common,  and  in  the  town  of  B.  there  are 
a  hmidred  acres  of  common ;  in  that  case  the  inhabitants  of  the  town 
of  A.  cannot  put  more  cattle  into  their  common  of  fifty  acres  than  it 
will  feed,  without  any  respect  to  the  common  within  the  town  of  B., 
nee  h  converso  (b) ;  for  the  original  cause  of  this  common  for  cause  of 
vicinage  was  not  for  profit,  but  for  preventing  suits  in  a  champaign 
country :  for  the  reciprocal  escapes  of  the  one  town  into  the  other ; 
and,  therefore,  if  the  common  of  the  town  of  A.  will  feed  fifty  beasts, 
and  of  the  town  of  B.  a  hundred  beasts,  it  is  no  prejudice  to  the  one 
or  the  other,  if  the  cattle  of  the  one  town  escape  and  feed  in  the  com- 
mon of  the  other  town  reciprocally ;  for  if  all  the  cattle  feed  promiscui 
together  through  the  whole,  it  will  be  no  prejudice  to  one  or  the  other. 

[Note,  the  like  intercommoning  is  in  Lincolnshire,  Yorkshire  and 
other  counties,  and  in  Mich.  Term,  18  Car.  2,  B.  R.  Twisden,  Justice, 
said,  that  this  common  called  shack  was  but  common  pur  cause  de 
vicinage.] 

(b)  4  Co.  88  b;  Co.  Litt  122  a. 
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Mick.  26  ^S7  Eliz.,  in  the  King's  Bench. 

[Reported  4  Co.  36  a.] 

71  8.^  seised  of  a  hausCy  land^  meadow  and  pasture^  to  which  he  and 
all  those  whose  estate  he  had,  agree  to  have  common  of  pasture  far 
oxen,  cows  and  heifers,  levant  and  couchant,  upon  the  house,  land, 
meadow  and  pasture,  as  well  in  thirty  acres  in  the  same  town,  of 
which  A.  was  seised  in  fee,  as  in  forty  acres  of  land  whereof  B. 
was  seised  in  fee,  to  the  said  house,  land,  meadow  and  pasture  apper^' 
taining.  Afterwards  B-  purchased  the  said  house,  land,  meadow 
and  pasture,  to  which  all,  ^c,  to  him  and  his  heirs,  and  demised  the 
same  to  plaintiff,  who  put  his  cattle  into  the  said  thirty  acres  to 
common,  and  they  were  driven  out  by  defendant,  farmer  of  A.,  with 
a  little  dog: — Held,  1st.  That  prescription  does  not  make  a  thing 
appendant  to  another,  unless  it  agree  in  nature  and  quality  with  it, 
as  a  thing  corporeal  cannot  be  appendant  to  another  corporeal  thing, 
nor  vice  versa  ;  but  a  thing  incorporeal  may  be  appendant  to  a  thing 
corporeal,  or  i  converso ;  though  a  thing  incorporeal  cannot  be  ap- 
pendant to  a  thing  corporeal  which  does  not  agree  with  it  in  nature, 
as  a  common  of  turbary  cannot  be  appendant  to  land,  but  to  a  house 
it  may.  That  common  appendant  is  of  common  right,  and  need  not 
be  prescribed  for;  but  it  only  belongs  to  ancient  arable  land,  and  for 
horses  and  oxen  to  plough,  and  cows  and  sheep  to  manure  the  land; 
it  cannot  be  appendant  to  meadow  or  pasture,  and  therefore  the  pre* 
scription  being  for  common  appendant  time  out  of  mind  to  a  house, 
meadow  and  pasture,  as  well  as  arable  land,  the  common  was  appur- 
tenant and  not  appendant.  2ndly.  Common  appendant,  being  of 
common  right,  is  apportionable  by  the  commoners  purchasing  part  of 
the  land  to  which,  ^c,  as  rent  is,  on  the  lord's  purchasing  part  of  the 
tenancy,  so  by  his  alienation  of  part  of  the  land  to  which  the  common 
is  appendant.  But  common  appurtenant,  being  against  common 
right,  by  the  said  purchase  all  the  common  was  extinguished.    Zrdly. 

(a)  Phesant  y.  Salmon,  13  Co.  66 ;  2  Brownl.  47 ;  and*8ee  1  Wma.  Saund.  23  b,  n. 
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Unity  of  possession  of  the  whole  land  is  an  extinguishment  of  common 
appendant.  Athly.  Common  by  vicinage  is  not  common  appendant ; 
but  inasmuch  as  it  ought  to  be  by  prescription,  time  out  of  mind,  it  is 
in  this  respect,  resembled  to  common  appendant.  And  one  may  inclose 
against  the  other,  for  one  cannot  put  his  cattle  into  the  lands  of  the 
other  but  they  must  escape  thither,  in  whi<:h  case  the  trespass  is 
excused  by  reason  of  the  ancient  usage,  othly.  That  when  the 
plaintiffs  cattle  trespass  on  the  defendant's  land  he  might  chase  them 
out  with  a  little  dog,  without  being  compelled  to  distrain  them. 
Common  appendant  remains  though  a  house  be  afterwards  built  on 
the  land,  or  the  arable  land  be  converted  to  pasture;  but  in  pleadr- 
ing  it  ought  to  be  prescribed  for  as  appendant  to  land.  So  it  may 
be  appendant  to  a  manor,  carve  of  land,  ^c,  though  it  comprehend  a 
house,  meadow,  ^c. 

When  common  appendant  is  apportionable  by  purchase  of  part  of  the 
land,  the  commoner  ought  to  prescribe  for  the  whole,  till  such  a  day 
when  he  purchased;  when  by  sale  the  alienee  may  prescribe  for  com-^ 
man  appendant  to  his  parcel. 

Common  being  apportioned  by  purchase  of  part,  if  an  assise  be  brought 
the  ter^enant  of  the  land  charged  with  the  residue  of  the  common 
shall  be  only  charged. 

Common  appurtenant  and  in  gross  may  commence  either  by  grant  at 
this  day  or  by  prescription. 

In  case  of  common  by  vicinage  between  adjoining  manors,  the  lord  of 
one  manor  may  inclose  against  the  others,  and  thereby  take  away  such 
common. 

IN  trespass  between  Phesant  plaintiff,  and  Salmon  defendant,  the 
case  was  such.  Thomas  Tyrringham  was  seised  of  a  house,  forty- 
four  acres  of  land,  seven  acres  of  meadow,  and  two  acres  of  pasture, 
in  Titmersh  in  the  county  of  Northampton;  to  which  house,  land, 
meadow  and  pasture,  he,  and  all  those  whose  estate  he  had,  had 
used  to  have  common  of  pasture  for  oxen,  cows  and  heifers,  levant 
and  couchant,  upon  the  house,  land,  meadow  and  pasture,  as  well  as 
in  thirty  acres  of  land  in  the  same  town  (whereof  one  John  Pickering 
was  then  seised  in  fee),  as  in  forty  acres  of  land  and  pasture  in 
Titmersh  aforesaid  (whereof  one  Boniface  Pickering  was  then  seised 
in  fee),  as  to  the  said  house,  land,  meadow  and  pasture  appertaining. 
And  afterwards  the  said  Boni&ce  Pickering,  being  seised  as  aforesaid 
of  the  said  forty  acres,  purchased  to  him  and  his  heirs  the  said  house, 
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forty-four  acres  of  land,  seven  acres  of  meadow,  and  two  acres  of 
pasture,  to  which,  &c.  And  being  so  seised  as  well  of  the  said  forty 
acres  in  which,  as  of  the  said  tenements  to  which,  &c.,  demised  the 
house,  land,  meadow  and  pasture  to  which,  &c.,  to  Phesant,  who  put 
in  two  cows  into  the  said  thirty  acres  to  use  the  said  common ;  and  the 
said  Salmon,  who  was  fiurmer  of  the  said  John  Pickering,  with  a  little 
dog  levit^r  et  mollit^r  drove  out  the  said  cows,  and  the  said  Phesant 
brought  his  action  of  trespass  for  chasing  his  cattle. 

In  this  case  divers  points  were  resolved  by  Wray,  C.  J.,  Sir  Thomas 
Gawdy  et  totam  Curiam. 

First,  that  prescription  does  not  make  a  thing  appendant,  unless  the 
thing  which  shall  be  appendant  agrees  in  quality  and  nature  to  the 
thing  to  which  it  shall  be  appendant;  a3  a  thing  corporate  cannot  be 
appendant  to  a  thing  corporate,  nor  a  thing  incorporate  to  a  thing  in- 
corporate; as  it  is  held  in  Hill  and  Grangers  CasSy  Plow.  Com. 
168  a,  b.  But  a  thing  incorporate,  as  an  advowson,  may  be  to  a  thing 
corporate  as  to  a  manor,  or  a  thing  corporate,  as  land,  to  a  thing  incor- 
porate as  an  office,  as  it  is  there  also  held ;  but  every  thing  incorporate 
cannot  be  appendant  to  a  thing  corporate,  as  common  of  turbary 
cannot  be  appendant  to  land  but  to  a  house,  as  it  is  held  in  5  Ass.  9 ; 
for  the  thing  which  is  appendant  ought  to  agree  with  the  nature  and 
quality  of  the  thing  to  which  it  is  appendant,  and  turfs  are  to  be 
spent  in  a  house.  So,  10  E.  3,  5,  a  leet  cannot  be  appendant  t6  a 
church  or  chapel,  for  they  are  of  several  natures. 

The  beginning  of  common  appendant  by  the  ancient  law  was  in  such 
manner.  When  a  lord  enfeofied  another  of  arable  land,  to  hold  of  him  in 
socage,  i.  e.  per  servicium  soob,  as  every  such  tenure  at  the  beginning 
(as  Littleton  saith)  (&),  was,  that  the  feofiee  ad  manutetiendum  servicium 
$oc€By  should  have  common  in  the  lord's  wastes  for  his  necessary  cattle 
which  ploughed  and  manured  his  land,  and  that  for  two^reasons : — 1st, 
Because  it  was,  iff  it  was  then  held,  taciii  implied  in  the  feoffinent ;  for 
the  feoffee  could  not  plough  and  manure  his  land  without  cattle,  and 
they  could  not  be  kept  without  pasture,  et  per  cansequens  the  feoffee 
should  have  (as  a  thing  necessary  and  incident),  common  in  the  lord's 
wastes  and  land,  and  that  appears  by  the  ancient  books,  in  temp.  E.  1, 
Common,  £4,  and  17  E.  S,  Common,  23,  and  20  E.  3,  Admeasurement, 
8,  and  18  E.  3 ;  and  by  the  rehearsal  of  the  Statute  of  Merton,  cap.  4. 
The  Snd  reason  was  for  the  maintenance  and  advancement  of  tillage, 
which  is  much  respected  and  favoured  in  law,  so  that  such  common 

{b)  Litt  sect.  119;  Co.  Litt  S9b. 
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appendant  is  of  common  right,  and  commences  by  operation  of  law, 
and  in  favour  of  tillage,  and  therefore  it  is  not  necessary  to  prescribe 
therein,  as  it  is  held  in  4  H.  6,  and  22  H.  6,  as  it  would  be  if  it  was 
against  common  right ;  but  it  is  only  appendant  to  ancient  land,  arable, 
hide  and  gain,  and  only  for  cattle,  sc.  horses  and  oxen  to  plough  his 
land,  and  cows  and  sheep  to  manure  his  land,  and  all  for  the  bettering 
and  advancement  of  tillage,  and  with  this  resolution  agree  37  H.  6,  34 
a,  h,per  tot  Cur,,  and  26  H.  8, 4  a,  as  to  this  latter  point,  and  therefore 
it  is  against  the  nature  of  a  common  appendant,  to  be  appendant  to 
meadow  or  pasture  ;  and,  because  in  the  case  at  bar,  the  prescription 
was  to  have  common  appendant  from  time  whereof,  &c.,  to  a  house, 
meadow  and  pasture,  as  well  as  to  arable  land,  by  which  it  appears  to 
the  Court  that  there  had  been  a  house,  meadow  and  pasture,  from  time 
whereof,  &c.,  it  was  therefore  resolved,  that  this  common  was  apptar- 
tenant  and  not  appendant  But  if  a  man  has  had  common  for  cattle  which 
serve  for  his  plough  appendant  to  his  land,  and  perhaps  of  late  time  a 
house  is  built  upon  part,  and  some  part  is  employed  to  pasture  and  some 
for  meadow ;  and  that  for  maintenance  of  tillage,  which  was  the  original 
cause  of  the  common ;  in  this  case  the  common  remains  appendant,  and 
shall  be  intended,  in  respect  of  the  continual  usage  of  the  common,  for 
cattle  levant  and  couchant  upon  such  land ;  at  the  beginning  all  was 
arable,  but  in  pleading  he  ought  to  prescribe  to  have  it  appendant  to 
land,  and,  although  terra  dicitur  a  terendo,  quia  vamere  teritur,  yet 
terra  includes  all,  and  although  now  it  is  pasture  or  meadow,  yet  it  is 
arable,  i.  e.  may  be  ploughed,  although  it  is  not  now  in  tillage  and 
ploughed :  but  if  he  prescribes  to  have  it  appendant  to  a  house,  or 
meadow,  or  pasture,  then  it  appears  of  his  own  showing  (as  hath  been 
said),  that  it  had  been  at  all  times  a  house,  meadow  and  pasture,  and 
then  he  cannot  have  common  as  appendant  to  it,  but  such  is  common 
appurtenant  ^  man  may  prescribe  to  have  common  appendant  to  his 
manor,  for  all  the  demesnes  shall  be  intended  arable'or,  at  least,  shall 
be  in  construction  of  law  reddendo  singula  singulis  appendant  to  such 
demesnes  as  are  ancient  arable  land,  and  not  to  any  land  newly  ploughed 
and  improved  to  be  arable  out  of  his  wastes  and  moors  parcel  of  the 
manor,  and  therewith  agrees  5  Ass.  2.  Also,  when  a  man  claims 
common  appendant  to  his  manor,  no  incongruity  as  in  the  case  at  bar, 
appears  of  his  own  showing.  So,  common  may  be  claimed  to  be  append- 
ant to  a  carve  of  land,  and  yet  a  carve  of  land  may  contain  pasture, 
meadow  and  wood,  as  it  is  held  in  6  E.  3, 42;  but  no  incongruity  appears 


Tyrringham's  Case.  77 

there,  and  it  shall  be  applied  to  that  which  agrees  with  the  nature  and 
quality  of  the  common  appendant. 

£.  It  was  resolved,  that  commoa  appendant  may  be  apportioned  for 
two  reasons : — 1.  Because  it  is  of  common  right,  and,  therefore,  if  the 
commoner  purchases  parcel  of  the  land  in  which,  &c.,  yet  the  common 
shaU  be  apportioned ;  as  if  the  lord  purchases  parcel  of  the  tenancy, 
the  rent  shall  be  apportioned.  So  if  A.  has  common  appendant  to 
twenty  acres  of  land,  and  enfeoffs  6.  of  part  of  the  said  twenty  acres, 
to  which,  &c.,  this  common  shall  be  apportioned,  and  6.  shall  have 
common  pro  rati;  and  where  it  was  objected — 1.  That  the  prescrip- 
tion fails  in  both  the  cases ;  for,  in  the  first  case,  he  never  had  common 
in  part  of  the  land  only,  but  entirely  in  all,  and  it  would  be  now  a  pre- 
judice to  the  terre-tenant,  if  he  should  have  common  in  the  thirty 
acres  only,  for  all  the  cattle  levant  and  couchant  upon  all  the  tenements 
to  which,  &c. ;  and,  in  the  latter  case,  no  common  was  ever  appendant 
to  part  of  the  land,  but  entirely  to  the  whole ;  also, — 2.  In  assise  of 
common,  all  the  terre-tenants  ought  to  be  named,  and  that  cannot  be 
when  the  commoner  himself  has  piirchased  part  of  the  land.  As  to 
these  objections  it  was  answered  and  resolved,  that,  as  to  the  first,  the 
prescription  ought  to  be  special,  sc.  to  prescribe  to  have  common  in 
the  whole  till  such  a  day,  and  then  to  show  the  purchase  of  part,  and 
from  that  time  that  he  has  put  in  his  cattle  into  the  residue  pro  rata 
portione,  as  in  the  cases  when  a  corporation  has  liberties  by  prescrip- 
tion, and  within  time  of  memory  the  corporation  is  altered,  there  ought 
to  be  a  special  prescription ;  as  to  the  second  case,  sc.  when  part  of 
the  land  to  which,  &c.  is  aliened,  there  every  of  them  may  prescribe  to 
have  common  for  cattle  levant  or  couchant  upon  his  land,  and  in  none 
of  these  cases  any  prejudice  accrues  to  the  tenant  of  the  land  in  which 
the  common  is  to  be  had,  for  he  shall  not  be  charged  with  more  upon 
the  matter  than  he  was  before  the  severance ;  and  God  forbid  the  law 
should  not  be  so,  when  part  of  the  land  to  which,  &c.,  is  aliened ;  for 
otherwise,  many  commons  in  England  (which  God  forbid),  would  be 
annihilated  and  lost ;  and  it  was  agreed,  that  such  common  which  is 
admeasurable,  shall  remain  after  the  severance  of  part  of  the  land  to 
which,  &c.  But  in  the  case  at  bar,  forasmuch  as  the  Court  resolved 
that  common  was  appurtenant  and  not  appendant,  and  so  against 
common  right,  it  was  adjudged,  that,  by  the  said  purchase,  all  the 
common  was  extinct;  for  in  such  case,  common  appurtenant  camiot 
be  extinct  in  part,  and  be  in  esse  for  part  by  the  act  of  the  parties.  And 


78  Tyrrinoham's  Case. 

as  to  the  last  objection,  it  was  answered  and  resolved,  that,  if  upon  the 
matter  the  common  appendant  should  be  apportioned,  then  the  terre- 
tenant  should  be  only  named  out  of  the  land  charged  with  the  residue 
of  the  common,  as  in  the  case  where  a  renteharge  is  apportioned  in  case 
of  descent,  the  tenant  of  the  land  shall  be  only  named  out  of  which  the 
residue  of  the  rent  which  remains  issues.  And  it  was  said  in  this  case, 
this  word  pertinens  is  Latin  as  well  for  appurtenant  as  for  appendant, 
and  therefore  subfecta  materia,  and  the  circumstance  of  the  case  ought 
to  direct  the  Court  to  judge  the  common  to  be  appendant  or  appurtenant 
3.  -It  was  resolved,  that  unity  of  possession  of  the  whole  land  to 
which,  &c.,  and  of  the  whole  land  in  which,  &c.,  makes  extinguish- 
ment of  common  appendant  against  the  opinions,  11  E.  3,  Common, 
11 ;  14  Ass.  21 ;  1 5  Ass.  2 ;  20  £.  3,  Admeasurement,  8.  The  reason  of 
which  opinions  was,  because  the  land  to  which  the  common  was  claimed 
was  ancient  land,  hide  and  gain,  and  for  maintenance  and  advancement 
of  tillage,  but  inasmuch  as  it  was  against  a  rule  in  law,  sc.  when  a  man 
has  as  high  and  perdurable  estate  as  well  in  the  land  as  in  the  rent, 
common  and  other  profit  issuing  out  of  the  same  land,  there  the  rent, 
common  and  profit  is  extinct,  and  therewith  agrees  24  E.  3,  25.  4.  In 
this  case  Wray,  C.  J.,  said,  that  common  for  cause  of  vicinage  is  not 
common  appendant,  but  inasmuch  as  it  ought  to  be  by  prescription, 
firom  time  whereof,  &c.,  as  common  appendant  ought,  it  is  in  this 
respect  resembled  to  common  appendant;  but  common  appurtenant 
and  in  gross  may  commence  either  at  this  day  by  grant  or  be  by  pre- 
scription. And  Wray,  C.  J.,  fiirther  said,  that  in  case  of  common  of 
vicinage  the  one  may  enclose  against  the  other,  for  he  who  has  such 
common  cannot  put  his  cattle  into  the  land  of  the  other,  but  he  ought 
to  put  them  in  the  land  where  he  has  common,  and  if  they  stray  into 
the  other  land  they  are  excused  of  trespass,  by  reason  of  the  ancient 
usage  which  the  law  allows  to  avoid  suits  which  would  arise  if  actions 
should  be  brought  for  every  such  trespass,  when  no  separation  or 
enclosure  is  between  the  commons ;  and  therefore  he  said,  that  one  may 
enclose  against  the  other,  for  cessante  caus&  cessat  efiectus.  5.  It  was 
resolved  without  any  difiiculty,  that  when  the  plaint^s  cattle  came 
into  the  defendant's  land,  and  did  him  trespass,  the  defendant  with  a 
little  dog  might  chase  them  out,  and  should  not  be  compelled  to  dis- 
train them  for  damage  feasant  Nota,  reader,  according  to  the  said 
opinion  of  Wray,  C.  J.,  it  was  now  lately  adjudged  in  the  King's 
Bench,  between  Smith  plaintiiF,  and  How  and  Redman  defendants, 
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where  the  case  was  that  two  lords  of  two  several  manors  had  two 
wastes  adjoining,  (parcels  of  their  manors  joining,)  without  inclosure 
or  separation,  and  yet  the  bounds  of  each  manor  were  well  known  by 
certain  bounds  an4  marks,  in  which  wastes  the  tenants  of  the  one 
manor  and  of  the  other  had  reciprocally  common  for  cause  of  vicinage : 
in  that  case  one  may  inclose  against  the  other,  and  thereby  utterly  toll 
the  common  for  cause  of  vicinage :  against  which  two  objections  were 
made ; — 1.  Because  it  had  been  used  by  prescription  from  time  whereof, 
&c,  the  beginning  of  which  cannot  be  known,  it  would  be  hard  now 
to  break  that  which  has  had  such  continuance ;  for  as  it  is  said,  "  ob- 
temperandum  est  consuetudini  rationabili  tanquam  legi."  2.  Perhaps 
the  waste  of  one  was  greater  or  of  greater  value  than  the  other,  and 
probably  those  who  had  the  less  at  the  beginning  gave  recompense  to 
have  his  common  in  the  greater,  and  therefore  it  would  be  now  un- 
reasonable to  undo  or  defeat  it  As  to  these  it  was  answered  and 
resolved,  that  the  prescription  imports  the  reciprocal  cause  in  itself, 
sc  for  cause  of  vicinage,  and  no  other  cause  can  be  imagined ;  and 
forasmuch  as  it  is  potius  an  excuse  of  trespass,  when  the  cattle  of  the 
tenants  of  the  one  manor  stray  into  the  waste  of  the  other  manor,  than 
any  certain  inheritance ;  for  it  was  resolved  clearly,  that  the  tenants  of 
the  one  manor  could  not  put  their  beasts  into  the  wastes  of  the  other 
manor,  but  they  should  come  there  only  by  escape,  and  that  the  inclo- 
sure is  only  to  prevent  the  escape  of  the  cattle  (which  is  a  lawful  act), 
for  these  reasons  it  was  adjudged  that  the  one  might  inclose  against 
the  other. 

Nota,  reader,  it  is  true  that  agriculture  and  tillage  is  greatly  respected 
and  favoured  as  well  by  the  common  law  as  by  the  common  assent  of 
the  king,  lords  spiritual  and  temporal,  and  all  the  commons  in  many 
parliaments.  1.  The  common  law  prefers  arable  land  before  all  other, 
and  therefore  for  its  dignity  it  ought  to  be  named  in  a  prsecipe  before 
meadow,  pasture,  wood  or  any  other  soil ;  and  it  appears  by  the  statute 
of  4  H.  7,  c  19,  that  six  inconveniences  are  introduced  by  subversion 
or  conversion  of  arable  land  into  pasture,  tending  to  two  deplorable 
consequences.  The  first  inconvenience  is  the  increase  of  idleness — 
the  root  and  cause  of  all  mischiefs.  2.  Depopulation  and  decrease  of 
populous  towns,  and  maintenance  only  of  two  or  three  herdsmen,  who 
keep  beasts  in  lieu  of  great  numbers  of  strong  and  able  men.  3. 
Churches  for  want  of  inhabitants  run  to  ruin  and  are  destroyed.  4. 
The  service  of  God  neglected.     5.  Injury  and  wrong  done  to  patrons 
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and  curates.  6.  The  defence  of  the  land  for  want  of  men  strong  and 
enured  to  labour  against  foreign  enemies  weakened  and  impaired.  The 
two  consequences  are : — 1.  These  inconveniences  tend  to  the  great  dis- 
pleasure of  God.  2.  To  the  subversion  of  the  policy  and  good  govern- 
ment of  the  land^  and  all  this  by  decay  of  agriculture,  which  is  there 
said  to  be  one  of  the  greatest  commodities  of  this  realm,  which  one  act 
of  parliament  as  to  this  purpose  may,  as  a  figure  in  arithmetic,  in  the 
third  place,  stand  for  a  hundred :  but  I  have  observed  that  the  most 
excellent  policy,  and  assured  means  to  increase  and  advance  agriculture, 
is  to  provide  that  com  shall  be  of  reasonable  and  competent  value ;  for 
make  what  statutes  you  please,  if  the  ploughman  has  not  a  competent 
profit  for  his  excessive  labour  and  great  charge,  he  will  not  employ  his 
labour  and  charge  without  a  reasonable  gain  to  support  himself  and 
his  poor  family. 


Tyrringham's  Case  is  a  leading  authority  upon  the  law  relating  to 
commons  and  rights  of  common,  the  various  kinds  of  which,  their  origin 
and  incidents,  are  therein  described  by  Lord  Coke  with  his  usual  perspicuity 
and  learning. 

A  right  of  common  may  be  defined  as  a  right  which  one  person  has 
of  taking  some  part  of  the  produce  of  land,  while  the  whole  property  of  the 
land  itself  is  vested  in  another.    Burt.  Comp.  353 ;  Bract,  c.  38,  fol.  222. 

There  are  four  kinds  of  commons ; — I.  Common  of  pasture,  or  the  right 
of  feeding  beasts  upon  the  land  of  another ;  II.  Common  of  piscary,  or  the 
right  of  fishing  in  the  waters  of  another ;  III.  Common  of  estovers,  or  the 
right  of  cutting  wood  on  the  land  of  another ;  IV.  Common  of  turbary,  or 
the  right  of  digging  turves  on  the  soil  of  another.  To  which  perhaps  may 
be  added  the  similar  right  of  getting  sand,  clay,  stone,  and  even  coals  and 
other  minerals  on  another's  land  ^Co.  Litt.  122  a).  These  it  is  proposed  to 
examine  seriatim. 

v.  We  will  next  consider  how  the  right  of  common  may  be  acquired ; 
YI.  The  incidents  to  rights  of  common,  and  herein  of  the  respective  rights 
of  the  lord  and  commoners;  YII.  The  ahenation  of  rights  of  common; 
Ylll.  The  extinguishment  of  rights  of  common. 

I.  As  to  Common  of  Pasture. 

Common  of  pasture  is  of  four  kinds :— 1.  Appendant;  2.  Appurtenant; 
3.  By  reason  of  vicinage;  4.  In  gross. 

1.  Common  of  Pasture  Appendant. 
Common  of  pasture  appendant,  as  is  laid  down  in  Tyrringham^s  Case, 
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had  its  origin  from  the  favour  shown  by  the '  common  law  to  tillage ;  for 
/  when  the  lord  of  a  manor  enfeoffed  another  of  arable  land  to  hold  of  him  in 

I  soeagej  it  was  at  a  very  early  period  held  to  be  tacitly  implied,  by  mere 

operation  of  law,  that  the  tenant  should  have,  of  common  right y  liberty  to 
depasture  in  the  lord's  wastes  such  cattle  as  were  necessary  or  useful  in 
agricnltore,  such  as  ''  horses  and  oxen  to  plough,  and  cows  and  sheep  to 
manure  his  land ;"  but  for  no  other  animals,  such  as  hogs,  goats  or  geese, 
as  in  the  case  in  commons  appurtenant  (87  Hen.  6, 34^  F.  N.  B.  180;  Co. 
latt.  122  a;  Tyrringham*$  Case,  ante,  p.  76).  Hence  a  plea  claiming 
common  appendant  for  all  kinds  of  beasts  cannot  be  supported.  37  Hen.  6, 
34 ;  25  Ass.  pi.  8 ;  Standred  v.  Skorditch,  Cro.  Jac.  580. 

As  all  manorial  tenures  must  have  been  created  before  the  Statute  of 
Quia  Emptores,  18  £dw.  1,  it  is  clear  that  common  appendant  cannot  be 
created  at  the  present  day  (1  Roll.  Abr.  396,  C.  2 ;  26  Hen.  8, 4, 15).  It  can 
be  filaiTOed  therefore  only  by  prescription ;  but,  as  under  a  claim  of  a  common 
appendant  a  title  by  prescription  is  >  implied,  a  person  claiming  to  be 
entitled  to  a  common  appendant  has  no  occasiou  to  plead  prescription,  but 
merely  that  the  common  is  appendant.  Co.  Litt.  121  b,  122  a,  note  177, 
by  Hazg. ;  Hayes  v.  Bridges,  Ridg.  L.  k  S.  410. 

This  kind  of  common  is  in  general  only  appendant  to  arable  land,  and 
not  to  a  house,  meadow  or  pasture  (1  Roll.  Abr.  397,  £.  28,  29;  ScholesY. 
HargreaveSj  5  T.  R.  46).  Where  originally  all  the  land  was  arable,  the 
mere  &ct  of  a  house  haying  been  built  upon  part  of  the  land,  or  part  of  it 
having  been  converted  into  meadow  or  pasture,  will  not,  where  there  has 
been  a  continual  usage  of  common  for  cattle,  levant  and  couchant,  upon 
such  land,  destroy  the  original  right  (Tyrringham's  Case,  ante,  p.  76).  The 
right  of  common,  however,  should  be  properly  pleaded  as  appendant  to  the 
land;  for  ii^  as  in  Tyrringkam's  Case,  the  owner  of  the  land  prescribes  to 
have  it  as  appendant  to  a  house,  meadow  or  pasture,  as  it  appears  by  his  own 
showing  that  the  nature  of  the  property  is  such  as,  according  to  the  rules 
before  laid  down,  common  cannot  be  appendant  thereto,  it  will  be  held 
that  such  common  is  appurtenant. 

In  some  cases  common  of  pasture  has  been  held  appendant  to  a  cottage ; 
it  was  because  at  one  time  by  31  Elia.  c.  7  (repealed  by.  15  Geo.  3,  c.  32), 
a  cottage  must  have  had  four  acres  of  land  attached  to  it  {Emerton  v. 
Bdby,  2  Ld.  Raym.  1015 ;  and  see  5  T.  R.  49).  So  Hkewise  common  may 
be  appendant  to  a  messuage,  where,  in  addition  to  a  house,  land  is  considered 
as  included  in  that  term  (see  5  T.  R.  4l9 ;  Benson  v.  Chester,  8  T.  R.  396). 
So  likewise  it  may  be  claimed  as  appendant  to  a  manor,  farm,  plough-land, 
or  a  earve  of  land,  though  it  may  contain  pasture,  meadow  and  wood ;  for 
it  shall  be  presumed  to  have  been  all  originally  arable  land,  though  after- 
wards converted  into  meadow,  pasture  or  wood  (2  Bac.  Abr.  94) ;  but  a 
right  of  common  appendant  cannot  be  claimed  in  respect  of  land,  newly 
ploughed,  and  converted  into  arable  land,  out  of  the  wastes  and  moors 
pared  of  t^e  manor.    5  Ass.  2;  Roll.  Abr.  397;  2  Bac  Abr.  M. 

T.L.C.  G 
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As  a  general  rule,  a  person  having  a  right  to  common  appendant  can 
only  claim  it  for  such  cattle  as  are  levant  and  couchant  on  his  estate ;  that  is, 
for  such  and  so  many  as  he  has  occasion  for  to  plough  and  manure  his  land 
in  proportion  to  the  quantity  thereof  {Bennett  v.  Iteeve,  Willes,  227,  231) ; 
or  perhaps,  -  more  accurately  speaking,  such  cattle  as  the  land  will  keep 
during  the  winter  (Benson  v.  Chester,  8  T.  R.  396 ;  Cheesman  v.  Hardham, 
1  B.  &  Aid.  711);  but  he  cannot  claim  it  for  cattle  which  are  merely  borrowed 
unless  he  make  use  of  them  all  the  year  to  plough  or  manure  his  land  ( Willes, 
231 ;  Manneton  v.  Trevilian,  2  Show.  328 ;  Skin.  137 ;  Runuey  v.  Rawson, 
1  Vent.  18,  25;  T.  Raym.  171) ;  nor  can  he  rent  his  right  (22  Ass.  pi.  84, 
and  11  H.  6,  22).  The  right,  however,  may  by  usage  be  limited  to  a 
certain  number  of  cattle.     17  E.  3,  27,  34 ;  Roll.  Abr.  398  b. 

There  are  indeed  some  cases  in  the  old  books  which  speak  of  common 
sans  nombre,  and  which  seem  to  imply  that  levancy  and  couchancy  is  only 
necessary  in  the  case  of  common  appurtenant,  and  not  in  the  case  of  common 
appendant.  But  the  notion  of  common  sans  nombre,  in  the  latitude  in 
which  it  was  formerly  understood,  has  been  long  since  exploded,  and  it  can 
have  no  rational  meaning  but  in  contradistinction  to  stinted  common,  where 
a  man  has  a  right  only  to  put  in  a  particular  number  of  cattle.  Per  Willes, 
C.  J.,  in  Bennett  v.  Reeve,  Willes,  232. 

A  man,  therefore,  having  a  right  of  common  appendant  for  no  more  cattle 
than  are  levant  and  couchant  on  his  land,  no  absurdity  will  follow  let  the 
land  be  divided  ever  so  often  into  ever  such  small  parcels,  the  owner  of  each 
parcel  will  be  entitled  pro  ratll  to  have  an  apportionment  of  the  common, 
lb.  231. 

The  right  to  common  appendant  may  be  limited  to  a  certain  period,  as  for 
all  the  year,  saving  a  certain  time,  in  which  the  lord  uses  the  land  (27  £.  3, 
86  b ;  Roll.  Abr.  396),  or  from  the  time  when  the  hay  is  carried  off  a  meadow 
until  Candlemas  ( 17  E.  3, 26, 34 ;  Roll.  Abr.  397),  or  (according  to  an  obsolete 
system  of  agriculture)  for  two  years  after  the  corn  cut  and  carried  away 
from  a  cornfield  until  it  is  resown,  and  every  third  year  per  totum  annum. 
22  Ass.  42;  RoU.  Abr.  397. 

2.  Common  of  Pasture  Appurtenant, 

Common  of  pasture  appurtenant  does  not,  like  common  appendant,  owe 
its  origin  to  common  right  or  to  a  general  privilege  supposed  to  have  been 
conferred  by  lords  of  manors  upon  tenants  to  whom  they  granted  arable 
land ;  but  it  may  commence  at  the  present  day  and  may  be  claimed  from 
the  grant  of  the  owner  of  the  land,  or  by  prescription,  which  supposes  a 
now  forgotten  grant  (Burt.  Compend.  354;  Sacheverill  v.  Porter,  Cro. 
Car.  482 ;  Cowlam  v.  Slack,  15  East,  108 ;  Hayes  v.  Bridges,  Ridg.  L.  &  S. 
410).  Common  appurtenant  does  not  confine  the  right  of  depasturing  on 
the  land  of  another  to  such  beasts  only  as  are  usually  termed  commonable, 
as  horses,  oxen,  cows  and  sheep,  for  it  may  extend  to  beasts  not  common- 
able, as  swine,  goats  and  geese  (Co.  Litt.  122  a).    And  thb  right  is  not 
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neoeasarily  appurtenant  to  arable  land,  but  may  be  claimed  in  respect  of 
any  kind  of  land  (Sackeverill  v.  Portery  Cro.  Car.  482),  and  may  be  exer- 
cised oyer  a  different  lordship  from  that  in  which  the  waste  is  situated.     lb. 

Where  the  commoner  claims  a  general  right,  without  any  restriction  as  to 
number,  to  pasture  cattle  on  the  soil  of  another,  the  claim  will  be  bad  and 
cannot  exist  at  law ;  for  otherwise,  to  use  the  words  of  Lord  Kenyon,  a 
person  ''might  collect  as  many  cattle  as  he  could  from  all  parts  of  the 
kingdom,  and  stock  them  on  one  common"  {Benson  y.  Chestevy  8  T.  R. 
996^  401).  The  usual  mode  adopted,  when  a  person  makes  such  a  claim,  of 
admeasuring  the  common,  that  is  to  say,  of  ascertaining  the  number  of 
cattle  he  may  put  thereon,  is  by  showing  the  number  of  the  cattle  leyant  and 
conchant,  on  the  land  to  which  the  right  is  appurtenant,  during  the  winter. 
Noy,  30. 

Henoe  leyancy  and  couchancy  must  be  proyed  by  showing  that  the  party 
claiming  the  right  is  in  possession  of  some  land  whereon  the  cattle  might 
be  leyant  and  couchant.  Scholes  y.  Hargeavesy  5  T.  R.  48 ;  Benson  y. 
Chestery  8  T.  R.  396 ;  Ivatt  y.  Mann,  4  Scott,  N.  R.  342. 

A  person  may  claim  common  appurtenant  for  a  certain  number  of  cattle, 
and  in  that  case  may  put  in  those  belonging  to  a  stranger  (2  Bac.  Abr.  96), 
because  no  prejudice  can  arise  to  the  owner  of  the  soil,  as  the  number  is 
ascertained  {Richards  y.  Squibb,  1  Ld.  Raym.  726).  The  commoner  need 
not,  therefore,  in  such  case  ayer  that  the  cattle  were  leyant  and  couchant. 
Stecens  y.  Austin,  2  Mod.  185 ;  Bay  y.  Spooner,  Roll.  Abr.  401,  pi.  4 ; 
Thomel  y.  Lassels,  Cro.  Jac.  27. 

S.  Common  of  Pasture  in  Oross, 

Common  in  gross  is  so  called,  because  it  does  not  appertain  to  land, 
and  must  arise  either  from  grant  or  by  prescription.    Co.  Litt.  122  a. 

Common  in  gross  can  only  be  claimed  by  persons  who  can  take  by 
grant ;  a  claim,  therefore,  by  the  inhabitants  of  a  place  for  all  manner  of 
beasts  without  alleging  leyancy  and  couchancy  is  bad  (15  E.  4, 32(B),  33) ; 
but  a  corporation  sole,  as  the  parson  of  a  church,  or  a  lay  corporation, 
may  prescribe  for  a  common  in  gross  {MeUor  y.  Spateman,  1  Saund.  343) ; 
but  not;  it  seems,  the  king  or  lord  of  the  manor.  27  H.  8,  10  B.  Dayys, 
Rep.  2. 

Common  in  gross  may  be  either  for  a  certain  number  of  cattle  (Co.  Litt. 
122  a),  or  sans  nombre ;  but  by  the  latter  term  is  meant  not  that  the  party 
claiming  the  right  is  entirely  unrestricted  as  to  number,  as  he  can  only  claim 
to  turn  on  the  concunon  so  many  cattle  as  it  will  maintain  beyond  the  cattle 
leyant  and  couchant  on  the  lands  of  the  lord  and  the  commoners.  The 
cases,  howeyer,  upon  the  subject  are  contradictory.  See  11  H.  6,  22  B ; 
Co.  Litt  122  a ;  8ai/e's  Casey  March,  83 ;  Mellor  y.  Spateman,  Saund. 
843  J  22  Ass.  pi.  36 ;  12  H.  8, 2 ;  Stables  y.  MeUory  2  Show.  43 ;  2  Ley. 
246;  Sir  Thomas  Jones,  115;  Stamford  y.  Bruges,  Shep.  Abr.  381. 
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As  to  commons  in  royal  forests,  which  may  be  either  appendant,  appor- 
tenant  or  in  gross,  see  Woolwrych  on  Commons,  105. 

4.  Common  pur  Cause  de  Vicinage, 

Thb  kind  of  common  arises  by  prescription,  where  two  commons  adjoin 
each  other,  and  the  persons  having  a  right  of  pasturage  only  over  one  of 
the  commons  allow  their  cattle  indiscriminately  to  range  over  both.  Co. 
Litt,  122  a. 

This  kind  of  common  is  not  properly  a  right  of  common  or  profit  i 
prendre,  but  is  rather  an  excuse  for  a  trespass  (Co.  Litt.  11^  a ;  WelU  v. 
Pearcyy  1  Bing.  N.  C  .566,  567 ;  Smithy.  Baynard,  3  Keb.  388);  it  will 
not  justify  a  man  patting  his  cattle  originally  in  the  common  of  vicinage, 
but  they  must  escape  from  his  own.     Bromfeild  v.  KirbeVy  11  Mod.  72. 

It  seems  that  it  is  not  essential  to  support  a  claim  to  a  common  pur  cause 
de  vicinage,  that  it  should  be  between  persons  having  rights  of  common 
properly  so  called,  or  at  least  that  there  should  be  commoners  on  both  sides ; 
but  that  it  may  exist  between  two  proprietors  whose  lands  are  not  subject  to 
common  rights  (Jones  v.  Mobin,  10  Q.  B.  620,  632,  635,  and  cases  there 
cited) ;  for,  as  observed  by  Parke,  B.,  *'  the  reason  of  the  law  which  sanctions 
a  claim  of  this  sort  is  either  on  account  of  its  convenience,  it  being  better  to 
intercommon  than  that  each  should  watch  his  own  cattle  (7  £d.  4,  26,  foL 
A,  pi.  3),  or,  as  stated  in  Tyrringham's  Case,  to  avoid  multiplicity  of 
auits  f  and  both  these  reasons  apply  to  owners  who  interpasture  as  well  as 
to  commoners,  though  as  to  the  latter  not  to  the  same  degree;  and  the 
argument  that  the  right  can  exist  amongst  commoners  only,  because  they 
only  are  limited  in  turning  in  cattle  on  the  undivided  waste  or  land,  is  of  no 
weight,  because  the  alleged  usage  restricts  the  right  of  intercommoning  to 
cattle  duly  turned  on  in  order  to  pasture  on  the  land  of  one  proprietor,  and, 
therefore,  limits  the  number  to  such  as  could  reasonably  be  £ed  on  the  land 
in  respect  of  which  the  right  is  claimed."    10  Q.  B.  633. 

A  claim,  however,  of  common  pur  cause  de  vicinage  between  two  pro- 
prietors must  be  claimed  by  a  plea  of  a  grant  or  prescription  and  not  of  a 
custom.  Jones  v.  Robin,  10  Q.  B.  581,  620;  Clarke  v.  Tinker,  10  Q.  B. 
604. 

To  establish  a  common  pur  cause  de  vicinage,  an  intercommoning  between 
two  districts  must  be  alleged  and  proved.  It  is  not  enough  to  show  that 
there  was  no  fence  between  the  two  districts,  and  that  cattle  strayed  from 
one  to  the  other,  but  were  constantly  driven  back  by  their  respective  owners, 
or  turned  off  by  the  owners  of  the  land  into  which  they  had  strayed.  Clarke 
V.  Tinker,  10  Q.  B.  604. 

And  common  pur  cause  de  vicinage  cannot  be  set  up  as  an  excuse  for 
cattle  rambling  from  downs  subject  to  common  of  pasture  into  downs  of 
which  the  owner  has  exclusive  possession,  notwithstanding  there  be  no  fence 
or  visible  boundary  separating  the  downs.  Heath  v.  Elliott,  4  Bing., 
N.  S.,  388. 
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Although  it  is  laid  down  in  TyrringhanCs  Case,  that  common,  hj  reason 
of  yicinage,  ought  to  be  claimed  as  an  immemoHal  right,  it  is  clear  that 
since  the  statute  2  &  3  W.  4,  c.  71,  the  right  may  be  proved  by  showing 
thirty  years'  user,  Prichard  v.  Powell,  10  Q.  B.  589,  603.  "  It  is  said." 
observed  Lord  Denman,  C.  J.,  ^^  that  great  inconvenience  may  follow ;  that 
the  lord  of  one  manor  may  make  many  grants,  and  purposely  overstock  his 
own  common  in  order  to  eat  up  the  grass  of  the  adjoining  one  by  cattle  that 
will  stray.  If  that  were  really  done,  it  might  probably  be  held  fraudulent ; 
or,  at  all  events,  there  is  a  remedy  by  inclosure."    lb.  603. 

The  owner  of  the  soil  of  each  of  the  commons  may  at  any  time,  by 
making  a  sufficient  fence  between  them,  put  an  end  to  this  right  of 
common  for  cause  of  vicinage;  until,  however,  this  be  done,  where  a 
person  puts  his  cattle  upon  his  own  common,  and  they  stray  into  the  other 
iand,  to  use  the  words  in  Tt/rringham's  Com,  ^Uhey  are  excused  of  the 
trespass,  by  reason  of  the  ancient  usage  which  the  law  allows  to  avoid 
sidtB  which  would  otherwise  arise,  if  actions  should  be  brought  for  every 
such  trespass,  when  no  separation  or  inclosure  is  between  the  commons," 
ante,  p.  78.  Co.  Litt.  122  a ;  iSftr  John  Conway^ b  Case,  Dyer,  316 ;  WeUs 
V.  Pearcy,  1  Bing.  N.  C.  566 ;  Jones  v.  BoUn,  10  Q.  B.,  681,  020  j 
Prichard  v.  Powell,  lb.  689. 

And  the  common  will  continue  unless  the  separation  be  complete ;  thus 
where  one  of  two  adjoining  commons,  with  common  of  vicinage,  was  in- 
closed and  fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a  passage 
for  the  highway  which  led  over  the  one  to  the  other ;  yet  as  the  separation 
was  not  complete,  so  as  to  prevent  the  cattle  from  stra3dng  from  the  one  to 
the  other  by  means  of  the  highway,  the  common  by  vicinage  still  continued. 
OuUett  V.  Lopes,  13  East,  348. 

There  is  another  species  of  common  in  some  counties,  especially  in 
Norfolk,  which  goes  sometimes  by  the  name  of  shack,  where  fields  of  arable 
land  consist  of  the  lands  of  many  persons  intermixed  in  many  parcels,  so 
that  it  is  not  possible  that  any  of  them  can,  without  trespass  to  the  others, 
feed  their  cattle  in  their  own  land,  and,  therefore,  after  the  harvest,  every 
one  puts  in  his  cattle  to  feed  promiscuously  in  the  open  field.  This  species 
of  common  is  very  fully  described  in  Sir  Miles  Corbet's  Case,  the  leading 
authority  upon  the  subject. 

Where  a  common  pur  cause  de  vicinage,  or  common  of  shack,  is  claimed, 
the  number  of  cattle  must  be  limited  in  the  first  case  to  the  number  which 
the  common,  in  the  second  to  the  number  which  the  land,  of  the  persons 
making  the  claim  will  maintain.  Termes  de  la  Ley,  80;  Prichard  v. 
Powell,  10  Q.  B.  603;  And  see  Cheesman  v.  Hardham,  1  B.  &  Aid.  711, 
where  it  is  observed  by  Bayley,  J.,  with  reference  to  common  of  shack,  that 
the  number  of  cattle  which  each  man  is  at  liberty  to  turn  out  must  be 
limited  by  some  rule.  This  introduces  levancy  and  couchancy,  by  which 
the  number  of  cattle  to  be  turned  out  is  restrained  to  that  which  the  land  of 
each  individual  is  capable  of  supporting. 
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11.  Common  of  Piscary, 

Common  of  piscary  is  the  right  of  fishing  in  waters  on  the  soil  of  another 
person  (8  Taunt.  187);  it  may  be  either  appendant^  appurtenant^  or  in 
gross  (34  Ass.  pi.  11).  If  a  person  claim  to  have  a  common  of  piscary  or 
a  free  fishery,  he  cannot  exclude  the  owner  of  the  soil  (Co.  Litt.  122  a) ; 
but  if  he  claim  to  have  a  several  fishery  separalem  pisckariamy  the  owner 
of  the  soil  shall  not  fish  there  (lb.  122  a).  As  to  the  distinction  between 
common  of  fishery,  fi'ee  fishery,  and  several  fishery,  see  Co.  Litt.  122  a,  But- 
ler's note  181 ;  1  Chitt.  Game  Laws,  239 ;  Hayes  v.  Bridges^  Ridg.  L.  &  S. 
390. 

III.  Common  of  Estovers  or  Estouviers. 

Common  of  estovers  is  the  right  of  cutting  wood  firom  the  forests  or 
wastes  of  another  (Bracton,  231),  and  herein  it  differs  from  estovers  which 
a  termor  or  tenant  for  life  is  entitled  to,  inasmuch  as  he  takes  them  from  the 
soil  in  which  he  himself  has  a  limited  interest     See  ante,  p.  66. 

Under  the  term  estovers  is  comprehended  housebote,  or  wood  for  the 
purpose  of  repairs  and  fuel,  ploughbote  and  cartbote  or  wood  for  the  re- 
pair of  agricultural  implements,  and  haybote  or  wood  for  repairing  fences. 

1  Bulst.  94. 

This  right  may  be  claimed  either  by  prescription  or  grant,  but  (except 
in  the  case  of  copyholders)  it  cannot  be  claimed  by  custom ;  for,  according 
to  a  well-known  rule,  a  custom  to  take  profits  in  alieno  solo  is  bad.  Gate-' 
ward's  Casey  6  Rep.  59  j  Bean  v.  Bloomy  3  Wils.  456 ;  2  Sir  W.  Black. 
926 ;  Orimstead  v.  Marlowe,  4  T.  R.  717 ;  Selby  v.  Robinsony  2  T.  R. 
758  ;  Hoxkins  v.  Robins,  1  Vent.  123,  163 ;  2  Saund.  320. 

Estovers  can  only  be  taken  according  to  the  prescription  or  grant,  whether 
it  be  at  a  fixed  time  (10  E.  4,  2,  B ;  Brit  153 ;  Russel  and  Brokers  Casey 

2  Leon.  209 ;  3  Leon.  218)  or  by  the  view  and  delivery  of  the  lord  or  the 
lord  and  bailiff  (8  E.  3, 54) ;  otherwise,  although  the  party  taking  them  may 
take  less  than  he  be  entitled  to,  he  may  be  treated  as  a  trespasser. 

Common  of  estovers  may  be  either  appendant,  appurtenant  or  in  gross. 
Where  it  is  claimed  as  appendant  or  appurtenant,  it  must  be  pleaded  as 
belonging  to  some  tenement  11  H.  6,  11,  B;  7  E.  4,  27;  10  E.  4,  3; 
12  E.  4,  8. 

It  can  only  be  claimed  by  prescription  for  an  ancient  house  (F.  N.  B. 
180 ;  4  Co.  86) ;  but  if  it  be  pulled  down,  and  another  rebuilt  inst^ul,  either 
in  the  same  or  another  place,  the  prescription  will  not  be  lost.  Costard  and 
Wingfield^s  Case,  Godb.  97;  Cowper  v.  Andrews,  Hob.  40. 

A  fortiori,  mere  alterations  in  a  house  will  not  destroy  the  prescription, 
but  no  greater  profits  must  be  taken  ab  alieno  solo  than  the  grant  or  pre- 
scription warrants.  Thus,  it  is  laid  down  that,  '^  if  a  man  has  estovers  either 
by  grant  or  prescription  to  his  house,  although  he  alter  the  rooms  and 
chambers  of  this  house,  as  to  make  a  parlour  where  it  was  the  hall,  or  the 
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hall  where  the  parlour  was^  and  the  like  alterations  of  the  qualities,  and  not 
of  the  house  itself,  and  without  making  new  chimneys  by  which  no  pre- 
judice accrues  to  the  owner  of  the  wood,  it  is  not  any  destruction  of  the  pre- 
scription, for  then  many  prescriptions  will  be  destroyed,  and  although  he 
build  new  chimneys,  or  make  a  new  addition  to  his  house,  by  that  he 
shall  not  lose  his  prescription,  but  he  cannot  employ  or  spend  any  of  his 
estovers  in  the  new  chimneys,  or  in  the  part  newly  added/'  LuttrelVs  CasSf 
4  Co.  Rep.  87  a. 

The  estovers  taken  must  be  reasonable,  and  limited  to  the  wants  of  the 
tenement  iu  respect  of  which  a  man  claims  them,  upon  which,  therefore, 
they  must  be  expended  (7  E.  4,  27 ;  12  E.  4, 8 ;  8  Rep.  54),  and  cannot  be 
sold  to  be  used  elsewhere  (11  H.  6, 11  b.  Earl  of  Pembroke's  Case ;  Clayt. 
47).  Where,  therefore,  a  person  has  common  of  estovers  appurtenant  to  a 
house,  and  he  grants  to  another  the  estovers  reserving  the  house  to  himself, 
or  grants  the  house  to  another  reserving  the  estovers  to  himself;  in  either 
of  those  cases,  the  estovers  shall  not  be  severed  from  the  house,  because 
they  must  be  spent  in  the  house  (Plowd.  381 ;  3  Cruise,  Dig.  30,  70). 
But  it  seems  that  where  the  quantity  of  estovers  is  certain,  not  only  would  a 
right  to  take  them  in  gross  by  prescription  be  good,  but  if  it  were  appur- 
tenant to  a  tenement  it  might  be  severed  from  it.     Co.  Litt.  121  b. 

It  may  here  be  mentioned,  that  in  the  case  of  Arundel  v.  Steere,  Cro.  Jac. 
25,  where  a  person  prescribed  to  have  estovers  for  repairing  houses,  or  for 
building  new  houses  in  the  land,  it  was  alleged  that  the  custom  was  un- 
reasonable, to  take  estovers  for  the  building  of  new  houses,  but  all  the 
Court,  except  WilUams,  held  it  to  be  a  good  prescription,  for  one  might 
grant  such  estovers  at  that  day.  Williams  held  the  prescription  bad 
upon  the  ground  that  such  a  claim  ought  only  to  be  made  for  the 
repair  of  ancient  houses.  See  also  White  v.  Coleman,  Freem.  Smirke*s 
Ed.  14a 

IV.  Common  of  Turbary. 

This  kind  of  common  is  the  right  of  digging  turves  upon  the  soil  of 
another  person.  It  may  be  either  appendant  or  appurtenant  to  a  house ; 
but,  as  is  laid  down  in  Tyrringham's  Case,  it  cannot  be  appendant  to  land, 
for  turves  would  be  only  wanted  in  a  house  (5  Ass.  9 ;  see  also  Valentine  v. 
Penny,  Noy,  145) ;  and  the  right  will  pass  under  a  grant  of  a  house  and  its 
appurtenances.     Solme  v.  Bulloch,  3  Lev.  165. 

like,  however,  all  other  cases  of  a  claim  of  right  in  alieno  solo,  in  order 
to  be  valid,  the  right  of  common  of  turbary  must  be  made  with  some  limita- 
tion and  restriction.  It  may  be  claimed  as  appendant  to  an  ancient  house 
within  a  manor,  and  by  prescription  or  grant  as  appurtenant  to  any  house 
oat  of  a  manor. 

Thus  where  a  custom  was  pleaded  that  all  the  customary  tenants  of  a 
manor  having  gardens,  parcels  of  their  customary  tenements  respectively, 
had  imnaemorially  by  themselves,  their  tenants  and  occupiers,  dug,  taken 


88  Tyrri96HAm*s  Case. 

and  carried  away  from  a  wagte  within  the  manor,  to  be  used  upon  their  said 
cuBtomary  tenements,  for  the  purpose  of  making  and  repairing  grass-plots 
in  the  gardens,  parcels  of  the  same  respectirelj,  for  the  improvement 
thereof,  such  turf  corered  with  grass  fit  for  the  pasture  of  cattle,  as  hath 
been  fit  and  proper  to  be  so  used,  at  all  times  of  the  year,  as  oflen  and  in 
such  quantity  as  occasion  hath  required :  it  was  held  by  the  Court  of  King's 
Bench,  that  the  plea  was  bad  in  law,  as  being  indefinite  and  uncertain,  and 
destructive  of  the  common :  and  so,  it  was  held,  was  a  plea  of  a  similar 
custom  for  taking  and  applying  such  turf  for  the  purpose  of  making  and  re- 
pairing the  banks  and  mounds  in,  of  and  for  the  hedges  and  fences  of  such 
customary  tenements.  Ladt/  Wilson  v.  Willes,!  East,  121.  60  in  Valentine 
y.  Penny  J  Noy,  145,  where  trespass  was  brought  for  breaking  a  close  and 
digging  the  soil;  and  the  defendant  justified  that  he  and  all  whose  estate  he 
had  in  a  cottage  had  common  of  turbary  to  dig  and  sell  ad  libitum  as  belong- 
ing to  the  house :  the  plea  was  held  bad,  as  showing  a  right  of  common 
which  was  an  interest  and  a  freehold,  and  which  as  a  prescription  was  re* 
pugnant  in  itself,  because  **  a  common  appertaining  to  a  house  ought  to  be 
spent  in  the  house,  and  not  sold  abroad."  See  also  Hayward  ▼.  CanningtoUj 
1  Lev.  232;  8,  C.  Siderf.  354,  nom.  Heyward  v.  Cannington,  As  to  a 
claim  to  take  clay,  see  Clayton  t.  Corby y  2  Q.  B.  813 ;  5  Q.  B.  415* 

It  seems  that  inhabitants  cannot  prescribe  as  such  for  common  of  turbary 
(2  Atk.  189;  Freem;  by  Smirke,  136),  but  the  mayor  and  burgesses  of  a 
borough  may  prescribe  for  common  of  turbary  for  themselves  and  the  in« 
habitants,  and  by  this  means  the  inhabitants  may  get  the  benefit  of  the  pre* 
scription  {White  v.  Coleman^  Freem.  by  Smirke,  134);  and  it  seems  a  free- 
man of  a  town  may  have  the  right  of  common  of  turbary.  The  King  v. 
Warkworthj  1  Mau.  &  Sel.  473. 

With  regard  to  the  last  three  kinds  of  common  it  has  been  well  observed 
by  Serjeant  Stephen  that  they  ''  had  all  reference,  no  doubt,  to  the  same 
object  as  common  of  pasture,  viz.  the  maintenance  and  carrying  on  of 
husbandry;  common  of  piscary  being  given  for  the  sustenance  of  the 
tenant's  family ;  common  of  turbary  for  his  fuel ;  and  estovers  for  repair- 
ing his  house,  his  instruments  of  tillage,  and  the  necessary  fences  of  his 
grounds.^'    1  Steph.  Com.  630. 

V.  How  Rights  of  Common  may  he  acquired. 

In  considering  the  different  species  of  rights  of  common  we  have  shown, 
to  a  considerable  extent,  how  they  may  be  acquired  or  evidenced,  viz.  either 
by  grant,  prescription  or  custom.  With  respect  to  rights  of  common 
acquired  by  grant  it  will  be  unnecessary  to  say  anything  further:  with 
respect  to  rights  of  common  claimed  either  by  prescription  or  custom,  as  the 
terms,  although  in  early  periods  indiscriminately  used,  are  by  no  means 
synonymous  and  lead  to  different  results,  it  wi]l  be  necessary  to  distinguish 
between  them. 

'*  In  the  common  law,"  says  Lord  Coke,  "  prescription,  which  is  perianal, 
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is  for  the  inott  pftrft  appli^  to  persons,  being  made  in  the  Mme  of  a  oertflin 
person^  and  of  his  ancestors,  or  of  those  whose  estate  he  hath ;  or  in  bodies 
politic  ot  Gdrporatey  and  their  predecessors ;  but  a  custom  which  b  local  is 
alleged  in  no  person,  but  laid  within  ^ome  manor  or  other  place/'  See  also 
6Rep.  00;  8Rep.  64a. 

Although  a  prescription  to  take  a  profit  (profit  k  prendre)  in  alieno  solo 
as  contindidtingttished  from  a  tnere  easement  may  be  valid,  a  custom  to  that 
effect,  except  in  the  case  of  copyholders,  is  clearly  bad  (see  Oateward'i 
Ctue,  6  Co.  60  b),  ahd  a  custom  will  not  be  ralid  unless  it  be  reasonable. 

Before  the  passing  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71)  the  right 
to  commooB  by  prescription,  like  that  of  easements,  could  be  defeated  by 
showing  that  enjoyment  commenced  since  the  commencement  of  the  reign  of 
Richard  th^  First  See  podt,  p.  114  By  the  Prescri{>tion  Act  (2  &  3 
WilL  4,  c  71),  afte^  reciting  that  the  expression  ^^time  immemorial,  or 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,"  is  now 
by  the  law  of  England  in  many  cases  considered  to  include  and  denote 
the  whole  period  of  time  firom  the  reign  of  King  Richard  the  First, 
wherbby  the  title  to  matters  fiAi  have  been  long  enjoyed  is  sometimes 
defeated  by  showing  the  commencement  of  such  enjoyment,  which  is  in 
many  cases  productive  of  inconvenience  and  injustice :  it  is  enacted,  that 
no  ckLiiti  iHiich  ibay  be  lawfully  made  at  the  common  law,  by  custom,  pre- 
scription or  grant,  to  any  right  of  common  or  other  profit  or  benefit  to  be 
taken  and  enjoyed  from  or  upon  any  land,  except  such  matters  and  things 
as  are  ther^  specially  provided  for,  and,  except  tithes,  rent,  and  services, 
shall,  where  such  right,  profit  or  benefit  shall  have  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto,  without  interruption  for  thef 
fiill  period  of  thirty  years,  be  defeated  or  destroyed  by  showing  only  that 
sach  right,  profit  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years,  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated :  and  when 
such  right,  profit  or  benefit  shall  have  been  so  taken  and  enjoyed  as  afore^ 
■aid  for  the  fiill  period  df  sixty  years,  the  right  thereto  shall  be  deemed 
abeolmte  and  indefeasible^  uiiless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that 
t>urpoee  by  deed  or  wi#ing.    Sect  1.    See  post,  pp»  114>  115. 


VL  The  Incidents  to  Rights  of  Common,  and  herein  of  the  respective 

Bights  of  the  Lord  and  Commoners. 

As  the  lord  is  the  owner  of  the  soil  of  the  common,  subject  to  the  rights 
of  the  commoners,  he  mf^,  as  a  general  rule,  exercise  all  acts  of  ownership 
over  the  soil, which  do  not  injure  their  rights,  sUch  as  planting  trees  or 
making  fishponds,  breeding  game,  digging  clay  for  bricks,  getting  coal  or 
other  mineraJs,  provided  he  does  as  little  damage  as  possible.  Kirhy  v. 
SadgravBf  1  Bos*  &  PuL  13;  Hassard  v.  CantreU,  1  Lutw.  107 ;  Coo  v. 
Cduthom,  1  Keb.  990;  6  Yin.  Abr.  7, 39,  per  Windham,  J.,  in  notis. 
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The  lord  has  likewise  a  right  of  common  upon  his  own  land ;  for,  as  ob- 
serves Lord  Coke,  "  If  a  man  claim  by  prescription  any  manner  of  common 
in  another's  land,  and  that  the  owner  pf  the  land  shall  be  excluded  to  have 
pasture,  estovers  or  the  like,  this  is  a  prescription  or  custom  against  the  law, 
to  exclude  the  owner  of  the  soil,  for  it  is  against  the  nature  of  this  word 
common,  and  it  was  implied  in  the  first  grant,  that  the  owner  of  the  soil 
should  take  his  reasonable  profit  there,  as  it  hath  been  adjudged''  (Co. 
Litt.  122  a).  But^'  a  man  may  prescribe  or  allege  a  custom  to  have  and 
enjoy,  solam  vesturam  terrae,  irom  such  a  day  till  such  a  day,  and  thereby 
the  owner  of  the  soil  will  be  excluded  from  pasturing  or  feeding  there ;  and 
so  he  may  prescribe  to  have  separalem  pasturam,  and  exclude  the  owner  of 
the  soil  from  feeding  there."     Co.  Litt.  122  a. 

It  was  indeed  doubted  in  North  v.  Cox,  1  Lev.  253,  whether  a  party 
could  prescribe  to  take  the  sole  and  several  herbage,  but  it  was  afterwards 
established  as  law  by  the  cases  of  JSoskins  v.  Rohhins,  PoUexf.  13 ;  Potter 
V.  North,  1  Vent.  385 ;  1  Saund.  350 ;  see  also  Welcoms  v.  Upton,  6  Mees. 
&  W.  536.  However,  a  separate  right  of  feeding  and  folding,  claimed  on 
account  of  a  manor  farm,  is  not  a  claim  of  <^mmon,  properly  so  called,  but 
something  reserved  out  of  the  original  grant.  4  Scott^  N.  R.  356,  per 
Tindal,  C.  J. 

By  the  Statute  of  Merton  (20  Hen.  3,  c.  4,  extended  by  2nd  West- 
minster, 13  Ed.  1,  St  1,  c.  46,  and  3  &  4  Ed.  6,  c.  3),  which  seems  to  have 
confirmed  the  common  law  (2  Inst.  85 ;  3  T.  R.  447),  the  lord  of  the 
manor,  and  it  seems  any  owner  of  the  soil,  although  not  properly  speaking 
the  lord  of  the  manor  (Olover  v.  Lane,  3  T.  R.  445  ;  Patrich  v.  Stuhhtt, 
9  Mees.  &  W.  830),  may  approve  or  inclose  part  of  the  common  as  against 
the  commoners,  provided  that  he  leave  sufficient  pasture  for  them,  with  free^ 
egress  and  regress  from  their  tenements  into  the  pasture  (20  Hen.  3,  c.  4), 
even  if  afterwards  it  becomes  insufficient  (2  Inst.  87) ;  but  the  onus  of 
proving  that  a  sufficiency  was  left  lies  with  the  lord.  Arlett  v.  EUis,  7  B.  & 
C.  463 ;  Lahe  v.  Plaxton,  10  Exch.  196. 

A  custom  for  the  lord  to  inclose  (Arlett  v.  Willis,  7  B.  &  C.  346),  or  to 
grant  leases  of  the  waste  (Badger  v.  Ford,  3  B.  &  Aid.  153),  without 
limit  or  restriction^  is  bad. 

The  Statute  of  Merton  does  not  give  the  lord  pow^r  to  approve  any  kind 
of  common,  except  common  of  pasture;  it  seems^  therefore,  that  in  the 
absence  of  a  custom  which  would  be  valid  (Arlett  v.  JEllis,  7  B.  &  C.  346, 
370,  371),  the  lord  cannot  approve  against  common  of  turbary,  because  it 
has  been  said  that  common  of  turbary  being  necessarily  by  grant,  the  lord 
can  do  nothing  in  derogation  thereof.  Grant  v.  Gunner,  1  Taunt.  435 ; 
and  see  Dvberley  v.  PtXge,  2  T.  R.  391,  where  tlie  tenants  had  a  right  to 
dig  gravel. 

The  lord  of  the  manor  or  his  grantee  may  inclose  or  approve  part  of 
a  common  against  tenants  having  common  of  pasture,  notwithstanding  they 
have  also  some  other  right  on  the  common,  as  common  of  turbary,  common 
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of  eBtoyets,  oommon  of  piecaiyy  or  a  right  to  dig  sand,  proTided  he  leayes 
sufficient  oommon  of  pasture  (Fawcett  y.  Strickland,  Willes,  57^  Com. 
Rep.  578;  Shakespear  y.  Peppin,  6  T.  R.  741);  but  if  the  approvement 
interfere  with  those  other  rights,  the  commoners  may  bring  their  action 
against  the  lord.     6  T.  R.  748. 

Where  the  lord  of  the  manor  makes  a  hedge  round  the  common,  or  does 
any  act,  that  entirely  excludes  the  commoner  from  exercising  his  right,  the 
latter  may  do  whatever  is  necessary  to  let  himself  into  the  common  (per 
Lord  Kenyon,  C.  J.,  in  Sadgrove  v.  Kirhy,  6  T.  R.  485).  Hence  it  has  been 
held,  that  under  such  circumstances  the  commoner  may  break  down  the 
whole  of  a  fence  put  up  by  the  lord  {Arlett  y.  EUiSj  7  B.  &  C.  346) ;  but 
if  the  commoner  can  get  at  the  common  and  enjoy  it  to  a  certain  extent,  and 
his  right  be  merely  abridged  by  the  act  of  the  lord,  in  that  case  his  remedy 
is  by  action  against  the  lord,  and  he  cannot  assert  his  right  by  any  act  of  his 
own  (per  Lord  Kenyon,  C.  J.,  6  T.  R.  486).  Thus  it  has  been  held,  where 
a  lord  had  planted  trees  and  turned  out  rabbits  on  the  waste, — legal  rights 
which  as  owner  of  the  soil  he  might  clearly  exercise,  provided  he  left  a 
sufficiency  of  common  for  the  conmioners, — the  commoner  in  such  case 
cannot  take  upon  himself  to  decide  that  the  trees  or  rabbits  on  the  common 
are  a  nuisance,  and  to  cut  down  the  trees  or  destroy  the  rabbits ;  but  he  is 
bound  in  the  first  instance  to  bring  his  action,  and  to  establish  to  the  satis- 
&ction  of  a  jury  that  they  are  a  nuisance  (per  Bayley,  J.,  7  B.  &  C.  363 ; 
and  see  Sadgrove  v.  Kirhy,  6  T.  R.  483 ;  Cooper  v.  Marshall,  1  Burr. 
259).  The  Court  of  Chancery  will  assist  and  protect  the  lord  in  making  an 
approvement  under  the  Statute  of  Merton.  Weeks  v.  Stacker,  2  Vem. 
301 ;  Arthington  v.  Fawkes,  lb.  356 ;  v.  Palmer,  5  Vin.  Abr.  7. 

As  to  what  buildings  the  lord  may  erect  on  the  waste  by  the  Statute  of 
Westminster,  2,  see  Neveill  v.  Hamerton,  1  Sid.  79 ;  1  Lev.  62 ;  1  Keb.  283, 
314;  Patrick  v.  Stubhs,  9  M.  &  W.  830;  but  as  that  statute  only  applies 
to  oonunon  of  pasture,  common  of  turbary  or  estovers  must  not  be  thereby 
injured.  Duberley  v.  Page,  2  T.  R.  391 ;  Shakespear  v.  Peppin,  6  T.  R. 
747. 

We  have  already  sufficiently  examined  the  rights  of  the  commoners  with 
respect  to  common  of  piscary,  estovers  and  turbary. 

With  regard  to  their  rights  in  the  case  of  common  of  pasture,  it  must 
always  be  remembered  that  they  have  no  interest  in,  and  cannot  meddle 
with,  the  soil,  but  have  only  a  right  to  take  the  grass  itself  by  the  mouths 
of  their  cattle.  Thus  it  has  been  held,  that  a  commoner  cannot  make 
a  trench  or  ditch  on  a  common  to  let  off  the  water  unless  authorized  by 
custom  (1  Roll.  Abr.  406;  3  Cruise,  Dig.  75).  So  likewise  he  cannot 
destroy  or  drive  off  the  conies,  or  fill  up  their  burrows.  Sir  Jerome 
JSoreey  v.  Hagherton,  Cro.  Jac.  229 ;  Cooper  v.  Marshall,  1  Burr.  259. 

The  lord,  however,  by  his  grant  of  the  common  gives  everything  incident 
to  the  enjoyment  of  it,  as  ingress  and  ^ress ;  and  thereby  authorizes  the 
commoner  to  remove  every  obstruction  to  his  cattle's  grazing  the  grass 
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which  grows  upon  sach  a  spot  of  gronnd,  becaiue  eterj  such  obstracCioD  is 
directly  contrary  to  the  terms  of  the  grant.  A  hedge,  a  gate  or  a  wall,  to 
keep  the  commoner's  cattle  out,  is  inconsistent  with  a  grant  which  gires 
them  a  right  to  come  in.    Per  Lord  Mansfield,  C.  J.,  1  Borr.  265. 

Where  the  lord  oi  a  manor  conveys  away  part  of  the  wastes  to  a  third 
person,  though  the  right  of  ownership  of  the  soil  changes  hands,  the  right 
of  common  still  subsists  in  the  commoners,  as  well  orer  that  part  of  the 
wastes  which  the  lord  has  oonyeyed  away  as  over  that  pert  which  he  retains 
in  his  own  hands.     Per  Lord  Kenyon,  C.  J.,  8  T.  R.  40L 


VIL  Alienation  of  Rights  of  Common, 

Commons  appendant  will  pass  by  the  conveyance  of  the  land  to  which 
they  are  annexed  without  any  general  words  describing  them  as  appurte- 
nances (Solme  V.  Bullock,  3  Lev.  165 ;  Sa^cheveriU  v.  Porter,  Cro.  Car. 
482 ;  2  Roll.  Abr.  60) ;  but  they  cannot  be  severed  from  the  land  by  a 
separate  conveyance  without  extinguishment  (1  Roll.  Abr.  401).  The  law 
is  the  same  with  regard  to  commons  appurtenant  (lb.  402 ;  Drury  v.  Kent, 
Cro.  Jac.  14).  Where,  however,  the  right  of  common  is  limited,  as  for  a 
certain  number  of  cattle,  it  may  be  conveyed  by  a  deed  severing  it  from 
its  connexion  with  the  land  (lb. ;  and  see  Leniel  v.  JSarslop,  3  Keb.  66). 
With  regard  to  commons  in  gross,  if  the  number  of  cattle  is  certain,  they 
may  be  granted  over  by  deed  (Soskins  v.  Robins,  2  Saund.  327)  j  but  not, 
it  seems,  if  they  are  sans  nombre.  Stampe  v.  Burgesse,  2  Roll.  Rep.  73. 
And  see  1  Ld.  Raym.  407;  sed  vide  Jones  v.  Richard,  6  A.  &  E.  530. 


VII !•  Extinguishment  of  Rights  of  Common, 

Rights  of  common  may  be  extinguished  in  various  ways : — 1.  By  unity 
of  possession ;  2.  By  release ;  3.  By  severance ;  4.  By  the  dissolution  of 
the  estate  to  which  they  belong ;  5.  By  enfranchisement ;  6.  By  inclosure. 

1.  Unity  of  possession  of  the  land,  subject  to  the  right  of  common 
appendant  or  appurtenant,  and  of  the  right  itself,  will,  as  laid  down  in 
Tt/rringham*s  Case,  extinguish  the  right.  See  also  Bradshaw  v.  Eyre,  Cro. 
Eliz.  570 ;  Nelson's  Case,  3  Leon.  128.  The  title,  however,  to  the  land 
must  be  as  high  and  perdurable  as  that  to  the  right.  See  ante,  p.  78 ;  The 
King  v.  Hermitage,  Carth.  239 ;  Anon.,  Godb.  4. 

2.  Another  mode  of  extinguishment  is  by  release  of  the  right  by  the 
commoner  to  the  lord ;  and  a  release  of  part  of  the  land  from  the  right  of 
common  will  it  seems  operate  as  a  release  of  the  whole.  Rofheram  v. 
Greeny  Cro.  Eliz.  594;  and  see  8  T.  R.  401 ;  1  Brownl.  180;  1  Show.  360; 
3  Keb.  24. 

3»  Common  appendant  or  appurtenant  for  cattle  levant  and  couchant 
may  be  extinguished  by  severance,  as  where  the  commoner  conveys  away 
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the  tenement  to  which  the  right  is  annexed,  exoeptbg  the  oommon,  1  Roll. 
Abr.  401 ;  4  Vin.  Abr.  694,  O,  pi.  1, 2, 

4.  Where  a  corporation  having  a  common  in  gross  ia  disaolyed,  the  right 
thereupon  is  extinguished.    27  Hen.  8, 10. 

5.  Where,  on  the  conversion  of  a  copyhold  estate  into  an  estate  of  free- 
hold by  a  grant  from  the  lord,  a  copyholder  loses  as  it  were  his  old  estate, 
inasmuch  as  it  never  can  become  a  copyhold  estate  again,  for  it  ceases  to  be 
demisable  by  copy  of  court  roll,  his  right  of  common  will  be  extinguished. 
Fort  V.  Ward,  Mo.  667 ;  Cro.  Jac.  253,  cited. 

Where,  however,  a  copyhold  tenement  is  seized  into  the  hands  of  the 
lord,  it  does  not,  therefore,  lose  its  right  of  common;  for  that  right  is 
annexed  to  all  customary  tenements  demised  or  demisable  by  copy  of  court 
roll;  and  while  the  estate  remains  in  the  lord  it  continues  demisable. 
Badger  v.  Ford,  per  Abbott,  C.  J.,  3  B.  &  Aid.  153, 155. 

So  where  the  lord  has  approved  a  part  of  a  waste,  and  enfeoffs  one  who 
has  common  appendant,  his  right  of  common  in  the  residue  of  the  waste 
will  not  be  thereby  extinguished.    Dyer,  339  a. 

6.  Another  mode  of  extinguishing  rights  of  common  is  by  indosure, 
which  may  take  place— 1.  Where  the  lord  himself,  or  owner  of  the  waste, 
as  we  have  already  seen,  incloses,  or  as  it  is  more  properly  called  approves, 
so  much  of  the  waste  as  he  pleases,  provided  he  leave  sufficient  for  those 
entitled  thereto,  and  upon  the  approvement  taking  place,  the  land  taken  by 
the  lord  ceases  to  be  common,  and  the  rights  of,  the  commoner  with  respect 
to  it  are  thereupon  extinguished.  2.  Where  a  person  without  any  title 
originally,  by  mere  encroachment  has  taken  part  of  the  waste,  he  will,  after 
holding  it  for  twenty  years,  have  acquired  an  absolute  title  to  it,  so  as  to 
extinguish  all  rights  of  common  thereupon.  8  &  9  Vict.  c.  118,  s.  52;  and 
see  10  &  11  Vict.  c.  Ill,  s.  3. 

If  such  encroachments  are  made  by  a  tenant,  although  a  contrary  opinion 
uras  at  one  time  entertained  {Doe  d.  Colclough  v.  Mulliner,  1  Esp.  460), 
it  is  now  clearly  settled  that  a  presumption  arises,  if  they  adjoin  his  farm, 
that  they  are  made  for  the  benefit  of  his  landlord,  and  that  presumption 
mrill  not  be  rebutted  unless  it  appear  by  some  act  done  at  the  time  that  the 
tenant  intended  to  make  the  encroachments  for  his  own  benefit,  and  not  ta 
hold  diem  as  he  held  his  farm  {Doe  d.  Lewis  v.  Rees,  6  Car.  &  P.  610; 
J}oe  d.  Dunraven  v.  Williams,  7  Car.  &  P.  332) ;  and  the  presumption 
-will  not  be  rebutted  by  the  tenant  showing  a  conveyance  to  his  son ;  for,  to 
use  the  expression  of  Alderson,  B.,  ''to  give  the  conveyance  that  effect, 
it  ought  to  have  been  an  open  act,  which  would  have  been  inconsistent 
i^ith  such  presumption."  Doe  d.  Lloyd  v.  Jones,  16  L.  J.,  N.  S.,  Exch., 
58,61. 

3.  Inclosure  may  take  place  by  agreement  between  all  parties  interested, 
^z.  the  owner  of  the  soil  and  the  parties  claiming  rights  of  conmion.  This 
mode  of  procedure  is  in  general  impracticable,  not  only  from  the  difficulty 
in  getting  a  numerous  body  to  give  their  assent,  but  also,  because  in  general 
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many  have  not,  on  account  of  infimcj,  coverture  or  otherwise,  the  power  to 
give  it.    This  has  rendered  the  assistance  of  the  legislature  necessary. 

4.  The  inclosure  of  commons,  so  frequent  of  late  years,  has  rendered 
much  less  usual  than  formerly  the  rights  of  common  possessed  hy  tenants  of 
manors  over  the  lord's  wastes.  These  inclosures  were,  until  recently,  effected 
hy  private  acts  of  parliament,  obtained  for  the  purpose  of  each  particular 
inclosure,  subject  to  the  provisions  of  the  General  Inclosure  Act  (41  Geo.  3, 
c.  109;  and  see  also  stats.  3  &  4  Will.  4,  c.  87;  3  &  4  Vict.  c.3l),  which 
contained  general  regulations  applicable  to  all.  But  by  a  recent  act  of 
parliament,  stat.  8  &  9  Vict.  c.  118,  amended  by  stat.  9  &  10  Vict.  c.  70, 
extended  by  10  &  11  Vict.  c.  Ill,  ixtrther  extended  by  11  &  12  Vict  c.  99, 
and  12  &  13  Vict.  c.  83,  and  continued  by  14  &  16  Vict  c  63,  commis- 
sioners have  been  appointed,  styled  the  Inclosure  Commissioners  of  England 
and  Wales,  under  whose  sanction  inclosures  may  now  be  more  readily 
effected,  several  local  inclosures  being  comprised  in  one  act 

The  rights  of  common  possessed  by  owners  of  land  in  common  fields, 
however  useful  in  ancient  times,  are  now  found  greatly  to  interfere  with  the 
modem  practice  of  husbandry ;  and  acts  have  accordingly  been  recently 
passed  to  facilitate  the  exchange  (4  &  6  Will.  4,  c.  30)  and  separate 
inclosure  (6  &  7  Will.  4,  c.  116)  of  lands  in  such  conmion  fields.  Under 
the  provisions  of  these  acts,  each  owner  may  now  obtain  a  separate  parcel 
of  land,  discharged  from  all  rights  of  common  belonging  to  any  other  per- 
son.   WiU.  Real  Prop.  267. 


(    95    ) 


SURY    V.    PI  GOT  (a). 


Int.  Hilly  1  Car.  Rot.  124. 
[Reported  Poph.  166.] 

Easements.] — A.  was  possessed  of  a  rectory,  of  which  a  curtilage  was 
parcel.  From  time  immemorial  a  watering  place  for  cattle,  ^c, 
existed  in  the  said  curtilage,  and  a  stream  had  flowed  through  apiece 
of  land  called  the  hopyard  to  fill  the  pond  at  the  watering  place. 
A.  afterwards  purchased  the  hopyard,  and  thus  became  possessed 
of  the  rectory  and  hopyard  at  the  same  time.  He  then  sold  the  hop- 
yard  to  JB.y  under  whose  title  the  defendant  entered  and  obstructed 
the  watercourse  by  erecting  a  stone  dam  across  it  within  the  limits 
of  the  hopyard : — Held,  that  the  right  to  the  watercourse  was  not 
extinguished  by  the  unity  of  possession,  and  that  the  plaintiff  was 
entitled  to  recover  for  the  obstruction. 

A  UKUercaurse  having  its  origin  ex  jure  natures,  and  not  from  grant  or 
prescription,  is  not  extinguished  by  unity  of  possession. 

A  right  of  way,  however,  having  its  origin  either  by  grant  or  prescrip- 
tion, will  be  extinguished  by  unity  of  possession,  unless  it  be  a  way  of 
necessity,  as  a  way  to  market  or  church. 

Semble,  a  warren  is  not  extinguished  by  unity  of  possession,  because  a 
man  may  have  a  warren  on  his  own  land. 

If  a  person  having  a  mill  on  part  of  his  land,  with  a  watercourse  to  it 
passing  through  another  part  of  his  land,  sell  the  mill,  he  cannot  stop 
the  wafercourse. 

Where  a  man  hath  a  house  and  ancient  windows  in  it,  and  another 
person  erect  a  new  house  and  stop  up  the  light,  an  action  on  the  case 
will  lie. 

A.  by  prescription  being  bound  to  keep  up  a  fence  between  his  close  and 
B.*s,  purchases  B.'s  close,  and  permits  them  to  be  open  without  any 

(a)  5.  C  Nov,  84 ;  Latch.  153 ;  nom.  Surrey      Shury  v.  Piggott ;  Sir  W.  Jones,  145. 
T.  Piggait,  Paliner,  444;  3  Bulst  339,  nom. 
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fence  between  them.  On  A.*8  deaths  leaving  two  daughters  who 
make  a  partition^  one  of  the  closes  being  allotted  to  each  of  them^ — 
Semble,  the  prescription  to  keep  up  the  fence  is  destroyed  by  unity  of 
possession^ 

IN  an  action  upon  the  case  for  stopping  his  watercourse^  the  plaintiff 
declares  that,  14  Octob.  22  Jac,  he  was  possessed  of  the  rectory  of 
M.  in  Berkshire,  of  which  a  curtilage  was  parcel,  and  that  in  this 
curtilage  is,  and  hath  been  time  out  of  mind,  a  watering  place,  for  the 
watering  of  the  cattle  of  the  plaintiff  and  others,  and  for  other  necessary 
uses,  and  that  a  certain  watercourse  had,  time  out  of  mind,  flowed  from 
Mildford  stream  to  this  curtilage,  and  that  this  water  filled  the  said 
pond ;  and  further,  that  the  defendant,  well  knowing  this,  and  intend- 
ing to  dam  up  the  said  watercourse,  built  a  stone  wall  thereupon, 
whereby  the  watercourse  was  stopped  up,  to  the  plaintiff's  damage  of 
20/,,  and  this  was  laid  with  a  continuendo.  The  defendant  pleaded 
that,  3  Henry  8,  the  said  Henry  8  was  seised  of  the  manor  of,  &c., 
and  of  the  said  rectory  in  his  demesne  as  of  fee,  and  of  a  certain  piece 
of  land  called  the  hopyard^  lying  between  the  said  watering  place  and 
the  said  stream,  and  by  his  letters-patent  granted  this  to  William  Box 
and  his  heirs,  by  virtue  whereof  he  was  seised.  Francis  Searles 
entered  upon  him  and  was  seised,  and  enfeofied  Pigot,  20  Jac., 
by  virtue  whereof  he  was  seised,  &c. ;  and  the  three  others  justify  as 
servants  to  Pigot,  that  they  the  said  day  and  year  filled  up  the  said 
watercourse,  as  it  was  lawful  for  them  to  do ;  and  that  this  is  the  same 
trespass,  &c.  The  plaintiff  demurs.  And  the  question  is,  whether  the 
unity  of  possession  of  all  in  Henry  8  hath  distinguished  the  water- 
course, 

DorreU,  for  the  plaintiff,  argued  that  if  it  were  lihe  case  of  a  common,  it 
was  clear  that  it  was  destroyed,  because  common  ought  to  be  in  another 
man's  land,  but  not  in  our  case,  for  if  one  prescribe  to  have  warren,  if 
he  purchase  the  land  yet  he  shall  have  warren,  1 1  H.  7, 25.  There  are 
two  houses,  and  the  one  prescribes  that  the  other  shall  mend  the  gutter, 
and  afterwards  they  come  to  the  hands  of  one  man,  and  then  he  alien 
one  of  them,  this  unity  shall  destroy  the  mending  of  the  gutter, 

• 

Bear,  for  the  defendant,  argued  that  the  unity  hath  destroyed  the 
custom,  21  E.  3,  2.    A  way  is  but  an  easement,  yet  by  the  purchase  of 
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the  land  the  way  is  extinguished;  and  also  the  watercourse  is  not 
only  an  easement  but  a  profit,  k  prendre ;  and  he  cited  Dyer,  295, 
b.  19,  in  case  of  an  inclosure,  that  the  inclosure  is  extinguished,  but 
there  is  made  a  quaere ;  and  he  cited  38  Eliz.  in  C.  B.,  an  opinion  that 
by  purchase  of  a  close  the  inclosure  is  extinguished ;  k,  fortiori  here 
because  it  is  a  profit  And  for  the  case  of  1 1  H.  7,  25,  it  is  by  the 
custom  of  London ;  but  there  is  no  custom  in  our  case,  and  the  case 
of  a  warren  is  not  like  to  our  case,  because  a  man  may  have  warren 
in  his  own  soil. 

Barksedak,  for  the  plaintiff,  in  Michaelmas  Term  next,  argued  that 
the  unity  of  possession  in  H.  8  had  not  extinguished  the  watercourse, 
and  that  the  terminus  ad  quern  and  the  medium  also  being  in  one,  had  not 
extinguished  nor  destroyed  it  And  JBenedicta  est  expositio  quando 
res  rediamtwr  a  destructioTie  (4  Co.  26).  The  law  will  not  destroy 
things,  but  the  law  will  sometimes  suffer  a  fiction  (which  is  nothing 
tit  rerum  naturd)  ut  res  magis  valeat  quam  pereat,  I  confess  that  profit 
h.  prendre  as  common  or  rent  is  extinguished  by  unity  of  possession ; 
for  common  it  appeareth  in  4  £.  3,  45,  46,  and  in  TSfrringham's  Case^ 
4  Co.  36  b,  ante,  p.  78 ;  and  for  rent  it  appeareth  in  4  H.  4, 7 ;  and  in  21 
E.  3,  2,  it  appeareth  that  a  way  is  extinguished  by  unity  of  posses- 
sion, 3  H.  6,  31,  Brooke,  Nusans,  11 ;  for  it  is  repugnant  for  a  man 
to  have  a  way  upon  his  own  land.  But  I  conceive  that  our  case  differs 
from  the  case  of  a  way,  and  for  this  reason,  that  where  the  thing  hath 
a  being  and  existence,  notwithstanding  the  unity,  there  it  is  not 
destroyed  by  the  unity,  but  the  watercourse  hath  a  being  notwith- 
ati^ding  the  unity,  ergo,  &c.  I  will  prove  the  major  proposition  by 
these  cases : — 35  H.  6,  55,  56,  Where  a  warren  is  not  extinct  by  a 
feofiment  of  the  land,  for  I  may  hawk  and  hpnt  on  my  own  land  as  on 
another  man's,  so  the  warren  hath  existence  notwithstanding  the  unity. 
Dyer,  326,  Where  the  Queen  was  seised  of  Waddon  Chase,  and  the 
Lord  Gray  was  lieutenant  there  in  fee,  and  he  and  his  ancestors  and 
their  keepers  had  by  prescription  used  to  hunt  wandering  deer  in  the 
demesnes  of  the  manor  of  S.  adjoining  as  in  purlieus.  The  manor  of 
S.  comes  into  the  Queen's  hands,  who  grants  this  to  Fortescue  in  fee, 
with  firee  warren  within  the  demesnes,  &c. :  it  was  holden  that  the  unity 
doth  not  extinguish  the  purlieu.  Dyer,  295,  Two  closes  adjoin,  the  one 
by  prescription  is  bound  to  keep  up  a  fence,  the  owner  of  one  pur- 
chases the  other,  and  suffers  the  hedges  to  decay,  and  dies,  leaving  two 

T.L.C.  ^ 


98  SURY   V.   PiGOT, 

daughters  his  heirs,  who  make  partition :  quaere,  whether  the  prescrip- 
tion for  the  inclosure  be  revived ;  true  it  is  that  it  is  made  a  quaere, 
but  he  saith,  see  the  like  case,  1 1  Hen.  7,  S5,  of  a  gutter  which  proves 
our  case,  as  I  will  show  afterwards. 

For  the  minor  proposition  that,  the  watercourse  hath  being,  notwith- 
standing the  said  unity,  I  will  prove  it  by  12  Hen.  7, 4 ;  a  praecipe  quod 
reddat  of  land,  aqu&  co-operta.  Mich.  6  Jac,  Ckallenor  and  Moare^s 
Case,  an  ejectione  firmae  was  brought  of  a  watercourse,  and  it  was 
there  resolved  that  it  does  not  lie,  because  it  is  not  Jirma,  sed  currii  ;  but 
of  terra  aqud  co-operta  it  doth  lie.  Also  I  will  take  some  exceptions  to 
the  bar.  1.  There  is  no  title  in  the  bar  for  the  defendant  Pigot,  and  so 
we  being  in  possession,  albeit  in  truth  we  have  no  title,  yet  he  who  hath 
no  title  cannot  oust  us,  neither  can  stop  the  said  watercourse,  and  it  is 
only  shown  in  the  bar  that  Searles  entered  and  enfeoffed  Pigot,  but 
for  anything  that  yet  appears,  the  true  owner  continued  in  possession. 
21  Jac.  C.  B.,  Cook  against  Cook  in  a  writ  of  dower,  the  defendant 
pleads  an  entry  after  the  darrein  continuance,  and  doth  not  plead 
that  he  ousted  him,  and  upon  this  the  plaintiff  demurs;  and  it  is 
there  adjudged  that  it  is  no  plea  in  bar,  because  he  doth  not  say,  that 
the  defendant  entered  and  ousted  the  tenant.  2.  Exception,  the 
action  is  brought  against  four,  ficil.  Pigot,  Cole,  Branch  and  Elyman ; 
and  Pigot  hath  conveyed  a  title  from  Searles,  the  three  other  defendants 
justify ;  but  Pigot  doth  not  say  anything  but  that  Searles  enfeoffed 
him.  7  Hen.  6,  an  action  of  waste  is  brought  against  many,  one 
answers,  and  the  other  not,  this  is  a  discontinuance.  And  for  the  prin- 
cipal matter,  I  will  conclude  with  11  Hen.  7, 25 ;  Bro.  Extinguishment^ 
60,  two  have  tenements  adjoining,  and  the  one  hath  a  gutter  in  the 
other's  land,  and  afterwards  one  purchases  both,  and  then  he  aliens  one 
to  one,  and  another  to  another,  the  gutter  is  revived  notwithstanding 
the  unity,  because  it  is  very  necessary,  and  so  he  prayed  judgment  for 
the  plaintiff. 

Bear,  for  the  defendant. — I,  in  a  manner,  agree  with  all  the  cases 
which  have  been  put  on  the  other  side ;  and  I  conceive  that  the  water- 
course is  not  stagnum  but  servitvum,  which  is  due  from  the  one  land  to 
the  other.  It  is  but  a  liberty,  and  therefore  I  agree  with  ChaUenors 
Case,  which  is  but  a  liberty,  that  an  ejectione  ftnme  doth  not  lie  of  it,, 
but  ejectione  jimuB  lies  de  stagno. 

For  the  first  exception  I  answer  and  confess,  that  to  allege  an  entry 
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after  the  darrein. continuance,  without  alleging  an  ouster  of  the  tenant, 
cannot  abate  the  writ,  for  the  defendant  may  enter  to  another  intent 
as  appeareth  in  the  Commentaries,  and  with  the  assent  of  the  tenant ; 
but  here  it  was  alleged,  that  a  feofiinent  was  made,  and  a  livpry  which 
implies  another. 

For  the  matter  in  law,  I  conceive  that  the  watercourse  is  extinguished, 
and  it  may  be  compared  to  21  E.  3.  2.  The  case  of  a  way  which  is 
extinguished  by  unity  of  possession,  Hemdon  and  CroucMs  Case,  Hill. 
36  Eliz.  Rot  1332.  Two  were  seised  of  two  several  acres  of  land,  of 
which  the  one  ought  to  inclose  against  the  other,  one  purchases  them 
both,  and  lets  them  to  several  men,  and  there  the  opinion  was,  and  it  was 
adjudged  accordingly,  that  the  inclosure  is  not  revived,  but  remains 
extinguished.  In  Harrington's  Case,  39  Eliz.,  the  same  thing  was 
resolved ;  and  albeit  in  Dyer,  295,  is  a  quaere,  yet  the  better  opinion  hath 
been  taken  according  to  these  resolutions.  In  Jordan  and  Atwood's 
Case,  Owen,  121,  when  one  had  a  way  from  one  acre  to  another,  and 
afterwards  purchased  the  acre  upon  which  he  had  the  way,  and  after- 
wards sold  it,  in  that  case  the  opinion  of  three  justices  was,  that  the  way 
was  extinguished.  Also  11  H.  4,  50,  and  11  H.  7,  25,  prove  this  case, 
for  the  sidd  case  is  compared  to  the  custom  of  Gavelkind  and  Burrough 
English,  and  there  the  quaere  is  made  whether  by  the  custom  it  be 
revived,  and  if  it  be  a  custom  which  runs  with  the  land,  the  unity  of 
possession  doth  not  extinguish  it  Conunon  appendant  is  destroyed 
by  unity  of  possession,  and  yet  it  is  a  thing  of  common  right, 
Tyrringkam^s  Case,  4  Co.  36  b,  and  24  E.  3,  2;  but  a  watercourse 
being  a  thing  against  common  right,  a  fortiori  it  shall  be  extinguished. 
Now  I  will  take  some  exceptions  to  the  declaration. 

I.  Because  he  hath  laid  a  prescription  for  a  watercourse,  as  to  say, 
that  it  was  belonging  to  a  rectory,  to  which  &c.,  and  this  is  a  good  ex- 
ception as  appears  by  IsehanCs  Case,  6  Eliz.  6  Dyer,  70  (ft),  where 
exception  was  taken,  that  before  his  prescription  he  doth  not  say  that 
it  was  antiquum  parcum,  which  exception  (as  it  is  there  said)  was  the 
principal  cause  that  judgment  was  given  against  him ;  and  also,  as  the 
case  is  here,  it  ought  to  be  a  rectory  impropriate,  and  this  cannot  be 
before  the  time  of  H.  8,  which  is  within  time  of  memory,  for  before 
the  said  time  no  lay  person  could,  have  a  rectory  impropriate,  and  there- 
fore I  pray  judgment  for  the  defendant! 

(6)  Withers  v.  Iseham, 

h2 
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BarksedaU  said,  the  prescription  was  well  laid,  and  he  would  prove 
that  by  39  H.  6,  32,  and  33  H.  6,  26. 

Per  Curiam. — The  prescription  is  good  enough,  and  albeit  it  is  not 
said,  that  it  is  antiqua  rectorial  yet  it  is  well  enough,  Mich.  1  Car.  at 
Reading  Term,  in  Brock  and  Harrises  Case,  he  doth  not  say  that  it  was 
antiquum  messuagium,  and  yet  it  was  resolved  good. 

Doddridge^  J. — The  case  of  6  E.  6,  differs  in  this  point  from  this  case, 
for  a  rectory  shall  always  be  intended  ancient,  and  so  is  not  a  park, 
for  it  may  be  newly  created.  And  he  put  this  case ;  suppose  I  have 
a  mill,  and  I  have  a  watercourse  to  this  in  my  own  land,  and  I  sell  the 
land,  I  cannot  stop  the  watercourse. 

CreWy  C.  J.,  seemed  of  opinion  that  the  prescription  was  gone,  and 
that  the  better  opinion  in  Dyer,  295,  13  Eliz.,  had  always  been,  that 
the  inclosure  is  gone  by  unity  of  possession,  but  yet  the  watercourse 
is  matter  of  necessity. 

Doddridge -snd  Whitlocke,  J  J. — The  way  is  matter  of  election,  but 
the  course  of  water  is  natural. 

JoneSy  J. — There  is  great  difference  between  a  way  and  a  water- 
course as  to  this  purpose ;  for  admit  that  this  watercourse,  afler  that 
it  had  been  in  the  curtilage  of  the  plaintiff^  goes  further  to  the  cur- 
tilage of  another,  shall  not  that  other  have  the  benefit  of  this  water- 
course, notwithstanding  the  unity  of  possession  ?  I  think  clearly  that 
he  shall. 

Doddridge,  J. — My  opinion  is,  that  the  watercourse  is  not  extin- 
guished by  the  unity  of  possession.  [But  some  conceived  that  he  had 
declared  his  opinion  in  terror  to  the  defendant] 

Barksedale,  afterwards  the  same  term,  for  the  plaintiff,  said,  that  he 
had  argued  the  case  before,  and  therefore  would  now  only  endeavour  to 
answer  some  exceptions  which  had  been  taken  to  the  declaration. 
1.  Exception  hath  been  that  no  prescription  or  custom  is  made  for 
this  watercourse,  but  only  that  currere  solebat  et  consuevit  But  I  con- 
ceive that  the  declaration  is  good  notwithstanding  this,  because  the 
plaintiff  here  doth  not  claim  an  interest  in  the  watercourse,  but  in  the 
land  in  which,  &c.,  and  therefore  it  is  good,  and  this  appeareth  by  12 
E.  4,  9,  the  Prior  of  Lantonys's  Case,  in  a  prescription  in  a  market 
overt  generally,  and  the  reason  there  was,  because  he  was  a  stranger,  as  in 
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our  case  he  is,  and  this  pleading  appeareth  also  to  be  good  by  Coke's 
Book  of  Entries,  18,  Smyth's  Case^  which  was  entered  9  Jac.  Rot  S66, 
in  this  Court,  2.  Exception  was,  because  it  is  not  said,  that  it  was  an- 
tiqua  rectoria.  3.  Exception,  because  it  doth  not  appear  that  he  was  a 
spiritual  man  to  whom  the  demise  of  the  rectory  was  made.  4.  Because 
it  is  not  said  that  the  watercourse  ad  predict,  rectariam  pertinet.  5. 
Because  the  watercourse  is  alleged  to  be  for  his  customary  tenants 
of  the  said  rectory,  and  this  is  not  good,  as  appeareth  by  21  Eliz.  Dyer, 
363.  Prescription  pro  quolibet  ctistomar.  tenente  is  not  good,  but  I 
conceive  that  this  is  not  our  case,  for  here  is  customarius  tenens  rectoruBy 
and  there  it  is  agreed  that  quilibet  customarius  tenens  maner.  had  been 
good.  And  the  plea  in  bar  hath  salved  these  objections,  and  there- 
fore he  prayed  judgment  for  the  plaintiff. 

Jeremy,  {oT  the  defendant. — And  first  for  the  matter  in  law,  it  seemed 
to  him  that  by  the  unity  of  possession  the  watercourse  is  extinguished, 
and  the  watercourse  may  well  be  compared  to  the  case  of  the  way,  for 
as  a  way  is  a  passage  for  men  over  the  land,  so  water  hath  passage  upon 
the  land,  and  a  way  is  extinguished  by  unity,  as  appeareth  by  SI  E.  3, 2 ; 
1 1  H.  4,  5 ;  21  Ass.  and  Davys's  Reports,  5 ;  and  in  4  Jac.  Jordan 
and  Atwaod^s  Case,  Owen,  121,  it  was  the  better  opinion,  that  a  way 
T^as   extinguished   by  unity  of  possession  ;    true  it  is,  that   there 
Popham,  C.  J.  put  the  difference,  where  the  way  is  of  necessity  and 
where  not ;  for  where  the  way  is  of  necessity,  there  it  shall  not  be  ex- 
tinguished.    This  case  hath  been  compared  to  the  case  of  a  warren 
in  35  H.  6,  55 ;  but  I  conceive  that  the  cases  are  not  alike,  because  a 
warren  is  a  mere  liberty,  8  H.  7,  5.     A  man  may  have  a  warren  in  his 
own  land,  and  Butfs  Case,  7  Co.  23  a,  by  a  feofiment  of  land,  a  warren 
doth  not  pass ;  but  this  watercourse  hath  its  original  out  of  the  land, 
and  this  case  cannot  be  compared  to  an  ancient  watercourse  running 
to  a  mill,  for  notwithstanding  the  unity  it  shall  pass  with  the  mill, 
for  otherwise  it  shall  not  be  molendinum  aquatinum,  so  that  the  water 
there  is  parcel  of  the  thing,  and  so  of  necessity  ought  to  pass  with  the 
thing ;  but  here  it  doth  not  appear  that  it  is  a  watercourse  of  necessity, 
and  for  anything  that  appeareth,  it  may  be  filled  with  another  water- 
coiirse.   Also  I  conceive  that  the  declaration  is  not  good; — 1.  Because 
neither  prescription  nor  custom  is  laid  for  the  watercourse,  and  it  ap- 
peareth in  Co.  Book  of  Entries,  Holcome  and  Evans's  Case,  and  the 
old  Book  of  Entries,  616,  617,  Mich.  1  Car.  Rot  107,  Turner  and 
Denniis  Case,  in  this  Court,  in  trespass  for  breaking  his  close,  &c., 
the  defendant  justified  for  a  way,  &c.,  and  that  he  was  possessed  for 
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years,  and  for  him  and  his  occupiers  had  a  way  over  the  land,  the  plain- 
tiff demurred  and  it  was  resolved,  that  the  prescription  was  not  good. 
2.  The  declaration  is  insufficient,  being  an  action  upon  the  case  for  the 
stopping  of  a  watercourse,  and  it  is  not  vi  et  armis,  nor  contra  pacem, 
the  Earl  of  Shrewsbury's  Case,  9  Co.  50,  when  there  are  two 
causes  of  an  action  upon  the  case,  the  one  causa  causans,  the  other 
causa  causata,  causa  causans  may  be  alleged  vi  et  armis,  for  this  is 
not  the  immediate  cause  of  the  action,  but  causa  causata,  F.  N.  B.  86, 
12  H.  4,  3,  8  It  2,  and  29  £.  3,  18  b,  in  the  end  of  the  writ  of  action 
upon  the  case,  shall  be  contra  pacem.  3.  Also  he  hath  prescribed  for 
the  tenants  of  the  rectory,  which  is  not  possible,  for  no  layman  could 
be  tenant  of  a  rectory,  or  of  tithes  before  the  statute  of  H.  8,  and 
therefore  I  pray  judgment  for  the  defendant 

Wkiilocke,  C.  J. — I  conceive  that  the  declaration  is  good,  and 
the  bar  naught,  both  for  the  form  and  matter.  The  .question  here  is 
of  aqua  profluens,  and  I  conceive  that  there  needs  no  prescription 
or  custom  in  this  case,  for  water  hath  its  natural  course ;  and,  as  is 
observed  by  Brudnell  in  IS  H.  8,  7uitur&  su&  descendit  (c),  it  may  be 
called  usu^ptio  or  usage,  and  I  conceive  that  the  action  upon  the 
case  very  well  lies  in  this  case,  like  to  the  case  where  a  man  hadi  a 
house  and  windows  in  it,  and  another  erects  a  new  house  and  stops  the 
light,  then  he  may  have  an  action  upon  the  case ;  but  true  it  is,  that  he 
shall  not  only  count  for  the  loss  of  the  air,  but  also  he  ought  to  prescribe 
that  time  out  of  mind  light  had  entered  by  these  windows,  &c.,  see 
7  E.  3.  If  there  be  a  schoolmaster  in  a  town,  and  another  erect  a 
new  school  in  the  same  town,  an  action  upon  the  case  doth  not  Ue 
against  him,  because  schools  are  for  the  public  benefit,  and  every  private 
man  may  have  a  school  in  his  house.  And  for  the  exception,  that  a 
layman  cannot  be  possessed  of  a  rectory,  I  conceive  that  the  declaration 
is  good  notwithstanding,  for  a  layman  may  have  a  rectory  by  demise. 

And  for  the  plea  in  bar,  it  is  not  good  for  the  form,  because  that 
Searles  entered  and  enfeoffed  Pigot,  and  it  is  not  said  that  he  entered 
and  expulit ;  and  if  a  man  enter  and  make  a  feoffment,  the  owner  being 
upon  the  land,  the  feoffment  is  void,  and  therefore  an  actual  ouster 
ought  to  be  shown.  And  for  the  matter  in  law,  I  conceive  that  the 
bar  is  not  good,  for  by  the  unity  of  possession  the  watercourse  is  not 
extinguished,  and  yet  I  agree  with  the  cases  of  a  way  and  common  upon 
the  differences  of  rights  which  are  put  in  Bracton,  lib.  4,  221.    These 

(c)  See  Wood  v.  fFaud,  3  Exch.  775. 
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are  called  ^ervittUes,  as  jus  eundi,  fodiendiy  Juxuriendi^  &c.,  sunt  tervi- 
tuies  quas  prmdia  ex  quibvs  exeunt  oliisprtBdiis  debent,  and  are  called 
servitutes  prtBdiales,  and  this  began  by  private  right,  to  wit,  by  grant 
or  prescription. 

A  way  or  common  shall  be  extinguished,  because  they  are  part  of 
the  profits  of  the  land,  and  the  same  law  is  of  fishings  also ;  but  in  our 
case  the  watercourse  doth  not  begin  by  the  consent  of  parties,  nor  by 
prescription,  but  ex  jure  naturse,  and  therefore  shall  not  be  extin- 
guished by  unity.  A  warren  is  not  extinguished  by  unity,  because  a 
man  may  have  a  warren  in  his  own  land ;  and  in  the  case  of  11  H.  7, 25, 
the  gutter  was  not  extinguished  only  by  the  unity  of  possession,  but 
there  also  appeareth  in  the  case  that  the  pipes  were  destroyed,  whereby 
it  could  not  be  reyived ;  and  although  in  the  book  of  the  13  Eliz.,  Dyer, 
295  (rf),  where  two  closes  adjoin  together,  the  one  being  by  prescrip- 
tion bound  to  keep  up  a  fence,  and  the  owner  of  the  one  purchase  the 
other,  and  dies,  leaving  issue  two  daughters  who  make  partition,  it  is 
a  quaere  whether  the  inclosure  be  revived,  yet  I  conceive  clearly,  that 
by  unity  of  the  possession  the  inclosure  is  destroyed,  for  fencing  is 
not  natural,  but  comes  by  industry  of  men,  and  therefore  by  the  unity 
it  shall  be  gone ;  and  so  briefly,  with  this  diversity  he  concluded  that 
where  the  thing  hath  its  being  by  prescription,  unity  will  extinguish 
it;  but  where  the  thing  hath  its  being  ex  jure  naturee,  it  shall  not  be 
extinguished,  and  therefore  the  plaintiff*  ought  to  have  judgment 

Janes,  J. — I  agree  that  the  declaration  is  good,  and  that  the  bar 
also  is  good  in  manner,  but  for  the  matter  in  law  it  is  not  good. 

As  to  the  first  exception  to  the  declaration,  I  conceive  it  is  good, 
albeit  there  wants  a  prescription,  and  this  is  the  ordinary  of  pleading^ 
as  appears  in  LuttreVs  Case,  4  Co.  86,  and  in  all  the  precedents  before 
cited« 

S.  For  the  exception  vi  et  armis,  I  conceive  there  is  this  diflference, 
where  the  act  is  a  trespass  and  a  nuisance,  there  it  may  be  laid  to  be  vi 
et  armis ;  but  if  it  be  a  nuisance  only,  and  not  a  trespass,  it  is  otherwise : 
as  if  I  have  a  way  over  another  man's  land,  if  a  stranger  dig  in  the 
land  so  that  I  cannot  have  the  way,  now  because  it  is  a  trespass  to  the 
owner  of  the  soil,  in  my  action  upon  the  case  against  a  stranger  I  may 
have  vi  et  armis ;  but  if  the  owner  stop  the  way,  there  vi  et  armis  shall 
not  be  in  my  action  upon  the  case. 

For  the  third  exception,  because  he  doth  not  say  ad  rectoriam  spec- 

{d)  See  BoyU  v.  TcmlyUi  6  B.  &  A.  337. 
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tandam  (a),  but  I  conceive  that  it  shall  be  intended  ad  rectoriam  impro- 
priat  and  so  it  appeareth. 

4.  Where  it  is  said  watercourse  for  his  tenants,  I  conceive  it  is 
good  enough,  being  in  an  action  upon  the  case  where  damages  only 
are  to  be  recovered.  The  bar  also  is  good  in  form;  for  although 
the  tenant  here  be  a  disseisor,  yet  it  is  a  good  bar,  for  it  matters  not 
whether  he  hath  a  title  or  not,  if  the  watercourse  be  extinct  by  the 
unity.  For  the  matter  in  law,  I  conceive  that  the  unity  of  possession 
has  not  extinguished  the  watercourse.  A  man  hath  things  out  of 
another  man*s  land,  either  by  grant  as  a  seigniory,  rent,  common,  &C., 
and  these  are  extinguished  by  unity,  &c.;  and  the  reason  is,  because 
one  who  hath  interest  as  owner  of  the  land  cannot  have  a  particular 
interest  in  the  same  land  also.  Or  by  prescription,  and  those  things 
are  extinguished  by  unity  of  possession  also,  and  not  only  for  the 
first  reason,  because  he  is  owner  of  the  land  and  so  cannot  have  a 
particular  interest  in  the  same  land  also,  but  also  because  that  by 
the  unity  the  prescription  fails.  And  for  the  case  in  Dyer,  295, 13  Eliz., 
I  conceive  that  by  the  unity  the  inclosure  is  gone,  and  so  it  was  re- 
solved in  37  Eliz.,  for  every  one  is  not  bound  to  inclose.  For  the  case 
of  the  way,  I  will  suspend  my  opinion  concerning  it,  because  Clark 
and  LamVs  Case  is  now  depending,  touching  it  in  the  same  point 

But  now  for  our  case ;  it  difiers  from  the  other  cases,  for  the  pre- 
scription here  is  in  another  manner  than  is  made  for  common^  for 
it  shall  be  pleaded  either  as  appendant  or  appurtenant;  but  currere 
solebat  is  only  in  this  pleading,  for  here  no  interest  is  claimed,  but  in 
the  other  cases  an  interest  is  claimed.  In  this  case  the  land  remains 
as  it  was  before,  and  therefore  the  unity  will  not  extinguish  it ;  and 
if  such  a  unity  by  construction  of  law  should  extinguish  watercourses, 
it  would  be  too  dangerous :  for  suppose  a  man  hath  a  watercourse 
from  the  Thames  to  his  house  in  Lambeth,  if  he  purchase  a  parcel  of 
land  in  Henley ;  now,  because  that  the  Thames  comes  by  the  same  land, 
shall  his  watercourse  be  extinguished  ?  Also  suppose  that  the  water- 
course, after  it  hath  been  in  the  curtilage  of  the  plaintiff,  goes  into 
another  curtilage,  is  it  reason  that  by  this  unity  the  second  man  shall 
lose  his  watercourse  ?  Without  doubt  it  is  imreasonable.  And  the 
case  of  1 1  H.  7,  S5,  of  the  gutter,  warrants  this  opinion,  and  therefore 
the  plaintiff  ought  to  have  judgment 

Doddridge,  J. — I  conceive  no  great  diiRcvilty  in  the  case ;  for  the 
exceptions  to  the  declarations  they  are  not  material. 

(a)  Qy.  antiquam. 
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1.  That  there  wants  prescription  or  custom,  I  conceive  that  it  is 
good  enough,  for  here  are  the  words  of  currere  solebat  et  consyevit, 
and  consuevit  is  a  good  word  for  a  custom. 

2.  That  a  layman  cannot  have  a  parsonage.  True  it  is,  that  a  lay« 
man  cannot  be  a  parson,  but  he  may  have  a  parsonage,  for  he  may  be 
lessee  of  it,  which  appeareth  many  times  in  our  books. 

S.  That  it  is  not  alleged  to  be  vi  et  armis.  This  is  the  most  colour- 
able exception,  and  the  case  and  rule  cited  out  of  The  Earl  of  Shrews* 
bttry's  Casey  9  Co.  50,  is  good  law ;  but  it  is  impossible  to  plead  vi  et 
armis  in  this  case,  for  the  unity  was  in  H.  8,  and  the  wrong  is  supposed 
after  the  severance,  and  it  is  supposed  to  be  done  by  the  ovmer  of  the 
land,  and  a  man  cannot  do  a  thing  upon  his  own  land  vi  et  armis. 

4.  Because  it  is  not  alleged  to  be  an  ancient  rectory.  I  conceive  it 
need  not,  because  the  law  presumes  all  rectories  to  be  ancient,  the 
patronages  whereof  are  gained  ratione  fundi,  fundationis,  vel  dotationis. 

5.  Because  he  doth  not  say  that  pertinet  ad  rectoriam.  But  he 
hath  said  a  thing  which  amounts  to  as  much ;  for  it  is  said,  that  in  the 
lectory  was  a  certain  curtilage  in  which  there  is  a  watering-pond,  and 
the  curtilage  is  part  of  the  house  ;  and,  therefore,  he  need  not  say  that 
it  belongs  to  the  house.  For  the  bar,  I  conceive  that  it  is  good  for 
the  manner.  A  man  makes  a  feoiSment  of  land,  the  owner  of  the  land 
being  present  at  the  same  time,  nothing  works  by  the  livery,  for  the 
reason  before  given  by  Jones,  J.  For  the  matter  of  law,  I  conceive 
that  the  unity  of  possession  doth  not  extinguish  the  watercourse,  and 
that  for  two  reasons : 

1.  For  the  necessity  of  the  thing. 

2.  From  the  nature  of  the  thing  being  a  watercourse,  which  is  a 
thing  running. 

1.  For  the  necessity ;  and  this  is  the  reason  that  common  appendant^  ]  .' < 
by  the  unity  of  possession,  shall  not  be  extinguished,  for  it  is  ap- 
pendant to  ancient  land  hide,  and  gain  arable  land,  which  is  necessary  ^  ^ 
for  the  preservation  of  the  commonwealth ;  and  as  in  this  case  there  is 
a  necessity  of  bread,  so  in  our  case  there  is  a  necessity  of  water.  And 
for  the  case  of  a  way  distinguendum  est ;  for  if  it  be  a  way  which  is 
only  for  easement,  it  is  extinguished  by  unity  of  possession ;  but  if  it 
be  a  way  of  necessity,  as  a  way  to  market  or  church,  there  it  is  not 
extinguished  by  unity  of  possession ;  and  accordingly  was  the  opinion 
of  Popham,  C.  J.  (a),  which  I  take  for  good  law ;  and  the  case 
of  II  H.  7,  35,  is  a  notable  case,  and  there  a  reason  is  given  why  a 

(a)  In  Lady  Brown*t  Cote,  cited  more  fiilly  Palm.  446. 
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gutter  is  not  extinguished  by  unity  of  possession,  because  it  is  a 
matter  of  necessity. 

2.  From  the  nature  of  ijirater,  which  naturally  descends,  it  is  always 
current,  et  aut  invenit  aut  facit  viam ;  and  shall  such  a  thing  be  extin- 
guished which  hath  its  being  from  the  creation?  LuttreFs  Case^  4 
Co.  86y  a  mill  is  a  necessary  thing,  and  if  I  purchase  the  land  upon 
which  the  stream  goes  which  runs  to  this  mill,  and  afterwards  I  alien 
the  mill,  the  watercourse  remains.  So  if  a  man  hath  a  dyehouse,  and 
there  is  water  running  to  it,  and  afterwards  he  purchase  the  land 
upon  which  the  water  is  current  and  sell  it,  yet  he  shall  have  the 
watercourse.  Dyer.  Dame  BrowrCs  Case,  and  the  principal  case  in 
LuttreTs  Case,  a  fulling-mill  made  a  water-mill,  this  shall  not  alter  the 
nature  of  the  mill,  but  yet  it  remains  a  mill ;  so  the  water  hath  its 
course  notwithstanding  the  unity.     And  he  concluded  for  the  plaintiff. 

Crew,  C.  J.— I  agree  that  the  declaration  is  good^  and  also  that 
the  bar  is  good  for  the  manner ;  but  for  the  matter  in  law,  I  con- 
ceive that  it  is  not  good.  In  our  law  every  case  hath  its  stand  or  fall 
from  a  particijdar  reason  or  circumstance.  For  a  warren  and  tithes, 
they  are  not  extinguished  by  unity,  because  they  are  things  collateral 
to  the  land.  And  for  the  case  of  13  Eliz.  in  Dyer,  ^5,  of  an  inclosure,  I 
conceive  that  by  the  unity  the  inclosure  was  destroyed,  for  the  prescrip- 
tion was  interrupted,  and  in  Day  and  Drahis  Case,  S  Jac.,  in  this 
Court  it  was  adjudged  that  in  the  same  case  the  prescription  was  gone. 
It  may  be  resembled  to  the  case  of  Homage  Ancestrell,  57  E.  3,  Fitz- 
herbert,  Nusans.  And  for  our  case,  it  is  not  like  to  the  cases  of 
common  or  a  way,  because  the  watercourse  is  a  thing  natural,  and 
therefore  by  unity  it  shall  not  be  discharged ;  also  there  is  a  linement  (a) 
out  of  which  every  man  shall  have  a  benefit;  and  therefore  he  con- 
cluded that  judgment  should  be  given  for  the  plaintiff.  And  judgment 
was  commanded  to  be  entered  for  the  plaintiff. 


Bury  V.  Pigot,  a  case  found  in  so  many  reports,  is  a  leading  authority  on 
the  law  of  Easements.  "  The  case,"  says  Mr.  Justice  Story,  ^' is  most  fully 
reported  in  Popham ;  it  is  also  reported  in  Noy,  84 ;  Palmer,  444 ;  William 
Jones,  145 ;  and  3  Bulst.  339 ;  but  wit^iout  any  essential  difference.  It 
does  not  appear  to  me  that  there  is  any  difficulty  in  admitting  its  entire  cor- 
rectness. It  proceeds  upon  this  plain  principle,  that  a  privilege  which  was 
lannexed  to,  and  in  actual  use  with  the  rectory  during  the  unity  of  possession, 

(a)  Qy.  Tenement 
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ftnd  waB  not  parcel  of  the  other  land,  or  a  profit  a  prendre  out  of  that  land, 
was  to  be  conadered  as  still  existing  as  an  appurtenance  or  priyilege  annexed 
to  the  rectory,  notwithstanding  the  unity  of  possession.  The  running  water 
oyer  the  hopjard  was  not  parcel  of  the  hopyard,  or  an  ea^^ment  growing 
out  of  it.  But  if,  during  the  unity  of  possession,  the  priyilege  had  been 
disannexed  by  the  owner,  as  if  the  owner  had  during  that  period  stopped 
the  watercourse  and  thus  destroyed  the  privilege,  the  case  would  have  been 
otherwise.  A  subsequent  grant  of  the  rectory  would  then  have  conveyed 
only  the  privileges  actually  in  existence  and  use  at  the  time  of  the  convey- 
ance." 8  Mason's  Rep.  277,  278 ;  see  also  Pheysey  v.  Vicary,  16  Mees. 
&W.484. 

It  is  proposed  in  this  note,  to  consider  the  law  of  Easements,  so  ably  dis* 
cussed  in  the  principal  case,  in  the  following  order : — 

Firstf  what  constitutes  an  easement.  Secondfy,  how  an  easement  may 
be  acquired.  Tkirdlyj  the  incidents  of  easements.  Fourthlyj  the  dis- 
turbance of  easements,  and  the  remedies  in  respect  thereof.  Fifthly,  the 
extinguishment  of  easements. 

I.  What  constitutes  an  Easement. 

We  may  define  an  easement  to  be  a  right,  which  the  owner  of  one  tene- 
ment, which  is  called  the  dominant  tenement,  has  over  another  which  is 
called  the  servient  tenement,  to  compel  the  owner  thereof  to  permit  to  be 
done  or  to  refrain  fi'om  doing  something  on  such  tenement  for  the  advan- 
tage of  the  former.  Thus  if  the  owner  of  estate  A.  has  a  right  of  way  over 
estate  B.,  he  can  compel  the  owner  of  estate  B.  to  permit  him  to  go  along 
the  way.  So  if  the  owner  of  estate  A.  has  ancient  lights  in  a  house  on  his 
estate,  he  can  compel  the  owner  of  estate  B.  not  to  do  any  act  on  his  own 
land,  which  will  deprive  him  of  his  accustomed  portion  of  light  and  air. 

The  former  kind  of  easement  is  termed  affirmative,  the  latter  negative. 

Of  affirmative  easements,  that  is  to  say,  where  the  owner  of  the  servient 
tenement  must  permit  some  act  to  be  done  thereon  (in  addition  to  a  right 
of  way  by  the  owner  of  the  dominant  tenement),  may  be  mentioned,  the 
right  to  discharge  a  stream  of  water  along  a  certain  channel,  or  rain  water 
by  spout  or  projecting  eaves  (ThomcLS  v.  Thomas,  2  Cr.  M.  &  R.  34; 
11  Hen.  7,  25  b),  the  right  to  support  from  a  neighbouring  wall  to  hang 
clothes  on  a  line  passing  over  the  neighbouring  soil  {Drervell  v.  Towler,  3 
H.  &  Ad.  735) ;  to  bury  the  dead  in  a  particular  vault  (Darvney  v.  Dee, 
Cro.  Jac.  606 ;  Bryan  v.  WhUtler,  8  B.  &  C.  288 ;  2  Man.  k  Ry.  318) ; 
or  to  carry  on  an  offensive  trade.    Bliss  v.  Hall,  5  Scott,  600. 

Of  negative  easements  may  be  mentioned,  in  addition  to  the  right  to  re- 
ceive light  and  air  by  windows,  the  right  of  support  from  the  neighbouring 
soil,  and  to  receive  a  flow  of  water.     See  Grale,  Easements,  16. 

Among  the  distinctive  characteristics  of  easements  are  the  following. 
They  are  incorporeal  {Hewlins  v.  Shippam,  5  B.  &  C.  221 ;  7  D.  &  R. 
783),  and  are  imposed  upon  corporeal  property,  and  not  the  owner  of  it ;  so 
that,  although  the  owner  of  the  servient  tenement  may  be  changed,  the  right 
to  the  easement  sdll  remains  in  the  owner  of  the  dominant  tenement  (Taylor 
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V.  Whitehead,  2  Doug.  749 ;  Bullard  v.  Harrison^  4  Mau.  &  8eL  387 ; 
Pomfret  v.  Ricroft,  1  Saund.  322).  They  must  be  also  imposed  for  the 
beneficial  enjoyment  of  real  corporeal  property  (21  Ed.  3,  %  pi.  5 ;  Bailey 
V.  Appleyardj  3  Nev.  &  Per.  257) ;  though  they  give  no  right  to  the  owner 
of  the  dominant  tenement  to  take  any  profits,  or,  as  it  is  termed  in  our  old 
law  books,  profit  k  prendre,  as  in  the  case  of  commons.  Manning  y.  Was- 
ddUj  5  A.  &.  E.  758 ;  1  Nev.  &  Per.  172 ;  Blemett  v.  Tregonning,  3  A.  & 
E.  554;  5  Nev.  &  Man.  308 ;  Bailey  v.  Appleyard,  3  Nev.  &  Per.  257. 

Lastly,  the  two  tenements —the  dominant  and  the  servient — must  belong 
to  two  different  persons ;  for  if  they  become  the  property  of  the  same  person, 
the  easement,  as  is  laid  down  in  the  principal  case  (ante),  will  in  general  be 
merged  in  the  ownership.     See  post. 

It  may  here  be  mentioned,  that  what  we  term  easements,  from  their  being 
for  the  ease  and  benefit  of  the  owner  of  the  dominant  tenement,  were  in  the 
Roman  law  termed  servitudes,  from  their  being  a  burden  imposed  upon  the 
owner  of  the  servient  tenement. 

Predial  or  landed  servitudes  or  easements  have  been  divided,  in  the  Roman 
law,  into  rustic  and  urban ;  but  in  the  English  law  a  distinction  of  this  kind 
seems  to  lead  to  no  useful  purposes.  Inst.  ff.  de  Serv.  ss.  1,  2 ;  Vinn.  ad 
lust.  lib.  2,  tit.  3. 

II.  Mode  of  acquiring  Easements, 

An  easement  may  be  acquired — 1.  By  express  grant ;  2.  By  implied  grant ; 
3.  By  prescription. 

1.  Easements  by  express  Orant, 

Where  an  easement  is  created  by  express  grant,  the  instrument  by  which 
it  is  created  must  be  under  seal.  The  grant,  however,  of  an  easement  may 
be  made  either  separate  from  or  together  with  the  dominant  tenement,  and  a 
covenant  or  other  instrument  under  seal,  showing  the  intention  of  the  par- 
ties, may  take  effect  as  a  grant.  Holmes  v.  Seller j  3  Lev.  305 ;  Com.  Dig. 
Chimin,  D  3 ;  Senhouse  v.  Christian,  I  T.  R.  560  j  Oerrard  v.  Cooke, 
2  Bos.  &  Pul.  N.  R.  109. 

Where  there  is  a  conveyance  of  the  dominant  tenement,  it  appears  that  all 
easements  will  pass  as  appendant  11  Hen.  6,  22  pi.  10;  2  Roll.  Abr. 
60,  pi.  1 ;  Beaudely  v.  Brook,  Cro.  Jac.  189 ;  Canham  v.  Fiske,  2  Cr.  &; 
J.  126. 

Difficulties,  however,  often  arise  in  determining  what  easements  pass  by 
a  conveyance  of  the  dominant  tenement,  when  there  has  been  a  unity  of 
possession  of  the  dominant  and  servient  tenement.  These,  however,  will  be 
hereafter  considered. 

A  mere  parol  licence,  at  law,  confers  no  title  to  an  easement,  and  may  be 
recalled  at  any  time,  even  though  money  have  been  paid  for  it,  and  without 
repayment  of  the  money  (Wood  v.  Leadhitter,  13  M.  &  W.  838 ;  overruhng 
Tayler  v.  Waters,  7  Taunt.  374;  2  Marsh.  551).    In  the  leading  case  of 
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Hewlw  Y.  Shippamy  5  B.  fe  C.  221 ;  8.  (7.  7  D.  &  R.  733,  the  plaintiff 
being  leasee  of  an  inn,  for  yaluahle  consideration,  obtained  the  assent  of  the 
defendant  and  his  landlord,  to  his  making  a  drain  across  the  yard  of  the 
defendant,  whereby  he  incurred  considerable  expense.  In  an  action  for 
stopping  up  the  drain,  the  plaintiff  was  nonsuited,  and  a  rule  nisi  obtained 
by  him  was  discharged.  Baylej,  J.,  in  deliyering  the  judgment  of  the 
Court,  obsenred,  "  A  right  of  way,  or  a  right  of  passage  for  water  (where 
it  does  not  create  an  interest  in  the  land),  is  an  incorporeal  right,  and  stands 
upon  the  same  footing  with  other  incorporeal  rights,  such  as  rights  of  com- 
mon, rents,  advowsons,  &;c.  It  lies  not  in  livery,  but  in  grant,  and  a  freehold 
interest  in  it  cannot  be  created  or  passed  (even  if  a  chattel  interest  may, 
which  I  think  it  cannot),  otherwise  than  by  deed.''  See  also  Bryan  y. 
Whistler,  8  B.  &  C.  288 ;  /S.  C7.  2  Man.  &  Ry.  818 ;  Bradley  y.  QUI, 
1  Lutw.  70;  Cocker  y.  Cowper,  1  C.  M.  &  R.  418 ;  Wallis  y.  Harrison^ 
4  M.  &  W.  538 ;  Bird  y.  Higginson,  6  A.  &  E.  824. 

A  parol  licence,  howeyer,  will  be  an  excuse  for  a  trespass,  until  it  be  coun- 
termanded.    Per  Bayley,  J.,  in  Hewlitis  y.  Shippamy  5  B.  &  C.  233. 

Where,  howeyer,  an  agreement  for  yaluable  consideration  has  been  entered 
into  for  the  use  of  an  easement,  at  any  rate  where  the  owner  of  the  servient 
tenement  has  stood  by  and  allowed  the  expenditure  of  money  on  the  faith 
of  such  agreement,  a  Court  of  Equity  will  not  allow  him  to  recall  the 
licence,  and  will  compel  him  to  execute  a  proper  deed  of  grant.    Thus,  in  the 
case  of  The  Duke  of  Devonshire  y.  Eglin,  14  Beay.  580,  the  defendant 
agreed,  in  consideration  of  a  yearly  rent,  that  a  watercourse  for  supplying  a 
town  with  water  should  pass  under  his  land,  and  upon  the  faith  of  that 
agreement,  a  considerable  sum  of  money  was  laid  out  in  making  the  water- 
course.   No  grant  was  eyer  executed,  and,  in  about  nine  years  afler  its 
construction,  the  defendant,  in  consequence  of  some  disputes,  stopped  up  the 
watercourse.    Upon  a  bill  being  filed  by  the  plaintifis,  praying  a  declara^ 
tion  that  they  were  entitied  to  the  use  and  enjoyment  of  the  watercourse, 
and  for  an  injunction  to  restrain  the  defendant  from  obstructing  the  flow  of 
water  through  his  land,  the  defendant  admitted  that  he  consented  to  the  pas- 
sage of  the  water  through  his  land,  '^upon  condition  of  his  being  paid  a  proper 
and  reasonable  sum  or  price  for  that  consent  and  permission  *"  but  he  said, 
that  no  sum  had  at  any  time  been  agreed  on,  between  him  and  the  plain- 
tiffs, as  the  price  of  such  consent  or  permission :  Sir  J.  Romilly,  M.  R.  held, 
that,  under  the  circumstances  of  the  case,  the  defendant  could  not  preyent 
the  plaintiff's  enjojrment  of  the  easement ;  and  a  decree  was  made  declar- 
ing them  entitied  to  the  easement,  and  referring  it  to  the  Master  to  ascer- 
tain a  proper  rent,  and  settie  a  proper  deed,  and  granting  a  perpetual 
injunction  in  the  terms  prayed.     See  also  ^non.,  2  Eq.  Ca.  Abr.  522,  pi.  3; 
Clavering's  Case,  cited  5  Yes.  690,  and  6  Hare,  304,  n. ;  Jachson  y.  Cator, 
5  Ves.  688 ;  Gregory  y .  Mighelly  18  Ves.  328 ;  Williams  y .  Earl  of  Jersey, 
Cr.  &  Ph.  91 ;  Powell  y.  Thomas,  6  Hare,  300  j  Earl  of  Oxford's  Case,  2 
L.  Cas.  Eq.  442,  467. 
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It  appears  abo  that  even  at  law,  where  the  owner  of  the  dominant  tene- 
ment giyes  the  owner  of  the  serrient  tenement  a  right  to  use  his  rmn  land 
in  a  way  in  which,  but  for  an  easement  of  the  owner  of  the  dominant 
tenement,  he  would  have  had  a  clear  right  to  use  it,  such  Uoence  is  not 
countermandable,  at  any  rate  after  it  has  been  executed  and  expenses  have 
been  incurred  on  the  faith  thereof.  Thus  in  Liggiru  y.  IngSy  7  Bing.  682, 
where  the  plaintiff's  fitther,  by  oral  licence,  permitted  the  defendants  on  their 
own  land  to  lower  the  bank  of  a  river  and  make  a  weir  above  the  plaintiff's 
mill,  whereby  less  water  than  before  flowed  thereto,  it  was  held  by  the 
Court  of  Common  Pleas  that  the  plaintiff  could  not  sue  the  defendants 
for  continuing  the  weir.  ^^  We  think,"  said  Tindal,  C.  J./  *^  the  operation 
and  effect  of  the  licence,  after  it  has  been  completely  executed  by  the 
defendants,  is  sufficient,  without  holding  it  to  convey  any  interest  in  the 
water,  to  relieve  them  ftx>m  the  burden  of  restoring  to  its  former  state  what 
has  been  done  under  the  licence,  although  such  licence  is  countermanded ; 
and,  consequently,  that  they  are  not  liable  to  an  action  as  wrongdoers  for 
persisting  in  such  reftisal.*'  See  also  Webb  v.  Paternoster,  Poph.  151 ;  2 
RoU.  Rep.  152;  Winter  v.  BrockweU,  8  East,  906. 

2.  £!aeement8  by  Implied  Orant, 

Easements  by  implied  grant  arise,  first,  upon  the  severance  by  the  owner 
of  a  tenement  into  two  or  more  parts ;  secondly,  by  prescription. 

With  regard  to  easements  arising  upon  severance  of  an  heritage,  a  grant 
will  be  implied. 

First,  of  those  easements  of  continuous  and  apparent  character,  which 
were  actually  used  by  the  owner  during  the  unity  of  possession,  although 
they  had  not,  during  that  period,  in  strict  law  the  character  of  easements. 
Secondly,  of  easements  of  necessity,  viz.  those  which  are  necessary  for  the 
use  of  the  severed  part  of  the  inheritance. 

Implied  Grant  of  Continuous  and  Apparent  Easements  on  severance  of 
a  Tenement  into  Parts, 

• 

Where  the  owner  of  two  tenements  sells  one,  a  grant  will  be  implied  of 
those  continuous  and  apparent  easements  which,  during  the  unity  of  posses- 
sion, were  enjoyed  under  the  title  of  ownership.  For  instance,  where  the 
same  person  possesses  a  house,  having  the  actual  use  and  enjoyment  of 
certain  lights,  and  also  possessing  the  adjoining  land,  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  cannot,  nor  can  any  one  who 
claims  under  him,  build  upon  the  adjoining  land,  so  as  to  obstruct  or 
interrupt  the  enjoyment  of  those  lights.  The  reason  is  founded  on  the  rule 
that  ^'  a  man  cannot  derogate  from  his  own  grant ;"  for  it  would  be  mani- 
festly unjust,  when  a  person  had  purchased  the  house,  havmg  the  apparent 
and  continuous  enjo3rment  of  the  lights,  that  he  should  be  deprived  of  this 
by  the  act  of  the  person  from  whom  he  purchased  (Palmer  v.  Fletcher,  1 
Lev.  122;  S.  C.  nom.  Palmer  v.  Fleshees,  1  Siderf.  167;  Palmer  v. 
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Flemer,  1  Keb.  553,  625,  794 ;  Cox  ▼.  Mattkefv$,  1  Vent  237, 299;  A  (7. 
MaseroeU  t.  Pry  or j  6  Mod.  116;  Campton  v.  Riehards,  1  Price,  27; 
Rimere  t.  Bower ^  1  Rj.  &  Moo.  24 ;  Coutts  v.  Oorhamy  Moo.  &  Malk. 
396).  The  same  principle  will  be  applicable  where  the  severanoe  takes 
place  hy  the  sale  of  two  parts  of  an  inheritance  to  two  strangers  at  the  same 
time.  Thus  in  the  case  of  Swantborough  y.  Coventryy  9  Bing.  305,  a 
person  sold  a  house  to  the  plaintiff,  and  at  the  same  time  the  adjoining  land, 
upon  which  an  erection  of  one  story  high  had  formerly  stood,  to  the 
defendant.  In  the  conTeyanoe  to  the  plaintiff,  his  house  was  described  as 
bounded  by  building  ground  belonging  to  the  defendant  It  was  held  by 
the  Court  of  Common  Pleas  that  the  defendant  was  not  entitled  to  build  to 
a  greater  height  than  one  story,  if  by  so  doing  he  obstructed  the  plaintiff's 
lights. 

Upon  the  same  principle,  where  the  owner  of  two  closes  sells  one  with 
a  run  of  water  upon  it,  neither  the  vendor  nor  any  other  person  claiming 
under  him  can  obstruct  or  divert  that  water,'  although  the  conveyance  of  the 
land  contained  no  grant  of  the  water.  ''  The  conveyance,"  to  use  the  words 
of  Bayley,  J.,  ''passes  the  land  with  the  easements  existing  at  the  time.'' 
Canham  v.  Fishes  2  C.  &  J.  126,  128.  So  in  the  principal  case  where 
there  was  no  grant  of  the  stream  of  water  by  the  person  who  held  the  two 
tenements  before  a  severance,  it  is  laid  down  by  Whitlocke,  C.  J.,  ''  that 
there  needed  no  prescription  or  custom,  for  water  hath  its  natural  course ; 
and  as  was  observed  by  Brudnell  in  12  H.  8, ''  nature  sud.  descendit." 

Where,  however,  the  easement  is  not  continuous  and  apparent,  a  grant 
of  it  will  not  be  implied  upon  the  severance  of  the  unity  of  possession. 
Thus  in  the  case  of  Pheysey  v.  Vicary^  16  Mees.  &  W.  484,  the  lessee  of 
land  built  two  houses  upon  it,  and  the  whole  was  then  released  to  him  in 
fee,  ''with  all  ways,  easements,  advantages  and  appurtenances  thereunto 
belonging,  or  therewith  usually  used,  leased,  held,  occupied  or  enjoyed.'' 
By  his  will  he  devised  one  house,  and  the  appurtenances  thereunto  be- 
longing, to  B. ;  and  the  other  to  C.  in  similar  terms.  During  the  unity  of 
ownership  of  A.,  the  entrance  from  the  high  road  to  the  principal  door  of 
the  house  afterwards  devised  to  B.  was  by  a  set-out  carriage  drive  or  sweep, 
entering  from  a  high  road  passing  immediately  in  iront  of  the  house  after- 
wards devised  to  C.  to  B.'s  door,  and  then  returning  round  an  oval  garden 
in  front  of  C.'s  house,  but  at  a  greater  distance  ftt>m  it,  to  the  same  point 
of  entrance.  B/s  house  had  a  coach-house  opening  only  into  the  high  road, 
and  a  back  entrance  to  the  same.  After  A.'s  death,  C.  made  a  fence  across 
so  much  of  the  carriage  drive  as  passed  immediately  in  front  of  his  house 
and  across  the  oval  garden,  leaving  the  further  way  to  B.'s  front  door  by 
the  same  carriage  drive  open.  It  was  held  by  the  Court  of  Exchequer, 
first,  that  the  way,  as  used  in  A/s  time,  during  the  unity  of  ownership  by 
him,  immediately  in  front  of  C.'s  house,  did  not  pass  to  B.,  with  the  house 
devised  to  him,  under  the  word  "  appurtenances"  in  A.'s  will ;  and  secondly, 
that  it  did  not  pass  as  a  way  of  necessity,  whether  taken  in  the  strict  sense, 
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or  as  a  waj  without  which  the  most  conyenient  and  reasonable  mode  of 
enjoying  every  part  of  B/s  premises  could  not  be  had. 

^^  8uryy,  Pigot^^  said  Parke,  B.,  '^  distinguishes  watercourses  and  ways 
of  necessity  from  other  ways  and  easements,  which  are  extii^uished  by 
unity  of  ownership.  If  it  is  necessary  to  the  safety  of  a  house  that  water 
should  flow  down  a  drain,  the  right  of  watercourse  through  it  is  reserved  by 
implication  in  every  grant  of  the  house.  Many  other  cases  recognize  the 
distinction  taken  in  Sury  v.  PigotJ*  **  In  that  case,'.'  added  Alderson, 
B.,  *'  Doddridge,  J.,  puts  the  way  of  necessity  on  the  same  footing  as  a 
watercourse  or  gutter.  Its  principle  seems  to  be,  that  nothing  of  absolute 
necessity  to  the  tenement  is  extinguished  by  unity  of  ownership  or  posses- 
sion." 

It  is  clear  also,  as  is  laid  down  in  the  princi^  case,  that  an  easement  to 
have  a  fence  repaired  by  the  owner  of  an  adjoining  tenement  is  extinguished 
by  unity  of  ownership.     See  also  Boyle  v.  Tamlt/nj  6  B.  &  C.  329. 

Where  the  person  during  the  unity  of  possession  has  altered  any  ease- 
ments, or  destroyed  all  external  marks  thereof,  any  purchaser  from  him 
must  either  take  the  easement  subject  to  such  alteration,  or  cannot  daim  it 
at  all  if  it  be  destroyed.  Thus  it  was  said  by  Popham,  C.  J.,  in  The  Lady 
Bronm's  Case,  '^  If  a  man  hath  a  stream  of  water  which  runneth  in  a  leaden 
pipe,  and  he  buys  the  land  where  the  pipe  is,  and  cuts  the  pipe  and  destroys 
it,  the  watercourse  is  extinct,  because  he  thereby  declares  his  intention  and 
purpose,  that  he  does  not  wish  to  enjoy  them  together,  vis.  the  watercourse 
and  the  land."  Palm.  446 ;  and  see  Hazard  v.  Mobiiuon,  3  Mas.  Amer. 
Rep.  278. 

Implied  Grant  of  Easements  of  Necessity, 

Easements  of  necessity  are  such  as  the  law  presumes  from  the  nature  of 
the  case,  inasmuch  as  without  them  the  intention  of  the  parties  to  the  se- 
verance of  the  dominant  and  servient  tenement  could  not  be  carried  into 
effect.  The  rule  laid  down  in  Plowden's  Commentaries,  16  a,  is,  '<  that  by 
the  grant  of  anything,  conceditur  et  id,  sine  qud  res  ipsa  haheri  non  potest; 
as  if  one  grants  his  trees,  the  grantee  may  enter  upon  his  land  for  the  cutting 
down  and  carrying  them  away."  5  Bing.  N.  C.  24.  So  where  trees  were 
excepted  by  the  lessor  on  an  estate  demised,  it  was  held  by  the  whole  Court, 
upon  an  action  by  the  lessee  for  trespass,  that,  **  when  the  lessor  excepted 
the  trees,  and  aflerwards  had  an  intention  to  sell  them,  the  Iftw  gave  him 
and  them  who  would  buy,  power  as  incident  to  the  exception,  to  entep  and 
show  the  trees  to  those  who  would  have  them,  for  without  sight  none  would 
buy,  and  without  entry  they  could  not  see  them."  lAforXs  Case^  11  Rep. 
52  a ;  Darcy  v.  Askmith,  Hob.  234. 

Upon  the  same  principle  where  a  grantor  had  excepted  all  mines  of 
coal  within  a  close,  and  reserved  the  rights  of  sinking  and  digging  of  pits  for 
the  winning  of  coal,  it  was  held  that  ^^  all  things  that  were  depending  on 
that  right,  and  necessary  for  the  obtaining  it,"  were  reserved  also,  according 
to  the  rule  in  Shephard's  Touchstone,  100;  consequently,  the  coalowner 
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Kady  as  incident  thereto,  the  liberty  to  dig  pits,  the  right  to  fix  such  machinery 
as  would  be  necessary  to  drain  the  mines,  and  draw  the  coals  from  the  pits. 
Dand  v.  Kingicotej  6  M.  &  W.  174, 196. 

So  likewise,  ^'  where  a  man  having  a  close  smrounded  with  his  own  land, 
grants  the  close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have  a 
way  to  the  close  over  the  grantor's  land,  as  incident  to  the  grant,  for  without 
it  he  cannot  derive  any  benefit  from  the  grant  So  it  is  where  he  grants 
the  land,  and  reserves  the  close  to  himself"  (1  Wms.  Saund.  323.  See  also  2 
Roll  Abr.  60,  pi.  17, 18;  S.  C.  Clark  v.  Cogge^  Cro.  Jac.  170;  Jorden 
V.  Atwoody  Owen,  122;  StapH  v.  Meydon,  6  Mod.3 ;  Packer  v.  Welsted, 
2  Siderfiii,  39 ;  Dutton  v.  Tayler,  2  Lutw.  1487 ;  Buckhy  v.  Colety  5 
Taunt.  311 ;  Pinnington  v.  Oaliand,  9  Exch.  1),  and  the  rule  will  not  be 
varied  where  the  close  is  conveyed  by  a  man  in  his  character  of  trustee,  and 
the  land  surrounding  it  is  his  own,  upon  the  principle  that  every  deed  is  to 
be  taken  most  stronglv'agai^t  the  grantor,  inasmuch  as  it  was  competent 
to  the  grantor  when  he  granted  the  close,  to  grant  a  right  of  way  over  his 
own  land,  and  that  it  must  be  presumed  be  intended  to  confer  some  beneficial 
interest  by  the  grant,  %rhich  would  not  be  the  case  if  the  grantee  had  no 
right  of  way  to  die  land.     Horvton  v.  FrearsoUy  8  T.  R.  60,  66. 

The  rule  it  appears  is  also  applicable,  if  the  close  aliened  be  not  entirely 
inclosed  by  the  land  of  ttib  grantor,  but  partly  by  the  land  of  strangers ;  for 
the  grantee  cannot  go  over  the  land  of  strangers.  See  2  Roll.  Abr.  tit. 
"  Graunts,"  Z.  pi.  18,  where,  however,  a  quaere  is  added. . 

Amongst  others  may  be  mentioned,  as  wt^ts  of  necessity,  ^'  the  way  to 
church,  or  market,*'  as  laid  down  in  the  principal  case  (p.  106,  ante);  the 
right  of  way  by  the  side  of  a  navigable  river  {The  Queen  v.  The  InkoM- 
tants  of  Clumorth,  6  Mod.  163 ;  sed  vid*  Ball  v.  Herbert,  3  T.  R.  263 ; 
irhere  it  is  stated  that  it  must  be  founded  either  on  statute  or  custom), 
and  the  right  of  a  parson  to  enter  and  take  away  tithes.  Payne  v. 
Brigham,  2  Lutw.  1313. 

An  easement  of  necessity  is  considered  as  a  grant  of  no  more  than  the 
drcurostances  which  raise  the  implication  of  necessity  require.  Thus  where 
a  party  entitled  to  a  way  of  necessity,  at  a  subsequent  period  can  approach 
the  place  to  which  it  led,  by  passing  over  his  own  land,  his  right  of  way 
over  the  land  of  another  will  cease ;  for  if  it  were  otherwise,  this  incon- 
venience might  follow,  that  a  party  might  retain  a  way  over  1,000  yards  of 
another's  land,  whim  by  a  subsequent  purchase  he  might  reach  his  destina- 
tion by  passing  over  100  yards  of  his  own.  Holmes  v.  Qoring^  2  Bing.  76, 
84 ;  and  see  Lord  Darcy  v.  Askwithj  Hob-  234 ;  Wisejnan  v.  Denliamj 
Palm.  341,  381  j  South  v.  Jonesj  1  Stra.  246;  Meignolds  v.  EdwardSj 
Willes,  282;  Buckhy  v.  ColeSy  6  Taunt.  311 ;  Jaines  v.  DodSy  2  C.  &  M. 
266. 

It  appears  that  Mansfield,  C.  J.,  in  Morris  v.  Edgington^  3  Taunt.  31, 
said  that  ''  it  would  not  be  a  great  stretch  to  call  that  a  necessary  way, 
without  which  the  most  convenient  and  reasonable  mode  of  enjoying  the 
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premises  oonld  not  be  had."  This  definition  of  a  necessary  way  has  not 
been  approTed  of,  and  indeed  that  ease  only  decided  that  where  there 
were  two  ways  of  necessity,  the  party  requiring  a  way  was  entitled  to  that 
which  was  most  convenient.  See  Barlon  t.  Rhodes,  1  Cr.  k  Mees.  440; 
Phesey  r.  Vicary,  16  Mees.  &  W.  484,  492,  496. 

3.  Easements  by  Prescription, 

Time  for  which  Enjoyment  must  he  had. 

Another  mode  in  which  an  easement  may  be  acquired  is  by  prescription. 
Formerly,  a  title  by  prescription  could  only  be  acquired,  to  use  the  phrase 
adopted  in  the  principal  case,  by  enjoyment  time  out  of  mind,  or,  in  more 
accurate  language,  by  enjoyment  during  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary.  And  this  time  was  fixed  to  commence  with  the 
reign  of  Richard  the  First     See  stat  3  £dw.  1,  c.  39. 

The  presumption,  however,  of  enjoyment  up  to  so  remote  a  period  would, 
even  before  2  &  3  Will.  4,  c.  71,  have  been  presumed  by  proof  of  an  enjoy- 
ment as  far  back  as  living  witnesses  could  speak  (Jenkins  v.  Harvey,  1 
Cr.  M.  k  R.  894).  A  right  claimed,  however,  by  prescription,  might  always 
be  disproved  by  showing,  that  it  did  not  or  could  not  exist  at  any  one  point 
of  time  since  the  commencement  of  legal  memory ;  or,  although  it  originated 
before  the  commencement  of  legal  memory,  that  at  some  subsequent  period 
the  servient  tenement  and  the  dominant  tenement  once  belonged  to  the  same 
individual,  whereby  the  prescriptive  right  was  extinguished.  Amidst  these 
difficulties  it  became  usual,  for  the  purpose  of  supporting  a  right  which  had 
been  long  enjoyed,  but  which  could  be  shown  to  have  originated  within  time 
of  legal  memory,  or  to  have  been  at  one  time  extinguished  by  unity  of  pos- 
session, to  resort  to  the  clumsy  fiction  of  a  lost  grant,  which  was  pleaded 
to  have  been  made  by  some  person  seised  in  fee  of  the  servient,  to  another 
seised  in  fee  of  the  dominant  tenement,  and  upon  enjoyment  being  proved 
for  twenty  years,  the  Judges  held,  or  rather  directed  juries  to  believe  that  a 
presumption  arose,  that  there  had  been  a  grant  made  of  the  easement  which 
had  been  subsequently  lost,  and  consequently,  that  there  was  a  good  title  to 
the  easement.  Tatty  v.  Nesbitt,  cited  3  T.  R.  157 ;  Campbell  v.  Wilson, 
3  East,  294;  Mayor  of  Hull  v.  Homer,  Cowp.  102;  Holeroft  v.  Heel, 

1  Bos.  k  Pul.  400;  Fenmich  v.  Reed,  5  B.  &  Aid.  232;  1  Real  Prop. 
Comm.  Rep.  51. 

Besides  the  objection  to  its  being  well  known  that  the  plea  of  a  lost  grant 
was  unfounded  in  fact,  the  object  was  often  frustrated  by  proof  of  the  title 
of  the  two  tenements  having  been  such  that  the  fictitious  grant  could  not 
have  been  made  in  the  matiner  alleged  in  the  plea.    lb. 

The  legislature,  however,  has  since  interfered  by  the  Prescription  Act, 

2  &  8  Will.  4,  c.  71,  to  shorten  the  period  of  prescription,  and  make  posses- 
sion a  bar  or  title  of  itself,  which  was  so  before  only  by  the  int^rention  of  a 
jury.    Bright  v.  Walker,  1  Cr.  M.  k  R.  218. 

By  that  act  (which  is  not  applicable  to  Scotland  or  Ireland)  it  is  amongst 
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other  things  eaacted,  that  no  claim  which  might  be  lawfully  made  at  the 
common  law,  by  custom,  prescription  or  grant,  to  any  way  or  other  ease- 
ment, or  to  any  wateroourse,  or  the  use  of  any  water,  where  the  same  should 
have,  been  actually  enjoyed  by  any  person  claiming  right  thereto,  without 
iDterreplioii  for  twenty  yearij  should  be  de&ated  by  showing  only  the  first 
enjc^ment  at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless 
such  claim  might  be  defeated  in  any  other  way  by  which  the  same  was  then 
liable  to  be  defeated  ^  and  where  there  should  have  been  an  enjoyment  for 
firty  years,  the  right  thereto  should  be  deemed  absolute  and  indefeasible, 
uileBB  it  should  appear  that  it  took  place  by  some  consent  or  agreement 
ezpresaly  given  or  made  for  that  purpose  by  deed  or  writing.    Sect  2. 

That  when  the  access  and  use  of  Ught  to  and  for  any  dwelling-house, 
woikshop  or  other  building,  should  have  been  actually  enjoyed  therewith 
for  twenty  years  without  interruption,  the  right  thereto  should  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not- 
withstending ;  unless  it  should  appear  that  the  same  was  enjoyed  by  some 
eonaent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing.     Beet  8. 

That  each  of  the  respective  periods  of  years  thereinbefore  mentioned 
should  be  deemed  to  be  the  period  next  before  some  suit  or  action  wherein 
the  daim  or  matter  to  which  such  period  relates  should  be  brought  into  ques* 
tioD,  and  that  no  act  or  other  matter  should  be  deemed  an  interruption, 
unless  submitted  to  or  acquiesced  in  fer  one  year  afler  notice  thereof. 
Sect  4. 

In  actions  on  the  case  die  claimant  may  allege  his  right  generally.  In 
pleas  to  trespass  and  other  pleadings,  where  the  party  used  to  allege  his 
daim  from  tinie  immemorial,  the  period  mentioned  in  the  act  may  be 
alleged ;  and  exceptions  or  other  matters  are  to  be  replied  speAally  (s.  5). 
No  presumption  is  to  be  allowed  for  shorter  periods  than  are  mentioned  in 
the  act  as  applicable.    Sect.  6. 

And  there  is  a  proviso,  that  the  time  during  which  any  person,  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned,  shall 
have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall  have  been  pending, 
and  which  shall  have  been  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  is  to  be  excluded  in  the  computation  of  the 
periods  before  mentioned,  except  only  in  cases  where  the  right  or  claim  is 
thereby  declared  to  be  absolute  and  indefeasible.     6ect.  7. 

There  is  also  a  proviso,  that  when  any  land  or  water  upon,  over  or  feom 
which  any  such  way  or  other  convenient  watercourse,  or  use  of  water,  shall 
have  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held  under 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  three  years 
from  the  granting  thereof,  the  time  of  the  enjoyment  during  the  continuance 
of  such  term  is  to  be  excluded  in  the  computation  of  the  said  period  of 
forty yearSj  in  case  the  claim  shall,  within  three  years  next  afler  the  end  or 

i2 


116  SURY    V.    PiGOT. 

sooner  determination  of  such  term,  be  resisted  hj  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof.     Sect  8. 

Before  the  statute  it  was  held  that  as  the  foun&tion  of  presuming  a  grant 
against  any  party  was,  that  the  exercise  of  the  adverse  right  on  which 
such  presumption  was  founded  was  against  the  party  capable  of  making 
the  grant,  that  it  could  not  be  presumed  against  him  unless  there  were 
some  probable  means  of  his  knowing  what  was  done  against  him  (^Daniel 
V.  North,  11  East,  372,  374 ;  Gray  v.  Bond,  2  Brod.  &  Bing.  667) ; 
hence,  if  the  land  upon  which  a  servitude  is  attempted  to  be  imposed  were 
in  the  possession  of  a  person  having  a  limited  interest,  as  a  termor  or  tenant 
for  life,  the  owner  or  reversioner  would  not  in  general  be  bound  by  their 
acquiescence.  lb.  See  also  Arkmright  v.  Qell,  5  M.  &  W.  203;  Barker 
Y.  Richardson,  4  B.  &  Aid.  579;  Runcorn  v.  Doe  d.  Cooper,  5  B.  &  C. 
696 ;  8  Dowl.  &  Ry.  450. 

Since  the  statute  the  enjoyment  of  light,  in  order  to  confer  an  easement 
by  prescription,  need  not  be  as  of  right  or  adverse;  Thus  it  has  been  held 
that  the  actual  enjoyment  of  light  ior  twenty  years,  even  under  a  permission 
verbally  asked  for  by  the  occupier  of  a  house,  and  given  by  the  person 
having  a  right  to  obstruct  it,  was  sufficient  to  confer  a  right  under  the  third 
section  of  the  statute  {The  Mayor  of  London  v.  The  Pewterers^  Company, 
2  Mood.  &  Rob.  409).  That  section,  however,  converts  into  a  right  such  an 
enjoyment  only  of  access  of  light  over  contiguous  land,  as  has  been  had  for 
twenty  years  in  the  character  of  an  easement  distinct  from  the  enjoyment  of 
the  land  itself;  and  the  statute  places  this  species  of  negative  easement  on 
the  same  footing  in  this  respect  as  those  positive  easements  provided  for  by 
the  other  sections:  therefore  if  the  dominant  and  servient  tenement  are 
during  the  prescribed  period  in  the  occupation  of  the  same  person,  no  right 
is  acquired.^    Harhidge  v.  Warwich,  3  £xch.  552 

It  will  be  observed  that  the  acquisition  of  the  easement  of  light  is  much 
favoured,  not  only  inasmuch  as  a  less  time  confers  an  indefeasible  right,  but 
the  proviso  in  the  seventh  section,  which  excludes  the  time  when  a  person 
otherwise  capable  of  objecting  is  an  infant,  idiot,  non  compos,  feme  covert 
or  tenant  for  life,  from  other  periods  of  computation,  includes  it  in  this ; 
and  therefore,  if  there  be  an  actual  enjoyment  of  light  for  twenty  years,  such 
as  the  third  section  contemplates,  a  right  is  gained,  though  the  owner  of  the 
adjoining  property  be  the  occupier,  and  be  for  the  whole  period  under  dis- 
ability to  grant  (per  Parke,  B.,  in  Harhidge  v.  Warwick,  3  Exch.  556). 
The  mere  payment  of  rent  by  the  occupier  of  a  house  for  the  use  of  lights 
is  not  an  interruption  of  the  enjoyment  within  the  third  section.  Plasterers 
Company  v.  Parish  Clerks  Company,  6  Exch.  3. 

With  regard  to  other  easements  than  that  of  light,  bs,  far  'mstsiace,  a  right 
of  way,  in  order  to  bring  it  within  the  second  section  of  the  act,  it  must  be 
proved  that  the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years, 
and  that  he  has  done  so  ^^  as  of  right,"  for  that  is  the  form  in  which  by 
section  five  such  a  claim  must  be  pleaded  {Holfor4  v.  Hankinson,  5  Q.  B. 
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684;  Clat^  v.  Thackrat/,  9  Car.  &  P.  47;  2  Moo.  &  Rob.  244);  and  the 
like  evidence  would  have  been  required  before  the  statute  to  prove  a  claim 
by  prescription  or  non-existing  grant.  Therefore,  if  the  way  shall  appear  to 
have  been  enjoyed  by  the  claiiianty  not  openly,  and  in  the  manner  that  a 
person  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a  trespasser 
would  have  done,  if  he  shall  have  occasionally  asked  the  permission  of  the 
occupier  of  the  land  no  title  would  be  acquired,  because  it  was  not  enjoyed 
"  as  of  right."  Tickle  v.  Bronm,  4  Ad.  &  Ell.  382.  For  the  same  reason 
it  would  not,  if  there  had  been  unity  of  possession  during  all  or  part  of  the 
time,  for  then  the  claimant  would  not  have  enjoyed  *'  as  of  right"  the 
easement,  but  the  soil  itself  (  OtUei/  v.  Gardiner,  4  Mees.  &  W.  496 ;  Clay 
V.  Thackratf,  9  Car.  &  P.  47).  So  it  must  have  been  enjoyed  "  without 
interruption."  And  as  to  what  constitutes  an  interruption  within  the 
meaning  of  the  act,  see  Carr  v.  Foster,  3  Q.  B.  581 ;  2  Gale  &  Dav.  752; 
Ward  V.  Ward,  21  L.  J.,  Exch.,  334 ;  Payne  v.  Shedden,  1  M.  &  Rob. 
382;  Parker  v.  Mitchell,  11  Ad.  &  Ell.  788;  3  P.  &  D.  655;  Fligkt 
V.  Tkamae,  11  Ad.  &  EU.  688;  3  P.  &  D.  442;  8  C.  &  F.  311 ;  Eaton 
V.  Swaneea  Waterworks  Company,  20  L.  J.,  Q.  B.,  482;  Dames  v. 
WiUiams,  20  L.  J.,  Q.  B.,  830 ;  SaU  v.  Swift,  4  Bing.  N.  C.  381 ;  6  Scott, 
167 ;  Lowe  v.  Carpenter,  6  Exch.  825. 

The  claim  to  an  easement  may  be  defeated  in  any  other  way  by  which 
the  same  was  liable  io  be  defeat^  before  the  statute ;  that  is,  by  the  same 
means  by  which  a  similar  claim,  arising  by  custom,  prescription  or  grant, 
would  have  been  defeasible  before  the  statute :  and  therefore,  it  may  be 
answered  by  proof  of  a  grant,  or  of  a  licence,  written  or  parol,  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty  years,  or  of  the  absence 
or  ignorance  of  the  parties  interested  in  opposing  the  claim,  and  their  agents 
during  the  whole  time  it  was  exercised.  Bright  v.  Walker,  1  Cr.  M.  &  R. 
211,  219.  See  also  The  Monmouthshire  Canal  Company  v.  Sarford,  4 
Ad.  &  Ell.  369;  Tickle  v.  Brown,  1  Cr.  M.  &  R.  614. 

The  enjoyment  of  an  easement  as  of  right  for  twenty  years  before  the 
commencement  of  the  suit,  within  the  statute  means  a  contimwtis  enjoyment 
as  of  right  for  that  period,  of  the  easement  as  an  easement  without  interrup- 
tion acquiesced  in  for  a  year.  *'  To  hold,"  said  Parke,  B.,  **  that  the  words 
of  the  fourth  section  might  be  satisfied  by  an  enjoyment  for  different  intervals, 
which  added  together  would  be  twenty  years,  the  last  continuing  up  to  the 
commencement  of  the  suit,  would  be  to  let  in  a  great  number  of  cases  in 
which  a  presumption  of  a  grant  never  could  have  existed  before  the  statute. 
For  instance,  if  the  occupier  had  used  the  road  openly  for  a  year  or  two, 
and  then  uniformly  asked  permissibn  on  each  occasion,  or  used  it  secretly 
and  by  stealth  for  some  years,  and  then  resumed  the  enjoyment  of  it,  no  one 
would  contend  that  a  grant  could  have  been  presumed,  because  the  intervals 
of  enjoyment  united  might  amount  to  twenty  years.  A  similar  reason 
applies  to  intervals  of  unity  of  possession,  during  which  there  is  no  one  who 
could  complain  of  the  user  of  the  road"  (  Onley  v.  Gardiner,  4  Mees.  &  W. 
486,  500).     In  fact  the  whole  purview  of  the  statute  shows,  that  it  applies 
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only  to  such  rights  as  would  before  the  act  have  been  acquired  hj  presttinp- 
tion  of  a  grant  from  long  user.   ArkwHght  ▼.  Oelly  5  Mees.  k  W.  203^  S33. 

If  an  enjoyment  for  twenty  years  do  not  give  a  good  title  againtt  ally  it  will 
give  no  Talid  title  at  all  to  an  easement.  Tlfas  where  a  way  had  been  used 
adyersely  and  under  a  claim  of  right,  for  more  than  twenty  years,  orer  land 
'  in  the  possession  of  a  lessee  under  a  lease  for  lives  granted  by  the  Bishop  of 
Worcester,  and  it  was  held  that  this  user  gave  no  right  as  against  the  bishop, 
and  did  not  affect  the  see,  inasmuch  as  under  the  8th  section  of  the  act  he 
might  have  disputed  the  right  at  any  time  within  three  years  after  the  expi?' 
ration  of  the  lease,  it  was  also  held,  that  as  the  user  could  not  give  a  title 
as  against  all  persons  having  estates  in  the  locus  in  quo,  it  gave  no  title  am 
against  the  lessee  and  those  claiming  under  him,  and  that  no  titk  waa  gaitied 
by  an  user  which  did  not  give  a  valid  title  as  against  the  bishop,  and  per- 
manendy  affect  the  see.  Bright  v.  Walker,  1  Cr.  M.  &  R.  311 ;  4  Tyr. 
502. 

Where  the  right  has  been  exercised  for  forty  years,  under  the  Sud  Mv 
tion,  as  of  right  and  without  interruption,  it  will  be  indelbasiUe,  utiles* 
enjoyed  by  some  consent  or  agreement,  and  the  necessity  for  its  beiog  in 
writing  only  exists  where  the  agreement  is  entered  into  prior  to  the  forty 
or  twenty  years'  enjoyment ;  and  where  an  agreement  is  made  within  the 
particuhu'  period  of  forty  or  twenty  years,  it  may  be  given  in  evidence 
although  by  parol.  Tickle  v.  Branm,  6  Nev.  &  Man.  2d0 ;  4  Ad.  &  £U. 
369.    See  also  Beasley  v.  Clarke,  2  Bing.  N.  C.  706 ;  3  Scott,  258. 

A  right  claimed  by  the  inhabitants  of  a  township  to  enter  upon  the  land 
of  a  private  person  and  take  water  from  a  wdl  therein  for  domeslie  purpesea 
is  an  easement  and  not  a  profit  k  prendre,  and  may  therefore  pr(^)erly  be 
claimed  by  custom  (Race  v.  Ward,  24  L.  J.,  Q.  B.,  153) ;  but  a  similar  claini 
of  a  right  of  fishing  being  a  profit  k  prendre  is  bad.  Bland  v.  Lipseatnbe, 
lb.  155,  n. 

It  may  be  here  m^itioned,  that  the  easement  of  having  a  certain  prospect 
cannot  be  acquired  by  implied  grant  or  by  prescription  {Attomey-Oeneral 
V.  Doughty  J  2  Yes.  453),  although  it  may  be  by  express  grant  or  coveaant* 
Aldred'e  Case,  9  Rep.  58  b;  Squire  v.  Campbell,  1  My.  k  Cr.  459. 

Sow  particular  Easements  are  acquired  by  Prescription. 
Bight  to  Water. 

The  right  to  water  running  in  its  natural  course,  seems  to  arise  as  mtteh 
ex  jure  naturse  as  from  what  is  termed  prescription.  To  use  the  words  of 
Doddridge,  J.,  in  the  principal  case,  "water  naturally  desoends,  and  is 
always  current,  et  aut  invenit  aut  facit  viam." 

The  right  to  running  water  may  be  claimed  by  that  rule  of  law  which 
governs  the  enjoyment  of  a  stream  flowing  in  its  natural  course  over  the 
surface  of  land  belonging  to  different  proprietors  and  is  well  established,  each 
proprietor  of  the  land  has  a  right  to  the  advantage  of  the  stream  floMring 
in  its  natural  course  over  his  land,  to  use  the  same  where  he  pleases  for 
any  purposes  of  his  own  not  inconsistent  with  a  similar  right  in  the  pro* 
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prietora  of  the  land  above  and  below ;  so  that  neither  the  proprietor  above 
can  diminish  the  quantity  or  injure  the  quality  of  the  water  which  would 
otherwise  naturally  descend^  nor  can  any  proprietor  below  throw  back  the 
water  without  his  licence  or  grant  See  Mason  v.  Hillj  5  B.  &  Ad.  17  ^ 
2  Nev.  &  M,  747 ;  Wright  y.  Honnird,  1  S.  &  S.  19a 

The  Buperior  ripaiian  proprietors  may  use  a  stream  for  all  reasonable 
purposes  while  in  their  land^  provided  they  send  it  on  without  material 
dimination  or  alteration  to  inferior  proprietors.  Embrey  v.  Orcen^  6  Exch, 
853. 

The  right  of  a  riparian  proprietor  ex  jure  naturae  to  use  flowing  water 
can  be  only  materially  diminished  or  interfered  with  by  an  easement  in 
another  person,  either  by  grant  or  prescription,  to  use  it  in  a  manner  inoon- 
sisient  with  its  usual  course,  and  a  single  act  of  appropriation  of  benefit  by 
any  riparian  proprietor,  although  it  wiU  not  confer  an  easement,  will  be 
sufficient  to  give  him  a  right  to  insist  that  no  act  shall  be  done  by  any 
other  prc^rietor  which  will  interfere  with  such  enjoyment  {Bealey  v*  8haWy 
6  £ast,  208;  WUliatm  v.  Morland,  2  B.  &  C.  910;  4  Dowl.  k  Ry.  583). 
And  it  will  be  no  answer  to  the  action  that  the  defendant  first  appropriated 
the  water  to  his  own  use,  unless  he  can  show  a  title  to  do  so,  either  by 
grant  or  prescription  {Mason  v.  Hill,  3  B.  &  Ad.  304 ;  2  Nev.  &  M.  747). 
For  instance,  if  a  man  ^ected  a  new  mill  upon  a  stream,  a  superior  riparian 
proprietor  could  not  by  any  means  divert  the  water  so  as  to  interfere  with  the 
beneficial  working  of  the  mill  save  by  grant  or  prescription,  and  pari  ratione 
the  person  erecting  the  mill  would  acquire  no  right  as  against  inferior  ripa- 
rian proprietors  save  by  grant  or  prescription.  See  Cox  v.  Maihems,  1 
Vent  237;  Luttrers  Case,  4  Co.  86;  PrescottY.  Phillips,  citedO  East, 213 ; 
Saunders  v.  Newman,  1  B.  &;  Aid.  258;  and  see  and  consider  particularly 
the  Ti«dii^  Case  of  Mason  v.  Hill,  5  B.  &  Ad.  1,  where  all  the  authorities 
are  examined  by  Lord  Denman  with  great  learning  and  accuracy. 

Although,  however,  an  act  of  appropriation  may  be  useful  in  order  to 
show  that  damage  has  been  sustained  by  the  diversion  of  water  from  its 
natural  course,  it  is  by  no  means  clear,  as  observed  by  Lord  Denman  in 
Mason  v.  HUl,  5  B.  &  Ad.  27,  that  an  occupier  of  land  may  not  recover 
for  the  loss  of  the  general  benefit  of  the  water,  without  a  special  use  or 
special  danmge  shown.  See  also  Palmer  v.  Kebblethwaite,  1  Show.  64; 
Olynne  v.  Nichols,  2  Show.  507.  It  would,  however,  clearly  be  sufficient 
to  show  generally  '^  a  deterioration  of  the  value  of  the  premises."  2  B.  & 
C.  916,  per  Holroyd,  J. ;  and  see  Fay  v.  Prentice,  1  C.  B.  828 ;  Williams 
y.  Mostyn,  4  Mees.  &  W.  153;  Embrey  v.  Owen,  6  Exch.  353,  368. 

It  seems,  however,  ihat  the  right  to  the  enjoyment  of  an  underground 
spring,  or  of  a  well  supplied  by  such  underground  spring,  is  not  g;ovemed 
by  the  same  rule  of  law  as  that  which  applies  to  and  regulates  a  watercourse 
flowijig  on  the  surface.  Thus  it  has  been  held,  that  the  owner  of  land 
through  which  water  flows  in  a  subterraneous  course  has  no  right  or  interest 
in  it  which  will  enable  him  to  maintain  an  action  against  a  landowner,  who, 
in  carrying  on  mining  operations  in  his  own  land  in  the  usual  manner,  drains 
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away:  the  water  from  the  land  of  the  first-mentioned  owner,  and  lap  his 
well  dry.  See  Acton  v.  BlundeUy  2  Mees.  &  W.  324,  in  which  Tindal, 
C.  J.,  in  his  elaborate  jadgment^  afler  observing  that  no  case  had  been  cited 
on  either  side  bearing  directly  on  the  subject  in  dispute,  observed,  ''The 
authority  of  one  at  least  of  the  learned  Roman  lawyers  appears  decisive  upon 
the  point  in  iavour  of  the  defendant;  of  some  others  the  opinion  is  expressed 
with  more  obscurity.  Digest,  lib.  39,  tit.  3.  De  aqu&  et  aquse  pluviae  arcendfe* 
s.  12.  '  Denique  Marcellus  scribit,  cum  eo,  qui  in  suo  fodiens,  vidni  fontem 
avertit,  nihil  posse  agi,  nee  de  dolo  actionem  et  san^  non  debet  habere,  &i 
non  animo  vicini  nocendi,  sed  suum  agrum  meliorem  &ciendi,  id  fecit.'" 
See  also  Hammond  v.  HaM,  10  Sim.  551. 

A  person  may  acquire  a  right  by  prescription  to  discharge  water,  either 
in  a  pure  state  or  rendered  noxious  from  the  precipitation  of  minerals,  by  an 
artificial  channel  upon  or  through  the  land  of  a  neighbour  {Saunders  v. 
Newman,  1  B.  &  Aid.  258 ;  Wright  v.  WiUiams,  1  Mees.  k  W.  77).  So 
likewise  to  discharge  water  through  a  pipe  {Lady  Brown^B  Case,  cited  ante, 
112),  or  from  eaves  {Thomas  v.  Thxymas,  2  Cr.  M.  &  R.  34)  on  the  ground 
of  a  neighbour. 

The  user  of  an  artificial  channel  of  a  temporary  character  by  the  owner 
of  the  dominant  tenement,  for  his  own  convenience,  by  which  he  discharges 
water  through  the  land  of  the  owner  of  the  servient  tenement,  will  not  confer 
an  easement  upon  the  latter  by  which  he  can  compel  the  owner  of  the 
dominant  tenement  to  discharge  the  water  along  the  artificial  channel,  and, 
consequently,  he  may  discontinue  to  do  so  when  he  pleases.  See  Arkwright 
V.  Oell,  5  Mees.  &  W.  203,  in  which  case  mills  had  been  erected  by  the 
owner  of  the  servient  tenement  by  the  side  of  a  sough  or  level,  by  means  of 
which  the  owner  of  the  dominant  tenement  had  drained  his  mines :  it  was 
held  by  the  Court  of  Exchequer  that  twenty  years  user  of  the  water  for  the 
purposes  of  the  mills  did  not  give  the  latter  a  right  to  the  discharge  of  the 
water,  either  from  the  presumption  of  a  grant  or  by  force  of  the  statute  (2 
&  3  Will.  4,  c.  71,  s.  2).  «  The  stream,"  said  Lord  Abinger,  C.  B.,  "  upon 
which  the  mills  were  constructed  was  not  a  natural  watercourse,  to  the 
advantage  of  which,  flowing  in  its  natural  course,  the  possessor  of  the  land 
adjoining  would  he  entitled,  according  to  the  doctrine  laid  down  in  Mason 
V.  Hill,  5  B.  &  Ad.  1,  and  in  other  cases.  This  was  an  arf t/ictaZ  watercourse, 
and  the  sole  object  for  which  it  was  made  was  to  get  rid  of  a  nuisance  to  the 
mines,  and  to  enable  their  proprietors  to  get  the  ores  which  lay  within  the 
mineral  field  drained  by  it;  and  the  flow  of  water  through  that  channel  was, 
from  the  very  nature  of  the  case,  of  a  temporary  character,  having  its 
continuance  only  whilst  the  convenience  of  the  mine-owners  required  it; 
and,  in  the  ordinary  course,  it  would,  most  probably,  cease  when  the  mineral 
ore  above  its  level  should  have  been  exhausted.  ...  At  common  law, 
independently  of  2  &  3  Will.  4,  c.  71,  an  user  for  twenty  years,  or  a  longer 
time,  would  aflbrd  no  presumption  of  a  grant  of  the  right  to  the  water  in 
perpetuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor  less  than 
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ui  obligation  on  the  mine  owner  not  to  work  his  mines  by  the  ordinary 
mode  of  getting  minerals  below  the  level  drained  by  that  sough,  and  to  keep 
the  mines  flooded  up  to  that  level,  in  order  to  make  the  flow  of  water 
constant,  for  the  benefit*  of  those  who  had  used  it  for  some  profitable 
purpose.  How  can  it  be  supposed  that  the  mine  owners  could  have  meant 
to  burden  themselves  with  such  a  servitude,  so  destructive  to  their  interests. 
And  what  is  there  to  raise  an  inference  of  such  an  intention  7  The  mine 
owner  could  not  bring  any  action  against  the  person  using  the  stream  of 
water,  so  that  the  omission  to  bring  an  action  could  afibrd  no  argument  in 
favour  of  the  presumption  of  a  grant;  nor  could  he  prevent  the  enjoyment  of 
that  stream  of  water  by  any  act  of  his,  except  by  at  once  making  a  sough 
at  a  lower  level,  and  thus  taking  away  the  water  entirely;  a  course  so 
expensive  and  inconvenient,  that  it  would  be  very  unreasonable,  and  a  very 
impipper  extension  of  the  principle  applied  to  the  case  of  lights,  to  infer, 
firom  the  abstinence  from  such  an  act,  an  intention  to  grant  the  use  of  the' 
water  in  perpetuity  as  a  matter  of  right. 

**  Several  instances  were  put  in  the  course  of  the  argument  of  cases  analo- 
gous to  the  present,  in  which  it  could  not  be  contended  for  a  moment  that 
any  right  was  acquired.  A  steam-engine  is  used  by  the  owner  of  a  mine 
to  drain  it,  and  the  water  pumped  up  flows  in  a  channel  to  the  estate  of  the 
adjoining  landowner,  and  is  there  used  for  agricultural  purposes  for  twenty 
years :  is  it  possible,  from  the  fact  of  such  user,  to  presume  a  grant  by  the 
owner  of  the  steam-engine  of  the  right  to  the  water  in  perpetuity,  so  as 
to  burden  himself  and  the  assigns  of  his  mine  with  the  obligation  to  keep 
a  steam-engine  for  ever  for  the  benefit  of  the  landowner  ? 

*'  Or  if  the  water  from  the  spout  of  the  eaves  of  a  row  of  houses  was  to 
flow  into  an  adjoining  yard,  and  be  there  used  for  twenty  years  by  its 
occapiers  for  domestic  purposes,  could  it  be  successfully  contended  that  the 
owners  of  the  houses  had  contracted  an  obligation  not  to  alter  their  construc- 
tion so  as  to  impair  the  flow  of  water?  Certainly  not.  In  all,  the  nature 
of  the  case  distinctly  shows  that  no  right  is  acquired  as  against  the  owner  of 

the  property  from  which  the  course  of  water  takes  its  origin The  user, 

even. for  a  much  longer  period  than  twenty  years,  whibt  the  flow  of  water 
-was  going  on  for  the  convenience  of  the  mines,  would  afibrd  no  presumption 
of  a  grant  at  common  law  as  against  the  owners  of  the  mines. 

''  It  remains  to  be  considered,  whether  the  statute  2  &  3  Will.  4,  c.  71, 
gives  the  owner  of  the  milb  any  such  right ;  and  we  are  clearly  of  opinion 
that  it  does  not  The  whole  purview  of  the  act  shows  that  it  applies  only 
to  such  rights  as  would,  before  the  act,  have  been  acquired  by  the  presump- 
tion of  a  grant  from  long  user.  The  act  expressly  requires  enjoyment  for 
difiPerent  periods  'without interruption;'  and,  therefore,  necessarily  imparts 
sach  an  user  as  could  be  interrupted  by  some  '  one  capable  of  resisting  the 
claim ;'  and  it.also  requires  to  be  *  of  right.'  But  the  use  of  the  water  in  this 
case  could  not  be  the  subject  of  an  action  at  the  suit  of  the  proprietors  of  the 
mineral  field  lying  below  the  level  of  the  sough,  and  was  incapable  of  inter- 
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nipCion  by  them  at  any  time  dming  the  whole  period  by  any  reasonable 
mode ;  and  as  agamst  them  it  was  not  *  of  right/  They  had  no  interest  to 
prevent  it ;  and  mitil  it  became  necessary  to  drain  the  lower  part  of  the 
field,  indeed  at  all  times,  it  was  wholly  immaterial  to  them  what  became  of 
the  water,  so  long  as  their  mines  were  freed  from  it/*  See  also  Wood  y. 
Waudf  3  Exch.  748.  8o  in  Oreatrex  v.  Haywardy  8  Exch.  291,  it 
was  held,  that  the  flow  of  water  from  a  drain  made  for  the  purposes  of  agri- 
cultural improvements  did  not  give  a  right  to  the  nei^bour,  so  as  to 
preclude  the  proprietor  from  altering  the  level  of  his  drain  for  the  improve- 
ment of  his  land.  ^'  Take,"  said  Alderson,  B.,  ^'  the  case  of  a  farmer,  who, 
under  the  old  system  of  farming,  has  allowed  the  liquid  manure  from  his 
fold-yard  to  run  into  a  pit  in  his  neighbour's  field ;  but,  upon  finding  that  the 
manare  can  be  beneficially  applied  to  his  own  land,  has  stopped  the  flow  of 
it  into  his  neighbour's  pit  and  converted  it  to  his  own  use.  Could  ^it  be 
contended  that  the  fact  of  his  neighbour  having  used  this  manure  for 
upwards  of  twenty  years,  would  give  the  latter  die  right  of  requiring  its 
continuance?" 

The  case  of  Magor  v.  Chadwich,  11  Ad.  &  Ell.  571,  might  at  first  sight 
seem  to  be  at  variance  with  these  authorities.  There  the  owners  of  a  mine 
had  made  an  adit  through  their  lands  to  drain  the  mine,  which  they  after- 
wards ceased  to  work ;  and  the  owner  of  a  brewery,  through  whose  premises 
the  water  flowed  for  twenty  years  afier  the  working  had  ceased,  had,  during 
that  time,  used  it  for  brewing.  It  was  held  by  the  Court  of  Queen's  Bench 
that  he  had  thereby  gained  a  right  to  the  undisturbed  enjoyment  of  the 
water,  at  any  rate  as  against  the  defendants,  who  were  the  owners  of  other 
mines,  who  were  not  shown  to  be  connected  with,  or  to  claim  under,  the 
owners  of  the  adit  and  old  mine;  and  that,  consequently,  they  could 
not  use  the  adit  for  the  purpose  of  draining  their  mines,  by  which  the 
water  was  rendered  foul  and  unfit  for  brewing.  Pollock,  C.  B.,  with 
reference  to  this  case,  as  distinguished  firom  Arhnsright  v.  Qell^  has 
observed  ^'that  the  action  was  not  brought  i^ainst  the  party  in  whose  land 
the  artificial  watercourse  commenced,  nor  any  one  ehuming  under  him,  and 
he  had  not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines.;  but 
what  is  more  important,  the  action  was  not  brought  for  abstracting,  but  for 
fouling  the  water,  a  species  of  injury  which  does  not  stand  on  the  same 
footing ;  ior  though  the  possessor  of  the  mine  might  stop  the  stream,  it  does 
not  follow  that  he  or  any  other  could  pollute  it  whilst  it  continued  to  run." 
Wood  V.  Waudy  8  Exch.  777. 

Right  to  Light  and  Air. 

The  person  who  builds  the  house  is  only  entitled  to  the  light  above  his  house 
according  to  the  maxim,  '^  Cujus  est  solum  ejus  est  usque  ad  caelum  et  ad 
inferos,"  and  is  not  entitled  of  common  right  to  the  lateral  passage  of  light 
This  he  can  only  claim  as  an  easement,  ajid  not  by  a  single  act  of  apjMt>- 
priatioa.    Where,  there&r^  a  person  builds  upon  the  furthest  extremity  of 
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his  own  land,  with  windows  opening  towards  his  ndghbony  0  land,  although 
the  latter  cannot  complain  that  his  privacy  is  thereby  violated,  he  may  at 
any  time  within  twenty  years,  by  building  or  otherwise  upon  his  own  land, 
obstruct  the  windows  so  as  to  prevent  the  acquisition  of  an  easement 
(Chandlet  y.  ThompsoUf  3  Camp.  62;  Moore  t.  Raw9on,  8  B.  &  G. 
340).  After  the  expiration  of  that  period,  both  before  {Moore  t.  Maw$on, 
8  B.  &  C.  340)  and  since  the  2  &  3  Will.  4,  c.  71  (see  ante,  pp.  115, 116% 
he  will  aoquire  a  right  to  the  light  by  prescription. 

The  extent  of  the  right  to  light  depends  upon  the  amount  which  has  been 
used  during  the  period  which  has  gained  a  right  by  prescription.  See 
Martin  v.  Oobltf  1  Camp.  822;  Roberts  ▼•  Macord,  1  Moo.  k  Rob. 
290. 

By  the  custom  of  London,  a  building  might  be  raised  upon  the  old 
foundation  to  any  height,  although  ancient  windows  or  lights  in  the  next 
house  were  stoi^ed,  if  there  were  no  agreement  in  writing  restrictive  of  the 
custom.  Com.  Dig.  London,  N  (5) ;  Winstanie^  v.  Lee,  2  Swanst.  330. 
Bee  however,  now,  2  &  8  Will.  4,  c.  71,  s.  8 ;  Salters*  Co.  v.  Jay,  8  Q.  B.  109. 

▲  right  to  a  prospect  can  be  acquired  only  by  grant  or  covenant,  and  not 
by  prescription.    Attomey^Oeneral  v.  Doughty,  2  Yes.  458. 

It  seems  that  a  person  may  by  prescription  acquire  an  easement,  so  as  to 
prevent  another  person  making  any  erection,  on  his  own  ground,  so  as  to 
prevent  the  wind  firom  having  access  to  a  windmill.  See  Yin.  Abr. 
<'  Nusanoe,"  O,  pL  11 ;  2  Roll.  Abr.  704,  pi.  23. 

Bights  of  Way. 

Rights  of  way  being  of  various  kinds,  often  for  limited  purposes,  as  a 
foot-way,  a  horse-way,  a  carriage-way ;  sometimes  for  particular  articles 
only,  as  for  agricultural  produce  only  (Jachson  v.  Stwcey,  H(^s  N.  P. 
455),  the  carriage  of  water  only  {Knight  v.  Woore,  cited  5  Bing.  N.  C« 
€25),  ^  coal  only  {Iveson  v.  Moore,  Ld.  Raym.  486 ;  1  Salk.  16),  or 
£>r  all  articles  except  coal  {Marquis  of  Stafford  v.  Coyney,  7  B.  &  C. 
257) ;  it  is  clear  that  no  greater  or  any  different  servitude  can  be  im- 
posed upon  tiie  owner  of  the  servient  tenement  In  the  case  of  a  grant,  the 
grant  itself  {Brunton  v.  Hall,  1  Q.  &  D.  207),  in  the  case  of  prescription, 
the  usage  of  the  owner  of  the  domiuant  tenement  {Cotviirig  v.  JUgginson, 
4  Mees.  k  W.  246),  will  be  the  test  for  determining  the  extent  of  his  right. 
In  the  Roman  law  a  superior  right  of  way  included  within  itself  those  of  an 
inferior  class,  see  I.  ff.  de  Serv.  prsed.  (Lib.  2,  tit.  8),  where  it  is  said  ''  Iter  est 
jus  eundi  ambulandi  hominis,  non  etiam  jumentum  agendi  vel  vehiculum. 
Actus  est  jus  agendi  vd  jionentum  vel  vehiculum.  Ita  qui  iter  habet  actum 
non  habet;  qui  actum  habet,  et  iter  habet,  (eoque  uti  potest,)  etiam  sine 
jumento.  Yia  est  jus  eundi  et  agendi  et  ambulandi ;  nam  et  iter  et  actum 
via  in  se  oontinet."  This  seems  scarcely  to  be  the  case  with  the  English 
law,  although  it  may  be  matter  fer  the  ccnsideration  i}£  a  jury.  Thus 
evidenoe  ^o£  a  prescriptive  light  of  way  for  all  manner  of  carriages  does  not 
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necessarily  prove  a  right  of  way  for  all  manner  of  cattle,  though  it  may  be 
evidence  of  a  drift- way,  for  the  jury  to  consider  together  with  other  evidence 
(Ballard  v.  Dysoriy  1  Taunt.  279).  "  I  have  always,"  said  Mansfield, 
C.  J.,  '^  considered  it  as  a  matter  of  evidence,  and  a  proper  question  for  a 
jury,  to  find  whether  a  right  of  way  for  cattle  is  to  be  presumed  fi^m  the 
usage  proved  of  a  cart-way.  Consequently,  although  in  certain  cases  a 
general  way  for  carriages  may  be  good  evidence,  from  which  a  jury  may 
infer  a  right  of  this  kind,  yet  it  is  only  evidence ;  and  they  are  to  compare 
the  reasons  which  they  have  for  forming  an  opinion  on  either  side.  As  well 
at  the  trial  as  since,  I  have  thought  that  there  might  often  be  good  reasons 
why  a  man  should  grant  a  right  of  carriage-way,  and  yet  no  way  for  cattle. 
That  would  be  the  case  where  a  person  who  lived  next  to  a  mews  in  London 
should  let  a  part  of  his  own  stable  with  a  right  of  carriage-way  to  it,  which 
would  be  used  with  very  little,  if  any,  inconvenience  to  himself;  yet  there 
it  would  be  a  monstrous  inference  to  conclude,  that  if  a  butcher  could  esta- 
blish a  slaughter-house  at  the  inner  end  of  the  mews,  without  being  indictable 
for  a  nuisance,  he  might  therefore  drive  homed  cattle  to  it,  which  would  be 
an  intolerable  annoyance  to  the  grantor.  So  cases  may  exist  of  a  grant  of 
land,  where,  from  the  nature  of  the  premises,  permission  must  be  given  to 
drive  a  cart  to  bring  com  or  the  like,  and  that  right  might  be  exercised 
without  any  inconvenience  to  the  grantor ;  but  it  does  not  follow  that  cattle 
may  be  driven  there."  See  also  Cowling  v.  Sigt/inson,  4  Mees.  &  W.  245; 
Higham  v.  Rabett,  5  Bing.  N.  C.  622 ;  Brunton  v.  jETa//,  1  (xale  &  Dav. 
207 ;  Durham  and  Sunderland  Railway  Company  v.  Walker^  2  Q.  B. 
963. 

Right  to  natural  Support  to  Land, 

It  seems  that  a  person  has  an  easement  to  the  lateral  support  of  his  own 
soil,  by  the  soil  of  his  neighbour,  and  that  if  the  latter  were  to  dig  his  own 
land  so  that  the  land  of  the  former  were  to  fall  in,  he  would  be  liable  to  an 
action  {Wilde  v.  Minsterley,  2  Roll.  Abr.  564,  Trespass,  Justification,  I.  pL 

1. 

So  where  a  person  aliens  land,  reserving  to  himself  the  power  of  getting 
the  minerals  below,  upon  the  terms  of  making  compensation  for  entering  on 
the  lands  and  doing  the  necessary  acts,  he  is  not  under  such  a  reservation 
intitled  to  take  away  all  the  minerab,  but  only  so  much  as  he  can  get, 
leaving  a  reasonable  support  to  the  surface.  Harris  v.  Ryding,  5  Mees. 
&W.60. 

Right  of  Support  to  Buildings  from  adjacent  Land. 

Where,  however,  a  person  builds  to  the  utmost  extremity  of  his  own 
land,  and  thereby  increases  the  lateral  pressure  on  the  soil  of  his  neighbour, 
if  the  latter  digs  his  own  ground,  so  as  to  remove  some  part  of  the  soil, 
which  formed  the  support  of  the  building  so  erected,  an  action  will  not 
lie  for  the  injury  thereby  occasioned,  if  the  house  he  of  recent  erection 
{Wilde  V.  Minsterley,  2  Roll.  Abr.  564,  Trespass,  Justification,  I.  pi.  1; 
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Wyait  T.  Harrison,  3  B.  &  Ad.  871 ;  Partridge  t.  Scott,  3  M.  & 
W.  220),  unless  he  has  by  grant  or  prescription  acquired  a  right  to  the 
support  of  the  house  by  the  soil  of  his  neighbour.  Thus  in  StanseU  y. 
JoUard,  1  Selw.  N.  P.  457, 11th  Ed.,  which  was  an  action  on  the  case  for 
digging  so  near  to  the  gable-end  of  the  house  of  the  plaintiff,  let  to  a  tenant, 
that  it  fell ;  Lord  Ellenborough  held,  that  where,  as  in  the  case  before  the 
Court,  a  man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  his 
building  above  twenty  years,  upon  analogy  to  the  rule  as  to  lights,  &c.,  he 
had  acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his  neighbour's 
soil,  so  that  his  neighbour  could  not  dig  so  near  as  to  remove  the  support ; 
bat  that  it  was  otherwise  of  a  house  newly  built.  See  also  Slingshy  y. 
Barnard,  1  Roll.  Rep.  430 ;  Dodd  y.  Holme,  1  Ad.  k  Ell.  493, 505 ;  Gay- 
ford  v;  NickoUs,  2  Com.  L.  Rep.  1066 ;  Nicklin  v.  WiUiams,  10  Exch.  25^. 

Right  of  Support  to  Buildings  by  Buildings. 

Where  two  persons  build  or  have  houses  in  close  juxtaposition  one  with 
another,  it  appears,  that  unless  there  has  been  a  grant  of  the  right  to  sup- 
port one-  house  against  the  other  {Brown  y.  Windsor,  1  Cr.  &  J.  20),  such 
easement  will  not  be  presumed  to  exist  even  in  the  case  of  ancient  houses. 
Thus  in  Peyton  y.  The  Mayor  of  London,  9  B.  &  C.  725,  which  was  a 
special  action  upon  the  case  brought  by  the  plaintiffs  as  reversioners  of  a 
house  in  Cheapside,  in  the  occupation  of  their  tenant  under  a  lease,  against 
the  defendants  as  owners  of  the  adjoining  house,  for  pulling  it  down,  without 
shoring  up  the  plaintiff's  house,  in  consequence  whereof  it  fell  down ;  it  was 
held,  by  the  Court  of  King's  Bench,  first,  that  upon  the  declaration  the 
plainti£&  could  not  recover  on  the  ground  that  the  defendants  had  not 
given  notice  that  they  were  about  to  pull  down  their  house,  that  not  being 
alleged  as  a  cause  of  injury ;  and^  secondly,  that  as  the  plainti£&  had  not 
alleged  or  proved  any  right  to  have  their  house  supported  by  the  de- 
fendants, they  were  bound  to  protect  themselves  by  shoring,  and  could  not 
complain  that  the  defendants  had  to  do  so. 

It  has  indeed  been  held,  that  if  the  pulling  down  of  a  house  be  irregularly 
and  improperly  done,  and  injury  produced  thereby,  the  person  so  acting 
may  be  liable  for  it,  although  the  owner  of  the  house  destroyed  may  not 
have  done  all  that  he  ought  to  have  done  for  his  own  protection,  as  by 
shoring  up  his  house.     See  Walters  v.  Pfeil,  Mood.  &  Malk.  362. 

The  mere  circumstance  of  juxtaposition  does  not  render  it  necessary  for  a 
person  who  pulls  down  his  wall  to  give  notice  of  his  intention  to  the  owner 
of  an  adjoining  wall ;  nor,  if  he  be  ignorant  of  the  existence  of  the  adjoining 
waU,  as  where  it  is  underground,  is  he  bound  to  use  extraordinary  caution 
in  pulling  down  his  own,  Chadwick  v.  Trower,  6  Bing.  N.  C.  1 ;  8  Scott,  1, 
in  the  Court  of  Exchequer  Chamber,  reversing  the  decision  of  the  Court  of 
Common  Pleas  (3  Bing.  N.  C.  334 ;  8.  C.  3  Scott,  699) ;  k  fortiori,  if  a 
person  gives  notice  of  his  intention  to  pull  down  his  own  buildings,  he  is  not 
bound  to  use  more  than  reasonable  and  ordinary  care  in  doing  so,  nor  to  secure 
the  adjoining  buildings  fit>m  injury.    Massey  v.  Ooyder,  4  Car.  &  P.  161. 
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Where  several  houses  belonging  to  the  same  owner  are  built  together,  so 
that  each  reqaires  the  mtttaal  support  of  the  neighbouring  house,  and  the 
owner  parts  with  one  of  the  houses,  the  right  to  such  mutual  support  is  not 
thereby  lest;  the  legal  presumption  being,  that  the  owner  reserves  to  luin- 
self  such  right,  and,  at  the  same  time,  grants  to  the  new  owner  an  equal 
right ;  and  eonsequently,  if  the  owner,  parts  with  several  of  the  houses  at 
different  times,  the  possessors  still  enjoy  the  right  to  mutual  support,  the 
right  being  wholly  independent  of  the  question  of  the  priority  of  tiieir  titles. 
Mickardi  v.  Base,  9  Exch.  218. 

Fences  and  Party^WaUs. 

It  seems  that  there  may  be  an  easement,  by  which  the  owner  of  the  ser- 
vient tenement  is  bound  to  maintain  a  fence  (Dyer,  205,  ante,  108) ;  but  it 
is  clear  as  laid  down  by  Whitelocke,  C.  J.,  in  the  principal  case,  that  where 
the  adjoining  closes,  which  have  once  belonged  to  different  persons,  one 
of  whom  was  bound  to  repair  the  fences,  afterwards  become  the  property  of 
the  same  person,  the  pre-existing  obligation  to  repair  the  fences  is  destroyed 
by  the  unity  of  ownership.  And  where  the  person  who  has  so  become  the 
owner  of  the  entirety,  afterwards  parts  with  one  of  the  two  closes,  the 
obligation  will  not  be  revived,  unless  express  words  be  introduced  into  the 
deed  of  conveyance  for  that  purpose.  See  Boyle  v.  Tamlyn^  6  B.  &  C. 
329,337. 

As  to  party-walls,  see  Matts  v.  Hawkins j  6  Taunt.  20 ;  Cubitt  v.  Porter, 
8  B.  &  C.  257  $  Bradhee  v.  Christ's  HospUal,  4  Man.  k  Gr.  714, 761. 

Legalization  of  Nuisances. 

A  person  may,  in  the  exercise  of  his  trade  or  business,  by  prescription 
elaim  the  easement  of  transmitting  from  his  own  land  to  that  of  his  neighbour 
2  Bing.  N.  C.  137 ;  5  Scott,  506),  either  smoke  or  offensive  noises,  smells 
or  vapours,  which  might  otherwise  be  actionable  as  nuisances,  Yin.  Abr. 
^'Nusance,"  G;  Selw.  N.  P.  1118, 11th  Ed. 

It  will  be  no  justification,  that  the  nuisance  complained  of  existed  before 
the  plaintiff  came  into  the  neighbourhood,  and  that  he  in  fact  came  to  it,  for 
in  all  cases  a  user  for  twenty  years  must  be  shown.  See  EUiotson  v.  Feethaniy 
2  Bing.  N.  C.  134;  and  Bliss  v.  HaU^  5  Scott,  500,  where  to  a  declaration 
against  the  plaintiff  for  a  nuisance  in  carrying  on  the  business  of  a  candle 
manu&cturer,  in  messuages  contiguous  to  the  plaintiff's  messuage,  the  de- 
fendant pleaded  that  he  was  possessed  of  his  messuages,  and  carried  on  Ids 
business  therein  for  the  spcbcs  of  three  years  before  the  plaintiff  became 
possessed  of  his  messuage.  It  was  held,  by  the  Court  of  Common  Pleas, 
on  a  general  demurrer,  that  the  declaration  was  bad;  inasmuch  as  to 
l^alize  the  nuisance,  a  twenty  years'  user  must  be  averred  and  proved. 

*^  It  cleariy  is  not  enough,"  said  Bosanquet,  J.,  '^  in  such  a  case  as  this,  for 
the  defendant  to  show  a  short  possession  and  exercise  of  the  offensive  trade, 
anterior  to  the  commencement  of  the  plaintiff's  possession.  Nothing  leaa 
than  twenty  years  user  will  afford  a  defence." 
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III.  Incidents  of  Easements, 
Obligation  to  Repair. 

The  owner  ef  the  dominant  tenement,  as  the  easement  is  for  his  henefit, 
IB  hound  to  do  all  neoessaiy  repairs,  and  not  the  owner  of  the  servient  tene- 
ment; 9Bj  for  instancei  the  scouring  out  of  a  watercourse  (Bract,  lih.  4,  fol. 
222 ;  Peter  r.  Daniel,  5  C.  B.  568),  or  the  reparation  of  a  way  (Com.  Dig. 
"  Chimin,"  (D  6) ;  Pomfret  v.  Ricroft,  1  Wms.  Saund.  322  a ;  Taylor  v. 
Whitehead,  2  Doug.  745;  Oerrard  v.  Coohe,  2  Bos.  &  Pul.  N.  R.  109; 
Billiard  t.  Harrison,  4  Mau.  &  S.  387 ;  Duncan  v.  Louch,  6  Q.  B.  909), 
and  he  has  a  right  to  do  all  things  necessary  in  order  to  make  the  repairs, 
as  to  enter  upon  and  dig  the  land  on  the  servient  tenement  (9  Edw.  4, 
35 ;  Powfret  v.  Ricroft,  1  Wms.  Saund.  322  e) ;  the  owner,  however,  of 
the  servient  tenement  may  be  bound,  either  by  express  stipulation  or  pre- 
scription, to  make  all  repairs  (Taylor  v.  Whitehead,  2  Dougl.  749 ;  Rider 
T.  Smith,  3  T.  R.  766).  If  a  way  becomes  impassable  through  want  of 
repairs  which  ought  to  have  been  done  by  the  owner  of  the  land,  the  owner 
o£  the  dominant  tenement  may,  it  seems,  justify  his  trespass  by  deviating 
irom  the  ordinary  track  {Anon.,  cited,  Sir  W.  Jones,  296) ;  secus,  where 
it  is  his  own  duty  to  make  the  repairs.  Taylor  v.  Whitehead,  2  Doug. 
745;  Bullard  v.  Harrison,  4  Mau.  &  S.  387. 

Where  an  easement  exists,  by  which  a  person  is  entitled  to  support  or 
cover  from  the  property  of  another,  as  in  the  case  of  a  house  where  two 
different  floors  belong  to  different  persons  (5  Mees.  &  W.  71),  it  seems  that, 
except  in  the  case  of  a  custom  (Fitz.  Nat.  Brev.  127,  F ;  Keilw.  98  b),  or 
contract  (5  Mees.  &  W.  71),  the  owner  of  the  dominant  tenement  has  no 
right  to  compel  the  owner  of  the  servient  tenement  to  repair.  Tenant  v. 
Ooldwin,  1  Salk.  360;  2  Ld.  Raym.  1089;  and  see  1  Wms.  Saund.  322, 
322  a. 

Extent  and  Mode  of  Enjoyment. 

As  a  general  rule  a  person  having  a  right  to  an  easement  may  use  it  in 
such  manner  as  is  necessary  for  its  most  commodious  enjoyment.  Thus 
under  a  general  grant  of  a  free  and  convenient  way  for  the  purpose  of 
carrying  coals,  it  was  held,  that  the'  grantee  had  a  right  to  lay  a  framed 
waggon-way,  although  such  ways  were  not  in  use  at  the  time  of  the  grant. 
*^  The  question,''  said  Ashurst,  J.,  *'  is  whether  under  this  general  grant  for  the 
purpose  of  carrying  coals  the  grantee  has  a  right  to  make  amy  such  way  as  is 
necessary  for  the  carrying  of  that  commodity.  There  are  no  great  collieries 
in  the  northern  .part  of  the  kingdom  where  they  have  not  those  framed  wag- 
goii*ways.  And  the  case  itself  expressly  states,  that  the  defendant  cannot 
BO  commodiously  enjoy  this  way  in  any  other  manner.  Therefore  under  the 
original  grant,  he  has  a  right  to  make  a  framed  waggon-way  along  the  slip 
of  lacd  in  question,  which  is  necessary  for  the  purpose  of  carrying  his  ooak ; 
it  bdng  in  the  contemplation  of  the  parties  at  the  time  of  making  this  grant* 
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Senhouse  v.  Christian,  1 T.  R.  560 — 569.  And  it  seems  that  under  a  reserrar 
tion  of  "  a  sufficient  way-leave"  to  a  coal-pit,  the  right  would  not  be  confined 
to  such  ways  as  were  in  use  at  the  time  of  the  grant,  and  that  the  coalowner 
might  have  a  right  to  make  a  railway  for  the  purpose  of  carrying  the  coals 
from  the  mines  for  shipment.  Dand  v.  Kingscote,  6  Mees.  &  W.  174; 
see  also  Oerrard  y.  Cooke,  2  Bos.  &  Pul.  N.R.  109 ;  Duncombe  y.  Randall, 
Hetley,  34 ;  Brown  y.  Best,  1  Wils.  174  5  Weld  v.  Hornby,  7  East  195. 

The  owner,  however,  of  the  dominant  tenement  must  not  use  his  right, 
so  as  to  produce  inconyenience  or  injury  to  the  owner  of  the  servient 
tenement  {Oerrard  v.  Cooke,  2  Bos.  &  Pul.  N.  R.  115;  nor  must  he 
extend  his  enjoyment  thereof  in  such  a  manner  as  to  increase  the  burden 
or  restriction  placed  by  it  on  the  servient  tenement.  Thus  under  a  right 
of  way  over  a  close  to  a  particular  place,  a  person  cannot  justify  going  be- 
yond that  place.  See  Ward  v.  Lawton,  1  Ld.  Raym.  75,  where  Powell,  J., 
laid  down  the  distinction  that,  where  the  owner  of  the  dominant  tenement  went 
farther  than  his  own  close  to  a  mill  or  bridge,  he  might  well  do  so,  but  he 
could  not  go  to'  another  close  of  his  own,  '^  for  by  the  same  reason,  if  h^  pur- 
chased a  thousand  closes  he  might  go  to  them  all,  which  would  be  very 
prejudicial  to  the  owner  of  the  servient  tenement."  See  also  Hodder  v. 
Holman,  Roll.  Abr.  "  Chimin  Private,"  A,  pi.  1 ;  Saunders  v.  Mose,  lb. 
pi.  2,  3 ;  Stott  v.  Stott,  16  East,  343. 

So,  likewise,  neither  a  way  (Senkouse  v.  Christian,  1  T.  R.  560 ;  CW- 
ling  v.  Higginson,  4  M.  &  W.  245 ;  Dand  v.  Kingscote,  6  M.  &  W.  174) 
nor  a  watercourse  can  be  diverted  into  a  direction  not  contemplated  by  the 
grant  or  reservation.    Northam  v.  Hurley,  1  Ell.  &  Bl.  665." 

So  if  a  right  of  way  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tanyard,  the  right  of  way  ceases. 
Per  Parke,  B.,  in  Henning  v.  Burnet,  8  Exch.  192 ;  and  see  Allan  v. 
Qomme,  11  Ad.  &  Ell.  759. 

In  Henning  v.  Burnet,  8  Exch.  187,  the  plaintiff  being  the  owner  in  fee 
of  some  land  partly  built  upon,  conveyed  to  the  defendant  a  dwelling-house 
with  coach-house  and  stable  at  the  back  thereof,  and  a  field,  together  with 
all  ways,  easements,  &c.,  to  the  dwelling-house  and  field  belonging,  or 
usually  enjoyed  therewith,  with  free  liberty  of  ingress,  egress  and  regress, 
for  the  defendant,  with  cattle  and  carriages,  over  the  carriage-way  and  foot- 
path leading  to  the  said  dwelling-houses,  coach-houses  and  stables,  in  the 
occupation  of  F.  N.  and  the  defendant.  Previous  to  the  time  of  this  con- 
veyance, a  private  road  was  used  for  carriages  and  cattle  from  the  turnpike 
road  to  the  defendant's  coach-house  and  stable  and  field,  from  which  road 
there  was  a  gate  into  the  field.  The  defendant  afterwards  pulled  down  his 
coach-house  and  stable,  and  built  a  wall  across  the  private  road,  near  their 
former  site  (inclosing  a  portion  of  the  road  which  had  been  conveyed  to  him 
in  fee),  and  he  also  opened  a  gate  at  the  further  comer  of  his  field  into 
the  private  carriage-road,  which  he  used  instead  of  the  former  gate,  and 
drove  carriages  and  cattle  along  the  road  into  the  field  and  back  again.    It 
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was  held  by  the  Court  of  Exchequer,  that  the  defendant  was  liable  in  trespass, 
inasmuch  as  the  grant  of  all  ways  to  the  field  belonging  or  usually  enjoyed 
therewith,  extended  only  to  the  user  of  the  way  as  it  existed  at  the  time  of 
the  grant,  through  the  then  existing  gate,  and  the  express  grant  was  of  a 
right  of  way  to  the  dwelling-house,  co^h-house  and  stable  only. 

As  to  the  efiect  of  alterations  in  the  dominant  tenement  on  an  easement, 
see  post,  p.  131. 

The  owner  of  the  servient  tenement  must  do  no  act  which  will  interfere 
with  the  rights  of  the  owner  of  the  dominant  tenement,  as  by  obstructing  a 
way  (2  Roll.  Abr.  "  Nusans,"  G,  pi.  1),  or  a  stream  {Bower  v.  Hillf  1 
Bing.  N.  C.  555).  And  it  seems  that  the  growth  of  the  roots  and  branches 
of  trees  standing  on  the  soil  of  the  servient  tenement,  so  as  to  obstruct  a 
watercourse,  may  be  considered  the  act  of  the  owner.  HaU  v.  Swift,  6 
ScoU,  167. 

IV.  Disturbance  of  Easements^  and  the  Remedies  in  respect  tliereof. 

Where  there  is  a  disturbance  in  the  enjoyment  of  an  easement,  as  for  in- 
stance, by  the  owner  of  the  servient  tenement  making  buildings  or  erections  on 
his  own  soil,  or  otherwise  stopping  up  a  watercourse,  or  a  way,  or  obstructing 
ancient  lights,  the  owner  of  the  dominant  tenement  may  either  proceed  at 
law,  or  enter  upon  the  land  on  which  the  nuisance  exists,  and  at  once 
abate  it  (Bro.  Abr.  '"Nusans,"  105  b,  pi.  33;  8  £d.  4,  5;  2  Roll.  Abr. 
"  Nusans,"  (8),  ( W) ;  Wigford  v.  QUI,  Cro.  Eliz.  269 ;  Bex  v.  Bosewell, 
Salk.  459 ;  Baihes  v.  T<mnsendj^2  Smith,  9),  nor  is  any  request  to  the  owner 
of  the  servient  tenement  to  abate  the  nuisance  requisite,  except  when  he  has 
become  the  owner,  after  the  erection  of  the  nuisance.  PenruddoclCs  Case,  5 
Co.  100  b. 

The  party  disturbed  in  an  easement  may  also  take  proceedings  and  obtain 
an  injunction  in  equity,  if  his  right  be  clear,  and  the  injury  which  he  would  ^ 
sustain,  without  its  interference,  would  not  be  compensated  by  the  damages 
which  he  might  obtain  in  a  Court  of  Law.     See  Drewry  on  Injunct.  237. 

y.  The  Extinguishment  of  Easements. 

An  easement  may  be  extinguished — 1.  By  expi^ess  release  under  seal ; 
2.  By  act  of  parliament,  as  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 
s.  8,  having  die  same  operation  as  a  release  (and  upon  these  modes  of 
extinguishment  it  will  be  unnecessary  to  say  anything  further);  3.  By 
merger  in  consequence  of  the  unity  of  seisin  or  ownership  of  the  dominant 
and  servient  tenement ;  4.  By  the  licence  from  the  owner  of  the  dominant 
tenement  to  do  some  act  which  of  necessity  destroys  the  easement ;  5.  By 
the  abandonment  of  the  enjoyment  by  non-user. 

Eaetinguishment  of  Easement  hy  Unity  of  Possession. 

Where  there  is  a  unity  of  seisin  or  ownership  of  the  dominant  and  servient 
tenement,  from  which  possession  will  be  implied,  as  we  have  before  shown, 

T.L.C.  K 
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the  easement  will  be  extinjruished  (ante,  p.  Ill),  although,  on  a  severance  of 
the  property,  a  grant  of  those  easements  which  are  continaous  and  apparent, 
or  which  are  of  necessity,  will  be  implied.    Ante,  p.  110. 

So  the  owner  may  on  a  severance  revive  an  easement  by  an  express  grant, 
but  this  may  more  properly  be  called  a  new  easement. 

But  where  the  estates  in  the  dominant  and  servient  tenement  are  not  per- 
durable, merger  or  extinguishment  will  not  take  place,  there  will  be  merely 
a  suspension  of  the  easement  during  the  unity  of  possession,  ''  If,"  observes 
Alderson,  B.  '^  I  am  seised  of  freehold  premises,  and  possessed  of  leasehold 
premises  adjoining,  and  there  has  formerly  been  an  easement  enjoyed  by  the 
occupiers  of  the  one  as  against  the  occupiers  of  the  other,  while  the  premises 
are  in  my  hands,  the  easement  is  necessarily  suspended,  but  it  is  not  ex- 
tinguished, because  there  is  no  unity  of  seisin,  and  if  I  part  with  the  premises, 
the  right,  not  being  extinguished,  will  revive."  lli,omas  v.  Thamaif  1  Cr. 
M.  &  R.  41 ;  see  also  Rex  v.  The  Inhabitants  of  Hermitage,  Cartb.  299 ; 
Canham  v.  Fish,  2  Cr.  &  J.  126, 

Extinguishment  of  Necessity,  hy  leave  of  the  Owner  of  the  Dommant 
Tenements 

Where  the  owner  of  the  dominant  tenement  authorizes  the  owner  of  the 
servient  tenement,  although  only  by  parol,  to  do  some  act  thereon,  the 
effect  of  which  will  be  to  prevent  the  future  enjoyment  of  the  easement,  it 
will  be  extinguished.  See  ante,  p.  110,  and  Liggins  v.  Inge,  7  Bing. 
682 ;  Webb  v.  Paternoster,  Pahn.  71 ;  2  Roll.  Rep.  152 ;  Winter  v.  Brock- 
well,  8  East,  a08. 

Extinguishment  by  Abandonment  or  Non-user. 

An  easement  will  be  extinguished  by  a  voluntary  abandonment  or  cessa- 
tion to  enjoy  it.  As  where  a  person  having  a  mill,  pulls  it  down  with 
the  intention  of  not  returning,  the  owner  of  the  adjoining  land  might, 
it  is  presumed,  erect  a  mill  and  employ  the  water  so  relinquished,  and  would 
not  be  compellable  to  pull  down  his  mill,  if  the  owner  of  the  former  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his  own.  See  dictum 
of  Tindal,  C.  J.,  in  Liggins  v.  Inge,  7  Bing.  693 ;  LuttreVs  Case,  4  Co. 
86.  Upon  the  same  principle  it  has  been  held  that  where  an  ancient  windovr 
had  been  shut  up  for  twenty  years  with  brick  and  mortar,  it  lost  its  privilege 
as  an  easement,  and  was  as  if  it  had  never  existed.  Lawrence  v.  Obee,  3 
Camp.  514. 

So  in  Moore  v.  Rawson,  3  B.  &  C.  832,  the  plaintiff's  messuage  was  an 
ancient  house,  having  had  formerly  adjoining  to  it  a  building,  in.  whieh  there 
was  an  ancient  window,  next  the  lands  of  the  defendant ;  a  former  owner  of 
the  plaintiff  *s  premises,  about  seventeen  years  before,  had  pulled  down  that 
building,  and  erected  on  its  site  another  with  a  blank  wall,  next  adjoining 
the  premises  of  the  defendant,  who,  about  three  years  before  the  commence- 
ment of  the  action,  erected  a  building  next  the  blank  wall  of  the  plaintiff^ 
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who  then  opened  a  window  in  that  wall  in  the  same  place  where  the  ancient 
window  had  heen  in  the  old  building ;  it  was  held  by  the  Court  of  King's 
Bench,  that  he  could  not  maintain  anj  action  against  the  defendant  for 
obfltmcting  the  new  window,  because  by  erecting  the  blank  wall,  he  not 
only  ceased  to  enjoy  the  light,  but  had  evinced  an  intention  nerer  to 
resume  the  enjoyment. 

A  mere  temporary  abandonment  of  the  enjoyment  of  an  easement  will 
not  destroy  the  right,  but  the  onus  lies  upon  the  party  discontinuing  the 
enjoyment,  of  showing  that  he  intended  to  resume  it  within  a  reasonable 
period.  If,  for  instance,  in  the  case  of  Moore  v.  Rawsonj  the  person  who  had 
pulled  down  the  old  house  had  shown  an  intention  to  rebuild  it  in  the  same 
manner,  within  a  reasonable  time,  and  not  an  entirely  different  one  with  a 
blaok  wall,  he  would  not  have  destroyed  his  right  (see  3  B.  &  C.  887, 888). 
In  JSaie  y.  Oldroyd^  14  M.  &  W.  789,  the  plaintiff  had  enjoyed  an  imme- 
morial right  to  the  flow  of  water  into  an  ancient  pond  in  one  of  his  closes,  but 
aboTe  thirty  yean  before,  he  made  a  new  pond  in  three  different  closes,  and 
turned  the  water  so  as  to  supply  tliem,  and  thenceforth  disused  the  old  pond, 
which  was  gradually  filled  with  rubbish  and  overgrown  with  grass.  The 
plaintiff's  ri^t  in  respect  of  the  three  ponds  having  been  defeated  by  proof 
of  an  outstanding  life  estate  under  2  &  8  Will.  4,  c.  71,  s.  7,  it  was  held  by  the 
Court  of  Exchequer,  that  the  plaintiff  was  entitled  to  recover  in  respect  of 
his  right  to  the  flow  of  water  to  the  old  pond.  '^  The  use  of  the  old  pond," 
said  Parke,  B.,  '^  was  discontinued  only  because  the  plaintiff  obtained  the 
same  or  greater  advantage  from  the  use  of  the  three  new  ones.  He  did  not 
thereby  abandon  his  right,  he  only  exercised  it  in  a  different  spot,  and  a 
substitution  of  that  nature  is  not  an  abandonment.'' 

With  regard  to  easements  of  an  intermittent  nature ;— although  the  law 
liaa  not  fixed  any  period  of  prescription  for  them,  it  appeal's  at  one  time  to 
have  been  thought  that  as  a  grant  would  be  presumed  after  twenty  years' 
user,  so  a  release  would  be  presumed  after  non-user  for  the  same  period. 
That  if,  for  instance,  A.  had  ceased  to  use  a  right  of  way  over  B.'s  land 
for  twenty  years,  a  presumption  would  arise  that  he  had  released  such 
right  of  way  {Doe  v.  Silder,  2  B.  &  Aid.  791 ;  Moore  v.  Ramson,  8 
B.  &  C.  339).  It  has,  however,  been  recently  held,  that  the  mere  non-user 
of  a  right  of  way  even  for  more  than  twenty  years  will  not  raise  a  presump- 
tion of  abandonment.  See  Ward  v.  Ward,  7  Exch.  888.  There  the  de- 
fiendant,  who  was  the  owner  of  a  dose  called  Stubbing  Pits,  had  ceased  to 
use  a  way  over  the  plaintiff's  ground  (to  which  he  had  an  immemorial 
right)  from  the  year  1814  to  1852,  by  reason  of  his  having  had  during  that 
period  a  more  convenient  way.  It  was  held  by  the  Court  of  Exchequer, 
that  the  defendant  had  not,  by  mere  non^user,  lost  his  right  of  way.  *'  The 
presumption  of  abandonment,"  said  Alderson,  B.,  "  cannot  be  made  from 
the  mere  fact  of  non-user.  '  There  must  be  other  circumstances  in  the  case  to 
raise  that  presumption.  The  right  is  acquired  by  adverse  enjoyment.  The 
soo-aser,  therefore,  must  be  the  consequence  of  something  which  is  adverse 

k2 


132  SURY   V.    PiGOT. 

to  the  user.  Here  the  owners  of  the  Stubbing  Pits  did  not  use  the  way  in 
question,  for  the  simple  reason  that  they  had  a  more  easy  and  convenient 
means  of  access  to  that  part  of  their  property.  If  the  owner  of  that  close 
were  now  precluded  from  recovering  the  original  right,  he  would  be  without 
the  means  of  any  access  to  his  property.'^ 

Where  Alterations  in  the  Dominant  Tenement  extinguish  an  Easement, 

Where  there  has  not  been  an  abandonment  of  an  easement,  but  mere 
alterations  have  been  made  in  the  dominant  tenement,  as  to  the  mode  of 
enjoying  it,  questions  of  difficulty  arise  as  to  what  effect  they  have  upon 
the  easement.  It  seems  as  a  general  rule,  that  the  owner  of  the  dominant 
tenement  cannot  impose  any  additional  restriction  or  burden  upon  the  owner 
of  the  servient  tenement.  If,  however,  the  additional  restriction  or  burden 
can  be  ascertained,  and  separated  from  the  easement,  it  will  still  remain  un- 
impaired. 

Thus  "  if  a  party  having  a  right  of  footway  were  to  use  it  for  other  pur- 
poses, although  he  might  be  liable  to  an  action  for  trespass,  he  might, 
nevertheless,  sustain  an  action  for  any  disturbance  of  his  footway ;  the  right 
thus  sought  to  be  usurped  would,  in  the  mode  of  its  enjoyment,  be  altogether 
distinct  from  the  previous  easement."     Gale,  362. 

Where,  however,  the  alterations  made  in  the  dominant  tenement,  im- 
posing additional  restrictions  or  burdens  upon  the  servient  tenement,  cannot 
be  separated  from  the  original  easement,  it  will  be  lost.  Thus  in  the  case  of 
Blanchard  v.  Bridges,  4  Ad.  &  Ell.  176 ;  S.  C.  o  Nev.  &  Man.  567,  where 
the  owner  of  a  house  enlarged  it,  and  inserted  a  window  at  one  end,  in  the 
part  added,  and,  at  another  end,  carried  out  the  side  oralis  (between  which 
two  windows  formerly  stood  in  a  straight  line)  five  feet,  converting  this  end 
into  a  bow,  and  inserting  two  bow-windows  in  the  same  direction,  but  not 
in  the  same  situation,  as  the  two  former :  it  was  held  by  the  Court  of  King's 
Bench,  that,  whatever  privilege  against  the  obstruction  of  light  the  windows 
of  the  original  house  possessed,  this  privilege  did  not  apply  to  the  three 
new  windows.  "  If,"  said  Patteson,  J.,  "  it  were  once  admitted  that  a  new 
window,  varying  in  size,  elevation  or  position,  might  be  substituted  for  an 
old  one,  without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a  very  uncer- 
tain nature,  and  upon  very  unsatisfactory  evidence.  And,  in  the  same  case, 
a  party,  who  had  acquiesced  in  the  existence  of  a  window  of  a  given  size, 
elevation  or  position,  because  it  was  felt  to  be  no  anno3rance  to  him,  might 
be  thereby  concluded  as  to  some  other  window,  to  which  he  might  have  tlie 
greatest  objection,  and  to  which  he  would  never  have  assented  if  it  had 
become  a  question  in  the  first  instance."  See  also  Cherrington  v.  Abnet/, 
2  Vern.  646. 

But  where  an  alteration  has  been  made  in  lights,  as  by  the  enlargement 
of  an  old  window  {Chandler  v.  Thompson,  3  Camp.  80),  or  the  conversion 
of  one  building  into  another,  as  a  malt-house  into  a  dwelling-house  (Martin 
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Y.  Ooble,  1  Camp.  322),  it  seems  that  the  easement  of  light  and  air  will 
not  he  thereby  lost ;  inasmuch  as  the  owner  of  the  dominant  tenement  will 
be  entitled  to  enjoy  it,  in  the  same  degree  as  theretofore.  See  also  Oanntt 
V.  Sharp,  3  Ad.  &  EU.  325 ;  5.  C.  4  Nev.  &  Man.  834. 

Where  an  alteration  in  the  dominant  tenement  does  not  impose  any  ad- 
ditional burden  or  restriction  on  the  servient  tenement,  the  easements  will 
remain.  Thus  a  person  will  not  lose  the  easement  of  water,  by  converting 
a  fulling  mill  into  a  mill  to  grind  com  (LuttreTs  Case,  4  Rep.  87),  nor 
by  altering  tlie  dimensions  of  the  mill-wheel  (Saunders  v.  Newman,  1  B. 
&  Aid.  258),  nor  by  making  straight  a  watercourse,  which  flowed  in  a 
crooked  way  along  a  road.    HaU  v.  Swift,  6  Scott,  167. 
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In  the  House  of  Lords^  June  3rd  (in  Error), 

[Reported,  6  Bino.  1.] 

Advowson— Next  Presentation— Simony.] — The  sale  of  a  next 
presentation,  the  incumbent  being  in  extremis,  within  the  knowledge  of 
both  contracting  parties,  but  without  the  privity  or  with  a  view  to  the 
nomination  of^  the  particular  clerk,  is  not  void  on  the  ground  of 
simony. 

THIS  was  a  writ  of  error,  brought  by  the  plaintiff  below,  from  a 
judgment  of  the  Court  of  King's  Bench  at  Westminster,  affirming  a 
judgment  of  the  Court  of  Great  Sessions  at  Chester,  on  a  special 
verdict  in  a  quare  impedit  commenced  in  the  latter  Court 

The  first  count  of  the  declaration  stated  that  the  advowson  of  the 
rectory  of  the  church  of  Wilmslow  was  appurtenant  to  the  manor  of 
BoUyn ;  and  set  out  the  title  of  Thomas  J.  Trafford  for  life  thereto ; 
that  T.  J.  Trafford,  by  Indenture,  dated  12th  November,  1819,  granted 
unto  the  plaintiff,  his  executors,  &c.,  the  advowson  of  the  rectory  and 
parish  church  of  Wilmslow,  for  ninety-nine  years,  if  the  grantor  should 
so  long  live.  Averment,  that  grantor  was  still  living,  and  that  the 
church  became  vacant  by  the  death  of  the  last  incumbent,  whereby  it 
belonged  to  the  plaintiff  to  present,  but  the  defendant  hindered  him 
from  so  domg. 

There  was  a  second  count,  setting  out  a  title  to  the  advowson  in 
gross,  and  omitting  all  mention  of  the  manor ;  in  all  other  respects  it 
was  similar  to  the  first 

The  defendant  craved  oyer  of  the  Indenture  made  between  the  plain- 

(a)  S,  a  1  Dow.  &  C.  416 ;  3  Bligh,  N.  S.,  123,  overruling  2  Bam.  &  Cress.  635. 
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tiff  and  Trafford,  whereby  it  was  witnessed  that  in  consideration  of 
6,000/.  paid  to  Trafford  by  the  plaintiff,  the  former  had  granted,  bar- 
gained,  sold  and  demised,  and  by  the  said  Indenture  did  grant,  &c.,  all 
that  the  advowson,  donation,  right  of  patronage,  presentation  and  free 
disposition  of,  in  and  to  the  rectory  and  parish  church  of  Wilmslow, 
with  the  rights,  members  and  appurtenances  thereunto  belonging ; 
habendum,  for  ninety-nine  years,  if  Trafford  should  so  long  live,  with 
a  proviso  that  when  and  so  soon  as  he  the  said  Edward  Vigor  Fox, 
his  executors,  &c.,  should  have  presented  to  the  said  rectory  or  church 
of  Wihnslow,  by  reason  of  the  same  haying  become  vacant  or  void  by 
the  death,  resignation,  deprivation,  eviction,  promotion  or  cession  of 
J.  Bradshaw,  the  incumbent,  or  otherwise,  or  through  the  wilful 
neglect  or  default  of  him  the  said  Edward  Vigor  Fox,  his  executors, 
&C.,  the  said  rectory  or  church  should  have  been  suffered,  as  to  the 
presentation  or  right  of  presentation  thereto,  to  lapse,  he  the  said 
Cdward  Vigor  Fox,  his  executors,  &c.,  should  and  would  at  any  time 
or  times  thereafter,  at  the  request  and  proper  costs  and  charges  of  the 
said  Thomas  Joseph  Trafford,  or  such  person  as  he  should  appoint, 
reassign  the  said  advowson  to  him  the  said  Thomas  Joseph  Trafford, 
or  such  person  as  aforesaid,  for  all  the  residue  which  should  be  then 
unexpired  of  the  said  term  of  ninety-nine  years,  free  from  all  incum- 
brances by  the  said  Edward  Vigor  Fox,  his  executors,  &c.  He  then 
CTBYed  oyer  of  the  Indenture  in  the  second  count  mentioned,  which 
was  declared  to  be  in  the  same  words  as  the  Indenture  in  the  first 
count,  and  therefore  not  set  out  on  the  record. 

He  then  pleaded  fiff;een  pleas,  among  which  the  fourth — the  plea 
chiefly  relied  on— averred  that  the  said  church  of  Wilmslow  is  within 
the  diocese  of  Chester,  and  a  benefice  with  cure  of  souls ;  and  that 
whilst  the  said  Thomas  Joseph  Trafford  was  so  seised  of  the  said 
manor  and  of  the  said  advowson,  and  before  the  making  of  the  corrupt, 
simoniacal  and  unlawful  agreement,  in  this  plea  after  mentioned,  to 
wit,  on  the  11th  day  of  November,  in  the  year  of  our  Lord  1819,  the 
said  J.  Bradshaw,  then  being  incumbent  of  and  filling  the  said  church, 
was  a£3icted  with  a  mortal  disease,  so  that  he  was  then  in  extreme  danger 
of  his  life,  and  his  life  was  thereby  then  despaired  of,  whereof,  as  well 
the  said  Edward  Vigor  Fox  and  Thomas  Joseph  Trafford,  as  one 
George  Uppleby,  clerk,  in  that  plea  after  mentioned,  to  wit,  on,  &c. ;  - 
and  ako  at  the  time  of  making  the  corrupt,  simoniacal  and  unlawful 
agreement  in  that  plea  after  mentioned,  there  had  notice  ;  that  whilst 
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the  said  Thomas  Joseph  Trafford  was  so  seised  of  the  said  manor  to 
which,  &c.,  with  the  appurtenances,  &c.,  and  of  the  said  advowson 
as  aforesaid,  was  so  afBicted,  and  in  such  danger,  state  and  condition 
as  aforesaid,  to  wit,  on,  &c.,  they  the  said  Thomas  Joseph  Traffi)rd, 
Edward  Vigor  Fox  and  George  Uppleby,  and  each  of  them,  then  and 
there,  well  knowing  the  premises,  and  believing  and  expecting  that 
the  death  of  the  said  J.  Bradshaw,  of  the  mortal  disease  aforesaid,  was 
then  and  there  fast  approaching,  and  that  by  means  of  the  death  of  the 
said  J.  Bradshaw,  the  said  church  would  forthwith  become  vacant,  it  was 
in  such  belief  and  expectation  corruptly,  simoniacally  and  unlawfully,  and 
against  the  form  of  the  statute  in  such  case  made  and  provided,  agreed 
by  and  between  the  said  Thomas  Joseph  Trafford  and  the  said  Edward 
Vigor  Fox,  with  the  knowledge  of  the  said  George  Uppleby,  that  the 
said  Edward  Vigor  Fox  should  pay  to  the  said  Thomas  Joseph  Traf- 
ford a  sum  of  money,  to  wit,  the  sum  of  6,000/.,  and  that  the  said 
Thomas  Joseph  Trafford,  in  consideration  thereof,  should  grant,  bar- 
gain and  sell  to  the  said  Edward  Vigor  Fox  the  next  presentation  to 
the  said  church ;  and  that,  in  order  to  make  mch  grant,  bargain  and 
sale,  and  as  a  means  of  making  suck  grant,  bargain  and  sale  to  the  said 
Edward  Vigor  Fox  of  ike  next  presentation  to  tke  said  ckttrck,  and  as 
a  skift,  contrivance  and  device  to  evade  and  eltide  tke  making  suck 
grant,  bargain  and  sale,  as  a  mere  grant,  bargain  and  sale  to  tke  said 
Edward  Vigor  Fox,  of  tke  next  presentation  to  tke  said  ckurck  in 
express  terms,  tlie  said  Indenture  in  tke  said  declaration  mentioned  to 
Itave  been  made  between  tke  said  Tkomas  Joseph  Trafford  and  tke  said 
Edward  Vigor  Fox  skould  be  made,  and  tkat  tke  said  Tkomas  Joseph 
Trafford  sftould  seal,  and  a^  kis  act  and  deed  deliver  ike  said  Indenture : 
that  afterwards,  and  whilst  the  said  J.  Bradshaw,  so  being  the  incum- 
bent of  and  filling  the  said  church  as  aforesaid,  was  so  afflicted,  and 
in  such  danger,  state  and  condition  as  aforesaid,  to  wit,  on  the  12th 
day  of  November,  in  the  year  of  our  Lord  1819,  to  wit,  at,  &c.,  in 
pursuance,  tiutherance  and  performance  of  the  said  corrupt,  simoniacal 
and  unlawful  agreement ;  and  in  order  to  make  such  grant,  bargain 
and  sale  of  the  next  presentation  to  the  said  church,  and  as  a  means 
of  making  suck  grant,  bargain  and  sale  by  tke  said  Tkomas  Joseph 
Trafford  to  tke  said  Edward  Vigor  Fox  of  tke  next  presentation  to 
tlie  said  ckurck,  and  as  a  skift,  contrivance  atid  device  to  evade  and 
elude  tke  making  suck  grant,  bargain  and  sale,  as  a  mere  grant,  bargain 
and  sale  to  tke  said  E,  V.  Fox  of  tke  next  presentation  to  tke  said 
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church  in  express  terms,  the  said  Indenture,  in  the  said  declaration 
mentioned  to  have  been  made  between  the  said  T.  J.  TraSbrd  and  the 
said  E-  V.  Fox,  was  made,  and  the  said  T.  J.  Trafford  did  then  and 
there  seal,  and  as  his  act  and  deed  deliver  the  said  Indenture :  and 
that  the  said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the 
said  churth  as  aforesaid,  remained  and  continued  so  afBicted  as  afore- 
said, and  in  such  danger,  state  and  condition  as  aforesaid,  from  time  to 
time  in  that  respect  in  this  plea  above  mentioned,  until  the  time  of  his 
death,  and  that  afterwards,  to  wit,  on  the  1^  day  of  November,  1819, 
Bradshaw,  so  being  the  incumbent  of  and  filling  the  said  church 
as  aforesaid,  of  the  disease  aforesaid  died,  to  wit,  at,  &c. ;  and 
by  means  thereof  the  said  church  then  and  there  became  and  was 
vacant ;  that,  by  reason  of  the  premises,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  said  last-mentioned  Indenture  became, 
and  was,  and  is  utterly  void,  frustrate  and  of  no  effect  in  law,  and 
wholly  inoperative  to  grant,  pass  or  convey  any  estate,  right,  title  or 
interest  in  the  said  advowson,  or  any  presentation,  or  any  right  of  pre- 
sentation to  the  said  church  to  the  said  E.  V.  Fox ;  that  afterwards,  to 
wity  on  the  30th  day  of  December,  1819,  at,  &c.,  the  said  E.  V.  Fox, 
under  colour,  and  by  pretence  and  means  of  the  said  last-mentioned 
Indenture  so  made  as  aforesaid,  in  pursuance  of  the  said  corrupt, 
simoniacal  and  unlawful  agreement,  did  corruptly,  simoniacally  and 
unlawftilly,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  present  the  said  George  Uppleby,  clerk,  to  the  said  bishop 
to  be  admitted,  instituted  and  inducted  into  the  said  church  of 
Wilmslow,  to  wit,  at,  &c. ;  that  by  reason  of  the  premises,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  the  said  presentation 
of  the  said  George  Uppleby  by  the  said  E.  V.  Fox,  so  made  as  afore- 
said, became,  and  was,  and  is  utterly  void,  frustrate  and  of  no  effect  in 
law. 

The  fifth  plea  was  like  the  fourth,  omitting  the  parts  in  Italics  ;  and 

The  sixth  plea  varied  from  the  fourth  only  by  omitting  to  state  the 
privity  of  Uppleby. 

The  replication  to  the  fourth  plea  took  issue  that  it  was  not  cor- 
ruptly, &c.,  agreed  by  and  between  the  plaintiff  and  Trafford,  with 
the  knowledge  of  Uppleby,  as  in  that  plea  alleged.  By  a  similar 
replication  to  the  fifth  plea,  and  to  each  of  the  other  pleas,  it  was  denied 
that  it  was  corruptly,  &c.,  agreed,  as  in  those  pleas  alleged. 

The  jury  found  by  special  verdict  that  before  and  on  the  12th  day 
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of  Novembery  in  the  year  of  our  Lord  1819,  the  said  Thomas  Joseph 
Trafford  was  seised  of  the  manor  and  advowson  within  mentioned, 
and  that  before  and  on  the  said  12th  day  of  November,  in  the  said 
year  of  our  Lord  1819,  the  within-named  Joseph  Bradshaw  was  the 
incumbent  of  the  within-named  church,  in  the  pleadings  within  men- 
tioned, and  that  the  said  church  was  then  full  of  the  said  Joseph 
Bradshaw ;  that  the  said  J.  Bradshaw,  so  then  being  incumbent  of  and 
filling  the  said  church  as  aforesaid,  was,  before  and  upon  the  said  12th 
day  of  November,  in  the  said  year  of  our  Lord  1819,  a£9icted  with  a 
mortal  disease,  so  that  he  was  then  in  extreme  danger  of  his  life,  and 
his  life  was  thereby  then  greatly  despaired  of;  and  that  he  was  and 
continued  so  afflicted  with  such  mortal  disease  and  in  extreme  danger 
of  his  life,  and  his  life  was  and  continued  to  be  greatly  despaired  of 
until  the  time  of  his  death ;  and  that  the  said  Joseph  Bradshaw,  so 
being  such  incumbent  as  aforesaid,  died  of  the  said  mortal  disease  on 
the  said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819,  at 
half-past  eleven  o'clock  at  night  of  the  same  12th  day  of  November; 
that  on  the  said  12th  day  of  November,  in  the  said  year  of  our  Lord 
1819,  at  ten  minutes  before  three  o'clock  in  the  afternoon  of  the  same 
day,  and  whilst  the  said  Joseph  Bradshaw  was  such  incumbent  as 
aforesaid,  an  agreement  was  made  and  concluded  between  the  said 
Thomas  Joseph  Trafford,  so  being  seised  of  the  said  manor  and  ad- 
vowson as  aforesaid,  and  the  said  Edward  Vigor  Fox,  for  the  sale  by 
the  said  Thomas  Joseph  Trafford  to  the  said  Edward  Vigor  Fox  of  the 
next  turn  or  presentation  of  the  said  church,  for  and  in  consideration 
of  6,000/.  of  lawful  money  of  Chreat  Britain ;  that  on  the  said  12th  day 
of  November,  in  the  said  year  of  our  Lord  1819,  and  immediately  after 
the  making  of  such  agreement,  they  the  said  Thomas  Joseph  Trafford 
and  Edward  Vigor  Fox,  in  pursuance  of  such  agreement  and  in  order 
to  carry  the  same  into  effect,  and  as  an  expedient  to  convey  the  next 
presentation  alone,  sealed  and  delivered  the  within-mentioned  Indenture, 
bearing  date  the  12th  day  of  November,  in  the  said  year  of  our  Lord 
1819;  and  that  the  said  agreement  was  made  and  the  said  Indenture 
was  sealed  and  delivered  in  the  lifetime  of  the  said  Joseph  Bradshaw : 
that  the  said  Joseph  Bradshaw,  at  the  time  of  making  the  said  agree- 
ment and  also  at  the  time  of  sealing  and  delivering  the  said  Indenture, 
was  afflicted  with  the  said  mortal  disease,  and  in  extreme  danger  of 
his  life,  and  that  his  life  was  thereby  then  greatly  despaired  of:  that 
the  said  Thomas  Joseph  Trafford  and  the  said  Edward  Vigor  Fox,  at 
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the  time  of  making  the  said  agreement,  and  also  at  the  time  of  sealing 
and  delivering  the  said  Indenture,  well  knew  and  believed  that  the 
said  Joseph  Bvadshaw  was  afflicted  with  the  said  mortal  disease,  and 
was  in  extreme  danger  of  his  life,  and  that  his  life  was  therriiy  then 
gready  despaired  of;  that  the  said  agreement  wm  made  and  con- 
cluded, and  the  said  Indenture  was  sealed  and  delivered,  without  any 
knowledge  or  privity  whatsoever  of  the  said  George  Uppleby,  and 
without  any  intention  to  present  the  said  George  Uppleby  to  the  said 
church  when  it  should  become  vacant 

Upon  the  argument  on  this  special  verdict,  which  took  place  in 
June,  182S,  the  Court  of  Great  Sessions  at  Chester  were  divided  in 
opinion ;  but,  in  order  to  carry  the  cause  up  to  a  higher  tribunal,  the 
judgment  was  entered  for  the  defendant  by  consent 

On  &  writ  of  error  to  the  Court  of  King's  Bench,  the  judgment  of 
the  Court  below  was  affinned  in  Hilary  Term,  18^ ;  and  the  present 
writ  of  error  was  brought  to  reverse  both  judgments. 

lie  question  raised  by  this  special  verdict  was,  whether  the  sale  of 
a  next  presentation,  the  incumbent  being  in  extremis,  within  the  know- 
ledge of  both  oonttacting  parties,  but  vrithout  the  privity  of,  or  a  view 
to  the  neimnatian  of  the  particular  clerk,  be  alone,  without  other  cir- 
cumstances, void  on  the  ground  of  simony. 

The  statute  of  31  Eliz.  c.  6,  ss.  4  &  5,  enacts,  ^^ And  for  the  avoiding 
of  many  and  comq^tion  in  presetdations,  collations  and  donations  of 
and  to  benefices,  dignities,  prebends  and  other  livings  and  promotions 
ecclesiastical,  and  in  admissions,  institutions  and  inductions  to  the 
same^  be  it  ihrdier  enacted  by  the  authority  aibresaid,  that  if  any 
person  or  persons,  bodies  politic  and  corporate,  shall  or  do  at  any 
tiiae  after  the  end  of  forty  days  next  after  the  end  of  this  session 
of  Parliament,  for  any  sum  of  money,  reward,  gift,  profit  or  benefit, 
(£rectfy  or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant  or  other  assurances,  of  or  for  any  sum  of  money, 
reward^  gift,  profit  or  benefit  whatsoever,  directly  or  indirectly,  pre- 
sent or  ooUaie  any  person  to  any  benefice  with  cure  of  souls,  dignity, 
prebend,  or  living  ecclesiastical,  or  give  or  bestow  the  same  for  or  in 
regpeel  of  any  such  corrupt  cause  or  consideration,  that  then  every 
such  presentation,  collalion,  gift  and  bestowing,  and  every  admission, 
institution,  investiture  and  induction  thereupon,  shall  be  utterly  void, 
fiiistrate,  attd  of  none  effect  in  law ;  and  that  it  shall  and  may  be 
lawfiil  to  and  for  the  Queen's  Majesty,  her  heirs  and  successors,  to 
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present,  collate  unto^  or  give  or  bestow  every  such  benefice,  dignity, 
prebend  and  living  ecclesiastical,  for  that  one  time  or  turn  only ;  and 
that  all  and  every  person  or  persons,  bodies  politic  and  corporate,  that 
from  thenceforth  shall  give  or  take  any  such  sum  of  money,  reward, 
gift  or  benefit,  direcdy  or  indirectly,  or  that  shall  take  or  make  any 
such  promise,  grant,  bond,  covenant  or  other  assurance,  shall  forfeit 
and  lose  the  double  value  of  one  year's  profit  of  every  such  benefice, 
dignity,  prebend  and  living  ecclesiastical ;  and  the  person  so  corruptly 
taking,  procuring,  seeking  or  accepting  any  such  benefice,  dignity, 
prebend  or  living,  shall  thereupon  .and  from  thenceforth  be  adjudged 
a  disabled  person  in  law  to  have  or  enjoy  the  same  benefice,  dignity, 
prebend  or  living  ecclesiastical." 

The  case  was  argued  by  Cross,  Serjt.,  for  the  plaintiff  in  error,  and 
by  the  Solicitor-General  for  the  defendant  in  error.  The  reasons 
adduced  on  the  part  of  the  plaintiff  in  error,  for  reversing  the  judgment 
of  the  Court  below,  were  as  follow : — 

That,  by  the  law  of  England,  the  patronage  or  the  right  of  presenting 
to  a  benefice  is  a  property  or  estate,  capable  of  being  conveyed  in  fee, 
for  life,  for  years,  for  any  number  of  turns,  or  for  the  next  turn  only, 
whilst  the  church  is  full ;  when  it  is  empty,  incapable  of  being  con- 
veyed. Baker  v.  Rogers  (Jb\  Stephens  v.  Wall(c\  Broohesby  v.  Wick- 
ham  (d) ;  because  it  is  like  the  rent  of  an  estate  become  in  arrear, 
which  is  a  chose  in  action,  and  cannot  be  assigned.  But  the  church  is 
full  as  long  as  the  incumbent  is  alive,  and  is  equally  so  whilst  he  is 
in  his  last  sickness  as  in  fiill  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time  till 
the  last  moment  of  the  existence  of  an  incumbent,  and  a  new;  patron 
substituted;  and  neither  the  common  nor  statute  law  imposes  any 
restriction  in  this  respect  on  lay  patrons  (e). 

It  is  the  exercise  only  of  the  right  of  presenting  by  the  patron  for 
the  time  being  which  is  a  public  trust,  and  as  such  controlled  by  law, 
which  sufficiently  guards  the  interest  of  the  church,  by  providing  that 
the  existing  patron  shall  not  nominate  firom  corrupt  motives,  or  by 
reason  or  in  consequence  of  a  corrupt  contract 

This  restriction  arises  from  the  statute  of  31  Eliz.  c.  6,  and  fi'om  this 
statute  only ;  and  the  question  turns  entirely  upon  the  construction  to 

(6)  Cro.  Eliz.  789.  (e)  12  Anne,  st.  2,  c.  12,  applies  to  clerks 

(c)  Dyer,  282  b.  only. 

(d)  1  Leon.  167. 
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be  put  upon  its  provisions.  It  is  a  penal  statute,  and  it  creates  for- 
feitures ;  and,  therefore,  according  to  the  acknowledged  principle  of 
law,  must  be  construed  strictly,  and  not  extended  by  a  supposed 
equity. 

The  statute  avoids  the  presentation  which  the  patron  for  the  time 
being  makes  for  any  money,  reward,  gift,  profit  or  benefit,  arising 
directly  or  indirectly  ;  or  for  any  promise  of  such  reward,  directly  or 
indirectly.  It  is  direct  or  indirect  reward,  not  direct  or  indirect 
presentation,  which  it  prohibits  in  express  terms. 

In  the  present  case,  Mn  Fox,  the  plaintiff  in  error,  was  the  patron 
at  the  time  of  the  actual  vacancy,  and  he  selected  the  clerk,  without 
any  communication  with  Mr.  Trafford;  and  his  selection  was  not 
influenced  or  produced  by  money  or  reward,  directly  or  indirectly.  The 
presentation  by  the  actual  patron  is  not  tainted  with  the  least  sus- 
picion of  simony. 

To  bring  the  case  within  the  provisions  of  the  act,  it  must  be 
contended,  as  it  was  in  the  Courts  below,  that  Mr.  Trafford  was  to  be 
considered  as  the  patron  presenting  the  clerk,  and  receiving  the  reward 
for  that  purpose,  and  the  plaintiff  in  error  as  the  mere  instrument  to 
carry  such  presentation  into  effect.  But  there  is  nothing  in  the  finding 
of  the  jury  to  warrant  such  a  conclusion. 

It  is  admitted  that  the  grant  of  a  next  presentation  during  the  life  of 
an  incumbent  may  be  void  on  the  ground  of  simony ;  but  that  is  where 
the  contract  is  really  simoniacal— a  contract  for  the  presentation  bt/  the 
patron  o{  sl  particular  clerk  for  money,  and  the  conveyance  of  the  next 
presentation  is  a  contrivance  or  instrument  to  carry  it  into  effect  This 
will  be  illustrated  by  the  case  of  Winchcome  v.  Pulleston  (f),  the 
leading  case  on  the  subject ;  the  pleadings  in  Winch's  Entries,  887, 
fully  explain  the  nature  of  the  transaction.  The  contract  was  made 
between  the  clerk  to  be  presented  and  the  patron,  the  incumbent  being 
then  sick  of  a  grievous  disease,  and  expected  every  day  to  die,  that  in 
consideration  of  90Z.  to  be  paid  by  the  clerk  to  the  patron,  he  should 
procure  him  to  be  presented  to  the  church  when  vacant ;  and  to  assure 
such  presentation  he  should  grant  the  next  avoidance  to  a  person,  a 
familiar  friend  of  the  clerk,  specially  nominated  and  appointed  by  him  in 
confidence  to  make  the  presentation,  with  the  intent  that  the  clerk  should 
be  presented ;  and  it  is  averred,  that  in  performance  of  this  contract  the 
grant  was  made,  and  the  contract  was  so  found  by  the  jury.    Here  was 

(/)  Noy,  25  i  Hob.  165  ;  1  Brownl.  &  Golds.  164. 
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a  clear  simoniacal  contract,  and  the  substituted  patron  was  the  mere 
instrument  to  carry  the  contract  into  efiect,  and  to  appoint  the  particular 
clerL  The  case  of  Closse  v.  Pomcoyes  {g)  is  nearly  to  the  same  effect, 
and  is  another  instance  of  a  contrivance  to  carry  into  effect  a  Bimoni- 
acal  constract 

If  the  presentation  do  not  appear  upon  the  face  of  the  pleadings  to 
be  clearly  simoniacal,  that  is,  a  presentation  by  the  existing  patron  of 
the  clerk  for  reward,  it  is  a  question  for  the  jury  whether  each  transac- 
tion be  or  be  not  a  shift  or  contrivance  to  carry  a  simoniacal  contract 
into  effect ;  as,  under  the  statutes  against  usury  (A),  if  there  appear  on 
the  face  of  an  instrument  a  loan,  and  a  reservation  of  illegal  interest, 
the  Court  can  give  judgment  against  its  validity ;  but  if  the  transaction 
does  not  appear  on  the  lace  of  it  {Yeoman  v.  Barstow{i)f  Kitchin  v. 
Calvert  {k) )  necessarily  to  be  usurious,  it  is  a  question  of  fact  for  the 
jury,  and  whether  it  be  a  shift  or  contrivance  or  not  In  both  cases, 
the  really  simoniacal  or  usurious  contract  ought  to  be  shown  by  a 
special  plea  when  a  special  plea  is  required,  and  in  all  cases  found  by 
the  jiury. 

The  defendant  has  not  pleaded  in  this  case,  and  the  jury  have  not 
found  that  there  was  any  corrupt  or  simoniacal  contract,  that  Trafford 
should  present  the  clerk ;  and  that  the  grant  of  the  next  presentation 
was  a  mere  contrivance  to  carry  it  into  effect 

In  the  absence  of  such  a  finding,  the  Court  cannot  make  any  pre- 
sumption against  the  validity  of  the  grant  Simony  as  well  as  firaud  is 
not  to  be  presumed,  but  foimd. 

But  if  it  were  competent  for  the  Court  to  make  any  presumption, 
the  facts  pleaded  and  found  do  not  warrant  any  such  presumption  in 
this  case. 

If  it  had  been  found  that  money  was  to  have  been  given  to  Trafford 
if  Uppleby  should  be  presented,  or  that  it  was  the  purpose  or  even 
intent  of  the  plaintiff  to  have  presented  Uppleby,  it  might  have  been 
argued  that  the  grant  was  made  for  that  purpose,  and  if  so,  the  grant 
may  possibly  be  said  to  be  an  instrument  to  carry  into  effect  the 
particular  appointment;  and  the  clerk  may  possibly  be  said  to  have 
been  presented  by  the  former  patron.  In  such  a  case  the  substituted 
patron  has  no  power  of  selection,  but  is  a  mere  instrument;  and  this 
appointment,  made  virtually  by  the  old  patron,  is  an  appointment  made 

(s)  Cited  Une,  73.  (t)  Lutw.  273. 

(k)  Since  abolished.  {k)  Lue,  100. 
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for  reward.     But  if  there  is  no  intention  or  purpose  to  present  any 
particular  clerk,  the  new  patron  is  a  free  agent,  may  select  whom  he 
pleases,  and  if  he  select  any  clerk  without  reward,  he  is  not  within 
either  the  letter  or  the  spirit  of  the  act     The  selection  of  the  clerk, 
the  object  aimed  at  by  the  statute,  is  free  from  all  taint     The  old 
patron  parts  with,  and  the  new  patron  purchases,  the  right  of  selection, 
by  means  of  the  grant,  and  that  right  is  fairly  and  properly  exercised. 
The  judgment  of  the  Court  of  King's  Bench  (/)  proceeds  in  a  great 
degree  upon  the  ground  that  Courts  have  a  right  to  consider  what  is 
an  evasion  of  a  statute,  a  power  which,  it  is  humbly  conceived,  does 
not  apply,  at  least  to  the  case  of  a  penal  statute  creating  forfeitures, 
and  if  allowed  to  be  exercised  would  lead  to  great  doubt  and  uncer- 
tainty in  the  law. 

Upon  referring  to  decided  cases,  there  is  none  in  which  it  has  been 
held  that  the  grant  of  a  next  presentation,  the  incumbent  being  in 
extremis,  is  void,  a  short  note  in  Winch,  63  (wi),  excepted,  in  which 
mention  is  made  of  its  having  been  so  adjudged  in  Chancery,  but  under 
what  circumstances  does  not  appear ;  it  may  have  been  so  adjudged 
on  the  special  &cts. 

On  the  other  hand,  there  is  a  solemn  decision  of  the  Court,  Barret 
V.  Glubb  (n),  that  by  the  grant  of  an  advowson,  when  the  incumbent 
was  on  his  deathbed,  and  it  was  uncertain  whether  he  would  live 
over  the  night,  with  fall  knowledge  in  the  contracting  parties,  the  next 
presentation  did  pass,  and  was  not  avoided  by  simony,  which  is  a  direct 
authority  for  the  plaintiff  in  error.  If  the  grant  of  next  presentation, 
when  united  with  all  other  foture  presentations,  was  not  void,  the  grant 
of  the  next  presentation  alone  could  not  be  so.  This  decision  has 
never  yet  been  questioned  until  the  present  case. 

The  argument  for  the  defendant  in  error  was  in  substance  as 
follows : — 

Ist  Simony  was  an  offence  by  the  common  law  of  the  land,  ante- 
cedently to  the  statute  of  31  Eliz.  c.  6,  and  the  transaction,  as  stated 
upon  the  record,  was  a  corrupt  and  simoniacal  contract  for  the  sale  of 
the  next  living  or  presentation,  under  the  special  circumstances  of  the 
case,  1  Inst  17  B;  3  Inst  156;  Mackaller  v.  Todderick(p)\  Winch- 
combe  v.  PidUston  {p) ;  Bartlett  v.  FItiot (y). 


(0  2  Barn.  &  Cress.  658.  (o)  Cro.  Car.  861. 

(«)  Sheldon  ▼.  Bret,  (p)  Hob.  167. 

(r)  2  Black.  1052.  (?)  Carth.  252. 
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2ndly.  The  presentation  in  the  present  case  was  substantially  a  pre- 
sentation by  Mr.  Trafford,  the  seller,  and  was  by  him  a  presentation 
for  money. 

Srdly.  The  transaction  in  question  was  a  shift  and  contrivance  to 
evade  the  provisions  of  the  statute  of  31  Eliz.  c.  6. 

4thly.  It  was  a  presentation  by  Mr.  Trafford,  for  money,  of  such 
clerk  as  Mr.  Fox  might  nominate ;  and  a  contract  to  such  effect 
is  simoniacal,  though  it  may  have  passed  without  the  privity  of  the 
clerk  who  may  afterwards  happen  to  be  presented.  The  privity 
of  a  clerk  is  not  a  necessary  ingredient  in  a  corrupt  or  simoniacal 
contract,  as  has  been  established  by  several  authorities,  and  particularly 
in  Doctor  Hutchinson  s  Case  (r),  and  in  the  case  oi  Baker  v.  Rogers  («). 

5thly.  By  law,  no  grant  can  be  made  of  the  next  presentation  when 
the  church  is  empty,  Brookesbie's  Case  [t) ;  of  which  rule,  though  it 
has  been  sometimes  said  that  the  reason  is  that  the  presentation  is 
then  a  fruit  fallen,  or  that  it  is  a  mere  personal  privilege,  or  that  it  is 
severed  from  the  advowson,  and  would  pass  to  the  executor,  the  true 
and  substantial  reason  is  public  utility,  and  the  better  to  guard  against 
the  mischiefs  of  simony,  as  was  expressly  laid  down  by  Lord  Mans- 
field, C.  J.,  and  Wilmot,  J.,  in  The  Bishop  of  London  v.  Wolforstan{u). 
And  the  contract  in  the  present  instance  was  made  upon  the  footing 
and  understanding  of  the  church  being  full  in  name  and  form  only,  but 
vacant  in  substance  and  reality. 

6thly.  The  law,  of  which  the  object  and  policy  is  the  presenting  to 
benefices,  with  cure  of  souls,  of  men  of  learning  and  piety,  and  the 
preventing  of  scandal  to  religion  and  prejudice  to  the  Church,  by 
preferments  either  of  improper  persons  .or  from  corrupt  motives,  will 
not  endure  the  danger  which  would  arise  from  the  sale  of  the  right  of 
presentation  when  the  incumbent  is  at  the  point  of  death,  where  the 
contracting  parties  knew  that  fact,  and  where  the  contract  is  made  with 
a  view  to,  and  upon  the  terms  of,  an  immediate  presentation. 

7thly.  There  is  no  mischief  intended  to  be  guarded  against  by  the 
rule  of  law  prohibiting  the  sale  of  the  next  presentation,  when  the 
church  is  empty,  which  might  not  be  equally  incurred  if  such  presen- 
tation could  be  sold  when  the  incumbent  is  on  his  deathbed,  and  known 
to  be  so  both  to  the  buyer  and  to  the  seller. 

(r)  12  Rep.  101.  8  Leon.  256 ;  Dyer,  2S2. 

(4)  Cro.  Eliz.  788.  (u)  3  Burr.  1604. 

(/)  Cro.  Eliz.  174;  S,C,  1   Leon.  156; 
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8th]y.  The  statute  31  Eliz.  c.  6^  ought  to  receive  a  liberal  construc- 
tion in  order  to  reach  the  evil  for  the  remedy  of  which  it  was  passed, 
and  because  the  deed  set  forth  in  the  record  was  only  a  contriyance  to 
pass  an  immediate  presentation  for  money,  in  violation  of  the  policy, 
and  evasion  of  the  provision  of  the  statute. 

Lastly,  in  Sheldon  v.  Sret,  it  was  expressly  decided,  that  a  grant  of 
the  next  turn  for  money  was  simoniacal,  when  the  parson  was  sick  in 
his  bed  and  ready  to  die. 

On  this  day  the  opinion  of  the  Judges  of  the  Courts  of  Common  Pleas 
and  Exchequer  was  delivered  as  follows  by — 

Best,  C.  J.  (o): — My  Lords,  the  question  which  your  Lordships  have 
been  pleased  to  put  to  the  Judges  in  this  case  is,  whether,  upon  the 
whole  of  the  matters  stated  or  referred  to  in  the  special  verdict,  the 
right  to  present  to  the  rectory  or  parish-church  of  Wilmslow,  upon 
the  death  of  the  Rev.  Joseph  Bradshaw,  was  by  law  vested  in  Edward 
Vigor  Fox  the  plaintiff  in  error.  The  Judges  who  heard  the  argument 
at  your  Lordship's  bar  are  unanimously  of  opinion,  that  upon  the  whole 
matters  stated  or  referred  to  in  the  special  verdict,  the  right  to  present 
to  the  rectory  or  parish-church  of  Wilmslow,  upon  the  death  of  the 
Rev.  Joseph  Bradshaw,  was  by  law  vested  in  Edward  Vigor  Fox  the 
plaintiff  in  error. 

« 

The  patronage  of  churches  was  at  first  yielded  by  the  bishops  to 
the  lords  of  manors  who  founded  or  endowed  them,  and  annexed  them 
to  the  manors  in  which  the  churches  were  situate.  By  the  grant  of  a 
manor,  the  advawson  appendant  to  it  passes  to  the  granteel  Many  of 
these  advowsons  have  since  been  severed  firom  the  manors  to  which 
they  were  appendant 

Although  advowsons,  when  in  gross,  as  these  which  are  separated 
from  the  manors  to  which  they  belonged  are  called,  are  a  species  of 
spiritual  trusts,  yet  they  have  been  said  by  Lord  Kenyon  and  other 
Judges  to  be  trusts  connected  with  interests ;  and  they  certainly  do 
not  lose  the  temporal  character  which  originally  belonged  to  them,  but 
may  be  sold  either  in  perpetuity,  or  for  the  next  or  any  number  of 
avoidances. 

If  the  perpetual  advowson  be  sold  when  the  church  is  void,  the  next 
presentation  will  not  pass ;  and  if  the  next  avoidance  only  be  sold  after 
the  death  of  the  incumbent,  the  sale  is  altogether  void.  It  may  be 
wise  to  carry  the  restraint  on  the  sale  of  this  species  of  property  still 

(v)  Afterwards  Lord  W3niford. 


146  Fox  V.  The  Bishop  of  Chester. 

fiirther,  and  to  say  the  next  avoidance  shall  in  no  case  be  sold.  Un- 
doubtedly, much  simony  is  indirectly  committed  by  the  sale  of  next 
presentations.  If  it  be  proper  to  prevent  the  giving  of  money  for  a 
presentation,  it  seems  equally  proper  to  prevent  the  ^e  of  ihat  wluch 
gives  the  immediate  right  to  present  But  (ihe  Courts  of  Law  have 
never  thought  that  they  were  authorized  to  go  this  length ;  and,  even  in 
cases  where  the  purchase  of  the  next  presentation  seemed  to  bring  a 
party  nearer  to  simony  than  in  any  other,  it  was  found  necessary  to  have 
the  aid  of  the  legislature  to  prevent  such  purchases.  A  clergyman 
might  buy  a  next  presentation  and  present  himself,  before  die  passing 
of  die  statute  of  the  12  Anne,  c.  IS.  The  preamble  to  the  second 
section  of  that  statute  states  diat  "  some  of  the  clergy  have  procured 
preferments  for  themselves  by  buying  ecclesiastical  livings,**  )uid  then 
the  section  provides,  diat  if  any  one  shall,  eidier  directly  or  indirectly^ 
take  or  procure  the  next  avoidance  for  money,  reward,  gift,  profit  or 
benefit,  or  shall  be  presented  or  collated  (which  words  limit  die  opera- 
don  of  die  act  to  clergymen),  that  it  shall  be  deemed  simoniacal. 

It  seems  to  me  that,  if  the  terms  of  die  statute  of  Elizabedi  could 
be  extended  by  equity,  the  case  of  a  clergyman  buying  a  jA'esentation 
with  the  intention  of  presenting  himself  might  have  been  reached  with- 
out any  other  act  of  parliament  If  such  a  case  as  that  were  not  within 
the  statute  of  Elizabedi,  the  case  on  which  your  Lordships  have 
desired  our  opinion  cannot  be  afiected  by  ihftt  statute.  The  church,  in 
the  present  case,  was  fiill ;  no  clergyman  was  privy  to  the  agreement ; 
and  the  living  was  not  intended  by  the  plaintiff  in  error,  at  die  time  he 
bought  the  presentation,  for  the  clerk  that  he  afterwards  presented. 
But  I  would  observe,  that  persons  have  recovered  who  appeared  to  be 
dying.  The  special  verdict  only  states,  that  the  incumbent,  at  die 
time  of  the  sale,  was  afflicted  with  a  mortal  disease,  30  that  he  was  then 
in  extreme  danger  of  his  life,  and  his  life  was  thereby  gready  despaired 
of;  and  that  he  was  so  afflicted  with  such  mortal  disease,  and  in 
extreme  danger  of  his  life,  and  his  life  was  and  continued  to  be  gready 
despaired  of  until  his  death,  which  happened  at  half-past  eleven  at  mght 
of  the  day  on  which  the  sale  was  completed.  Many  who  are  afflicted 
with  mortal  diseases,  and  are  fi'om  such  diseases  thought  to  be  in  im- 
minent danger  of  dying,  live  for  a  considerable  time,  and  the  efiect  of 
the  diseases  are  sometimes  so  far  suspended,  that  the  persons  so 
afflicted  become  again  capable  ol  performing  the  duties  belonging  to 
their  stations  in  life. 

If  this  conveyance  was  void,  it  must  have  been  void  at  the  time  it 
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was  executed,  and  would  remain  yoid  into  whatever  hands  and  under 
whatever  circumstances  the  right  of  presentation  might  have  passed. 
Now  if  this  incumbent  had  been  restored  to  apparent  health,  and  the 
vendee  had  sold  the  presentation  to  another  person  ignorant  of  the 
circamstances  under  which  the  first  sale  was  made,  it  would  be  most 
unjust  to  hold  that  the  second  sale  was  void ;  and  yet  this  would  be 
the  necessary  consequence  of  a  decision  that  the  sale  was  simoniacal. 
Whilst  the  kw  permits  the  next  presentations  of  livings  to  be  «old 
during  the  lives  of  the  incumbents^  as  long  as  the  incumbent  is  alive 
the  sale  is  good.    Every  one  who  purchases  a  next  presentation  con- 
templates the  death  of  the  incumbent     If  this  contemplation  made 
the  sale  void,  no  sale  of  a  next  avoidance  could  be  good.    If  the  death 
of  the  incumbent,  and  the  prospect  of  using  the  presentation,  may  be 
contemplated,  the  time  when  the  death  is  to  happen  cannot  be  material. 
This  case  has  been  compared  by  the  counsel  for  the  defendant  in 
error  to  those  of  contemplation  of  bankruptcy.     But  a  party  is  not 
permitted  to  do  an  act  in  contemplation  of  bankruptcy  which  is  injurious 
to  creditors.  A  transfer  of  goods  or  payment  of  money  in  contemplation 
of  bankruptcy,  was,  before  the  6  Geo.  4,  void.    By  that  act,  such  a 
transfer  or  pa3rment  is  an  act  of  bankruptcy,  because  such  transactions 
are  direct  frauds  on  the  creditors  of  the  bankrupt     But  the  death  of 
an  incumbent  may  be  contemplated,  and  the  purchasing  of  the  next 
avoidance,  in  consequence  of  such  contemplation,  is  no  fraud  upon 
any  one.     The  cases,  therefore,  have  no  resemblance  to  each  other. 
The  making  the  legality  of  the  transaction  to  depend  on  the  state  of  the 
incumbent's  health  would  give  occasion'  to  much  expensive  litigation, 
and,  probably,  to  much  false  swearing,  and  would  keep  churches  for  a 
long  time  void. 

The  affiiirs  of  men  are  best  regulated  by  broad  rules,  such  as  exclude 
all  subtle  disputes,  all  doubtful,  unsatis&ctory  inquiries.  It  would  be 
difficult  to  establish  a  rule  that  should  setde  what  degree  of  probability 
of  the  apjfroaching  death  of  an  incumbent  should  prevent  the  sale  of 
the  avoidance  of  a  benefice,  and  more  difficult  to  ascertain  by  evidence 
when  an  incumbent  was  within  that  degree.  I  submit  to  your  Lord- 
ships that  the  most  convenient  rule  is  that  which  I  conceive  the  law 
has  already  established,  namely,  that  the  right  to  sell  the  presentation 
continues  as  long  as  the  incumbent  is  in  existence. 

The  judgment  of  the  Court  below  is,  according  to  the  words  of  the 
Chief  Justice,  '^founded  on  the  language  of  the  31  Eliz.  c.  6,  and  the 

l3 


148  Fox  V.  The  Bishop  of  Chester. 

well-known  principle  of  law,  that  the  provisions  of  an  act  of  parliament 
shall  not  be  evaded  by  shift  or  contrivance."  The  words  of  the  fifth 
section  of  the  act  are,  "  If  any  person  shall,  for  any  sum  of  money, 
reward,  gift,  profit  or  benefit,  directly  or  indirectly,  or  for  or  by 
reason  of  any  promise,  agreement,  grant,  bond,  covenant  or  other 
assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit  or  benefit 
whatsoever,  directly  or  indirectly  present  or  collate  any  person  to 
any  benefice,  or  give  or  bestow  the  same  for  or  in  respect  of  any 
such  corrupt  cause  or  consideration."  This  clause  applies  only  to 
the  person  presenting  to  the  living.  If  he  has  received  no  reward 
or  promise  of  reT^rd,  the  presentation  is  not  afiected  by  the  terms  of 
the  act  The  plaintifi^  in  error,  who  made  the  presentation,  received 
no  reward,  nor  had  any  expectation  of  rerward,  for  making  this  presen- 
tation. I  agree,  that  if  some  other  person  had  received  a  reward  for 
the  plaintiff"  in  error,  and  was  to  account  to  him  for  it, — if  the  plaintiff* 
in  error  was  not  the  real  purchaser  of  the  avoidance,  but  the  person 
presented^  or  some  one  in  his  behalf,  these  and  many  other  things 
might  be  considered  as  frauds  on  the  act,  and  have  avoided  the 
contract  But  such  things  should  have  been  shown  by  the  pleadings, 
and  found  by  the  jury.  All  that  appears  on  this  record  is,  that  the 
plaintiff^  in  error  bought  the  next  avoidance  of  a  living  that  was  fiiU ; 
and  that,  without  any  corrupt  consideration,  he  used  the  right  of 
presentation  which  he  had  purchased.  All  this  he  had  a  right  to  do. 
There  is  no  circumstance  found  that  shows  this  is  a  fraud  on  the  act, 
unless  it  be  a  fi^aud  on  the  act  to  buy  the  presentation  to  a  living  which 
the  seller  and  buyer  expect  will  soon  become  vacant  Presentations 
are  bought  and  sold  every  day  with  this  expectation. 

There  is  no  legal  authority  to  support  the  judgment  of  the  Court, 
except  a  short  and  loose  note  in  Winch's  Reports  of  Hutton,  saying 
what  used  to  be  done  in  Chancery.  On  the  other  hand  the  case  of 
Barrett  v.  Glubb  is  directly  opposed  to  the  judgment  of  the  Court  of 
King's  Bench.  It  was  thought  that  case  had  not  the  freight  of  a 
judicial  decision,  because  it  was  not  acted  upon.  But  it  was  acted 
upon.  Lord  Bathurst  decreed  the  conveyance  of  the  advowson  which 
included  the  next  presentation,  and  gave  the  purchaser  and  his  clerk 
their  costs.  The  seller  must  have  acquiesced  in  this  decision,  or  he 
would  have  prosecuted  his  quare  impedit ;  and  if  the  Common  Pleas 
had  retained  the  opinion  that  they  had  certified  to  the  Chancellor,  he 
might  have  carried  it,  by  bill  of  exceptions,  to  the  King's  Bench. 
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When  the  Chancellor  decreed  a  conveyance,  without  doubt  it  was  such 
a  conveyance  as  gave  the  purchaser  a  legal  title  from  a  time  before  the 
death  of  the  incumbent,  by  making  the  assignment  take  efiect  from  the 
date  of  the  contract  to  assign ;  there  was,  therefore,  no  occasion  for 
any  injunction,  as  was  supposed  by  the  King's  Bench.  The  question, 
by  the  conveyance  decreed,  was  fairly  raised  for  another  Court  of  Law, 
if  the  party  had  not  completely  acquiesced  in  the  judgment  of  the 
Common  Pleas,  confirmed  by  that  of  the  Chancellor.  There  are  no 
odier  cases  in  the  books  which  bear  much  on  the  question  proposed 
to  us  by  your  Lordships.  For  the  reasons  given  in  support  of  the 
Judges*  answer  to  that  question,  I  only  am  responsible. 

Earl  ofEldoTL — My  Lords,  I  will  trouble  your  Lordships  with  a  very 
few  words  on  this  case,  which  involves  questions  certainly  of  very  con- 
siderable importance.  A  case  upon  the  same  subject  was  decided  by 
the  Court  of  Common  Pleas  many  years  ago ;  and  the  manner  in  which 
that  case  was  decided  in  the  Court  of  Common  Pleas  was  of  very  great 
importance :  first,  because  it  was  a  case  in  which  a  Court  of  Equity  sent 
the  case  for  the  opinion  of  that  Court,  in  order  to  enable  that  Court  of 
Equity  to  decide  what  it  should  do  in  equity.  The  case  was  this :  there 
had  been  the  purchase  of  an  advowson,  the  incumbent  being  at  the  time 
in  such  a  state  that  he  died  within  two  days  afterwards.  I  believe,  indeed, 
the  period  was  very  nearly  the  same,  if  not  exactly  the  same,  as  in  the 
present  case.  Your  Lordships  will  recollect  it  was  one  circumstance  in 
that  case,  that  the  intended  purchaser  of  the  estate  stated  that  there  must 
be  no  delay,  but  that  the  contract  should  be  immediately  completed. 
The  Court  at  that  time  was  filled  by  Lord  Chief  Justice  De  Grey  (a 
very  eminent  judge),  Mr.  Justice  Blackstone,  and  by  two  other  Judges. 
The  case  was  sent  by  Lord  Bathurst  for  the  opinion  of  the  Court  of 
Common  Pleas,  for  the  purpose  of  enabling  the  Lord  Chancellor  to 
determine  whether  the  mere  contract  should  be  carried  into  execution 
by  an  actual  conveyance.  Now  that  being  the  nature  of  the  case,  and 
that  being  a  case  in  equity,  makes  it  a  much  stronger  case  than  if  the 
Court  of  Equity  had  not  taken  that  course ;  because  your  Lordships 
will  recollect,  that  with  respect  to  many  cases  of  contracts  which  come 
before  Courts  of  Equity,  the  parties  resort  to  a  Court  of  Equity  because 
it  is  conceived  there  are  grounds  upon  which  a  Court  of  Equity  will 
grant  its  interposition  to  carry  into  effect  that  contract  In  that  case 
the  controversy  was,  whether,  supposing  that  contract  to  be  good  in 
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law,  the  party  ought  to  be  left  to  faia  remedy  at  law  instead  of  coming 
into  equity  for  a  specific  performaflce  of  the  contract ;  howeyer,  the 
Chancellor  of  that  day  thought  fit  to  take  the  opinion  of  the  Court  of 
Common  Pleas  upon  the  question,  whether  the  advowson  being  sold  at 
such  a  period,'  nearly  approaching  the  death  of  the  clergyman,  tbe 
presentation  as  well  as  the  advowson  being  included  in  the  conveyance, 
carried  with  it  the  assignment  of  the  presentation ;  and,  my  Lords,  Uie 
Court  of  Common  Pleas  were  of  opinion,  that  it  did,  and  so  Ifaey  certi- 
Jied  to  the  Court  of  Chancery.  I  observe  in  the  proceedings  in  this 
case  in  the  Court  below,  the  Court  seems  not  to  have  been  fUlly  in- 
formed by  the  counsel  at  the  bar ;  and  I  may  take  the  liberty  of  saying 
80,  because  I  see  two  Judges  of  that  Court  who  now  concur  in  the 
opinion  that  this  was  a  good  conveyance,  and  who  then  bought  it  was 
not  a  good  one.  The  Court,  my  Lords,  seem  to  me  to  have  been  not 
specifically  informed  as  to  what  was  the  fact  We  have  heard  it  stated 
at  the  bar,  that  an  injunction  had  been  granted  by  the  Lordi  Chancellor 
agiunst  the  proceedings  in  the  qucp-e  impedit;  and  that,  afteK  that 
opinion  of  the  Court  of  Common  Pleas  was  communicated  to  his  Lord- 
ship, he  did  not  continue  the  injunction.  Now,  my  Lords,  that  circum- 
stance is  really  of  no  weight.  It  was  quite  unnecessary  to  continue 
the  injunction,  because  the  moment  it  was  intimated  that  in  the  opinion 
of  the  Court  of  Common  Law  the  contract  was  a  good  contract  to  be 
carried  into  execution,  it  was  not  necessary  to  take  tbe  trouble  of  asking 
for  the  injunction  being  continued,  for  the  conveyance  was  immediately 
executed  which  carried  the  contract  inl!b  execution;  and  that  convey- 
ance having  been  executed,  it  would  be  a  good  conveyance  of  the  pre- 
sentation as  well  as  of  the  advowson.  The  conveyance  being  a.  good 
conveyance  of  the  presentation,  being  declared  by  the  Court  of 
Chancery  to  be  a  good  equitable  conveyance  of  the  presentation,  and 
the  Lord  Chancellor  proceeding  on  the  opinion  of  the  Court  of  Com- 
mon Pleas,  there  was  an  end  of  all  question.  Now,  my  Lords,  r^ard- 
ing  the  efi^t  of  this  decision  on  human  transactions,  seeing  that  in  all 
probabihty  many  transactions  have  taken  place  upon  the  footing  of  it, 
it  does  appear  to  me,  I  confess,  very  undesirable  that  that  decision 
be  shaken  by  the  Courts  of  Law.  I  confess  I  had  much. rather 
act  of  parliament  than  see  a  fiirther  extension  of  that  doctrine 
lich  we  have  heard  in  the  argument  at  the  bar ;  and  I  am  very 
\  to  take  the  opportunity  of  stating  to  your  Lordships  that.  I 
fiilly  concur  in  the  opinion  which  has  been  expressed  by  the 
:d  Judges. 
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The  Lord  Chancellor  (Lord  Lyndhurst). — Is  it  your  Lordships 
pleasure  this  judgment  be-reversed  ? 

> 

Judgment  reversed. 


Fox  y.  The  Bishop  of  Chester  is  a  leadmg  case,  upon  the  law  relating 
to  advowsons^  an  important  class  of  incorporeal  hereditaments,  and  the 
opmion  of  the  Judges  of  the  Courts  of  Common  Pleas  and  Exchequer  as 
deliyered  by  Best,  C.  J.,  contains  a  rery  lucid  exposition  both  of  their 
origin,  and  of  the  mode  in  which,  whether  considered  as  a  trust,  or  the  sub- 
ject of  property,  they  may  be  dealt  with. 

In  esamining  the  law  respecting  advowsons,  it  is  proposed  to  consider 
— L  Their  origin  and  how  many  kinds  there  are;  IL  Appropriations; 
III.  Unions;  IV.  Presentations  to  adyowsons;  Y.  On  the  examination 
of  persons  presented ;  VL  Admission,  institution,  induction,  and  necessary 
acts  of  the  presentee;  VII.  On  lapse;  VIII.  Descendible  properties  and 
other  incidents  of  adyowsons ;  IX.  Title  to  adyowsons  and  next  presenta- 
tions by  purchase,  when  legal,  when  yoid  as  simoniacal;  X.  Bonds  of 
resignation ;  XI.  Title  to  adyowsons  by  prescription ;  XII.  On  the  seyeral 
remedies  relating  to  adyowsons. 

I.  TTie  Origin  of  Advowsons^  and  how  many  Kinds  there  are. 

Adyowsons  are  of  three  kinds ;  I.  Presentatiye ;  2.  Donatiye ;  and  S. 
Collatiye. 

1.  Presentative  Advomson. 

A  presentatiye  adyowson  is,  the  right  of  presenting  of  a  clerk  to  be 
incombent  of  a  church,  by  institution  and  induction.  This  right  was 
originally  gained  by  persons  who  either  founded  or  endowed  the  church,  or 
ga?e  the  site  whereon  it  was  built ;  they  are  usually  termed  patrons,  and 
their  right  of  presentation,  the  right  of  patronage.    Co.  litt.  119  b. 

Churches  were  in  general  founded  by  lords  of  manors  for  the  use  of  their 
tenants,  hence  they  were  originally  appendant  to,  and  passed  by  a  mere  grant 
of,  the  manor  without  saying  ''with  the  appurtenances''  (lb.  307a);  they 
may  also  be  appendant  to  other  corporeal  hereditaments,  as  a  castle,  house, 
parKmage,  church,  demesne  of  a  manor,  or  a  certain  number  of  acres,  or  an 
acre,  of  land  (lb.  121, 15^ a;  TyrringhanC*  Case^  ante,  75;  Potter  y. 
5tr  JET.  Northy  1  Vent  386 ;  HiU  y.  Grange^  Plowd.  170),  but  not  to 
anything  incorporeal,  as  a  reyersion.  Fulmerston  y.  Steward^  Plowd.  103. 

There  are  also  adyowsons  in  gross;  that  is  to  say,  where  the  right  of  pre- 
sentation is  attached  to  the  person,  and  is  not  appendant  to  any  corporeal 
hereditament.    An  adyowson  of  this  kind  may  haye  been  so  originally,  as 
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where  the  person  who  merely  built  the  church  became  the  patron  (Mire- 
house,  Advow.  13),  or,  where  it  was  severed  from  a  manor  either  by  an  ex- 
ception of  the  advowson  from  a  grant  of  the  manor,  to  which  it  was  appen- 
dant {Fulrnerston  v.  Stervard,  Plowd.  103),  or,  by  a  grant  of  the  advowson, 
without  the  conveyance  of  the  manor  or  other  corporeal  hereditament  to 
which  it  was  appendant  Ive's  Case,  5  Co.  11 ;  Fulmerston  v.  Steward, 
Plowd.  103. 

A  lease  of  the  corporeal  hereditament  for  a  freehold  interest  as  for  life, 
would  render  the  advowson  in  gross  during  the  existence  of  the  lease  (lb. 
See  also  Hartopp  and  Cock*s  Case^  Hutt.  88;  Co.  latt  325  a);  but,  if 
the  lease  be  for  a  term  of  years,  the  advowson  would  still  continue  ap- 
pendant.    Lilford^s  Case,  11  Co.  60. 

If  there  be  a  complete  severance  of  ther  advowson  from  the  hereditament 
to  which  it  is  appendant,  it  can  never  become  appendant  again;  even 
although  the  hereditament  and  the  advowson  come  again  into  the  hands  of 
the  same  party  (Arthington  v.  The  Bishop  of  Ckester,  1  H.  Black.  426; 
Rex  V.  The  Bishop  of  Rochester,  1  Mod.  1).  If,  however,  the  severance 
be  only  conditional,  the  advowson  will  only  remain  in  gross,  until  the  con- 
dition be  fulfilled.  Thus,  where  the  lord  mortgages  a  manor  in  fee  ex- 
cepting the  advowson  (which  thereby  becomes  in  gross),  if  the  money 
be  paid  on  the  appointed  day,  the  advowson  becomes  appendant  again ;  but, 
if  the  money  be  paid  after  the  day,  the  appendancy  is  destroyed,  although, 
being  appendant  in  reputation,  it  may  pass  by  the  name  of  an  advowson  ap- 
pendant   Rex  V.  The  Bishop  of  Chester,  2  Salk.  24. 

Where,  however,  the  severance  takes  place  by  operation  of  law,  sb  for 
instance  by  a  partition  of  a  manor  between  coparceners,  the  advowson, 
in  the  absence  of  any  express  exception,  will  remain  appendant,  and  each 
coparcener  will  present  in  turn.    lb.  25 ;  1  Ld.  Ra3nm.  292. 

If,  upon  partition,  the  whole  demesnes  are  allotted  to  one  coparcener,  and 
the  services  to  the  other,  (by  which  means  the  manor  is  destroyed,  and  the 
advowson  becomes  in  gross,)  and  one  of  them  dies  without  issue,  so  that 
the  demesnes  descend  to  the  one  who  has  the  services,  the  manor  is  re- 
vived, and  the  advowson  again  appendant  Reynolds  v.  Blake,  2  Salk. 
25 ;  1  Ld.  Raym.  198 ;  Wyat  Wild's  Case,  8  Co.  79  b ;  Sir  MoyU 
Finch's  Case,  6  Co.  64 ;  Rex  v.  The  Bishop  of  Chester,  2  Salk.  25. 

Where  the  severance  of  an  advowson  from  the  hereditament  to  which  it 
is  appendant  is  effected  by  a  wrongful  act,  it  may  be  rendered  appendant 
again  by  defeating  such  wrongful  act.     Co.  Litt.  363  b. 

An  advowson  may  be  partly  appendant  and  partly  in  gross ;  as  where  a 
person  having  an  advowson  appendant  grants  every  other  presentation  to  a 
third  party,  it  will  be  appendant  for  the  turn  of  the  grantor,  and  in  gross  for 
the  turn  of  the  grantee.  Anon,,  Dy.  259  a ;  and  see  Marshe  and  Smiths 
Case,  1  Leon.  26 ;  Dod.  Adv.  60. 

Where  by  a  private  act,  providing  for  the  sale  of  part  of  the  glebe  and  the 
erection  with  the  proceeds  of  an  additional  church,  it  was  provided,  that  the 
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cnrate  thereof  should,  daring  the  incambency  of  the  then  rector,  be  appointed 
bj  him,  and  that  on  the  avoidance  of  the  rectory  by  his  death,  &c.,  the  new 
chorch  was  to  become  the  principal  church,  with  all  the  rights  of  a  mother 
church,  and  the  old  one  be  deemed  a  chapel  of  ease  thereto,  and  that  the 
presentation  thereof,  as  well  as  of  the  new  church,  should  be  vested  in  the 
patron  of  the  rectory  and  his  heirs ;  so,  nevertheless,  that  the  minister  of 
the  chapel  should  not  be  removable  at  pleasure ;  it  was  held  by  the  Court 
of  Common  Pleas,  that  such  chapel  of  ease  was  made  thereby  presentative 
and  not  donative,    Regina  v.  Lord  Foley ^  2  Man.  G.  &  S.  664. 

2.  Donative  Advomson. 

A  donative  advowson  is  a  right  of  nomination  to  a  church,  chapel  or 
vicarage,  by  the  patron  alone,  without  presentation,  institution  or  induction, 
which,  as  we  have  seen,  are  necessary  in  the  case  of  a  presentative  advowson. 
FairchUd  v.  Oayre^  Cro.  Jac.  63 ;  Powell  v.  Milbum,  3  Wils.  365. 

A  clergyman,  however,  in  order  that  he  may  accept  or  retain  a  donative, 
must  comply  with  certain  requisitions ;  he  must  be  of  twenty-three  years  of 
age,  and  in  priest's  orders ;  he  must  read  the  proper  prayers,  subscribe  to  the 
declaration  of  conformity,  take  the  oaths  of  allegiance  and  supremacy,  and 
abjuration,  subscribe  the  Thirty-nine  Articles,  and  read  them  if  it  be  a  place 
with  cure  of  souls,  and  also  the  ordinary  certificate  of  his  subscription  of  the 
Thirty-nine  Articles  as  prescribed  by  the  law.  See  13  Eliz.  c.  12,  ss.  1,3; 
13  &  14  Car.2,  c.  4,  s.  6;  1  Will.  &  Mary,  c.  8,  s. 7 ;  1  Geo.  1,  c.  13,  s.  2; 
9  Geo.  2,  c.  26 ;  6  Geo.  3,  c.  53;  Porvell  v.  Milhurn,  3  Wils.  355 ;  Black. 
851 ;  Oreen'e  Caee,  6  Co.  29 ;  Mirehouse,  Advow.  23. 

It  is  said  however,  that  if  the  patron  of  a  donative  presents  to  the 
ordinary,  and  suffers  an  admission  and  institution  thereupon,  he  thereby 
makes  it  always  presentative.  Fairchild  v.  Oayre^  Cro.  Jac.  63;  and 
see  Regina  v.  Lord  Foley^  2  Man.  G.  &  Sc.  664. 

The  ordinary  has  no  power  of  visitation  or  deprivation  over  the  in- 
cumbent of  a  donative  (1  Inst.  122 ;  Co.  Litt.  344  a) ;  nor  can  he  interfere 
with  the  church,  as  by  the  regulation  of  seats  (Walter  v.  Ounner^  1  Hagnr. 
319) ;  and  he  has  jurisdiction  only  over  the  incumbent  for  personal  offences 
Colefatt  V.  Newcomb,  Ld.  Raym.  1205 ;  Powell  v.  Milbum^  3  Wils.  355, 
365) ;  except  in  the  case  of  a  donative  augmented  by  Queen  Anne's  bounty 
(1  Geo.  2,  c.  10,  s.  14),  with  the  consent  in  writing  of  the  patron,  under  his 
hand  and  seal  (s.  15). 

Where  a  vacancy  occurs  in  a  presentative  advowson  during  the  life  of  the 
ancestor,  the  executor  will  present  (post,  156).;  in  the  case  of  a  donative, 
the  heir  at  law  will  have  the  right  of  nomination.  Repington  v.  The 
Oovemars  of  Tamworth  School,  2  Wils.  150. 

Upon  the  acceptance  by  the  incumbent  of  a  presentative  advowson  of  a 
bishopric,  the  crown  will  have  the  next  presentation  (post,  155),  but  it  will 
not  if  the  advowson  be  donative.  Attorney-General  v.  Bishop  of  London, 
4  Mod.  213;  1  T.  R.  399. 
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The  resignation  of  a  donatiye  should  be  made  to  the  patron,  and  if  there 
be  twoy  it  will  be  sufficient  i£  it  be  made  to  one.  Fairchild  t.  Oayre^  Cro. 
Jac.  63. 

8.  CoUcUive  Advomsons* 

A  coUative  advowson  is  where  the  right  of  n<»nin8tioii  is  rested  19  a 
bishop.  The  act  of  collation  by  the  bishop  is  equivalent  to  both  presenta- 
tion and  institution,  in  the  case  of  a  presentative  advowson,  and  inductioa  is 
only  necessary.     Mirehouse,  Advow.  40. 

Although  a  church  in  ordinary  cases  is  full,  by  institution,  and  cannot 
(except  in  the  case  of  the  crown)  be  revoked  even  before  induction  (lb.  41) ; 
this  is  not  the  case  after  a  collation.  Hence,  if  a  bishop  coUale  without  titib, 
and  his  clerk  is  inducted,  and  six  months  elapse,  the  rightful  patron  will  not 
be  put  out  pf  possession ;  and  he  may  present  without  being  compelled  to 
take  legal  proceedings.  Ck).  Litt.  844b ;  2  Inst  858;  7  Anne,  c.  18;  ^os- 
weCs  Case^  6  Co.  50  a ;  Oreen's  Case,  6  Co.  29  b ;  Qamdy  v.  Archbishop  of 
Canterbury,  Hob.  801 ;  Stanhope  v.  The  Buhop  of  Lincolny  Hob.  242. 

If  a  bishop,  after  collating  to  a  church,  dies  before  the  induction  of  the 
clerk,  the  crown,  as  having  the  temporalities  of  the  vacant  see,  will  be  en- 
titled to  the  right  of  presentation,  and  not  the  successors  or  executors  of  the 
bishop.  Co.  Litt  90  b,  n»  4 ;  Fitz.  N.  B.  84,  86.  As  to  collation  by  lapse, 
see  post,  159. 

IL  Appropriations, 

Where  the  presentee  has  during  his  life,  the  freehold  in  himself  of  the 
parsonage  house,  glebe,  tithes,  .and  other  dues,,  he  is  called  the  parson  or 
rector.  Where,  however,  these  have  been  appropriated  by  some  spiritual 
corporation,  either  sole  or  aggregate,  termed  appropriators,  or  by  lay  ap- 
propriators,  the  presentee  is  called  a  vicar,  and  in  general  has  only  a  small 
portion  of  the  profits  of  the  benefice,  the  rest  going  to  the  appropriators. 
Orendon  v.  Bishop  of  Lincoln,  Plowd.  483. 

In  some  cases  of  appropriation  there  is  no  vicar,  but  a  permanent  minister, 
termed  a  perpetual  curate.  See  Doe  v.  Thomas,  9  Ad.  ic  £11.  556 ;  Mine 
V.  Reynolds,  2  Mann.  &  Gr.  71 ;  Doe  d.  BrammaU  v.  ColUnge,  7  C.  B. 
939 ;  1  Geo.  1,  c.  10;  ss.  4,  21. 

Appropriations  seem  to  have  owed  their  origin  to  the  religious  houses 
(previous  to  the  Reformation)  getting  possession  of  numerous  advowsons, 
and  after  providing  a  clerk,  whom  they  paid  with  a  small  part  of  the 
revenues  of  the  living,  applied  the  rest  for  the  purposes  of  their  own  com- 
munities. Upon  the  dissolution  of  the  monasteries,  by  27  Hen.  8,  c  28,  and 
81  Hen.  8,  c.  18,  appropriations  were  vested  in  tiie  crown,  and  many  grants 
were  made  of  them  to  laymen.  See  further  on  this  subject  8  Steph.  Comm. 
19;  Mirehouse,  88. 

Sinecure  rectories  are  now  abolished.    8  &  4  Vict.  o.  118,  s.  48* 
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III.  On  Unions. 

It  seems  that  by  common  law,  where  churches  were  too  poor  and  onable  to 
ropport  the  charges  to  which  they  were  subjected,  thej  might  be  consolidated 
or  united  with  the  consent  of  the  paraon,  patron  and  ordinary.  Herman 
T.  Renew,  1  Salk.  166;  Austin  y.  Twyney  Cro.  Eliz.  500^  Reynoldson  y. 
BlaJte,  and  the  Bishop  ofLondon^  1  Ld.  Raym.  192. 

The  statutes  concerning  unions  (37  Hen.  8,  c.  21 ;  and  stat  17  Car.  2, 
c.  3),  which  did  not  alter  the  common  law  upon  the  subject,  haye  since  been 
repealed  by  1  &  2  Vict.  c.  106,  s.  16,  which  now  regulates  the  law  upon  the 
union  and  disunion  of  benefices.  See  also  13  &  14  Vict  c.  99,  s.  7 ;  2  Steph. 
Laws  of  the  Clergy,  1309. 

IV.  On  Presentations. 

A  presentation  has  been  defined  to  be  '^  the  ofiering  of  a  derk  to  the 
(Hdinaiy,  to  be  instituted  to  the  church."    Co.  Litt.  120  a. 

Since  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  presentations  must  be  made 
to  the  bishop  in  writing,  and  by  55  Geo.  3,  c.  184^  they  must  be  stamped. 

The  crown  as  head  of  the  Church  of  England  presents  to  all  benefices 
not  belonging  to  other  patrons  (1  Eliz.  c.  1),  or  which  belong  to  an  arch- 
bishopric or  bishopric,  and  which  become  yoid  during  the  yacancy  of  the 
see  (Bro.  tit.  Presentment,  10,  13);  or  which  are  in  the  possession  of  in- 
cumbents on  their  being  made  bishops  {Basset  y.  Qee,  Cro.  Eliz.  790; 
Wentworth  v.  Wright^  lb.  626;  Woodier/  y.  Bishop  of  Exeter,  Cro.  Jac. 
691 ;  Colt  and  Olover  y.  The  Bishop  of  Coventry,  Hob.  140 ;  Trorvard 
y.  CaiUand,  6  T.  R.  439) ;  but  the  Lord  Chancellor,  or  keeper  of  the  great 
seal,  has  the  right  to  present  to  such  of  those  liyings  as  are  below  the 
yalue  of  202.  in  the  King's  Books,  according  to  the  yaluation  in  the  time  of 
Henry  the  Eighth.    Lord  Chancellor's  Case,  Hob.  214. 

Where  the  Lord  Chancellor  presents  to  a  liying  oyer  the  aboye  yalue,  the 
erown  may,  eyen  after  admission  and  institution  (Bedinfield  y.  Archbishop 
of  Canterbury,  Dy.  292 ;  Walrond  y.  Pollard,  Dy.  293 ;  Green's  Case, 
6  Co.  29),  but  not  after  induction  {Lord  Chancellor's  Case^  Hob.  214),  re- 
voke the  presentation.  But  the  first  presentation  will  remain  good,  if  the 
second  were  obtained  by  fraud.     Oreen's  Case,  6  Co.  29. 

The  crown  may  by  its  own  act  reyoke  its  presentation  at  any  time  before 
indaction  (Co.  litt.  344  b ;  2  Roll.  Abr.  353),  or  such  presentation  may  be 
reyoked  in  law,  as  by  the  death  of  the  king  (Godolp.  Repert.  266) ;  or 
(eyen  although  the  crown  be  only  entitled  to  one  turn)  by  the  death  of  the 
derk  (Thomas  Holfs  Case,  9  Co.  132  b;  Oyles  y.  Colshil,  Dy.  360  b; 
Sheffield  y.  Ratcliffe,  Hob.  339 ;  Hutchins  y.  Glover ,  Cro.  Jac.  463 ; 
Wright  y.  The  Bishop  of  Norwich,  1  Leon.  156)  before  induction,  and 
the  king  may  present  again. 

If  the  crown  has  only  two  parts  of  an  adyowson,  and  a  subject  the  re- 
Budning  part,  inasmuch  as  no  subject  can  be  tenant  in  common  with  the 
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crown,  the  crown  alone  will  have  the  right  of  presentation.  The  Chancellor 
of  Cambridge  v.  Walgrave,  Hob.  127. 

All  persons  having  an  interest,  whether  in  fee,  in  tail,  for  life  or  for  years, 
in  an  advowson,  appendant  or  in  gross,  may  present  on  the  occurrence  of  a 
vacancy.     Mirehouse,  138 ;  Amb.  166. 

Where  the  advowson  is  in  fee,  if  it  be  not  devised,  as  a  general  rule  it 
descends  to  the  heir.    Co.  Litt.  388  a. 

Where,  however,  the  vacancy  occurs  during  the  life  of  the  patron  seised 
in  fee,  the  next  presentation  is  considered  a  chattel  and  goes  to  his  personal 
representative  (Mirehouse  v.  Mennellj  8  Bing.  490);  except  where  he  is 
also  incumbent,  in  which  case  the  advowson  descends  to  his  heir  (Holt  v. 
Bishop  of  Winchester  J  3  Lev.  47 ;  Harris  v.  Austen^  3  Bulst.  47) ;  unless 
he  have  devised  the  next  presentation,  which  will  be  good  although  the 
church  became  void  by  his  death.  1  Leon.  205 ;  Harris  v.  Austen^  2  RoIL 
Rep.  214. 

During  coverture  the  husband  of  a  woman  having  an  advowson  presents 
jointly  with  her  in  both  th^ir  names,  and  after  her  death,  if  they  had  issue 
who  might  have  inherited,  he  will  present  as  tenant  by  the  curtesy  (Co.  Litt 
29  a,  120  a,  166  b,  388  a).  Where  a  husband  dies  seised  of  an  advowson 
which  descends,  the  heir  will  have  the  next  two  presentations,  the  widow 
the  third,  by  right  of  her  dower.     lb.  32  a. 

An  infant,  whatever  may  be  his  age,  and  not  his  guardian,  will  present 
Shoplane  v.  Roydler,  Cro.  Jac.  95 ;  Co.  Litt  17  b,  89  a ;  Hearle  v.  Oreerir 
bank,  3  Atk.  710.  Where  the  owner  of  an  advowson  is  lunatic  the  Lord 
Chancellor  presents  to  the  living,  usually  giving  it  to  a  member  of  the 
family ;  this  right  seems  to  have  been  first  exercised  by  Lord  Talbot,  whose 
example  has  been  followed  by  all  his  successors.    Shelf.  Lun.  11;  1  Woodes. 

Joint  tenants  must  concur  in  a  presentation,  but  if  they  present  different 
clerks  the  bishop  may  admit  either  or  refuse  both;  in  the  latter  case, 
unless  the  joint  tenants  concur  in  the  presentation,  he  may,  aiier  six  months, 
present  by  lapse  (Co.  Litt.  186  b);  there  may,  however,  be  a  partition  to 
present  in  turns  (Bishop  of  Salisbury  v.  Philips,  Ld.  Raym.  535 ;  1  Salk. 
43).  Where,  however,  there  are  two  incumbents  to  an  advowson,  one  part 
of  the  church  may  be  allotted  to  one,  another  part  to  the  other  (SmitKs 
Case,  10  Co.  135  b ;  Holland's  Case,  4  Co.  75 ;  Windsor's  Case,  5  Co. 
102 ;  Co.  Litt  17  b).  Where  an  advowson  descends  to  coparceners,  and 
they  cannot  agree  to  present,  the  law  gives  the  first  presentation  to  the 
eldest,  and  Lord  Coke  says,  ''  this  privilege  shall  descend  to  her  issue ; 
nay,  her  assignee  shall  have  it,  and  so  shall  her  husband  that  is  tenant  by 
the  curtesy  have  it  also"  (Co.  Litt  166b;  Oully  v.  Bisliop  of  Exeter,  10 
B.  &;  C.  584),  the  alienee  of  the  elder  sister  would  have  the  like  privilege. 
Barker  and  Cooke  v.  The  Bishop  of  London,  Willes,  Rep.  669. 

An  advowson  being  an  entire  inheritance,  the  only  mode  of  effecting  a 
partition  of  it  between  parties  jointly  interested  therein  as  joint  tenants,  tenants 
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in  common^  or  coparceners,  is  by  presentation  to  it  in  turn  (Co.  Litt.  164  b) ; 
and  this  may  be  effected  either  by  a  suit  in  equity  or  by  arrangement  between 
the  parties.  The  Bishop  of  "^aluhury  y.  Phiiips,  1  Salk.  43 ;  Carthew^ 
£05. 

Where  the  clerk  presented  by  a  coparcener^  haying  been  complete  in- 
cumbent and  the  church  full,  is  afterwards  depriyed,  the  turn  is  gone 
(Windsor's  CasSf  6  Co.  102);  but  where  the  church  remains  yoid,  in  con- 
sequence of  the  clerk,  afler  presentation,  institution  and  induction,  not  haying 
conformed  to  certain  statutes,  as  by  neglecting  to  read  the  articles,  the  co- 
parcener may  present  again.  Windsor  y.  The  Archbishop  of  Canterbury y 
Cro.  Eliz.  687 ;  Moo.  558  j  Bah^  v.  Brenty  Cro.  Eliz  679. 

Corporations  present  by  their  true  name  and  under  their  common  seal. 
Ayray  y.  Sir  R.  Lovelas,  1  Bulst.  91 ;  see  Mayor  and  Burgesses  of  Staf- 
ford V.  Bolton,  1  Bos.  &  Pul.  40. 

The  presentation  of  benefices  belonging  to  papists  is  yested  by  1  Will. 
ic  Mary,  c.  26,  in  the  uniyersities  of  Oxford  and  Cambridge  (see  also  3 
Jac  1 ,  c.  5 ;  12  Anne,  st.  2,  c.  14 ;  11  Geo.  2,  c.  17) ;  but  where  there  are  two 
tenants  in  common  of  an  adyowson,  one  a  protestant  and  the  other  a  papist, 
the  right  of  presentation  devolves  on  the  protestant  alone.  Edwards  y. 
Bishop  of  Exeter,  6  Bing.  N.  C.  652. 

The  mortgagor,  even  although  there  be  an  express  agreement  that  the 
mortgagee  shall  haye  the  presentation  (Joryy.  Cox,  Prec.  Ch.  71 ;  Am  hurst 
T.  Dawling,  2  Vem.  401 ;  Oally  y.  Selby,  Stra.  403 ;  Kensey  y.  Lang- 
ham,  Ca.  T.  Talb.  143 ;  Mackenzie  y.  Robinson,  3  Atk.  559,  overruling 
Gardiner  y.  Griffith,  2  P.  Wms.  403),  or  a  bankrupt  (12  &  13  Vict. 
c  106,  8.  147),  if  a  vacancy  occur  before  sale,  and  the  person  having  the 
eqaitable  interest  when  the  bare  legal  estate  is  vested  in  trustees  (Sherrard 
V.  Jjord  Harhorovgh,  Amb.  165),  will  present  to  an  advowson. 

A  patron  may,  it  seems,  revoke  a  presentation  before,  but  not  afler,  ad- 
misaion  and  institution  {The  King  v.  The  Bishop  of  Norwich,  Cro.  Jac. 
385 ;  Stoke  y.  Sykes,  Latch.  191  ;  Stoke  v.  Styles,  lb.  253) ;  and  it  seems 
if  he  present  two  clerks,  although  one  may  be  after  the  other,  the  ordinary 
may  choose  either  of  the  two.  Rogers  v.  Holled,  1  Bro.  P.  C.  117,  Toml. 
£d.  I  2  Black.  1039. 

V.  On  the  Examination  of  Persons  presented. 

The  bishop,  as  a  spiritual  judge,  may  refuse  a  presentee,  on  account  either 
of  personal  disqualifications,  as,  for  instance,  his  being  under  age,  or  a  lay- 
man, or  on  account  of  his  conyersation  being  criminosus,  or  on  account  of 
his  lack  of  ability  (Specofs  Cqjse,  5  Co.  58 ;  Albany  v.  Bishop  of  St.  Asaph, 
Cro.  Eliz.  119).  Unless  the  cause  of  refusal  be  for  some  crime  of  temporal 
cognizance,  notice  of  his  refusal  of  the  presentee  should  be  giyen  by  the 
bishop  to  the  patron,  and  if  a  suit  on  account  thereof  should  be  brought 
a^inst  the  bishop,  he  should  state  the  cause  of  his  refusal  (whether  it  be 
temporal  or  spiritual),  specially  and  directly,  so  that  it  may  be  properly  tried. 
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216;  Booton  v.  The  Bishop  of  Rochester y  Halt.  24;  Beverley  v.  The 
Archbishop  of  Canterbury^  Owen's  Rep.  3 ;  Bishop  of  LincolrCs  Case, 
lb.  6) ;  if,  however,  the  clerk  died,  or  was  deprived  or  resigned,  before  pre- 
sentation of  another  by  the  crown,  as  its  right  was  to  one  turn  only,  which 
in  that  case  would  have  been  exhausted,  the  patron  may  then  present  and 
not  the  crown.  Beverley  v.  Comwally  Cro.  Eliz.  44;  Cumber  y.  The 
Bishop  of  Chichester  J  Cro.  Jac.  216;  The  King  v.  The  Archbishop  of 
Armagh,  2  Str.  842 ;  The  King  v.  The  Bishop  of  Winton,  Cro.  Jac.  53 ; 
Hie  Queen  v.  The  Bishop  of  Norwich,  4  Leon.  217 ;  Starkey  v.  I^ool, 
1  Bulst.  28. 

Where  the  crown  is  patron  there  is  no  lapse,  but  it  seems  that  if  the 
crown  do  not  present,  either  when  patron,  or  in  case  of  a  lapse,  the  ordinary 
may  send  a  deputy  to  serve  the  cure,  and  sequester  the  profits  of  the  church. 
Doctor  and  Student,  Ch.  36,  219 ;  Mirehouse,  Advows.  176. 

VIII.  Descendible  Properties  and  other  Incidents  of  Advowsans. 

Advowsons  are  descendible  in  the  same  mode  as  fi*eeholds  of  inheritance 
at  common  law  (see  post,  note  to  Edward  Seymor^s  Case).  Formerly, 
where  the  advowson  was  in  gross,  the  descent  was  to  be  traced  from  the 
person  who  last  exercised  the  right  of  presentation  (Co.  Litt.  15  b) ;  where 
the  advowson  was  appendant  or  appurtenant  to  a  manor,  fix>m  the  person 
who  was  last  seised  of  the  manor  (lb.  n.  1,  Hal.  MSS.).  Where^  how- 
ever, the  death  of  the  ancestor  takes  place  subsequently  to  the  year  1833,  the 
descent  must  be  traced  from  tlie  purchaser,    3  &  4  Will.  4,  c.  106,  ss.  1, 2. 

The  advowson  of  a  married  woman  having  issue  by  her  husband,  who 
might  inherit  it,  will  on  her  death  belong  to  her  husband  for  his  life  as 
tenant  by  the  curtesy,  and  he  will  consequently  have  the  right  to  present 
upon  a  vacancy  occurring  (Co.  Litt.  29  a ;  ante,  pp.  38, 39) ;  so  likewise  the 
advowson  of  the  husband  will  be  liable  to  the  dower  (if  it  be  not  barred)  of 
his  widow,  which  however  is  not  very  valuable,  as  it  is  merely  the  third  pre- 
sentation, which  occurs  after  the  death  of  her  husband.  Co.  Litt.  32  a,  32  b, 
n.  2 ;  ante,  p.  53. 

IX.  Title  to  Advowsons  and  next  Presentations  by  Purchase — when 

Legal,  when  SimoniacaL 
Sale  of  Advowsons, 

As  an  advowson,  in  addition  to  being  a  spirituality,  is  also  temporal  pro- 
perty, it  will  be  assets  in  the  hands  of  the  heir  {Westfaling  v.  Westfaling,  3 
Atk.  464;  Co.  Litt.  17  b,  374  b).  It  may  be  sold,  where  the  circumstances 
attending  the  sale  do  not  bring  it  within  the  regulations  against  simony. 

By  simony  is  meant  the  corrupt  presentation  of  any  one  to  an  ecclesi- 
astical benefice  for  money,  gift  or  reward,  which  has  fi*om  an  early  p>eriod 
been  condemned  by  many  ecclesiastical  canons ;  but  inasmuch  as  the  canon 
law,  at  any  rate  after  the  Reformation,  was  of  no  avail  against  the  laity^  thQ 
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legislature  attempted  to  repress  the  evil.  By  31  £liz.  c.  6,  it  is  enacted^ 
''  that  if  any  person  shall  for  any  sum  of  money,  reward,  gift,  profit  or 
benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant  or  other  assurance  of  or  for  any  sum  of  money, 
reward,  gift,  profit  or  benefit  whatsoever,  directly  or  indirectly,  present 
or  collate  any  person  to  any  benefice  with  cure  of  souls,  dignity,  pre- 
bend or  living  ecclesiastical,  or  give  or  bestow  the  same"  for  such  corrupt 
consideration,  then  such  presentation,  &c.  shall  be  utterly  void,  and  the 
Crown  may  present  for  that  turn.  A  penalty  is  then  imposed  upon-  the 
parties,  of  "  double  the  value  of  one  year's  profit  of  every  such  benefice, 
dignity,  prebend,  and  living  ecclesiastical,^'  and  the  party  seeking,  &c.  is 
disabled  from  enjoying  the  same ;  s.  5.  The  fraudulent  admission,  institu- 
tion, installation,  induction  and  investment,  &;c.  of  any  person  in  or  to  any 
benefice  with  cure  of  souls,  &c.  is  then  declared  void,  and  penalties  imposed 
upon  the  parties,  s.  6 ;  as  also  for  the  corrupt  resignation  or  exchange  of  a 
benefice  with  a  cure  of  souls,  s.  8 ;  and  ecclesiastical  penalties  are  not  taken 
away  by  the  statute,  s.  9. 

The  purchase  of  an  advowson  infeej  even  if  the  incumbent  to  the  know- 
ledge of  both  the  parties  be  in  a  dying  state,  is  not  simoniacal^  if  it  be  with- 
out the  privity  of  the  clerk  afterwards  presented,  and  with  no  view  to  his 
nomination.  See  Barret  v.  Oluhbj  2  Black.  1082 ;  Greenwood  v.  Bishop 
ofltondoTiy  5  Taunt.  745 ;  Fox  v.  Bishop  of  Chester ,  ante,  p.  134;  Alston 
V.  Atlat^,  6  Nev.  &  Man.  686. 

If,  however,  the  purchaser  (ante,  p.  148)  received  any  promise  or  reward 
for  the  presentation  it  would  clearly  come  within  the  terms  of  the  act.  So 
if  some  other  person  had  received  a  reward  for  him,  and  was  to  account  to 
him  for  it,  or  if  the  person  presented,  or  some  one  in  his  behalf,  was  the 
real  purchaser,  this,  as  laid  down  in  the  principal  case,  would  be  a  firaud 
on  the  act  of  31  Eliz.  c.  6,  and  would  avoid  the  contract.     lb. 

If  the  perpetual  advowson  be  sold  when  the  church  is  void  the  next  pre- 
sentation will  not  pass  (Bishop  of  Lincoln  v.  Wolferstan,  1  Black.  490 ;  2 
Wils.  174;  3  Burr.  1604);  and  if  the  presentation  (ante,  p.  145)  only  be 
sold  the  sale  is  altogether  void  (lb.). 

Sale  of  next  Presentation. 

The  sale  of  a  next  presentation  during  a  vacancy  is  void  as  simoniacal 
(Baher  y.  Rogers^  Ci*o.  Eliz.  788 ;  Moore,  914) ;  but  if  the  church  be  full 
the  sale  will  be  valid,  although  the  incumbent  be  in  extremis  (see  the 
Principal  Case,  p.  147),  unless  the  purchase  be  made  with  the  intention  of 
presenting  a  particular  person ;  and  if  upon  a  vacancy  taking  place  such 
person  is  presented,  the  transaction  will  be  considered  corrupt  and  simoniacal, 
and  consequently  void  (Kitrhin  v.  Culvert,  Lane,  104;  Winchomhe  v.  PuU 
leston,  Noy,  25 ;  Godb.  390),  even,  it  seems,  although  the  purchase  may  have 
been  made  by  a  father,  with  the  intention  of  providing  for  his  son  ( Win" 

T.  L.  C«  M 
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ckomhe  v.  PuUestan,  Noy,  25,  overruling  Smith  v.  Shettaun,  Cro.  Eliz. 
685). 

And  the  legislature  has  disabled  a  person  from  purchasing  the  next  pre- 
sentation for  himself;  for  by  the  statute  12  Anne^  st  2,  c.  12,  it  is  enacted, 
''  that  if  any  person  shall  for  money,  reward^  gift,  profit  or  adyanti^e,  or  for 
or  by  reason  of  any  promise,  agreement,  grant,  bond  or  other  assurance,  of 
or  for  any  money,  reward,  ^ft,  profit  or  benefit,  direcdy  or  indirectly,  in 
his  own  name,  or  in  the  name  of  any  other  person  or  persons,  take,  procure 
or  accept  the  next  avoidance  of  or  presentation  to  any  benefice,  and  shall  be 
presented  or  collated  thereupon,  that  every  such  presentation  or  coUadon 
shall  be  utterly  void,  and  of  no  effect  in  law ;  and  such  agreement  shall  be 
deemed  a  simoniacal  contract;  and  it  shall  be  lawfiil  for  die  crown  to 
presoit  or  collate  unto  such  benefice  for  that  one  time  or  turn  only ;  and  the 
person  so  corruptly  taking,  procuring  or  accepting  such'  benefice,  shall  firom 
thenceforth  be  adjudged  a  disabled  person  to  have  and  enjoy  the  same,  and 
shall  be  subject  to  any  punishment,  pain  or  penalty  prescribed  or  inflicted 
by  the  laws  ecclesiastical,  in  like  manner  as  if  such  corrupt  agreement  had 
been  made  after  such  benefice  had  become  vacant/' 

Simony. 

If  a  corrupt  contract  be  made  for  money  to  present  a  person  to  a  benefice, 
even  if  it  be  between  strangers  {Bawderok  v.  MaehalleTf  Cro-  Car.  331 ; 
1  Sid.  329 ;  Hex  v.  Bishop  of  Norwich,  3  Lev.  337),  or  with  the  wife  of 
the  patron,  even  if  he  be  not  privy  thereto  (Roy  v.  L'Evesq,  de  Norwichy 
1  Roll.  Rep.  233;  S.  C.  Cro.  Jac.  385) ;  or  if  a  person  be  presented  gratis, 
afler  a  contract  to  be  presented  for  money,  the  presentation  will  be  void  as 
being  within  the  statute ;  for  a  clerk  who  at  one  time  intended  to  procure 
the  benefice  corruptly,  cannot  but  be  deemed  an  unfit  person  to  hold  it 
Kitchin  V.  Calvert,  Lane,  103. 

A  covenant  by  the  father  of  a  woman  about  to  marry  a  clerk,  in  ood- 
sideration  of  the  marriage  to  procure  •him  presentation  to  a  certain  church 
when  void,  will  be  simoniacal  (Byrt  v.  Manmny,  Cro.  Car.  4fl5f) ;  secus  if 
it  be  a  distinct  and  independent  covenant  without  any  apparent  consideitiF 
tion  (lb.). 

Where  a  father  had  given  a  bond  to  his  son,  for  securing  to  him  an 
annuity  until  he  should  be  in  possession  of  a  Irving  of  a  given  value,  and 
the  son  signed  an  agreement,  declaring  that  he  would  take  holy  orders  and 
accept  such  living  as  soon  as  it  could  be  procured  for  him ;  Lord  Eldon 
expressed  great  doubts  whether  such  bond  was  not  void,  but  the  ease  was 
decided  upon  other  grounds.     Kircudbright  v.  Kircudbright,  8  Ves.  58* 

An  agreement  to  pay  an  annuity  to  the  widow  of  the  last  incmnbent,  or 
to  his  son  as  long  as  he  should  be  at  the  University  and  unpreferred,  has 
been  held  valid,  though  it  is  difficult  to  see  upon  what  grounds.  Baker  y. 
Mounford,  Noy,  142. 

A  bond,  with  a  condition  that  the  incumbent  should  not  be  absent  eighty 
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dajB  in  the  year  from  his  living,  has  been  held  not  simoniacal  as  being  a 
lawM  condition.     Carey  v.  Teo,  7  Bac.  Abr.  236. 

A  person  will  not  be  allowed  to  evade  the  statute  by  any  underhand 
agreement  Thus  where  a  second  brother,  having  a  right  to  present,  made 
a  comipt  contract  to  present  a  certain  person,  but  in  order  to  evade  the  pro- 
visions of  the  statute  surrendered  the  right  of  presenting  to  his  elder  brother, 
and  the  latter  not  being  privy  to  the  contract  presented  the  person  who  pur- 
suant thereto  was  to  be  presented,  it  was  held  that  the  comipt  contract  was 
an  offence  within  the  statute,  and  that  its  being  performed  by  an  innocent 
person  made  no  alteration  in  the  case.  Calvert  v.  Kitchin,  Lane,  73.  See 
also  Baker  v.  Rogers,  Cro.  Eliz.  788;  Booth  v.  Pottery  Cro.  Jac.  633. 

A  corrupt  presentation  by  a  person  usurping  the  right  to  present  is  within 
the  statute.    3  Inst.  153 ;  Walker  v.  Sammersli/y  3  Lev.  115. 

A  donative  has  been  held  to  be  within  the  meaning,  although  not  within 
the  express  words  of  the  statute  of  31  Elizabeth,  c.  6.  Thus,  where  a  person 
agreed  to  give  another  a  sum  of  money  if  he  should  procure  him  to  be  pre- 
sented by  the  king  to  the  church  in  the  Tower  of  London,  being  a  donative 
of  the  king's  donation ;  it  was  held,  that  the  transaction  was  simoniacal, 
"  because  it  was  within  an  equal  mischief,  against  which  the  statute  pro- 
Tides,  and  BO  within  the  remedy  thereof."  Bawderok  v.  Mackallery  Cro. 
Car.  330. 

Where  simoniacal  presentation  has  been  made,  the  patron  will  forfeit 
double  the  value  of  one  year's  profit  of  the  benefice  (ante,  p.  160) ;  and  all 
right  to  the  revenues  being  taken  away,  any  parties  sued  by  the  presentee, 
except  where  the  relation  of  landlord  and  tenant  has  been  established  between 
them  (Cooke  v.  Loxley,  5  T.  R.  4;  Brookshy  v.  Watts,  6  Taunt.  333; 
2  Marsh.  38),  may  plead,  him  no  parson,  because  of  the  simony  (Hob.  168), 
and  the  offence  is  not  remitted  by  a  general  pardon.     Sid.  170. 

The  presentation,  moreover,  will  be  void,  and  the  crown  may  present  for 
that  turn  (ante,  p.  160  j  Oreenwood  v.  The  Bishop  of  London,  5  Taunt.  727), 
and  the  clerk  who  had  been  simoniacally  promoted,  can  never  be  presented 
to  the  same  living  again.  Ante,  p.  161 ;  Booth  v.  Potter,  Cro.  Jac.  533 ; 
2  RoU.  Rep.  465. 

If  the  simoniacal  contract  were  made  without  the  privity  of  the  presentee, 
the  presentation  will  nevertheless  be  void,  and  devolve  pro  hac  vice  from  the 
patron  to  the  crown  {Booth  v.  Potter,  Cro.  Jac.  533 ;  Baker  v.  Rogers, 
Cro.  Eliz,  788 ;  Hutchinson^ s  Case,  12  Rep.  74,  101 ;  Bawderok  v. 
Maehaller,  Cro.  Car.  330 ;  The  King  v.  The  Bishop  of  Norwich,  Cro. 
Jac.  385 ;  3  Lev.  337) ;  in  such  case,  however,  the  presentee  is  not  within 
the  clause  of  disability  in  the  statute,  he  might  therefore  take  the  same 
benefice  under  a  new  presentation  from  the  crown.  Doctor  Hutchinson's 
Case,  12  Rep.  101  -,  3  Inst.  154. 

X.  Bonds  of  Resignation  when  valid. 
Bonds  of  resignation  given  to  the  patron,  by  a  ^rson  about  to  be  presented 
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to  a  benefice,  may  be  either  general  or  special.  By  the  former,  the  obligor 
binds  himself  in  a  penalty  to  resign  the  Kving  on  the  request  of  the  patron, 
generally ;  by  the  latter,  in  favour  of  any  particular  person  or  persons. 

At  one  time  the  cases  seem  to  have  decided  that  general  resignation 
bonds,  upon  the  face  of  them  good,  were  not  to  be  avoided  except  by  a  plea 
showing  them  to  have  been  originally  made  upon  some  corrupt  contract  not 
appearing  therein,  or  that  an  ill  use  was  endeavoured  to  be  made  of  them, 
by  attempting  to  put  them  in  force  for  improper  purposes ;  in  which  latt^ 
case  the  remedy  was  an  application  to  a  Court  of  Equity  for  an  injunction 
to  restrain  their  being  put  in  suit ;  1  Bligh,  N.  S.  148 ;  it  was  however  held, 
in  the  House  of  Lords  in  the  leading  case  of  The  Bishop  of  London  v. 
Ffytche  (2  Bro.  P.  C.  211,  Toml.  Ed.,  best  reported,  Cunn.  Sim.  52), 
that  general  resignation  bonds  were  void. 

Subsequently  it  was  determined,  that  a  special  bond  to  resign  in  favour 
of  one  of  two  particular  persons  was  invalid.  See  Fletcher  v.  Lord  Sondes^ 
1  Bligh,  N.  S.  144,  where  a  clerk  gave  to  the  patron  of  a  rectory  a  bond, 
in  which,  after  a  recital,  that  the  patron  had,  by  an  instrument  of  the  same 
date,  presented  the  clerk,  who  had  agreed  to  resign  upon  request  of  the 
patron,  or  of  the  owners  of  the  advowson  for  the  time  being,  for  the  purpose 
of  enabling  him  or  them  to  present  one  of  the  two  younger  brothers  of  the 
patron,  when  capable  of  holding,  there  was  a  condition  that  the  bond  should 
be  void  on  the  resignation  of  the  clerk,  upon  the  request  of  the  patron,  so 
that  he  might  be  able  to  present  one  of  his  two  brothers,  it  was  held  by  the 
House  of  Lords  (reversing  the  judgment  of  the  Court  of  King's  Bench  and 
Exchequer  Chamber,  5  B.  &  Aid.  8^5),  that  the  bond  was  simoniacal  and 
void,  upon  the  ground  that  such  an  agreement  was  a  benefit  to  the  patron, 
and  contrary  to  the  statute  31  Eliz.  c.  6. 

In  consequence  of  many  patrons  and  incumbents  having  acted  under  an 
erroneous  impression  of  the  law,  and  thus  exposed  themselves  to  severe 
penalties,  7  &  8  Geo.  4,  c.  25  (the  object  of  which  is  purely  retrospective), 
was  passed,  giving  validity  to  engagements  made  before  9  April,  1827,  for 
resignation  in  favour  of  one  of  two  persons  specially  named. 

Afterwards,  by  9  Geo.  4,  c.  94,  an  engagement  before  presentation, 
nomination,  collation  or  appointment,  to  resign  a  benefice  in  favour  of  one 
person  or  one  of  two  persons  specially  named  and  described  therein,  was  made 
valid  (s.  1),  provided  that  where  two  persons  are  named,  each  shall  be,  either 
by  blood  or  marriage,  an  uncle,  son,  grandson,  brother,  nephew  or  grand- 
nephew  of  the  patron,  or  of  one  of  the  patrons,  not  being  merely  a  trustee  or 
ti'ustees  of  the  patronage,  or  of  the  person  or  one  of  the  persons  for  whom 
the  patron  or  patrons  shall  be  a  trustee  or  trustees,  or  of  the  person  or  one 
of  the  persons  by  whose  direction  such  presentation,  &c.  shall  be  intended 
to  be  made,  or  of  any  married  woman  whose  husband  in  her  right  shall 
be  the  patron  or  one  of  the  patrons,  or  of  any  other  person  in  whose  right 
such  presentation,  &c.  shall  be  intended  to  be  made  (s.  2);  presentations,  &c. 
will  be  valid  under  such  engagements  (s  3),  if  deposited  within  two  months 
with  the  registrar  of  the  diocese  or  peculiar  jurisdiction  where  the  benefice 
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IS  (s.  4) ;  and  the  resignation  must  state  the  engagement,  and  the  name 
of  the  person  for  whose  benefit  it  is  made,  and  it  will  be  void  unless  the 
person  be  presented  within  six  months  (s.  5).  The  act  only  extends  to 
persons  entitled  to  patronage  as  private  property  (s.  6). 

It  is  to  be  regretted,  that  such  an  act  should  have  been  passed  by  the 

legislature,  though   we  may  not  feel    surprised,  since  so  many  of  its 

members  were  interested  in  considering  the  presentation  to  advowsons 

to  be  a  right  to  be  exercised  for  their  own  private  advantage,  rather  than 

a  sacred  trust  to  be  exercised  for  the  good  of  the  people.     One  great 

objection  on  the  ground  of  general  policy  to  such  bonds  is  thus  stated  by 

Hullock,  B.  "  The  patron,"  he  observes,  "  becomes  thereby  precluded  from 

choosing  the  most  proper  individual  for  supplying  the  living.     If  he  act  in 

the  presentation  according  to  the  condition  of  the  bond,  his  choice  is  fixed 

long  before  the  fitness  of  the  object  can  be  ascertained.     At  the  execution 

of  the  bond  the  nominee  may  be  at  college,  or,  perhaps,  at  school,  or, 

perhaps,  in  his  cradle."    I  Bligh,  N.  S.,  190.     Still  more  forcible  is  the 

language  of  Garrow,  B.,  who  says,  ''It  appears  to  me  to  be  essential  to  the 

best  interests  of  the  community,  to  its  religion  and  morals,  and  to  the 

character  of  that  useful  and  honourable  class  of  men, — the  parochial  clergy, 

that  from  the  moment  of  induction  to  their  livings,  they  should  be,  during 

their  incumbency,  perfectly  free  and  independent.     To  place  them  in  any 

respect  or  degree  under  the  control  of  any  person  whatsoever,  except  their 

ecclesiastical  head,  to  whom  they  are  accountable  for  their  conduct,  would 

be  very  much  to  diminish  their  usefulness,  and  to  introduce  mischiefs  only  in 

some  degree  less  than  would  be  occasioned  by  their  absolute  dependance 

upon  their  patron  under  general  bonds  of  resignation."  1  Bligh,  N.  S.,  191. 

XI.  Title  to  Advowsons  by  Prescription, 

It  may  be  here  mentioned,  that  by  the  Statute  of  Limitations,  3  &;  4  Will. 
4^  c.  27,  no  advowson  can  be  recovered  afler  three  adverse  incumbencies 
if  they  amount  to  the  period  of  sixty  years ;  if  they  do  not,  then  after  the 
expiration  of  such  further  time  as,  with  the  times  of  such  incumbencies, 
will  make  up  the  full  period  of  sixty  years  (s.  30).  Incumbencies  after 
lapse  are  to  be  reckoned  within  the  period,  but  not  incumbencies  after  pro- 
motions to  bishoprics  (s.  31) ;  but  after  the  expiration  of  100  years  from 
the  time  at  which  adverse  possession  of  the  benefice  shall  have  been  ob- 
tained, no  action  or  suit  can  be  brought  (s.  33). 

XII.  On  tlie  several  Remedies  relative  to  Advowsons. 

The  only  action  by  which  a  right  of  presentation  can  now  be  tried  is  by 
a  quaie  impedit,  as  the  writ  of  right  of  advowson,  and  assize  of  darrein 
presentment  have  been  abolbhed  by  3  &  4  Will.  4,  c.  27,  s.  36 ;  see  Tyrell 
y.  JenneTy  6  Bing.  283. 

Where,  however,  a  clerk  is  duly  inducted,  he  tnay  maintain  an  eject- 
ment against  one  in  possession  whose  induction  is  void  under  31  £liz.  c.  6. 
Doe  Y.  Fletcher^  8  B.  &  C.  25. 
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Mich.  Jac.  1,  entered  Termino  Sanctce  2Vin.,  Ann.  10  Jclc.  1.  Rot.  664, 

in  B.  R. 

[Reported  10  Co.  126  a,] 

Rents — Apportionment.] — Rent  upon  a  lease  for  60  yean^  if  the 
lessor  should  so  long  live,  was  reserved  payable  at  the  four  usual 
feasts,  or  within  thirteen  weehs  after.  After  Lady-day,  but  within 
thirteen  weehs,  the  lessor  died.  Her  executor  brought  debt  against 
the  lessee  for  the  rent  due  at  Lady-day : — Held,  upon  demurrer,  the 
€u:tion  is  not  maintainable. 

The  first  reason  of  tJie  resolution. — Because  the  disjunctive  is  added 
for  the  benefit  of  the  lessee. 

27ie  second  reason. — After  non-payment  of  the  rent  on  the  first  day,  it 
is  the  same  in  law  as  if  it  had  been  reserved  on  the  second  day  only. 
When  no  election  remains,  it  is  the  same  in  law  cu  if  none  had  ever 
existed. 

Third  reason. — The  rent  reserved  is  to  be  raised  out  of  the  profits  of 
the  land,  and  is  not  due  until  the  profits  are  taken  by  the  lessee  ;  so 
that  if  the  land  is  evicted,  or  the  lease  determined,  before  the  time  of 
payment,  there  shall  be  no  apportionment  of  the  rent. 

Tliere  are  four  times  of  payment  of  rent  issuing  out  of  land: — 1st. 
Voluntary  and  not  satisfactory  ;  2nd.  Voluntary  and  satisfactory  to 
some  purposes ;  Srd.  Satisfactory  and  not  coercive;  4th.  Satisfactory 
and  coercive. 

If  rent  be  reserved  on  a  lease  for  years  made  by  tenant  in  fee,  payable 
at  a  certain  day  or  within  a  month  after,  the  lessor  dies  after  the  day 
but  within  the  month,  the  heir  shall  have  the  rent  as  incident  to  the 
reversion  ;  the  law  is  the  samjs  upon  a  grant  of  the  reversion  between 
the  two  days. 

If  there  be  a  lease  for  years,  rendering  rent  at  a  certain  day  or  one 
month  after,  with  cqndition  of  re-entry,  tender  of  the  rent  at  the  day 

(a)  Chtn  V.  Archer,  S,  C,  Cro.  Jac.  809 ;  4  Leon.  247. 
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satfes  the  term.  If  the  lessor  dies  between  the  two  days,  the  heir  shall 
have  the  remt. 

WILLIAM  CLUN,  executor  of  Anne  Breather,  was  plaintiff  against 
Henry  Archer,  defendant,  and  demanded  9/.  debt,  and  declared  that 
die  said  Anne  Breather,  26ih  Nov.,  wano  S  Jacobi  Regis,  by  indenture 
of  the  same  date  demised  to  the  said  Henry  one  messuage,  two  mills, 
one  garden,  and  divers  lands  in  Coopersale,  in  E^sex,  from  the  feast  of 
St  Michael  the  Archangel  then  last  past,  for  fifty  years,  if  the  said 
Anne  should  so  long  live,  reddendo  et  s<dvendo  pro  omnibus  prasdict 
praemissis  prsefiit'  Annae  Breather,  executor'  et  assignatis  suis,  annuatim 
et  quolibet  anno  durante  continuatione  dhnissionis  praedict*,  ad  domum 
mansionalem  Jobannis  Archer  in  Witham  praed',  plenariam  summam 
trigint'  et  sex  librarum  bonae  et  legalis  monetae  An^'  ad  quatoor  festa 
sive  terminos  in  anno  usualia,  viz.  festa  nativitatis  Dom'  Jesu  Christ*, 
Annunciationis  beatae  Mariae  Virginia,  nativitat'  SaMcti  Job'  Bapt'  et 
Sancti  Mich.  Archangeli,  vel  infra  tresdecem  septimanas  proxim'  post 
quemlibet  praed'  dierum  festival*,  per  aequas  et  aequales  portion*;  by 
force  of  which  the  said  Henry  Archer  entered  into  the  said  tenements, 
and  had  and  held  them  usque  ad  et  post  fest'  Annunciationis  beatae 
Maris  Virginis,  anno  regni  Regis  nunc  9,  sc.  usque  2  diem  Aprilis 
anno  9  supradieto^  quo  quidem  H  die  Aprilis  praedict*  Anna  apud 
Coopersale  praedict'  obiit;  and  for  9/.  for  the  quarter  due  at  the  feast  of 
the  Annunciation  anno  9  supradicto,  he  brought  this  action,  upon  which 
declaration  the  defendant  demurred  in  law. 

This  case  was  often  argued  at  bar,  and  now  this  term  it  was  argued 
by  the  Justices  Houghton,  Dodderidge,  Croke,  and  the  Chief  Justice ; 
and  it  was  resolved,  that  the  action  of  debt  was  not(a)  maintainable : 
and  because  duo  sunt  instrumenta  ad  omnes  res  coq^rmandas  et  im- 
pugnand',  ratio  et  authoritas :  first,  I  will  report  the  reasons  of  this 
resolution,  and  then  divers  authorities  in  the  point 

And  three  reasons  of  this  resolution  were  shown.  1.  Because  the  (J) 
disjunctive  is  added  for  the  benefit  of  the  lessee,  and  it  is  more  for  his 
benefit  to  have  the  last  day,  in  which  case  there  are  two  days  of  pay- 
ment, one  voluntary,  and  that  at  the  election  and  liberty  of  the  lessee 
to  pay  it  at  the  days  of  the  said  feasts ;  the  other  day  of  payment  is 

(a)  4  Leon.  247 ;  Cro.  Jac.  310. 

(6)  Cro.  Jac.  310 ;  5  Co.  22  a ;   1  Roll.  450 ;  Cro.  Eliz.  3S0 ;  Cro.  Jac.  500. 
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at  the  end  of  the  thirteen  weeks  after,  and  that  is  the(c)  extreme  and 
legal  time ;  and  therefore,  forasmuch  as  the  said  Anne  Breather  died 
before  the  extreme  and  legal  time,  the  lessee  {d)  is  discharged  of  the 
rent  by  the  act  of  God  for  the  same  quarter.  Vide  HiU  and  Grangers 
Case,  Plo.  Com.  172,  17^,  the  most  extreme  time  is  the  l^al  time. 

And  it  is  to  be  known,  that  in  case  of  payment  of  rent  issuing  out  of 
land  there  are  four  times  of  payment,  the  first  time  of  payment  volun- 
tary and  not  satisfactory,  and  yet  good  to  some  special  purposes.  The 
second  volimtary,  and  in  case  satisfactory,  and  in  case  not  The  third 
legal  and  satisfactory,  absolutely  and  not  coercive.  The  fourth  legal, 
satis&ctory  and  coercive. 

As  to  the  first,  if  the  lessee,  donee  or  tenant  pay  his  rent  before  the 
day,  it  is  voluntary  (^)  and  not  satisfactory  (/),  for  the  cause  rendered 
in  the  third  reason :  but  if  it  be  paid  in  the  name  of  seisin  of  the  rent, 
although  it  shall  noi(jg)  enure  by  way  of  satisfaction,  yet  it  shall  give 
a  sufficient  seisinVto  this  purpose  to  have  his  assize  or  other  remedy, 
for  the  law  takes  delight  in  giving  remedy ;  and  therewith  agrees  Lit 
cap.  Attornment,  127b ;  vide  (25)  45  E.  3,  44b ;  49  E.  8, 15 ;  15  E.  3 ; 
"  Execution,"  63 ;  37  H.  6,  33 ;  39  H.  6,  36 ;  5  E.  4,  2. 

As  to  the  second,  if  the  rent  is  payable  at  the  feast  of  Easter,  if  the 
tenant  pays  the  rent  in  the  morning  and  the  lessor  dies  at  two  hours 
before  noon  of  the  same  day :  this  payment  was  voluntary,  and  yet  it 
is  a  good  satisfaction  against  the  heir  (A),  but  not  against  the(t)  King, 
44E.  3,  3b. 

As  to  the  third,  legal  time  is  a  convenient  time  before  (j)  the  last 
instant  of  the  day,  which  is  the  most  extreme  time,  and  is  satisfactory 
and  not  coercive ;  for  till  the  end  of  the  day  no  remedy  is  given  by  the 
law,  21  H.  6,  40  a  (A). 

As  to  the  fourth,  that  is  when  the  rent  is  due  and  in  arrear,  and 

therefore  it  is  well  said  by  the  poet  (/), 

Judicis  officium  est  ut  res,  ita  tempora  rerum 
Qucsrere,  qucesito  tempore  tutus  eris, 

(c)  Cro.  Jac.  227,  233,  423,  500 ;  5  Co.  Swanst.  346,  note  to  Ex  parte  Smyth. 
114b;  Co.  Litt.  202  a.  ( ^)  4  Co.  10  a,  and  ref.  lb. 

(d)  Cro.  Eliz.  380;  Cro.  Jac.  228;  10  (h)  Lord  Rockingham  v,  Penricet  I  SwwaaL 
Co.  128  a.  346.     Sed  vide  iS*.  C  1  P.  Wms.  177 ;  Salk. 

(e)  1  Roll.  Rep.  390.  578,  reported  differently. 

(/)  Therefore  if  there  be  a  condition  of  (i)  Brownl.  106;  Hard. 24;  YeU.  167. 

re-entry  in  the  lease  for  nonpayment  of  (j)  Co.  Litt  202  a;  Cro.  Jac  423,  500; 

rent,  rent  paid  b^ore  the  day  wiU  not  save  6  Co.  114  b. 

the  condition,  if,  on  demand,  it  be  not  paid  (k)  See  Tinckler  v.  Prentice^  4  Taunt.  549 ; 

at  the   day.     Lord  Cromwell  v.  Andrews,  note  to  jBjt  parte  Smyths  1  Swanst.  343. 

Cro.  Eliz.  15.     But  it  seems  that  such  a  (0  l<)  ^o.  82  a;  Co.  Litt  171  a;  3  Bulst 

payment  would  in  equity  be  deemed  satis-  170. 
factory.    See  Lord  Rockingham  v.  Penrice,  1 
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The  second  reason  was,  when  the  lessee  doth  not  make  (m)  payment 
at  the  first  day  according  to  his  election,  then  the  rent  is  absolutely 
due  at  the  second  day,  and  the  second  day  is  as  well  parcel  of  the  re- 
servation as  the  first  day,  and  therefore  after  the  non-payment  at  the 
first,  it  is  now  upon  the  matter  as  much  in  law,  as  if  it  had  been 
reserved  («)  at  the  second  day  only,  for  when  the  whole  election  is 
past,  as  in  17  El.  344.  If  (o)  a  man  by  deed  grants  a  rent-charge  to 
one  and  his  heirs,  and  doth  not  say,  for  him  and  his  heirs,  and  dies, 
now  the  time  of  election  to  make  it  an  annuity  is  past ;  and  therefore 
if  the  grantee  brings  a  writ  of  annuity  against  the  heir  (p),  it  shall  not 
discharge  the  land,  because  when  no  election  remains,  it  is  as  much 
in  law,  as  if  there  never  had  been  any  election ;  and  therefore  upon 
the  books  in  43  E.  3,  Bar.  194^  44  E.  3,  32 ;  15  E.  3,  Execut.  63 ; 
5  E.  2,  2.  This  case  was  put,  if  one,  1  Octob.,  makes  a  lease  for 
years,  or  for  life,  or  a  gift  in  tail,  yeilding  by  the  year  a  pair  of  gilt 
spurs  at  the  feast  of  Easter,  or  twenty  shillings  at  the  feast  of  St 
Michael  the  Archangel :  in  this  case  if  the  lessee  doth  not  pay  the 
spurs  at  the  feast  of  Easter,  nothing  is  due  till  the  feast  of  St. 
Michael. 

The  third  reason  was,  because  the  rent  reserved  is  to  be  raised  out 
of  the  profits  of  the  land,  and  is  not  due  imtil  the  profits  are  taken  by 
the  lessee :  for  these  words  (q)  "  reddendo  inde,  or  reservando  inde,"  is 
as  much  as  to  say,  that  the  lessee  shall  pay  so  much  of  the  issues 
and  profits  at  such  days  to  the  lessor,  for  (r)  reddere  inde  nihil  aliud 
est  quam  acceptum  restituere,  seu  reddere  est  quasi  retro  dare,  and 
redditus  dicitur  a  reddendo,  quia  retro  it,  sc.  to  the  lessor,  donor,  &c. 
sicut  provent*  a  proveniendo ;  and  obventus  ab  obveniendo.  And  that 
is  the  reason  that  the  rent  so  reserved  is  not  due  or  payable  before  the 
day  of  payment  incurred,  because  it  is  to  be  rendered  and  restored  out 
of  the  issues  and  profits ;  and  that  is  the  reason,  that  if  the  land  is  (s) 
evicted,  or  if  the  lease  determines  before  the  legal  time  of  payment,  no 
rent  shall  be  paid,  for  there  shall  Tiever  be  an  apportionment  in  respect 
of  part  of  the  time,  as  there  shall  be  upon  an  eviction  of  part  of  the 


(«)  RoIL  Rep.  390.  for  him  and  his  hein,  bis  heirs  cannot  be 

(«)  4  Leon.  19  ;  1  And.  9.  charged  in  an  annuity.     Vin.  Abr.  **  An- 

(©)  I>y.  344,  pi.  2;  Poph.  87;  Co.  Litt.  nuity,   B,  pi.  2."— JVo^e  in  Serjeant  HilV» 

144  b ;  1  Roll.  226 ;  Hob.  58  ;  Plowd.  457  a;  Copy, 

Br.  "Estate,"    65;    Br.  "Annuity,"   13;  (j)  Co.  Litt.  141  b. 

Fiti.  "  Ann.'»  16 ;  2  H.  4,  18  a.  (r)  Palm.  481. 

(p)  **Thi8  seems  a  mistake;  for  if  a  {»)  Ca  Litt  292b;  CraJac. 310;  3 Co. 

man  grants  a  rent  in  fee,  without  sa3ring  22  a;  Dyer,  b^t  pl*  15;  Plowd.  134  b. 
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land  {t) ;  and  therefore  if  tenant  for  life  makes  a  lease  for  years,  ren- 
dering rent  at  the  feast  of  Easter,  and  the  lessee  occupies  for  three 
quarters  of  the  year,  and  in  the  last  quarter  before  the  feast  of  Elaster 
the  tenant  for  life  (m)  dies,  here  shall  be  no  apportionment  of  die  rent 
for  three  quarters  of  the  year,  because  no  rent  was  due  till  the  &ast  of 
Easter,  and  no  apportionment  shall  be  in  respect  of  time ;  but  in  the 
same  case,  if  part  of  the  land  had  been  (t;)  evicted  before  the  feast  of 
Easter,  and  the  feast  of  Easter  incurred  in  the  life  of  the  lessor,  there 
shall  be  an  apportionment  of  the  rent,  but  not  in  respect  of  the  time 
which  well  continued,  but  in  respect  that  parcel  of  the  land  leased  is 
evicted  (u?). 

And  this  difierence  appears  in  our  books,  S7  E.  3,  84  b.  In(a:) 
debt  against  executors,  declaring  that  their  testator  granted  him  a 
pension  of  SOL  to  ren^ain  with  him  in  the  king's  wars  at  the  time  that 
he  should  be  reasonably  warned,  to  take  at  four  times  of  the  year 
equally ;  and  showing  further,  that  he  went  with  him  to  Calais  by  the 
warning  of  their  testator,  and  was  there  armed ;  and  demanded  judg- 
ment and  prayed  his  debt  To  which  the  defendant  said,  that  fen*  the 
first  quarter  he  was  paid  5Z.,  and  showed  forth  an  acquittance,  and 
before  the  second  quarter  ended  the  testator  died,  and  demanded  judg- 
ment of  the  action.  And  Mowbray  of  counsel  with  the  plaintiff  moved, 
since  you  do  not  deny  the  pension  to  be  granted  as  one  entire  by  the 
year  upon  a  condition  which  we  have  performed,  sc.  that  we  have 
remained  with  him,  we  prayed  the  debt :  but  Wilby,  Chief  Justice,  by 
the  rule  of  the  court,  awarded  that  the  plaintiff  should  take  nothing  by 
his  writ,  because  there  should  be  no  apportionment  in  respect  of  part 
of  the  time,  although  it  happened  by  the  act  of  God.  Vide  10  £.  4, 
18 ;  20  H.  6,  6;  9  E.  4,  1 ;  30  H.  8 ;  Br.  Apportionm.  7. 

If  I  am  bound  to  you  by  bond  of  20L  to  be  paid  at  four  usual  feasts 
of  the  year  by  equal  portions,  the  obligee  shall  not  have  an  action  of 
debt  before  all  the  terms  incurred.  The  same  law  of  a  contract  (y) :  but 
if  a  rent  is  reserved  on  a  lease  for  years,  at  four  usual  feasts  of  the  year, 
the  lessor  shall  have  an  action  of  debt  after  the  first  day,  and  shall  not 
stay  till  the  whole  is  due,  because  it  is  accounted  in  law  as  a  reservation 
of  parcel  of  the  issues  and  profits  of  the  land,  which  is  no  debt  before 
the  day»as  in  the  said  case  of  a  bond  or  contract;  and  that  is  the  true 

m 

(t)  Co.  Litt.  148  b;  but  see  now  11  Geo.  2,  (w)  See  now  11  Oeo.  2,  c  19,  b.  15. 

c.  19,  8.  16,  and  4  &  5  Will  4,  c.  22.  (x)  Fitz.  •«  Det"  140. 

(«)  Cro.  Jac  228  ;  Cro.  Eliz.  380.  (y)  Walker't  (km,  2  Co.  59,  60. 
\v)  Co.  Litt.  148  b. 
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difference  betwizt  the  case  of  the  bond  and  a  rent  reserved  on  a  lease 
for  years  in  Litt-  117b;  vide  F.  N.  B,  367;  and  not  a  difference  be- 
twixt a  recognizance  of  a  debt  payable  at  several  days,  for  that  is  not 
like  a  bond^  but  a  rent  reserved  on  a  lease  for  years.  Vide  3  Mar.  {z) 
Dyer.  103.  Another  difference  betwixt  a  covenant  or  promi^  and  a 
contract  or  bond*  Vide  5  Mar.  Action  sur  U  Case,  Br.  108^  10  £.  2, 
"Execut* •  137,  and  16  E.  2,  ibid,  138;  vide  9  E.  3,  7,  for  authorities 
in  the  point 

I  have  seen  a  report  of  a  case,  Mich.  34  H.  8,  in  the  time  of  Baldwin^ 
Chief  Justice  of  the  Common  Pleas,  that  it  was  the  opinion  of  all  the 
justices,  that  if  a  man  seised  of  land  in  fee,  1  die  Octob.,  makes  a  lease 
of  the  same  land  for  ten  years,  from  the  feast  of  St  Michael  then  last 
pasty  yielding  to  him  and  his  heirs  the  yearly  rent  of  SOL  at  the  feast 
of  St  Michael  the  Archangel,  or  within  one  month  after ;  that  in  this 
case,  if  the  lessor  dies  between  the  feast  of  St.  Michael  and  the  end  of 
the  month,  that  the  (a)  heir  shall  have  the  rent  as  incident  to  the 
reversion,  and  not  the  executors  as  rent  behind,  because  it  was  not 
due  till  the  end  of  the  month.  The  same  law  if  the  lessor  betwixt  the 
said  two  days  had  granted  the  reversion  over,  and  the  tenant  attorned, 
the  (b)  grantee  should  have  the  rent  as  incident  to  the  reversion. 

And  Mich.  2  &  3  P.  &  M.,  Prideaux,  Serjeant,  moved  Montague, 
Chief  Justice,  and  the  other  Justices  of  the  Common  Plea^,  that  if  a 
man  makes  a  lease  for  years,  yielding  a  yearly  rent  at  the  feast  of 
Easter,  or  one  month  after,  with  condition  of  re-entry,  and  the 
lessee  (c)  tendereth  the  rent  at  the  last  instant  of  the  feast  of  Easter,  if 
the  lessor  may  enter  upon  demand  made  at  the  last  instant  of  the 
month ;  and  it  seemed  not,  because  the  lessee  had  liberty  to  pay  it 
then;  and  the  difference  was  taken  betwixt  the  said  disjunctive 
reservation  and  when  the  reservation  is  at  a  certain  feast ;  and  a  con- 
dition is  added  that  if  it  be  behind  by  the  space  of  a  month  aft;er  the 
feast,  that  then  the  lessor  shall  re-enter:  there  the  lessee,  for  the 
salvation  of  his  lease,  cannot  tender  it  at  the  last  instant  of  the  feast 
day,  because  he  has  not  such  liberty  and  election  as  in  the  other  case. 
And  it  was  said  by  the  new  Serjeants,  that  in  the  time  of  the  Lord 
Baldwin,  it  was  resolved  by  all  the  justices,  that  in  the  said  case  of  the 

(s)  Dyer,  113,  pi.  55  ;  Cro.  Car.  241 ;  4  167;  1  BrownL  106;  3  Keb.  195. 

Co.  94  b;  2  Roll.  Rep.  47  ;  Cro.  Jac.  505;  (6)  Cro.  Jac.  228. 

8  Co.  153  a.  (c)  Cro.  Eliz.  14, 48, 73 ;  Moor,  122, 223 ; 

(o)  Cro.  Jac.  228,  310;  Cro.  Elix.  565,  Plowd.70b;  Co.  Litt211a;  2  Leon.  130; 

575 ;  Orph.  Leg.  159 ;  4  L^n.  247 ;  Yelv.  Godb.  38. 
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disjunctive  reservation^  if  the  lessor  dies  betwixt  the  two  days,  the  heir 
shall  have  the  rent,  and  not  the  executors,  which  case  the  Chief  Justice 
showed  in  Court,  reported  by  an  ancient  and  learned  bencher  of  the 
Inner  Temple,  Trin.  31  EL,  in  the  King's  Bench,  Rot  666,  betwixt 
Smith,  plaintifi)  and  Bustard,  defendant,  where  the  case  was  in  efiect, 
that  Smith  leased  certain  land  for  years,  yielding  yearly  a  rent  of  35Z. 
at  the  feasts  of  St.  Michael  and  the  Annunciation  of  our  Lady,  or 
within  twelve  days  after  each  of  the  said  feasts,  payable  at  the  font 
stone  in  the  Temple  Church,  upon  condition  that  if  the  said  rent  of 
35/.,  or  any  part  of  it,  be  behind  and  not  paid  "per  praed'  spatium  12 
dier*  prox*  post  aliquod  praed*  festorum  seu  dierum  solutionis  inde 
prout  supradict'  est,''  that  then  the  said  lease  should  be  void ;  and  it 
was  adjudged,  that  the  lessee,  in  safeguard  of  his  lease,  should  have 
twelve  days  (rf)  after  the  first  twelve  days  to  pay  the  said  rent,  for 
when  the  rent  is  not  paid  at  the  first  day,  it  is  as  much  as  if  it  had 
been  reserved  upon  the  twelfth  day  after :  and  where  it  is  said,  "  per 
praed'  spatium  12  dierum  post,"&c.,  by  good  construction  all  the  words 
ought  to  take  efiect,  sc.  post  aliquod  prsed'  festor'  seu  dierum  solutionis 
inde ;"  and  dies  solutionis  is  the  twelfth  day  aft«r  the  feast,  and,  there- 
fore, the  lessee  shall  have  twelve  days  after  the  twelfth  day,  which  is 
"dies  solutionis  post  festum,"  &c.,  and  that  for  the  lessee's  greater 
advantage,  for  whose  benefit  ftirther  time  was  given;  and  these  words, 
"praedict'  spatium  12  dierum,"  stand  right  in  good  sense,  5c.  per 
prsBdict'  spatium  12  dierum  post  praedict'  12  dies,  for  that  is  praedict' 
spatium,  although  they  have  not  the  same  beginning  as  the  other 
have. 

And  so  the  qyuBve  in  3  &  4  P.  &  M.  142,  was  well  resolved  and 
adjudged,  Trin.  30  Eliz.,  in  Communi  Banco,  inter  (e)  Pilkington  and 
Dalton.  The  case  was,  a  parson  of  a  rectory  made  a  lease  for  years, 
rendering  rent  at  the  feast  of  St.  Michael,  or  within  one  month  after ; 
the  lessor  died  ten  days  after  the  feast  of  St  Michael,  and  the  plaintiff 
was  barred  by  the  judgment  of  the  Court,  because  the  lessor  (/)  died 
before  the  rent  was  due. 

Pasch.,  40  EL,  in  the  King's  Bench,  the  case  was,  the  Lady  Eliza- 
beth Pawlet,  late  the  wife  of  Chedwick  Lord  Pawlet,  seised  of  the 
manor  of  Wade  in  the  county  of  Southampton  for  her  life,  by  deed 

(rf)  Dy.  17,  pi.  88,  97,  pi   104,  142,  (/)  Cro.  Eliz.  880;  Cro.  Jac.  227,285, 

pi.  50;  Plowd.  172b;  Dy.  142,  pi.  £0.  811;    1    Bulst.   1,   2;   1    BrownL   105;   2 

(e)  Swinb.  828;  8  Keb.  47.  Brownl.  220;  Yelv.  167. 
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indented  leased  the  said  manor  to  William  Pawlet  for  ninety-nine  years, 
if  the  said  Dame  Elizabeth  should  so  long  live,  yielding  the  yearly  rent 
of  100/.  at  the  feasts  of  St  Michael  the  Archangel  and  the  Annunciation 
of  our  Lady,  or  within  forty  days  after  each  of  the  said  feasts.  William 
Pawlet  made  Dulcibel  his  wife  exeiutrix,  and  died ;  Dulcibel  took  to 
husband  John  Moor,  Esq.  The  Lady  Elizabeth  Pawlet  made  Ed. 
Walgrave  her  executor,  and  died  the  13th  day  after  the  feast  of 
Sl  Michael ;  her  executor  brought  an  action  of  debt  for  the  half-year 
ended  at  the  feast  of  St.  Michael,  before  the  death  of  the  Lady  Eliza- 
beth, and  tota  curia  contra  querentem ;  but  by  entreaty  of  some  of  the 
justices,  John  Moor  gave  the  plaintiff  10/. 

And  in  the  case  at  bar  judgment  was  given,  quod  querens  nihil  capiat 
per  billam  (g). 


Clunks  Com  is  often  cited  as  a  leading  authority  for  the  common  law  upon 
the  subject  of  rents,  a  species  of  incorporeal  hereditaments  of  great  import- 
ance, the  rules  regulating  which  ought  to  be,  but  certainly  are  not,  simple 
and  uncomplicated. 

This  is  the  consequence  of  the  doctrines  at  common  law,  which,  having 
their  origin  in  feudal  times,  are  by  no  means  calculated  to  meet  with  the  re- 
quirements of  a  different  state  of  society ;  and  although  the  legislature  by  its 
interference  has  upon  many  occasions  effected  a  partial  good,  it  has  never 
attempted  to  regulate  the  subject  as  a  whole,  or  to  deal  with  it  in  a  manner 
worthy  of  an  enlightened  system  of  jurisprudence. 

In  examining  the  subject  of  rents  it  is  proposed  to  consider,  I.  What 
constitutes  a  rent  and  its  different  kinds ;  II.  How  rents  may  be  reserved 
or  made  payable ;  III.  What  estate  may  be  had  in  a  rent ;  IV.  The  payment 
of  rents;  V.  The  remedies  for  enforcing  their  payment;  VI.  Remedies 
against  wrongful  proceedings  to  obtain  payment  of  rents;  VII.  The  ex- 
tinguishment of  rents. 

I.   What  constitutes  a  Rent  and  its  different  kinds, 

A  rent  may  be  defined  generally  to  be  a  fixed  tribute,  which  issues  out  of 
land  as  part  of  its  actual  or  possible  profits.  Burt.  Comp.  1053.  Rents 
are  of  three  kinds:  I.  Rent  Service;  2.  A  Rent  Charge;  and  3.  Rent  Seek. 

1.  What  constitutes  a  Rent  Service, 

A  rent  service  has  been  defined  '^  as  an  annual  return  made  by  the  tenant^ 
either  in  labour,  money  or  provisions,  in  retribution  for  the  land  that  passes." 
Gilb.  on  Rents,  9. 

A  rent  service  is  so  called  because,  being  connected  with  tenure,  it  is  ac- 

{jg)  See  Barwicke  v.  Fostert  Yelv.  167. 
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companied  with  scmie  corporal  service,  as  fealty  at  least,  as  wliere  it  is  due 
from  a  tenant  to  the  lord  of  a  manor  or  other  chief  lord  of  the  fee  (Litt.  s. 
122 ;  Co.  Litt  87  b ;  7  Q.  B.  978),  or  from  a  lessee  to  the  reversioner ;  as 
if  land  be  let  by  A.  to  B.  for  a  term  in  consideration  of  his  paying  him  a 
rent  of  10/.,  in  this  case  A.  is  the  reversioner  and  the  rent  of  10/.  is  a  rent 
service,  and  fealty  is  also  due,  though  it  be  not  now  demanded.  In  all  these 
cases  the  common  law  gives  as  incident  to  the  reversion  a  right  of  distress, 
that  is  to  say  of  taking  the  goods  of  the  tenant  upon  nonpayment  of  the 
rent.    Co.  Litt.  142  a. 

The  right  of  distraining  seems  to  have  originated  as  follows :  when  the 
tenant  did  not  perform  the  feudal  service  due  to  his  lord,  he  might  have  been 
punished  by  the  forfeiture  of  his  estate.  But  these  feudal  forfeitures  were 
afterwards  turned  into  distresses,  according  to  the  pignory  method  of  the 
civil  law;  that  is  to  say,  the  land  set  out  to  the  tenant  was  hypotJiB' 
cated,  or  as  a  pledge  in  his  hands  to  answer  the  rent  agreed  to  be  paid  to 
the  landlord ;  and  the  whole  profits  arising  from  the  land  were  liable  to  the 
lord's  seizure  for  the  payment  and  satisfaction  of  it.  Gilbert  on  Rents,  4. 
Afterwards  the  severity  of  the  law  came  to  be  mitigated  to  a  seizure  of  every 
thing  found  on  the  land,  and  the  distress  was  substituted  for  the  seizure  of 
the  feud,  so  that  we  may  easily  account  for  the  fact  that  the  power  of  dis- 
training always  attended  the  fealty,  and  was  inseparably  incident  to  the 
reversion ;  for  as  fealty  could  not  have  been  demanded  by  a  stranger  from  the 
tenant,  nor  consequently  any  forfeiture  have  been  incurred  by  a  refusal  of  it, 
so  likewise  a  stranger  could  not  distrain  the  goods  of  another  person's  tenant 
for  nonpayment  of  rent.  Thus  if  the  lord  granted  to  a  stranger  a  rent 
which  he  had  reserved  from  the  tenant  (which  is  in  fact  a  rent  seek),  the 
stranger  could  not  distrain  for  it,  as  he  could  not  have  taken  advantage  of  a 
forfeiture  of  the  land,  for  if  he  could  have  done  so  the  land  would  have  been 
liable  to  two  different  seizures  at  different  times.     lb.  5,  6. 

2.  What  constitutes  a  Rent  Charge. 

A  rent  charge  is  where  by  deed  or  will  one  person  confers  upon  another 
a  rent  issuing  out  of  lands  either  for  a  limited  or  absolute  interest,  together 
with  a  power  of  distress  to  recover  such  rent.     Litt.  s.  218. 

Although  a  rent  granted  for  equality  of  partition  by  one  coparcener  to 
another  is  not  a  rent  service,  because  there  is  no  tenure  between  the  parties, 
inasmuch  as  it  would  be  unreasonable  that  the  coparcener  who  has  parted 
with  a  share  of  the  inheritance  in  lieu  of  the  rent  should  not  have  a  good 
security  for  its  payment,  the  law,  in  order  to  encourage  such  partitions,  has 
construed  such  rent  a  rent  charge  of  common  right,  and  has  given  a  power 
of  distress  for  the  recovery  of  it     Litt.  s.  251,  252 ;  Oilb.  on  Rents,  19. 

Upon  the  same  principle  where  a  rent  is  granted  for  equality  of  exchange, 
or  to  a  widow  in  lieu  of  dower,  it  will  be  considered  as  a  rent  charge,  having, 
as  incident  thereto  of  common  right,  a  power  of  distress.  Co.  Litt  169; 
Gilb.  on  Rents,  20. 
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8.  What  corutitutes  a  Rent  Seek. 

A  rent  8«:k  or  redditns  siccus  is,  first,  where  either  a  rent  has  heen  con- 
ferred by  deed  or  will  by  one  person  upon  another  vtithout  a  power  ofdis- 
tress,  in  which  case,  not  having  the  reversion  or  any  right  by  reason  of 
tenare,  he  could  not  at  common  law  recover  rent  by  distress  (Litt.  s.  218) ; 
or,  secondly,  where  the  rent  was  originally  rent  service,  but  subsequently 
wag  separated  from  the  seignory  or  reversion.  Burt.  Comp.  1056.  There 
are  rents  called  rents  ofeuisize,  or  certain  rents  at  which  freeholders  or  copy- 
holders of  a  manor  have  held  under  the  lord  from  time  immemorial,  and 
chief  rentSf  similar  rents  paid  by  freeholders,  both  of  which  are  sometimes 
called  quit  rents,  2  Inst.  19 ;  1  Steph.  Comm.  650.  All  these  rents  are 
now,  as  well  as  rents  seek,  made  recoverable  by  distress;  for  by  the  5th 
section  of  4  Geo.  2,  c.  28,  it  is  enacted,  "  that  all  and  every  person  or  persons, 
bodies  politic  and  corporate,  shall  and  may  have  the  like  remedy  by  distress, 
and  by  impounding  and  selling  the  same  in  cases  of  rent  seek,  rents  of  assize, 
and  chief  rents,  which  have  been  duly  answered  or  paid  for  the  space  of 
three  years  within  the  space  of  twenty  years,  before  the  first  day  of  this 
sesaon  of  parliament,  or  shall  be  hereafter  created,  as  in  case  of  rent  re- 
served upon  lease,  any  law  or  usage  to  the  contrary  notwithstanding.*' 

Unless  the  case  is  brought  within  this  section  of  the  act,  a  rent  seek 
cannot  be  recovered  by  distress.     Bradbury  v.  Wright,  Doug.  627. 

It  is  not  however  necessary  that  the  three  years  there  mentioned,  during 
which  the  »ents  must  have  been  paid  in  order  to  give  the  remedy  by  distress, 
slionld  be  consecutive.     Muxgrave  v.  Emmerson,  10  Q.  B.  326. 

All  rights  to  periofical  payments,  not  issuing  out  of  land,  as  they  are 
merely  personal,  ahhongh  they  may  be  payable  to  a  man  and  his  heirs,  are 
mere  annuities.    Co.  Litt.  2  a ;  Aubin  v.  jDa/y,  4  B.  &  Aid.  59. 

m 

II.  Haw  a  Rent  may  he  reserved  or  made  payable. 
What  m4iy  he  a  Rent. 

Although  rent  is  usually  reserved  or  made  payable  in  money,  it  is  not 
necessarily  so,  for  it  may  be  reserved,  according  to  Coke,  '^  as  well  in  the 
delivery  of  hens,  capons,  roses,  spurs,  bows,  shafts,  horses,  hawks,  wheat, 
or  other  profit  that  lieth  in  render,  office,  attendance  and  such  like.'*  Co. 
Litt.  142  a.  So,  it  has  been  recently  determined,  that  holding  lands  by  the 
service  of  keeping  up  a  grindstone  for  the  convenience  of  a  parish  {Doe  d. 
Robinwn  v.  Hinde,  2  M-  &  Rob.  441 ;  and  see  7  Q.  B.  978 ;  sed  vide 
Sug.  Real  Prop.  Stat  61),  of  cleansing  the  parish  church  (Doe  d.  Edney 
V.  Benhamj  7  Q.  B.  976,  981),  or  of  ringing  the  church  bells  at  stated 
hours  {Doe  d.  Edney  v.  Billet,  7  Q.  B.  976,  983),  without  any  pecu- 
niary render,  is  a  rent  service  for  the  nonperformance  of  which  a  distress 
might  be  made. 

Rent  must  be  either  certain,  or  what  can  be  reduced  to  a  certainty.  Co. 
Utt  96  a.  Thus  a  man  might  hold  of  his  lord  to  shear  all  the  sheep  de- 
pastoring  vnthin  his  manor,  and  this  reservation  b  certain  enough,  because 
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altkougli  the  number  might  vaiy,  jet  it  might  be  ascertained  bj  reference 
to  the  manor,  and  the  lord  might  distrain  in  case  the  tenant  did  not  render 
the  services  reserved.  lb.  A  rent  cannot  consist  of  part  of  the  annual 
profits  of  the  land,  as  of  the  vesture  or  herbage  thereof  (lb.  142  a),  for  this 
vrould  be  an  exception  of  part  of  the  thing  granted,  and  not  a  reservation 
(Co.  Litt.  47  a;  see  also  Wickham  v.  Hawker ^  7  Mees.  &  W.  63;  Doe  d. 
Douglas  v.  Lock,  2  Ad.  &  £.  705 ;  T?ie  Durham  and  Sunderland  Railway 
Company  v.  Walker,  2  Q.  B.  940 ;  Pannell  v.  Mill,  3  C.  B.  625) ;  though 
it  seems  in  the  case  of  mines  it  may  consist  of  a  portion  of  the  ore,  which 
is  part  of  the  land  itself,  Campbell  v.  Leach,  Amb.  740 ;  Buckley  v.  Kenyon, 
10  East,  139 ;  Rex  v.  Earl  of  Pomfret,  5  M.  &  S.  139;  sed  vide  Rex  v. 
Inhabitants  of  St.  Austell,  5  B.  &  Aid.  693. 

So  where  a  person  held  land  for  which  he  paid  22.  per  acre,  vrithout 
reference  to  the  use  made  of  the  land,  and  a  royalty  of  Is.  6d,  for  every 
thousand  bricks  moulded  in  one  year,  it  was  held  by  the  Court  of  Queen's 
Bench,  that  the  royalty,  together  with  the  annual  fixed  charge,  was  properly 
considered  as  the  rent.  '^  The  objection,'^  said  Lord  Denman,  C.  J.,  **  was 
taken  that  it  was  altogether  wrong  in  principle  to  consider  the  royalty  as 
rent,  and  it  was  mainly  founded  on  this,  that  it  is  a  sum  paid,  not  in  respect 
of  the  renewing  produce  of  the  land,  but  of  a  portion  of  the  land  itself,  and 
that  not  consumed  by  slow  degrees,  and  to  be  exhausted  at  the  end  of  a  long 
period,  as  is  the  case  with  a  coal  mine,  under  which  circumstances  it  was 
admitted  that  it  might  be  treated  as  produce,  but  in  such  large  proportions 
that  the  whole  would  in  a  few  years  be  exhausted.  It  does  not  appear  to 
us  that  the  circumstance  of  a  more  or  less  rapid  consumption  can  make  any 
difierence  in  the  principle."    The  Queen  v.  Westbrook,  10  Q.  B.  178,  203. 

Out  of  what  Rent  mmj  issue. 

As  a  general  rule,  a  rent  can  only  issue  out  of  a  corporeal  hereditament, 
inasmuch  as,  although  capable  of  being  demised,  no  resort  by  way  of  distress 
can,  from  their  nature,  be  had  to  incorporeal  hereditaments.  Thus  a  rent 
will  not  issue  out  of  a  right  of  common  or  an  advowson  in  gross.  Oilb.  on 
Rents,  20-23;  Co.  Litt.  47  a,  142  a ;  3  Cruise,  Dig.  275. 

Although  a  sum  made  payable  out  of  incorporeal  hereditaments  cannot 
be  sued  for  as  a  rent,  it  may  be  recovered  in  an  action  of  debt,  as  a  sum  due 
on  a  contract.     JeweVs  Case,  5  Co.  3 ;  Co.  Litt  47  a. 

There  are,  however,  some  exceptions  to  the  rule.  Thus  a  rent  may -be 
good  if  reserved  out  of  a  reversion  or  remainder,  for,  although  they  are 
incorporeal  hereditaments,  they  will  become  corporeal,  and  a  distress  may 
be  taken  on  the  determination  of  the  particular  estate  (Co.  Litt.  47  a\ 
Upon  the  same  principle,  if  the  lord  gi*ants  his  seignory,  reserving  rent,  the 
reservation  is  good,  because  there  is  a  prospect,  though  distant,  of  a  remedy 
by  distress  upon  the  escheat  of  the  tenancy.     2  Roll.  Abr.  446. 

So,  by  statute,  rents  may  be  reserved  out  of  incorporeal  hereditaments, 
as  in  the  case  of  leases  of  tithes  under  5  Geo.  3,  c.  17 ;  and  a  lessee  of  tithes 
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is  b'able  on  his  covenant  to  pay  rent,  notwithstanding  the  tithes  have  been 
commuted  for  a  rentcharge,  his  remedy  being  bj  surrender  of  his  lease, 
wider  the  88th  section  of  the  Tithe  Commutation  Act  (6  &  7  Will.  4,  c.  71). 
Tasker  y.  BuUjnan,  3  £xch.  351. 

The  crown,  moreover,  may  reserve  rent  out  of  an  incorporeal  inheritance, 
because  by  its  prerogative  it  may  distrain  on  all  the  lands  of  its  lessee  for 
such  rent;  and  having  such  remedy  for  the  rent,  there  is  no  reason  that  the 
reservation  should  not  be  good.  Co.  Litt.  47,  n.  284 ;  7  Bac.  Abr.  10, 7th  Ed. 
A  rent  may  be  reserved  out  of  the  vesture  or  herbage  of  land^  because 
the  lessor  may  go  upon  the  land  to  distrain  the  lessee's  beasts  feeding  there- 
on.   Co.  Litt.  47  a ;  2  Roll.  Abr.  446 ;  Gilb.  on  Rents,  26. 

If  a  rent  is  reserved  out  of  two  things,  and  one  of  those  things  is  of 
snob  a  kind  as  that  rent  will  not  issue  therefrom,  it  will  in  point  of  remedy 
be  held  to  issue  wholly  out  of  the  other  thing.  Thus,  in  Farewell  v. 
Dickemon,  6  B.  &  C.  251,  where  a  demise  of  a  messuage  and  land  toge- 
ther with  the  furniture,  utensils,  implements,  was  proved,  it  was  held  by  the 
court  of  King's  Bench,  that  the  rent  issued  out  of  the  real  property  and 
not  out  of  the  furniture,  and  that  it  was  sufficient  for  the  plaintiff  to  allege 
and  prove  a  demise  of  the  real  property,  and,  therefore,  there  was  no 
Tariance.  See  also  Vin.  Abr.  "  Reservation,"  O ;  Dobitofte  v.  Curteen, 
Cro.  Jac  452;  Emmot  v.  Cole^  Cro.  £liz.  255. 

To  whom  Rents  may  he  reserved. 

As  a  general  rule  a  rent  can  only  be  reserved  to  the  lessor  or  his  heirs, 
and  not  to  a  stranger.  Hence  it  is  said  by  Littleton, ''  That  no  rent  (which 
is  properly  called  a  rent)  can  be  reserved  upon  any  feoffment,  gift  or  lease, 
to  any  person,  but  to  the  feoffor,  donor  or  lessor,  or  their  heirs,  and  in  no 
manner  to  a  stranger."  Litt.  s.  346.  In  Oaten  v.  Frith,  Hob.  130,  where 
a  father  seised  in  fee,  and  his  son  joined  in  a  lease,  to  commence  after  the 
death  of  the  father,  rendering  rent  to  the  son,  upon  the  father's  death  the 
reservation  of  rent  was  held  void,  even  although  in  the  event  the  son  turned 
out  to  be  heir  of  the  lessor ;  but  if  the  reservation  had  been  to  the  lessor  and 
hb  heirs  it  would  have  been  good,  for  though  the  father  would  never  have 
bad  it  in  his  power  to  demand  the  rent,  the  son  would  have  taken  it  not  as 
purchaser,  but  as  incident  to  the  reversion  which  he  took  from  his  father  by 
descent.  Co.  Litt.  213  b,  n.  1 ;  Ld.  Nott.  MSS.  [note  115].  See  also  Doe 
d.  Barber  v.  Lawrence,  4  Taunt,  23. 

III.  Estate  which  may  be  had  in  a  Rent  and  its  Incidents. 

A  rentcharge  may  be  limited  to  a  person  and  his  heirs  which  gives  him 
an  estate  in  fee  simple  in  it.     3  Cruise,  Dig.  289. 

So  a  person  may  be  tenant  in  fee  of  a  rent-service  created  before  the  statute 
Quia  Emptores  (18  Ed.  1,  c.  1) ;  but  since  that  statute  a  rent-service  in  fee, 
which  is  sometimes  termed  a  fee  farm-rent,  cannot  be  reserved,  upon  a 
conveyance  from  one  subject  to  another  in  fee,  because  by  the  operation  of 
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the  statute  Quia  Emptores  upon  a  grant  of  land  in  fee  simple,  the  granfoe 
holds  not  of  the  grantor,  but  of  the  person  of  whom  the  grantor  held,  the 
grantor  haying  no  reversion  left  in  him,  there  is  no  tenure  between  bim  and 
the  grantee :  and,  consequently,  as  a  rent-service  is  only  incidental  to  tenure, 
there  is  no  rent-service  (Co.  Litt.  144  a,  n.  6) ;  it  would,  however,  be  con- 
sidered as  a  rentcharge  for  which,  under  an  express  power  in  the  graDt,  a 
distress  might  be  tajcen  (,1b.),  and  in  the  absence  of  such  power  it  would 
be  considered  as  a  rent-seek,  and  as  such,  if  brought  within  the  5tb  section 
of  4  Geo.  2,  c.  28,  by  payment  for  three  years,  it  might  be  distrained  for. 
Bradbury  y.  Wrighty  2  Dougl.  624.  These  rentcharges  in  fee  simple  are 
not  uncommon,  especially  in  the  towns  of  Liyerpool  and  Manchester,  where 
it  is  the  usual  practice  to  dispose  of  an  estate  in  fee  simple  in  lands  for  build- 
ing purposes,  in  consideration  of  a  rentcharge  in  fee  simple  by  way  of  ground 
rent,  to  be  granted  out  of  the  premises  to  the  original  owner.  Williams, 
Real  Prop.  275. 

So  there  may  be  an  estate  tail  (Cruise,  Dig.  289),  an  estate  for  life  or  poor 
autre  vie,  or  for  years  in  a  rent  (lb.).  As  to  occupancy  of  a  rent,  see  ante, 
pp.  32,  33. 

A  rent  in  fee  or  in  tail  will  be  subject  to  the  usual  incidents  td  real  pro- 
perty, yiz.  curtesy  (Co.  Litt  29a)  and  dower  (lb.  32  a),  and  see  ante,  pp. 
38,  42,  and  Chaplin  v.  Chaplin,  3  P.  Wms.  229. 

A  rentcharge  may  be  granted  in  remainder  after  a  limitation  to  a  person 
for  life  {Salter  y.  Butler^  Yely.  9),  and  if  granted  de  novo  may,  even  at 
common  law  commence  in  futuro  (Cruise,  Dig.  293).  A  rent,  howeyer,  in 
esse  or  already  created,  cannot  at  common  law  be  granted  to  commence  in 
futuro.     lb. ;  Gilbert  on  Rents,  60. 

As  to  rents  imder  the  Statute  of  Uses,  see  post,  note  to  Chudleigh's  Case. 

IV.   The  Payment  of  Rents. 

With  regard  to  the  payment  of  rents,  these  considerations  naturally  arise : 
— 1.  Where  rent  is  payable ;  2.  At  what  time  it  becomes  due;  3.  Its  amount, 
and  what  deductions  may  be  made  therefrom ;  4.  The  mode  of  its  pay- 
ment ;  5.  To  whom  rents  are  payable,  and  herein  of  apportionment. 

1.  Where  Rent  is  payable. 

Where  a  particular  place  is  by  contract  fixed  upon  for  the  pa3rment  of  the 
rent,  it  must  of  course  be  paid  there.  In  the  absence  of  contract,  the  proper 
place  for  making  the  payment  is  on  the  demised  premises.  Boroughes^s 
Case,  4  Co.  72  a;  S.  C  nom.  Burrough  v.  Taylor,  Mo.  404;  Co.  Litt 
201b,  202  a. 

2,  At  what  Time  Rent  becomes  due. 

Rent  does  not,  strictly  speaking,  become  due  until  midnight  of  the  day 
mentioned  for  its  payment  (  Cutting  v.  Derby,  2  Bl.  1077 ;  Leftley  v.  Mii/s, 
4  T.  R.  173 ;  Norris  v.  Harrison,  2  Madd.  268).  Where,  however,  the 
landlord  desires  to  take  advantage  of  a  condition  of  re-entry  for  nonpayment. 
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or  the  tenant  desires  to  aToid  a  forfeiture,  the  proper  time  for  the  demand 
bj  the  former,  and  tender  hj  the  latter,  is  sunset  of  the  daj  of  pa3naient. 
Plowd.  172;  Duppa  v.  Mayo,  1  Wms.  Saund.  287;  TinckUr  v.  Prentice^ 
4  T^unt.  549 ;  Haldane  v.  Johnson,  8  £j^ch.  694. 

It  is  of  much  importance  for  both  parties  to  remember  at  what  time 
rent  becomes  due,  not  only  in  order  that  the  person  demanding  it  may  not 
bj  mistake  take  proceedings  prematurely  to  obtain  payment  thereof,  but  also 
because  ignorance  of  the  law  on  the  part  of  the  person  who  ought  to  pay 
it  may  lead  in  some  cases  to  a  forfeiture  of  the  premises,  in  others  to  a 
payment  of  the  rent  to  a  person  not  entitled  thereto^  For  instance,  if  the 
lessor,  being  seised  in  fee,  died  intestate  on  the  rent  day  between  sunset  and 
midnight,  as  the  rent  would  not  be  due  until  the  latter  period,  (the  Appor> 
tionment  Acts  (see  post)  not  applying  to  such  a  case,)  the  whole  of  the  rent 
due  since  the  last  rent  day  would  be  payable  to  the  heir-at-law,  as  incident 
to  the  reversiou  which  descends  to  him,  and  not  to  the  personal  representa- 
tives  of  the  lessor.    Duppa  y.  Mayo,  1  Wms.  Saund.  287. 

Lord  Coke  in  the  principal  case  has  classified  what  he  terms  ''  the  times 
of  payment"  of  rents,  he  might  more  accurately  have  spoken  of  the 
result  of  the  payment  of  rent  at  different  times. 

1.  If  the  rent  be  paid  before  the  day,  although  the  receipt  thereof  be 
iofficient  to  give  the  landlord  seisin,  if  paid  for  that  purpose,  yet  it  is  botli 
voluntary  and  not  satisfactory.  And  it  has  been  held,  where  rent  has 
been  paid  before  the  day,  although  the  lessor  lived  until  the  day,  but  died 
before  midnight,  that  although  it  was  a  good  payment  as  to  the  tenant,  yet 
that  the  executor  of  the  lessor  ought  to  make  the  same  good  to  the  person 
entitled  to  the  reversion.    Lord  Rockingham  v.  Penrice,  1  Swanst.  345,  n. 

2.  If  the  tenant  paid  the  rent  on  the  morning  of  the  day  on  which  it 
became  doe,  and  the  landlord  died  two  hours  before  noon,  although  the 
payment  was  voluntary,  it  would  be  satisfactory  as  against  the  heir,  to 
whom  the  lands  descend  {Dibble  v.  Bowater,  2  E.  &  B.  564),  though  not 
as  against  the  crown.    44  £.  3,  3  b. 

3.  A  payment  of  rent  made  at  the  last  instant  of  the  day  mentioned  for 
payment  of  the  rent,  although  voluntary,  is  satisfactory  against  all  persons. 

4.  After  that  time  the  payment  of  rent  is  not  only  satisfactory,  but  also 
ooerciTe  or  liable  to  be  compelled  by  coercion. 

3.  The  Amount  of  Rent,  and  what  Deductions  may  be  made  from  it. 

The  tenant  must  of  course  pay  the  full  amount  of  rent  due,  unless  there 
are  any  deductions  which  he  can  legally  make  therefrom.  He  may,  for 
instaBce,  deduct  such  taxes  and  rates  which  he  has,  in  obedience  to  the 
legblatnre,  paid  in  the  first  instance,  and  which  are  afterwards  to  be  de- 
ducted from  the  rent  payable  to  the  lessor,  as,  for  instance,  the  land-tax 
(38  Geo.  3,  c.  5,  s.  17;  Stubbs  v.  Parsons,  3  Barn,  k  Aid.  516),  tithe 
rentcharge  (6  &  7  Will.  4,  c.  71,  s.  80),  and  income  tax  (5  &  6  Vict.  c.  35, 
Schedule  A,  No.  4,  Rule  9 ;  see  also  Franklin  v.  Carter,  1  C.  B.  750), 
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unless  he  has  entered  into  a  contract  with  the  lessor,  whereby  he  takes  those 
pnyments  upon  himself.  A  tenant  ought  to  deduct  the  property  tax  in  his 
next  payment  of  rent,  for  if  he  omit  to  do  so,  he  cannot  afterwards  recover 
the  amount  as  money  paid  to  the  use  of  his  landlord.  Gumming  y.  Sed' 
horoughf  15  Mee.  &  W.  438. 

If  the  tenant  in  possession  be  an  underlessee,  he  may,  in  order  to  protect 
himself  from  distress  on  the  part  of  the  superior  landlord,  pay  any  arrears 
of  rent  due  from  his  own  lessor,  and  deduct  the  sum  so  paid  from  his  own 
rent  (Saprford  t.  Fletcher,  4  T.  R.  511 ;  Exall  v.  Partridge,  8  T.  R.  308 ; 
Taylor  v.  Zamira,  6  Taunt.  524 ;  Johnson  v.  Jones,  9  Ad.  &  Ell.  809 ; 
Wheeler  v.  Branscombe,  5  Q.  B.  373).  The  principle  upon  which  the  de- 
cisions proceed  is,  that  as  the  landlord,  either  expressly  or  by  implication, 
undertakes  to  protect  the  tenant  in  the  undisturbed  enjoyment  of  the  property 
demised,  he  by  implication  authorizes  him  to  apply  his  rent  due  or  accruing 
due  for  that  purpose  (Graham  v,  Allsopp,  3  Exch.  186 ;  Jones  v.  Morris, 
Tb.  742 ;  Boodle  v.  Campbell,  7  Mann.  &  Gr.  386) ;  and  the  underlessee 
may  make  the  payment,  upon  the  superior  landlord  demanding  it,  although 
he  may  not  have  threatened  to  distrain  his  goods.  See  Carter  v.  Carter, 
5  Bing.  406 ;  Valpy  v.  Manley,  1  C.  B.  594.  •  However,  a  tenant  of  a 
mortgagor  in  possession  cannot,  in  an  action  brought  against  him  by  his 
landlord  for  use  and  occupation,  plead  a  notice  from  the  mortgagee  who 
was  entitled  to  the  land  during  the  whole  period  of  occupation,  claiming  the 
mesne  profits,  although  he  might  plead  an  actual  payment  upon  a  demand 
by  the  mortgagee.     Wilton  v.  Dunn,  17  Q.  B.  294. 

4.  The  Mode  of  Payment  of  Rent. 

Like  any  other  payment  as  between  debtor  or  creditor,  rent  may  be  paid 
either  to  the  landlord  himself  or  to  any  duly  authorized  agent  ( Oicen  v. 
Barrow,  1  Bos.  &  Pul.  N.  R.  101 ;  Goodland  v.  Blewith,  1  Camp.  477 ; 
Wilkinson  v.  Candlish,  5  Exch.  91)  by  a  remittance  by  post,  if  authority 
be  given  by  the  landlord,  either  expressly  or  by  implication,  as  where  the 
tenant  has  been  accustomeil  so  to  remit  it.  Warwick  v.  Noakes,  Peake, 
98.  As  to  payment  by  giving  cheques,  see  Pearce  v.  Davis,  1  M.  & 
Rob.  365 ;  Howjh  v.  May,  4  Ad.  &  Ell.  954. 

And  although  a  security,  as  a  bond  (1  Roll.  Abr.  "  Debt,"  "  Extinguish- 
ment" (A),  pi.  2,  p.  605),  even  on  account  of  a  judgment  debt  (Baker  v. 
Walker,  14  Mees.  &  W.  465),  or  a  promissory  note  or  bill  of  exchange  pay- 
able at  a  future  day  {Davis  v.  Gyde,  2  Ad.  &  Ell.  623),  be  given  for 
payment  of  rent,  as  the  rent  ranks  as  high  as  a  specialty  debt  (Willett  v. 
Earle,  1  Vem.  490;  Gage  v.  Acton,  Carth.  511 ;  Thompson  v  Thompson, 
9  Price,  471),  it  will  not  merge  in  the  security  as  if  it  had  been  a  mere 
simple  contract  debt,  and  consequently  the  landlord's  remedy  by  distress  is 
not  suspended  by  his  having  taken  the  security.  See  1  Roll.  Abr.  "  Debt," 
"Extinguishment"  (A),  pi.  2,  p.  605;  Skerry  v.  Preston,  2  Chit.  245; 
Davis  V.  Gyde,  2  Ad  &  Ell  623;  Parrott  v.  Anderson,  7  Exch.  93. 
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5.  To  whom  Rents  are  payable,  and  herein  of  Apportionment, 

If  rent  be  reserved  generally,  without  saying  to  whom,  the  law  will  give 
it  as  incident  to  the  reversion  upon  the  lessor's  death  intestate,  if  he  be  seised 
in  fee,  to  his  heir  at  law,  and,  if  he  have  merely  a  chattel  interest,  to  his 
executor  or  administrator.  21  H.  7,  26,  pi.  2 ;  Whitlork*s  Case,  8  Co.  71 ; 
Gouldsb.  148,  pi.  68;  Sacheverel  v.  Frogate,  1  Vent.  161;  Bland  v. 
Itman,  Sir  W.  Jones,  308,  309. 

Ab  to  the  effect  of  particular  forms  of  reservations  of  rent,  see  2  Piatt, 
Leases,  88. 

At  common  lam,  as  is  laid  down  in  the  principal  case,  there  is  no  appor- 
tionment of  rent  in  respect  of  time,  rent  not  being  held  to  accrue  due  like 
interest  de  die  in  diem,  but  only  to  become  payable  in  the  event  of  the 
accomplishment  of  the  full  period  upon  the  expiration  of  which  it  is  made 
payable.     The  reason  given  for  this,  as  appears  in  the  principal  case,  is  that 
the  rents  are  payable  out  of  the  issues  and  profits  only ;  and  as  no  complete 
perception  of  the  issues  and  profits  for  any  particular  period  could  take  place 
until  its  expiration,  so  (the  contract  being  entire)  neither  could  the  rent 
payable  in  respect  of  the  issues  and  profits  become  due  before  that  time. 
Thus  if  the  lessor  seised  in  fee,  or  having  a  limited  interest  with  a  power  of 
leasing,  died  in  the  interval  between  two  days  of  payment,  his  personal  repre- 
sentatives could  not  claim  the  rent  up  to  the  time  of  his  death,  but  it  would 
go  as  incident  to  the  reversion  either  to  the  heir  at  law,  devisee  or  remainder- 
man, as  the  case  might  be.     Earl  of  Strafford  v.  Lady  Wentwortk,  Free. 
Ch  655 ;  1  P.  Wms.  180 ;  Lord  Rockingham  v.  Penrice,  1  P.  Wms.  177 ; 
Salk.  678 ;  Norris  v.  Harrison,  2  Madd.  268. 

The  inconvenience  of  this  rule  of  common  law  was  shown  most  strikingly 
in  cases  since  remedied  by  the  Apportionment  Act  (11  Geo.  2,  c.  19,  s.  16), 
where  a  person  having  a  limited  interest  in  land  as  a  tenant  for  life  without 
a  power,  granted  a  lease,  reserving  rent  payable  half-yearly,  and  died  in 
the  interval  between  the  rent  days,  the  lessee  was  only  bound  to  pay  the 
rent  up  to  the  last  rent  day,  and  was  not  bound  to  pay  any  from  that  time 
up  to  the  determination  of  the  lease  by  the  death  of  the  tenant  for  life  {Bar- 
fticke  V.  Foster,  Cro.  Jac.  227, 228 ;  Jenner  v.  Morgan,  1  P.  Wms.  392 ; 
Hay  V.  Falmer,  2  P.  Wms.  602) ;  for  the  executors  of  the  tenant  for  life 
could  not  bring  an  action  for  use  and  occupation,  nor  could  the  remainder- 
man claim  the  rent,  for  he  was  only  entitled  to  what  became  due  during 
his  time.     Amb.  App.  809,  Blunt's  £d. 

We  may  here  mention  that  previous  to  4  &  6  Will  4,  c.  22  (post,  p.  183), 
annuities  (3  Atk.  261)  and  dividends  on  monies  in  the  funds  were  not 
apportionable  {Wilson  v.  Harman,  2  Ves.  672;  Pearly  v.  Smith,  3  Atk. 
260 ;  Sherrard  v.  Sherrard,  3  Atk.  602 ;  Rashleigh  v.  Master,  3  Bro.  C. 
C.  101)  except  when  they  were  due  for  the  maintenance  of  infants  (Hay  v. 
Palmer^  2  P.  Wms.  601),  or  of  married  women  living  separate  from  their 
husbands.  Howell  v.  Hanforth,  Black.  1016 ;  2  S.  &  L.  303. 
But  as  interest  upon  money  secured  upon  a  bond  on  mortgage  becomes 
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due  de  die  in  diem^  for  the  forbearance  of  the  principal  which  the  creditor 
can  at  any  time  recall,  it  will  be  apportionable,  by  common  law,  althoi^h 
it  may  expressly  be  made  payable  half-yearly.  Banner  v.  Lowe^  13  Yes. 
136 ;  Wilson  v.  Harman,  2  Ves.  672 ;  Amb.  279;  Sherrard  v.  Sherrard^ 
3  Atk.  502;  Edwards  y.  Countess  of  Warrvick,  2  P.  Wms.  176;  1  Bro. 
P.  C.  207,  Toml.  Ed. 

To  prevent  the  injustice  occasioned  by  this  state  of  the  oommon  law  as  to 
rents,  11  Geo.  2,  c.  19,  s.  15,  was  passed,  of  which,  after  reciting  as  follows, 
'*  whereas  when  any  lessor  or  landlord  having  only  an  estate  for  life  in  the 
lands,  tenements  or  hereditaments  demised  happens  to  die  before  or  on  the  day 
on  which  any  rent  is  reserved  or  made  payable,  such  rent  or  any  part  thereof 
is  not  by  law  recoverable  by  the  executors  or  administrat<N?  of  such  lessor 
or  landlord,  nor  is  the  person  in  reversion  entitled  thereto,  any  other  than  for 
the  use  and  occupation  of  such  lands,  tenements  or  hereditaments,  from  the 
death  of  the  tenant  for  life,  of  which  advantage  hath  been  oflen  taken  by  the 
undertenants,  who  thereby  avoid  paying  anything  for  the  same,"  &c.  &c.,  it  is 
enacted,  that  ''  where  any  tenant  for  life  shall  happen  to  die  before  or  on 
the  day  on  which  any  rent  was  reserved  or  made  payable  upon  any  demise 
or  lease  of  any  lands,  tenements  or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  life,  the  executors  or  administrators  of  such  tenant 
for  life  shall  and  may,  in  an  action  on  the  case,  recover  of  and  from  such 
undertenant  or  undertenants  of  such  lands,  tenements  or  hereditaments,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same  was  made  payable, 
the  whole,  or  if  before  such  day,  then  a  proportion  of  such  rent,  according 
to  the  time  such  tenant  for  life  lived  of  the  last  year  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due  as  aforesaid,  making  all 
just  allowances,  or  a  proportionable  part  thereof,  respectively." 

Although  the  statute  only  enacts  that  the  rent  shall  be  apportionable  on 
the  death  of  a  tenant  for  life,  it  has  been  held,  that  it  extends  to  the  case  of 
a  lease  made  by  a  tenant  in  tail  not  binding  upon  the  remainderman,  and 
that  consequently  the  personal  representatives  of  the  tenant  in  taU  could 
recover  the  rent  due  up  to  the  time  of  his  death.  Whitfield  v.  Pindar^ 
cited  2  Bro.  C.  C.  662;  8  Ves.  311.  Whether  the  Judges  in  coming  to 
such  a  decision  did  not  assume  a  legislative  power  may  be  well  doubted. 

There  is,  however,  another  class  of  cases  where  money  having  been  paid  by 
the  tenant  to  the  remainderman  for  a  whole  half-year's  rent,  or  part  thereof, 
being  on  account  of  an  interval  during  the  life  of  a  tenant  in  tail,  who  had 
made  a  lease  not  binding  on  the  remainderman,  where  it  has  been  decided 
that  the  repre^ntatives  of  the  tenant  in  tail  were  entitled  to  an  apportion- 
ment, not  so  much  as  coming  within  the  words  of  the  act,  but  upon  the 
principle  that  a  person  who,  being  under  no  obligation,  makes  from  con- 
scientious motives  a  payment  to  another,  such  payment  must  be  taken  to  be 
for  the  use  oi  the  person  under  whom  the  enjoyment  of  the  lease  was  had. 
See  Paget  v.  Gee,  Amb.  198,  807,  Blunt's  Ed. ;  Vermm  v.  Vm-non,  2 
Bro.  C.  C.  659;  Hawkins  v.  Kelly ^  8  Ves.  311 ;  Aynsley  v.  Wordsnartk^ 
2  V.  &  B.  331 ;  Oldham  v.  Hubbard,  2  Y.  &  C.  C.  C.  209. 
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Where  the  tenancy  was  created  by  a  prior  owner,  althou^  it  determined 
bj  the  death  of  a  tenant  for  life,  there  was  no  apportionment.  Thus  where 
A.  being  tenant  in  fee  died  in  January,  1833,  during  the  currency  of  several 
Lady-day  and  May*day  tenancies  from  year  to  year,  without  having  given 
notices  to  quit  in  due  time,  and  devised  to  B.  for  life,  who  died  in  August, 
1833,  after  the  expiration  of  those  years  of  the  tenancies,  which  were  current 
at  the  death  of  the  testator,  and  within  the  finst  half-year  of  the  fresh  tenan- 
defl,  it  was  held  by  the  Court  of  Exchequer,  that  the  administrator  of  B.,  the 
devifiee  for  life,  could  not  recover  that  portion  of  the  rent  which  became  due 
between  January,  1833,  and  August,  1833,  under  11  Geo.  2,  c.  19,  s.  15, 
for  both  the  tenancies  running  during  that  time  were  created  not  by  her 
bat  by  the  tenant  in  fee,  and  did  not  therefore  determine  with  her  life. 
Botheroyd  v.  Woaleyy  5  Tyrw.  622. 

Where  a  tenant  for  life  with  power  of  leasing  granted  leases,  some  in 
writing,  and  'some  by  parol  not  in  conformity  witiithe  power,  it  was  held, 
that  as  the  interest  of  the  lessee  determined  with  the  life  of  the  lessor  the 
rent  was  apportionable  (Ex  parte  Smyth^  1  Swanst.  337;  Clarkson  v. 
Scarborough^  1  Swanst.  354;  Symon*  v.  Symonn,  6  Madd.  207) ;  as  it  was 
also  on  the  death  of  a  tenant  for  a  term  of  years  determinable  on  lives. 
Paget  v.  Oee^  Amb.  810.  It  was  however  doubtful  whether  a  tenant 
pur  autre  vie  or  his  executors,  were  within  the  statute.  Wykham  v.  Wykhanif 
3  Taunt.  331. 

In  this  state  of  the  law  4  &;  5  Will.  4,  c.  22,  was  passed,  which  after  reciting 

the  15th  section  (^11  Geo.  2,  c.  19,  and  that  doubts  had  been  entertained 

whether  the  provisions  of  the  said  act  applied  to  every  case  in  which  the 

interests  of  tenants  determine  on  the  death  of  the  person  by  whom  such 

interests  had  been  ereatedy  and  on  the  death  of  any  life  or  lives  for  which 

BQch  person  was  entitled  to  the  lands  demised,  although  every  such  case  was 

within  the  mischief  intended  to  have  been  remedied  and  prevented  by  the 

§aid  act,  and  it  was  therefore  desirable  that  such  doubts  should  be  removed 

by  a  declaratory  law,  and  afler  reciting  that  by  law  rents,  annuities  and 

other  payments  due  at  fixed  or  stated  periods  were  not  apportionable  (unless 

express  provision  be  made  for  the  purpose),  from  which  it  often  happened 

that  persons   (and  their  representatives)  whose  income  was  wholly  or 

principally  derived  from  these  sources  were  deprived  of  means  to  satisfy 

just  demands,  and  other  evils  arose  from  such  rents,  annuities  and  other 

payments  not  being  apportionable,  it  was  therefore  enacted,  that  rents 

reserved  and  made  payable  on  any  demise  or  lease  of  lands,  tenements  or 

hereditaments,  which  have  been  and  shall  be  madey  and  which  leases  or 

demises  determined  or  shall  determine  on  the  death  of  the  person  making  the 

same  (although  such  person  was  not  strictly  tenant  for  life  thereof),  or  on  the 

death  of  the  life  or  lives  for  which  such  person  was  entitled  to  such  heredita- 

mentSy  shall,  so  far  as  respects  the  rents  reserved  by  such  leases,  and  the 

recovery  of  a  proportion  thereof  by  the  person  granting  the  same,  his  or 


184  Clun's  Case. 

her  executors  or  administrators  (as  the  case  may  be)  be  considered  as  within 
the  provisions  of  the  said  recited  act  (sect.  1). 

That  from  and  after  the  passing  of  this  act  all  rent  service  reserved  on 
any  lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by  any  lease  granted 
under  any  power,  (and  which  leases  shall  have  been  granted  after  the 
passing  of  this  act,)  and  all  rentcharge  and  other  rents,  annuities,  pensions, 
dividends,  moduses,  compositions  and  all  other  payments  of  every  descri))- 
tion  in  the  united  kingdom  of  Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  fixed  periods  under  ani/  instrument  that  shall  be  executed 
(tfter  the  passing  of  thi^  act,  or  (being  a  will  or  testamentary  instrument) 
that  shall  come  into  operation  after  the  passing  of  this  act,  shall  be  appor^ 
tioned  so  and  in  such  manner  that  on  the  death  of  any  person  interested  in 
any  such  rents,  annuities,  pensions^  dividends,  moduses,  compositions  or  other 
payments  as  aforesaid,  or  in  the  estate,  fund^  office  or  benefice,  from  or  in 
respect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the  determina^ 
tion  by  any  other  means  whatsoever  of  the  interest  of  any  such  person,  he 
or  she,  and  his  or  her  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions and  other  payments,  according  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  payment  thereof  respectively,  (as 
the  case  may  be,)  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  all  just  allowances  and  deductions  in 
respect  of  charges  on  such  rents,  annuities,  pensions,  dividends,  moduses, 
compositions  and  other  payments  being  made ;  that  every  such  person,  his 
or  her  executors,  administrators  and  assigns,  shall  have  such  and  the  same 
remedies  at  law  and  in  equity  for  recoveiing  such  apportioned  parts  of  the 
said  rents,  annuities,  pensions,  dividends,  moduses,  compositions  and  other 
payments,  when  the  entire  portion  of  which  such  apportioned  parts  shall 
form  part  shall  become  due  and  payable,  and  not  before,  as  he,  she  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,  annuities, 
pensions,  dividends,  moduses,  compositions  and  other  payments,  if  entitled 
thereto,  but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  tenements  and  hereditaments  comprised  therein,  shall 
not  be  resorted  to  for  such  apportioned  parts  specifically  as  aforesaid,  but 
the  entire  rents  of  which  such  portions  shall  form  a  part  shall  be.  received 
and  recovered  by  the  person  or  persons  who  if  this  act  had  not  passed  would 
have  been  entitled  to  such  entire  rents ;  and  such  portions  shall  be  recover- 
able from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  act  in  any  action  or  suit  at  law  or  in  equity  (sect  2). 

The  provision  herein  contained  shall  not  apply  to  any  case  in  which  it 
shall  be  expressly  stipulated  that  no  apportionment  shall  take  place,  or  to 
annual  sums  made  payable  on  policies  of  assurance  of  any  description 
(sect.  3). 

The  object  of  this  act,  it  will  be  observed,  is  twofold ;  first ^  to  extend  the 
remedies  of  11  Geo.  2,  c.  19,  to  the  representatives  of  lessors  not  strictly 
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tenants  for  life,  and  to  lessors  whose  interests  determined  by  the  death  of  the 
cestui  que  Ties,  Secondly ^  to  apportion  "  rents,  annuities  and  other  pay- 
ments not  apportionable,  unless  express  provision  be  made  for  the  purpose." 
Hayes's  Introd.  291.  The  act,  it  will  be  observed,  extends  to  Scotland. 
Fordyce  v.  Bridges,  1  H.  L.  Cas.  1. 

The  "  instrument"  referred  to  in  the  statute,  is  not  the  instrument  creating 
the  periodica]  payments,  but  that  creating  a  life  interest  therein.  See  Knight 
V.  Boughtorif  12  Beav.  312,  in  which  case  a  testator  having  granted  leases  of 
his  property  before  the  statute  came  into  operation,  afterwards  by  his  will, 
dated  in  1836  (subsequent  to  the  statute  coming  into  force},  gave  his  real 
estates  to  trustees  in  trust,  afler  keeping  up  his  mansion,  and  making  certain 
other  payments,  to  pay  five-eighths  of  the  net  rents  to  his  widow  for  life. 
The  widow  died  in  1847,  in  the  interval  between  two  rent  days*  It  was  held 
bv  Lord  Langdale,  M.  R.,  that  the  representatives  of  the  widow  were  en- 
titled to  have  the  rents  apportioned. 

Upon  the  same  principle,  where  a  life  interest  in  realty  was  created 
before  the  passing  of  the  statute  in  1787,  and  the  proceeds  arising  from  a 
sale  thereof  was,  in  1821,  invested  in  consols,  it  was  held  by  Lord  Langdale, 
M.  R.,  that  upon  the  death  of  the  tenant  for  life,  on  the  9th  December, 
1841,  her  executors  were  not  entitled  to  an  apportionment  of  the  dividends 
under  4  &  5  Will.  4,  c.  22.     Michell  v.  Micheli,  4  Beav.  549. 

Where  leases  were  granted  after  the  4  &  5  Will.  4,  c.  22,  came  into  opera- 
tion, under  a  power  contained  in  a  settlement,  made  before  the  passing  of  .that 
act,  it  was  held,  that  the  rents  were  apportionable.  Lock  v.  De  Burghy  4 
De  G.  &  Sm.  470. 

The  statute  4  &  5  Will.  4,  c.  22,  for  the  apportionment  of  rents  and  other 
periodical  payments,  applies  only  to  cases  in  which  the  interest  of  the  person 
interested  in  such  rents  and  payments  w  terminated  by  his  death,  or  by  the 
death  of  another  person  ;  but  does  not  apply  between  the  real  and  personal 
representatives  of  a  person,  whose  interest  is  not  terminated  at  his  death  ^ 
there  b  no  apportionment,  therefore,  where  a  person  dies  seised  in  fee,  as  his 
heir  at  law  will  take  the  whole  of  the  rent.  Browne  v.  Amyot,  3  Hare, 
173 ;  see  also  Beer  v.  Beer,  12  C.  B.  Rep.  60. 

The  Apportionment  Act,  4  &  5  Will.  4,  c.  22,  does  not  apply  to  rents 
payable  by  tenants  from  year  to  year,  which  have  not  been  reserved  by  an 
instrumeilt  in  writing.     In  re  Markby,  4  My.  &  Cr.  484. 

The  case,  however,  of  Kevill  v.  Davies,  15  Sim.  466,  at  first  sight  seems 
to  be  at  variance  with  the  last  decision.  There  A.  on  his  father's  death 
became  tenant  in  tail  in  possession  of  estates,  with  remainder  to  his  younger 
brother  in  tail.  Afler  the  father's  death,  a  suit  was  instituted  on  behalf  of 
A.  and  his  younger  brother  (both  of  whom  were  infants),  and  a  receiver 
of  the  rents  of  the  estates  was  appointed.  The  younger  brother  was  made  a 
party  to  that  suit,  as  being  entitled  to  a  portion  of  the  estates.  A.  died  under 
twenty-one  and  without  issue.  At  his  death,  the  estates  were  held,  as  they 
had  ever  been  since  his  father's  death,  by  yearly  tenants  under  parol  demises. 
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It  was  held  by  Sir  L.  Shad  well,  V.  C,  that  A.'s  administratrix  was  entitled 
to  a  proportionate  part  of  the  rents  which  were  accruing  due  at  his  death. 

It  seems  that  the  statute  does  not  apply,  and  that  consequently  there  will 
be  no  apportionment  when  a  landlord  determines  the  relation  of  landlord 
and  tenant  by  his  own  act  as  by  a  re-entry  ( Oldersham  v.  IToltf  12  Ad. 
&  £11. 590) ;  but  semble,  that  it  does,  to  a  composition  for  tithes.  Oldham 
V.  Hubbard,  2  Y.  &  C.  C.  C.  209. 

It  must  be  remembered  that  now,  by  14  &  15  Vict.  c.  25,  s.  1,  it  is  Enacted, 
'^  that,  where  the  lease  or  tenancy  of  any  farm  or  lands,  held  by  a  tenant  at 
rack  rent,  shall  determine  by  the  death  or  cesser  of  the  estate  of  any  landlord 
entitled  for  his  life,  or  for  any  other  uncertain  interest,  instead  of  claims  to 
emblements,  the  tenant  shall  continue  to  hold  and  oex^upy  such  ferm  or 
lands  until  the  expiration  of  the  then  current  year  of  his  tenancy,  and  shall 
then  quit  upon  the  terms  of  his  lease  or  holding,  in  the  same  manner  as  if 
such  lease  or  tenancy  were  then  determined  by  effluxion  of  time  or  other 
lawful  means  during  the  continuance  of  his  landlord's  estate,  and  the  suc- 
ceeding landlord  or  owner  shall  be  entitled  to  recover  aiid  receive  of  the 
tenant,  in  the  same  manner  as  his  predecessor  or  such  tenant's  lessor  could 
have  done,  if  he  had  been  living,  or  had  continued  the  landlord  or  lessor. 
A  fair  proportion  of  the  rent  for  the  period  which  may  have  elapsed  from 
the  day  of  the  death  or  cesser  of  the  estate  of  such  predecessor  or  lessor,  to 
the  time  of  the  tenant  so  quitting,  and  the  succeeding  landlord  or  owner 
and  the  tenant  respectively  shall,  as  between  themselves  and  as  against  each 
other,  be  entitled  to  all  the  benefits  and  advantages,  and  be  subject  to  the 
terms,  conditions  and  restrictions,  to  which  the  preceding  landlord  or  lessor 
and  such  tenant  respectively  would  have  been  entitled  and  subject  in  case 
the  lease  or  tenancy  had  determined  in  ihanner  aforesaid,  at  the  expiration 
of  such  current  year :  Provided  always,  that  no  notice  to  quit  shall  be  ne- 
cessary, or  required  by  or  from  either  party  to  determine  any  such  holding 
and  occupation  as  aforesaid/' 

Although  we  have  seen  that  at  common  law,  as  a  general  rule,  rent  was 
never  apportioned  in  respect  of  time,  it  may  in  many  cases  be  apportioned 
upon  the  division  of  the  land  out  of  which  the  rent  issues. 

Thus  if  a  person  who  has  a  rent  service  purchase  part  of  the  land 
from  which  it  issues,  the  rent  will  be  extinguished  only  as  to  the  part 
purchased,  and  the  amount  which  will  in  future  have  to  be  paid  will  be 
apportioned  according  to  the  value  of  the  land  (Litt.  sect.  222). 

So,  likewise,  if  a  lessee  for  life  or  years  surrender  part  of  the  land  to  the 
lessor  (Co.  Litt.  148  a),  or  the  lessor  enter  upon  part  of  the  land  for  a 
forfeiture  in  part  (lb.),  the  rent  will  be  apportioned. 

6o,  likewise,  if  the  lessor  grant  or  devise  part  of  the  reversion,  the  rent 
which  is  incident  to  the  reversion  will  be  apportioned.  lb.;  Collins  v. 
Harding,  18  Co.  57  a ;  Stevenson  v.  Lambard,  2  East,  575. 

Concerning  the  apportionment  of  rents,  these  distinctions  are  laid  down 
by  Lord  -Coke  between  a  grant  and  a  reservation  of  a  rent.    That,  if  a  man 
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be  seised  of  one  acre  of  land  in  fee  Bunple,  and  of  another  in  tail,  and  by 
deed  ffrant  a  rent  out  of  both  in  fee,  in  tail,  for  life  or  for  years,  upon  his 
detth,  the  entailed  land  will  be  discharged,  but  the  land  in  fee  simple  will 
remain  charged  with  the  whole  rent;  *^  for  against  his  own  grant  he  shall 
not  take  advantage  of  the  weakness  of  his  own  estate  in  part.  But  if  he 
make  a  gift  in  tail,  a  lease  for  life  or  for  years,  of  both  acres,  reserving  a 
rent,  and  upon  his  death  the  issue  in  tail  avoid  the  gift  or  lease,  the  rent  will 
be  apportioned ;  for  seeing  the  rent  is  reserved  out  of  and  for  the  whole  land, 
it  is  but  reasonable,  when  part  is  evicted  by  an  elder  title,  that  the  donee  or 
knee  should  not  be  rateably  with  the  whole  rent,  but  that  it  should  be 
apportioned  rateably  according  to  the  value  of  the  land."    Co.  Litt.  148  b. 

If  the  grantee  of  a  renicharge  releases  part  of  his  rent  to  the  tenant  of 
the  land  (Co.  Litt.  147  b),  or  to  a  stranger,  and  the  tenant  (previous  to 
4  &  5  Anne,  c.  16)  attorned  (Co.  litt.  148  a),  the  rent  would  be  appor- 
tioned, and  since  the  last>mentioned  statute  attornment  is  unnecessary. 
If,  however,  the  owner  of  the  rentcharge  purchase  only  part  of  the  land 
itom  which  the  rentcharge  iesues,  it  will,  as  we  shall  hereafter  show  more 
fidly,  be  entirely  extinguished. 

So  a  rentcharge  may  be  apportioned  by  act  of  law,  as  when  part  of  it  is 
extended  upon  a  scire  facias  (  Wotton  v.  Shirty  Cro.  EUz.  742 ;  Gilb.  Rents, 
165),  or  a  moiety  upon  an  elegit  {CampheWs  Case,  1  Roll.  Abr.  237, 
''  Apportionment,"  4),  or  if  part  of  the  lands  subject  to  the  rentcharge 
descend  to  the  grantee.     Litt.  sect.  224 ;  Gilb.  Rents,  156. 

Where  a  lessee  is  evicted  from  part  of  the  demised  premises,  by  a  title 
paramount  to  that  of  his  landlord,  there  will  be  an  apportionment  of  the 
rent  1  RoIL  Abr.  235,  ''  Apportionment"  (B) ;  Stevenson  v.  Lambard, 
2  East,  S7o*  If,  however,  he  be  evicted  from  part  of  the  premises  by  his 
kuidlord,  a  suspension  of  the  whole  rent  during  the  contuiuanoe  of  the 
eviction  will  take  place.  Morrison  v.  Chadwick,  7  C.  B.  283 ;  Newton  v. 
MUn,  1  Q.  B.  519. 

Where  part  only  of  land  comprised  in  leases  for  terms  of  years  is  taken  for 
public  pnrpoaes  1^lder  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict  c.  18),  the  rent  will  be  apporti<Hied.  Sect.  119.  So 
where  property  included  in  a  lease  or  underlease  is  required  for  the  purposes 
of  the  Church  Building  Acts.    See  17  k  18  Vict.  c.  32. 

V.  Remedies  for  enforcing  the  Payment  of  Rent, 

The  lessor  may  bring  an  action  to  recover  the  rent  in  arrear.  Formerly 
it  was  a  matter  of  some  importance  to  determine  what  was  the  nature  of  the 
action,  whether  it  should  be  an  action  of  debt  on  simple  contract,  assumpsit 
for  the  use  and  occupation  of  the  premises,  or  covenant  This,  however,  has 
become  immaterial  since  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict  c  76),  which  renders  it  unnecessary  to  mention  in  the  writ  by  which 
an  action  for  rent  is  commenced  what  is  the  form  of  action. 

The  lessor  may  also  take  advantage  of  a  conditaon  of  re-endy,  or  for 
majuag  TiMd  the  lease^  on  nonpayment  of  the  rent    But  now  this  xeanedy 


188  Clun's  Case. 

at  law  (4  Geo.  2,  c.  28,  s.  2),  as  well  as  in  equity  (2  L.  C.  £q  788),  is  a 
mere  security  for  the  rent. 

As  to  the  remedy  of  the  landlord,  when  a  tenant  in  arrear  deserts  the 
premises  without  leaving  sufficient  goods  for  a  distress,  see  11  Geo.  2,  c.  19, 

8.16. 

The  most  summary  and  efficient  remedy  of  a  landlord  to  obtain  payment 
of  his  rent  is  that  of  dhtre$Sj  the  origin  of  which  has  been  before  mentioned. 
As  a  general  rule,  a  landlord  may  distrain  all  the  personal  chattels  found 
on  the  demised  premises.     Gilb.  Distress,  33. 

There  are,  however,  certain  chattels  which  have  the  privilege  of  not  being 
liable  to  be  taken  by  distress.  In  the  first  instance,  a  fixture  annexed  to  the 
freehold,  which  might,  it  seems,  be  removed  as  f^inst  the  landlord,  or 
taken  under  an  execution  by  fieri  facias  (Poole's  Case^  1  Salk.  363',  cannot 
be  taken  by  distress,  unless  it  can  be  removed  without  injury  to  itself  or 
the  fiieehold,  and  the  annexation  has  taken  place  merely  for  temporary 
purposes,  and  for  tlie  more  complete  enjoyment  and  use  of  the  fixture  as  a 
chattel.  See  Co.  Litt  47  b ;  Niblet  V.  Smith,  4  T.  R.  504 ;  Gorton  v. 
Falkner,  4  T.  R.  667 ;  Buck  v.  Braddyl,  M^CL  217 ;  Trappes  v.  Barter, 
2  Crl  &  M.  177 ;  Barby  v.  Harris,  1  Q.  B.  895 ;  Hellawell  v.  Eastwood, 
6  £xch.  295 ;  Lane  v.  BixoUj  3  C.  B.  776.  The  principle  upon  which  the 
cases  turn  is,  that  as  a  distress  merely  provides  a  pledge  for  payment  of  t]ie 
rent,  nothing  ought  to  be  so  taken,  unless  it  can  be  returned  in  the  same 
condition  as  it  was  found  (Termes  de  la  Ley,  *^  Distress,"  269 ;  Co.  litt 
47  a) ;  and  if  fixtures  be  improperly  taken  by  distress,  the  tenant  can  bring 
trover  for  them  as  goods  and  chattels.  Balton  v.  Whittem,  3  Q.  B.  961  \ 
Boffey  V.  Henderson,  17  Q.  B.  574. 

Upon  this  principle,  sheaves  or  shocks  of  com  could  not  at  common  law 
be  taken  in  distress  for  rent  (Co.  Litt.  47  a) ;  but  now,  by  2  Will.  &  Mary, 
c.  5,  sheaves  or  cocks  of  com,  or  corn  loose  or  in  the  straw,  or  hay  in  any 
hovel,  stack  or  rick,  or  otherwise  on  the  land,  may  be  distrained  for  rent  on 
demise,  lease  or  contract. 

At  common  law  growing  com  could  not  be  distrained,  because  it  adheres 
to  the  freehold.  1  Roll.  Abr.  666,  H,  pi.  4.  But  now  by  11  (Jeo.  2,  c.  19, 
lessors  or  landlords  can  distrain  all  sorts  of  com,  grass,  or  other  product 
growing  on  the  estate  demised,  and  cut  and  gather  them  when  ripe  (s.  8). 
This  statute  is  not  applicable  to  young  trees  growing  in  a  nursery  ground, 
the  word  ''  product"  being  confined  to  things  of  the  same  nature,  as  corn 
and  grass  (Clark  v.  Qasharth,  8  Taunt.  431^.  Nor  can  a  grantee  of  an 
annuity  with  a  power  of  distress  distrain  growing  crops  under  it,  inasmuch 
as  that  privilege  is  only  conferred  upon  lessors  and  landlords.  Miller  v. 
Oreen,  8  Bing.  92. 

Chattels  also  are  privileged  from  distress  which  have  been  intrusted  to  a 
person  to  bestow  labour  upon  them  in  the  course  of  his  trade  or  occupation. 
Thus  if  a  horse  be  sent  to  a  smith's  shop  to  be  shod,  materials  to  a  weaver's 
shop  to  be  made  into  cloth,  cloth  to  a  tailor's  to  be  made  into  a  garment, 
sacks  of  com  or  meal  to  a  miller  to  be  ground  (Co.  Litt  47  a),  goods  to  an 
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auctioneer  or  commission  agent  to  be  sold  (Adams  v.  Orane,  1  Cr.  &  M. 
380;  3  Tyrw.  926;  Findon  v.  McLaren,  6  Q.  B.  891 ;  Williams  v. 
Holmes,  8  Exch.  8f>l ;  Brown  v.  Arundell,  10  C.  B.  54),  or  a  beast  to  a 
batcher  to  be  slaughtered  (Brown  v.  Shevill,  2  Ad.  k  £11.  138),  such 
chattels  cannot  be  taken  by  a  distress  for  the  rent  due  from  the  pei'sons  to 
whose  charge  they  were  severally  committed.  See  ako  Qishoum  y.  Hurst, 
1  Salk.  249 ;  Oihnan  v.  Elton,  3  Brod.  &  B.  75 ;  Thompson  v.  Mashiter, 
1  BiDg.  283 ;  Mathias  t.  Mesnard,  2  C.  &  P.  353 ;  Oibson  y.  Ireson,  3 
Q.  B.  39. 

The  reason  of  this  exemption  is  for  the  benefit  of  trade,  which  might  be 
injured  if  persons  were  afraid  to  intrust  their  goods  to  poor  tradesmen.  Co. 
Litt.  47  a.  The  Courts,  however,  do  not  seem  inclined  to  carry  the  exception 
to  cases  which  do  fall  within  the  reason  by  which  it  was  established.  See 
Mwpraft  V.  Gregory,  1  M.  &  W.  633 ;  3  M.  &.  W.  677 ;  Joule  v.  Jack- 
son, 7  M.  &  W.  450;  Parsons  v.  Oingell,  4  C.  B.  546. 

Upon  the  same  principle,  the  property  of  persons  at  an  inn  is  not  liable 
to  distress.  Crosier  v.  Tomkinson,  2  lid.  Ken.  439;  Bac.  Abr.  ''  Inns  and 
Innkeepers"  (B). 

Things  also  which  are  in  actual  use,  as  a  horse  on  which  a  person  is 
riding,  an  axe  with  which  a  person  is  cutting  wood,  and  the  like,  are  privi- 
leged from  distress  for  rent.  Co.  Litt.  47  a ;  and  see  Simpson  v.  Hartopp, 
Willes,  512  ;  1  Smith's  L.  C.  187,  and  note.  The  reason  for  this  exemption 
is,  that  if  persons  were  deprived  of  things  which  they  are  actually  using,  it 
would  probably  excite  them  to  commit  a  breach  of  the  peace,  which  it  is 
good  public  policy  to  avoid. 

Things  in  the  custody  of  the  law,  as,  for  instance,  if  they  have  been 
distrafned  damage  feasant  (Co.  Litt.  47  a),  or  taken  in  execution  Peacock  v. 
Purvis,  2  Brod.  &  B.  362),  are  not  liable  to  distress.  But  goods  in  the 
custody  of  a  met^senger  under  a  fiat  in  bankruptcy  are  not  privileged  {Briggs 
V.  Sowry,  8  M.  &  W.  729) ;  nor  are  growing  crops  seized  and  sold  by  the 
sherifi*,  and  left  on  the  premises,  provided  there  is  no  other  sufficient 
distress.     14  &  15  Vict.  c.  25,  s.  2. 

It  has  been  laid  down  by  Lord  Coke  that  a  distress  can  only  be  had  of  a 
thing  "  whereof  a  valuable  property  is  in  somebody."  And  that "  therefore 
dogs,  bucks,  does,  conies,  and  the  like,  that  are  ferse  naturae,  cannot  be 
distrained.''  Co.  Litt.  47  a.  But  dogs  being  now  considered  by  the  law  as 
valuable,  there  seems  to  be  no  reason  why  they  should  not  be  taken  by 
distress,  Csee  Wright  v.  Ramscott,  1  Saund.  83;  Binstead  v.  Buck,  2 
W.  Black.  1117,)  since  deer  kept  in  a  private  inclosure  can  be  distrained. 
Dames  v.  Powell,  Willes,  48. 

Some  things  are  conditionally  privileged  from  distress;  that  is  to  say, 
if  there  are  other  goods  sufficient  for  the  purpose  to  be  found  on  the 
premises.  Amongst  these  may  be  mentioned  beasts  belonging  to  the 
plough — averia  carucse  (Co.  Idtt.  47  a),  sheep  (lb.  note  17),  utensils  or 
instruments  of  a  man's  trade  or  occupation,  as  the  axe  of  a  carpenter  or  the 
books  of  a  scholar  (Co.  Litt.  47  a).    See  also  Fenton  v.  Logan,  9  Bing. 
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676 ;  Oorton  v.  Falkner,  4  T.  R.  565.  But  the  landlord  is  not  obliged  to 
distrain  grass  or  growing  corn  before  taking  things  conditionally  privil^ed, 
as  beasts  of  the  plough.  See  Piggott  y.  BirtteMf  1  M.  &  W.  451 »  where 
Parke^  B.|  observes^  **  The  landlord  has  a  right  to  resort  to  the  subjects  of 
distress  which  are  immediately  available  to  raise  the  arrears  of  rent  by  sale, 
and  is  not  bound  to  take  those  which  cannot  be  productire  tiU  a  future 
period.  If  there  are  other  moreable  chattels  to  the  amount  of  the  rent  and 
expenses,  besides  averia  carucae,  he  would  not  be  justifiable  in  taking  the 
latter ;  but  if  there  are  not,  he  has  a  right  to  take  and  sell  all  or  so  many  of 
the  beasts  of  the  plough  as  may  be  necessary,  with  the  other  moveable  and 
saleable  chattels,  to  satisfy  the  arrears  and  charges." 

Except  in  the  case  of  the  Queen,  who  may  distrain  on  all  the  lands  in  the 
occupation  of  a  tenant,  of  whomsoever  they  may  be  held  (Com.  Dig. 
Distress  (A),  3),  a  lessor,  as  a  general  rule,  can  only  distrain  goods  on 
the  demised  premises  (lb.  (B),  1 ;  Co.  Litt.  161  a }  Capel  v.  Buzzard,  6 
Bing.  150',  and  cattle  and  stock  may  be  distrained  upon  any  common 
appendant  or  appurtenant,  or  any  ways  belonging  to  all  or  any  part  of  the 
premises  demised  or  holden.     (11  Geo.  2,  c.  19,  s.  8.) 

And  the  Statute  of  Marlebridge,  c.  15  (52  Hen.  3),  which  was  in  affirm- 
ance of  the  common  law,  enacted  that  with  the  exception  of  the  king,  no  one 
should  distrain  '^  out  of  his  fee,  nor  in  the  king's  highway,  nor  in  the 
common  street."    See  2  Inst.  131. 

There  are,  however,  exceptions  to  the  rule.  Thus,  if  the  landlord  came  to 
distrain  cattle  which  he  sees  then  within  his  fee,  and  the  tenant  or  some 
otlier  person,  to  prevent  the  distress,  drive  them  out  of  the  fee,  yet  the 
landlord  may  freshly  follow,  and  distrain  them  out  of  his  fee,  for,  in  the 
judgment  of  law,  the  distress  is  taken  within  his  fee.  Co.  Litt.  161  a. 
But  it  seems  that  if  the  lord  had  no  view  of  the  cattle  within  his  fee,  though 
the  tenant  drive  them  off  purposely,  or  if  the  cattle,. of  themselves,  afier  the 
view,  go  out  of  the  fee,  or  if  the  tenant,  after  the  view,  remove  them  for  any 
other  cause  than  to  prevent  the  distress,  then  the  landlord  cannot  distrain 
out  of  his  fee.     lb. 

Where,  however,  the  tenant  fraudulently  or  clandestinely  removes  his 
goods  in  order  to  prevent  their  being  distrained,  the  landlord  may  within 
thirty  days  follow  and  distrain  them  wherever  they  may  be  found,  except 
in  the  hands  of  a  purchaser  for  valuable  consideration,  without  notice. 
8  Anne,  c.  14,  s.  2 ;  11  Greo.  2,  c.  19.  It  will  be  observed  that  the  landlord 
may  follow  the  goods,  if  the  removal  be  fraudulent,  although  not  clandestine 
{Opperman  v.  Smith,  4  D.  &  R.  33),  and  it  is  immaterial  whether  the 
person  on  whose  premises  the  goods  are  found  is  privy  to  the  fiwid. 
Williams  v.  Roberts,  7  Exch.  618. 

These  statutes,  however,  do  not  enable  the  landlord  to  follow  and  distrain 
the  goods  of  a  third  party,  which  have  been  removed  from  the  demised  pre> 
mises.  Thornton  v.  Adams,  5  M.  &  S.  38 ;  Postman  v.  Harrell,  6  C.  &  P. 
225. 

A  landlord  can  only  make  a  distress  in  the  daytime^  that  is  to  say, 
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between  sunrise  and  sunset,  the  reason  being  that  the  tenant  migh^be  able 
to  see  the  landlord  or  his  bailiff  coming,  and  avoid  the  distress  by  making 
a  tender.  (Co.  Litt.  142;  Gilb.  on  Distress,  50;  Aldenhurgh  v.  Peaple, 
6  C.  &  P.  212.)  Hence  as  the  rent  does  not  become  due  till  the  last 
minute  of  the  day  on  which  it  is  payable,  the  landlord  cannot,  in  the  absence 
of  any  contract  or  custom  by  which  the  rent  is  payable  earlier  {Lee  y. 
Smith,  9  Exch.  662 ;  Buckley  v.  Taylor,  2  T.  R.  600),  distrain  before 
sunrise  of  the  next  day.  Co.  litt.  47  b,  note  6 ;  Duppa  v.  Mayo,  1  Wms. 
Saund.  282. 

At  common  law  a  landlord  could  not  distrain  for  rent  after  the  term  was 
ended.    The  consequence  was,  that  as  a  landlord  could  not  distrain  for  rent 
the  day  it  was  due  but  the  day  after,  when  the  term  was  ended,  he  could  not, 
unless  he  by  contract  made  the  rent  payable  before  the  expiration  of  the  term, 
have  any  remedy  by  distress  for  his  last  half-year's  rent.   Co.  Litt.  47  b.     The 
legislature,  however,  has  interposed  to  prevent  the  inconveniences  arising 
from  such  a  0tate  of  the  law,  and  by  8  Anne,  c.  14,  rent  may  be  distrained 
for  after  determination  of  the  lease  in  the  same  manner  as  before,  if  the 
the  distress  is  made  within  six  calendar  months  afterwards,  and  during  the 
continuance  of  the  landlord's  title  and  the  possession  of  the  tenant  from 
whom  the  arrears  are  due.     It  has  been  held,  that  the  landlord  may  distrain 
part  of  the  demised  premises,  if  the  tenant  is  no  longer  in  possession  of 
the  whole  {Nuttall  v.  Staunton,  4  B.  &  C.  51),  or  upon  the  representatives 
of  a  tenant  who  had  entered  (Braitkwaite  v.  Cooksey,  1  H.  Black.  465). 
And  where  there  is  a  custom  of  the  country  for  the  tenant  to  leave  his  away- 
going  crop  in  the  bams  for  a  certain  period  after  the  termination  of  the 
tenancy,  the  landlord  may  distrain,  though  six  months  have  elapsed  since 
that  time.    {Beavan  v.  Delahay,  1  H.  Black.  5 ;  Griffiths  v.  Puleston,  13 
Mees.  &  W.  358.)    But  where  the  tenant  has  himself  left  after  the  expiration 
of  the  term,  leaving  some  cattle  on  the  premises  and  a  new  tenant  has  en- 
tered, the  landlord  cannot  put  in  a  distress,  as  there  is  no  continuance  of  the 
tenant  in  possession  within  the  meaning  of  the  act.    (Taylerson  v.  Peters,  7 
Ad.  &  £11.  110.)    Nor  is  the  statute  applicable  where  the  tenancy  is  deter- 
mined by  the  wrongftil  disclaimer  of  the  tenant.    Doe  d.  David  v.  Williams, 
7  C.  fc  P.  322. 

Where  proceedings  are  taken  upon  an  avowry  at  common  law  for  rent  in 
arrear  and  not  under  the  statute,  it  must  be  alleged  that  at  the  time  when 
the  distresB  was  made  it  was  during  the  continuance  of  the  landlord's  title 
or  interest.     Williams  v.  Stiven,  9  Q.  B.  14. 

The  distress  may  be  made  either  by  the  landlord  himself  personally,  or 
by  his  agent  or  bailiff  acting  under  a  warrant  of  distress,  which  must  be 
signed  by  the  landlord,  but  does  not  require  a  stamp,  and  if  there  are 
several  landlords,  as  in  the  case  of  joint  tenants,  the  signature  of  one  of  them 
will  be  sufficient  should  the  others  not  dissent,  Robinson  v.  Hofinan,  4 
Bing.  562 ;  and  although  the  bailiff  distrain  for  rent  due  to  himself,  he 
may  justify  as  bailiff  of  the  person  who  gave  him  authority  to  distrain. 
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Trent  v^jETunf,  9  £xcb.  14.  A  ratification  by  the  landlord  of  a  distress 
made  by  a  person  acting  as  bb  bailiff  will  be  sufficient.  Bro.  Abr. 
"  Traverse  per  sans  ceo,"  pi.  3. 

A  person  is  not  obliged  to  justify  a  distress  for  tbe  cause  which  he  hap- 
pened to  assign  at  the  time  it  was  made.  If  he  can  show  that  he  had  a 
legaj  justification  for  what  he  did  it  b  sufficient.  Thus  a  man  may  distrain 
for  rent  and  avow  for  heriot  service.  Fitzherb.  Avowry,  232 ;  3  Co.  26 ; 
7  T.  R.  657 ;  Lucas  y.  Nockells,  10  Bing.  172. 

As  the  tenant  may  prevent  the  distress  by  tendering  a  sufficient  sum  to 
his  landlord,  so  he  may  do  so  in  the  case  of  his  bailiff  And  the  landlord, 
when  he  gives  a  warrant  to  his  bailiff  to  distrain,  is  at  law  considered  by 
implication  to  authorize  him  to  receive  the  rent,  if  a  tender  thereof  be  made 
by  the  tenant.    Hatch  v.  Hale,  15  Q.  B.  10. 

With  the  exceptions  hereinafter  mentioned,  the  outer  door  of  a  house 
(Browning  v.  Dann,  Bull,  N.  P.  81),  or  of  a  stable  (Bronm  v.  Glenn,  16 
Q.  B.  254)  must  not  be  broken  open  for  the  purpose  of  making  a  distress, 
otherwise  an  action  of  trespass  will  lie  against  the  person  making  the  dis- 
tress. But  the  outer  door  may  be  opened  in  the  usual  mode,  as  by  turning 
a  key,  lifting  a  latch  or  drawing  back  the  bolt  (Ryan  v.  Shilcock,  7  Exch. 
72),  and  when  once  the  outer  door  is  properly  opened,  the  person  making 
the  distress  will  be  justified  in  breaking  open  any  inner  doors.  See  JBrown' 
ing  V.  Dunn,  Bull.  N.  P.  81. 

In  Qould  V.  Bradstockj  4  Taunt.  562,  it  was  held  by  the  Court  of  Com- 
mon Pleas,  that  trespass  would  not  lie  against  a  landlord  who  occupied 
an  apartment  over  a  mill  demised  to  his  tenant,  from  which  it  was  divided 
only  by  a  boarded  floor  without  any  ceiling,  for  taking  up  the  floor  of  his 
own  apartment,  and  entering  through  the  aperture  to  distrain  for  rent.  ^'  The 
defendant,"  said  Mansfield,  C.  J.  ^'  removes  the  floor  of  his  room,  which 
floor  was  his ;  it  is  said,  |hat  it  served  as  a  ceiling  to  the  tenant  below,  but 
that  at  most  could  only  make  him  tenant  in  common  ;  and  one  tenant  in 
common  although  he  probably  might  have  some  remedy  or  other  for  beinn- 
disturbed  in  the  use  of  his  ceiling,  cannot  bring  trespass  against  his  com- 
panion. Afler  the  defendant  has  moved  the  boards,  he  can  get  into  the 
house,  and  that  without  a  trespass ;  and  when  he  can  get  into  the  house 
without  trespass,  he  may  lawfully  distrain." 

Having  obtained  an  entrance  on  the  premises,  a  ^zure  must  be  made 
of  the  goods  to  be  taken  in  distress,  to  effect  which  slight  acts  will  be  held 
sufficient;  and  although  they  are  allowed  to  be  taken  away  for  a  tem- 
porary purpose,  upon  their  return  it  will  not  be  considered  that  the  distress 
was  abandoned.  Swann  v.  Ea7'l  of  Falmouthy  8  B.  &  C.  466 ;  Hutchin* 
V.  Scotty  2  Mees.  &  W.  809 ;  Wood  v.  Nunny  6  Bing.  10 ;  Kirby  v. 
Harding y  6  Exch.  234;  Hartley  v.  Moxham,  3  Q.  B.  701. 

The  next  thing  to  be  done  b  to  take  an  inventory  of  the  things  seized, 
and  to  leave  it  with  notice,  in  writing  {Wilson  v.  Nightingale,  8  Q.  B. 
1034),  of  the  distress  at  the  chief  mansion-house,  or  other  most  notorious 
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place  OD  the  premues,  charged  with  the  rent  distrained  for  (2  W.  &  M.  sees. 
1)  c.  5,  B.  2).  The  want  of  notice  does  not  render  the  distress  invalid  {Trent 
T.  Hunt  J  9  Exch.  14),  and  an  inaccuracy  in  stating  the  amount  for  which 
a  distress  has  been  made,  as,  for  instance,  where  the  landlord  has  distrained 
for  a  larger  amount  than  was  due,  will  not  be  actionable.  See  Tancred 
T.  Leyland,  16  Q.  B.,  669 ;  Stevenson  v.  Newnham,  13  C.  B.  286,  over- 
roGng  Taylor  v.  Henniker,  12  Ad.  &  Ell.  488. 

Aod  under  the  7th  section  of  11  Geo.  2,  c.  19,  the  landlord  or  his 
agent,  where  goods  have  been  fraudulently  or  clandestinely  conyeyed 
away  and  detained  in  any  place,  upon  obtaining  the  aid  of  a  constable 
or  peace  officer  (Bick  v.  Wooley,  7  Bing.  651 ;  Cartrvrigkt  v.  Smith,  1 
M.  k  Rob.  284),  if  the  place  be  a  dwelling-house,  having  previously  made 
an  oath  before  a  magistrate  of  reasonable  grounds  for  suspecting  that  the 
goods  are  there,  but  without  any  previous  request  to  open  them  (  Williama 
V.  BobertSy  7  Exch.  618),  may  break  open  the  doors  and  take  the  goods  in 
distress.  See  also  Welch  v.  Myers,  4  Camp.  368;  Parry  v.  Duncan, 
7  Bing.  243;  Thornton  v.  Adams,  5  Mau.  &  Sel.  38. 

The  landlord  having  now. seized  and  got  the  goods  into  his  possession,  we 
will  next  consider  what  he  can  <k>  with  them  in  order  to  make  them 
arailable  for  the  payment  of  his  rent.    At  common  law  a  landlord  who  had 
taken  goods  in  distress,  only  held  them  as  a  pledge  until  the  rent  was  paid. 
In  the  meantime  it  was  his  duty  to  keep  them  safely.    Thus  it  is  laid 
down  by  Lord  Coke,  that  where  a  person  distrains  any  thing  that  hath 
life,  such  as  cattle,  he  must  impound  them  in  a  lawful  pound  within  three 
miles  in  the  same  county,  and  that  is  either  overt  or  open,  in' a  pinfold 
made  for  such  purposes,  or  in  his  own  close,  or  in  that  of  another  by  his 
consent,  Co.  litt.  47  b ;  and  see  1  &  2  P.  &  M.  c.  12.    And  it  is  called 
open,  because  the  owner  may  give  his  cattle  meat  and  drink  without 
trespass  to  any  other,  and  then  the  cattle  must  be  sustained  at  the  peril  of 
the  owner  (Co.  Litt  47  b ;  Bac.  Abr.  "  Distress"  (D)) ;  but  now  the  person 
who  impounds  animals  must  supply  them  with  sufficient  food  and  nourish- 
ment, and  he  has  power  to  recover  not  exceeding  double  the  value  thereof, 
5  &  6  WilL  4,  c.  59,  s.  6;  see  Mason  v.  Newland,  9  C.  &  P.  575;  and 
Lay  ton  t.  Hurry,  8  Q.  B.  811.     If,  however,  the  cattle  were  impounded 
in  a  pound,  covert  or  close,  as  in  some  part  of  the  h^use  of  the  person  who 
took  them,  then  he  was  bound  to  sustain  them  with  food  and  drink  at  his 
own  peril  without  having  any  satisfaction  therefor.     Co.  Litt.  47  b. 

Where  the  distress  consists  of  such  things  as  household  utensils,  which  are 
liable  to  take  harm  by  wet  or  weather,  or  be  stolen  if  exposed,  he  must  im- 
pound them  in  a  house  or  other  pound  covert,  within  three  miles  within  the 
same  county,  for  if  he  impound  them  in  pound  overt,  he  will  he  answerable 
for  them.     Co.  Litt.  47  b. 

It  has,  however,  been  enacted,  by  11  Geo.  2,  c.  19,  s.  10,  ''that  in  cases 
of  distress  for  rent,  the  person  distraining  may  impound,  or  otherwise  secure 
the  distress,  on  such  part  of  the  premises  as  shall  be  most  convenient." 

T.L.C.  O 
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Where  growing  crops  are  distrained,  they  mvtst  be  impoundedy  after 
having  been  harvested  by  being  kid  up  in  bams,  eft*  other  proper  places  on 
the  premises,  or  if  there  be  none  on  the  premises,  then  in  any  other  bam  or 
proper  place  as  near  as  may  be  to  the  premises.     11  Geo.  2,  c.  19,  S-  8. 

Assuming  that  the  goods  are  properly  impounded  by  th^  liindlord, 
although,  as  we  haye  seen  at  comnjon  law,  they  would  be  metely  a  pledge 
to  be  detained  until  the  rent  was  paid,  the  legislature  has  given  additional 
power  to  the  landlord  to  enable  him  to  sell  them,  and  thence  obtain  satisiao- 
tion.  The  statute  2  Will.  &  Mary,  sess.  1>  c.  5,  s.  2,  by  which  this  power 
Was  conferred  on  the  landlord,  enacts,  "  that  where  any  goods  or  chattels 
shall  be  distrained  for  rent  reserved  and  due  upon  any  demise,  lease  or 
contract  whatsoever,  and  the  tenant  or  owner  of  the  goods  so  distrained 
shall  not  within  Jive  day*  next  after  such  distress  taken,  and  notice  thereof 
(with  the  cause  of  such  taking)  left  at  the  chief  mansion-house,  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent  distrained 
for>  replevy  the  same,  with  sufficient  security  to  be  given  to  the  sheriff 
according  to  law,  that  then  in  such  case,  after  such  distress  and  notice 
as  aforesaid,  and  expimtion  of  the  said  five  days,  the  persoti  distraining 
shall  and  may,  with  the  sheriff  or  utider-sheriff  of  the  county,  or  with  the 
constable  of  the  hundred,  parish  or  plade  where  such  distress  shall  be  taken 
(who  are  hereby  required  iii  be  aiding  and  assisting  therein)^  eause  the 
goods  and  chattels  so  distrained  to  be  appraised  by  two  swom  appraisers 
(whom  such  sheriff,  under-sheriff  ot  constable  are  hereby  eiiljjowered  to 
swear)  to  appraise  the  same  truly,  according  to  the  best  of  their  Under- 
standings, and  after  such  appraisement  shall  and  may  lawftilly  sell  the 
goods  and  chattels  so  distrained  for  the  best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said  goods  and  chattels 
shall  be  distl*ained,  and  of  the  charges  of  such  distress,  appraisement  and 
salCj  leaving  the  overplus  (if  any)  in  the  hands  of  the  said  sheriff,  under- 
sheriff  or  constable,  for  the  owner's  use." 

Goods,  also,  which  having  been  fraudulently  or  clandestinely  removed, 
and  taken  in  distress  out' of  the  premises,  can  be  sold.  11  Geo.  2>  c.  19j  s.  8. 

With  regard  to  appraisement^  it  seems  that  notwithstanding  57  Geo.  3, 
c.  93j  trvo  sworn  appraisers  are  requisite,  unless  the  distress  be  under  20/., 
see  Fletcher  v.  Saunders,  1  M.  &  Rob.  375 ;  Bishop  v.  Bryant^  6  C.  &  P. 
484;  Allen  v.  Flicker ,  10  Ad.  &  Ell.  640 ;  as  to  the  swearings  see  Avenell 
V.  Crokevy  Moo.  k  Malk.  172;  Kenney  y.  May,  1  M.  &  Rob.  56.  It  is 
not  necessary  to  have  professional  jappraisers,  provided  they  be  fit  persons 
{BodeH  V.  Eyton,  6  C.  B.  427) ;  but  a  person  making  the  distress  cannot 
appraise  it.  Westroood  v.  Cowne,  1  Stark.  172;  Lyon  v.  Weldon,  3  fiing. 
336. 

The  five  days  mentioned  in  the  act  must  be  calculated  exclusively  of  the 
day  of  taking  the  distress,  and  inclusively  of  the  day  of  sale.  See  Robin- 
son V.  Waddington,  13  Q.  B.  753,  overruling  Wallace  v.  King,  1  H. 
Black.  13. 
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VI.  Remedies  against  wrorufful  Proceedings  to  obtain  Payment 

of  Rents, 

According  to  the  common  law^  although  a  landlord  had  in  Einj  particular 
case  a  right  to  distrain,  yet  if  he  abused  his  authoritj  to  distrain,  he  became 
a  trespasser  ab  initio.  Six  Carpenters^  Case,  8  Co.  146 ;  2  Smith's  L.  C.  65. 
But  hy  statute  11  Geo.  2,  c.  19,  if  rent  were  justly  due,  any  irregularity  in 
the  distress  will  not  make  the  landlord  a  trespasser  ab  initio,  though  the 
tenant  may  recover  satis&ction  in  an  action,  sect.  19 ;  unless  the  landlord 
make  tender  of  amends  before  the  action  brought,  sect.  20. 

Where  a  mere  stranger  distrains,  the  tenant  may  either  have  brought  an 
action  of  trespass  or  troyer,  by  which  he  might  hare  obtained  damages  for 
the  seizure  of  his  goods ;  and  now,  under  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  courts  of  common  law  hare  power  to  compel 
the  specific  delivery  up  of  chattels.  He  may  also  proceed  by  the  action  of 
replevin. 

The  tenant  has  the  same  remedies  against  his  landlord  in  case  of  an 
improper  distress.  If  no  rent  was  due  at  the  time  of  the  distress,  the  land- 
lord is  liable  in  an  action  on  the  case  to  pay  double  the  value  of  the  goods 
distrained.  2  Will,  k  Mary,  sess.  1,  o.  5,  s.  5 ;  Masters  v.  Farris,  1  C.  B. 
715. 

The  action  of  replevin  is  the  one  usually  adopted  by  the  tenant,  inas- 
much as  he  can  thereby  recover  the  goods  at  once  until  the  question  is 
decided  whether  the  landlord  has  the  right  to  distrain  or  not.    This  action 
formerly  commenced  by  plaint  in  the  Sheriff's  Court,  under  the  Statute  of 
Marlebridge  (52  Hen.  3,  c.  21) ;  and,  upon  the  defendant's  avowry  of  his 
right  to  seize  the  goods,  the  sheriff,  while  the  title  was  in  dispute,  replevied, 
that  is  to  say,  restored  the  goods  to  the  tenant  upon  his  giving  as  security 
(Stat.  Westminster  2 ;  13  Edw.  1,  c.  2)  his  own  bond  with  two  responsible 
sureties  in  double  the  value  of  the  goods  distrained,  to  prosecute  the  suit 
with  effect  and  without  delay  (11  Geo.  2,  c.  19,  s.  23),  and  unless  the 
sureties  are  apparently  responsible  {Hindis  v.  Blades,  5  Taunt  225),  the 
sheriff  will  be  liable  for  a  due  want  of  discretion,  if  they  are  insufficient, 
Jeffery  v.  Bastard,  4  Ad.  &  Ell.  823;  Plumer  v.  Brisco,  11  Q.  B.  46. 
Proceedings,  however,  in  replevin,  are  now  commenced  in  the  County 
Courts  (9  &  10  Vict.  c.  95,  ss.  119, 121),  removable  by  certiorari  into  the  Su- 
perior Courts,  where  the  title  is  in  question,  or  the  rent  or  damage  in  respect 
of  which  the  distress  is  taken  exceeds  20/.  (lb.  s.  121);  and  see  Mungean 
V.  Wheatley,  6  Exch  88;  and  Stansfeld  v.  Hellawsll,  7  Exch.  373,    The 
sheriff  still  takes  the  bond  {Edmonds  v.  Challis,  7  C.  B.  413),  although  it 
seems  it  will  not  be  void  though  taken  by  the  judge.     Stansfeld  v.  MeUa- 
well,  7  Exch.  873. 

If  the  tenant  be  successful  in  the  action  of  replevin  he  recovers  damages, 
if  the  landlord  be  so  he  recovers  the  arrears  and  costs.     17  Car.  2,  c^  7. 
As  to  the  action  of  replevin,  see  Bac.  Abr.  "  Replevin  and  Avowry ;" 

o^ 
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Selwyn's  N.  P.  Replevin ;  notes  to  Mounson  v.  Redshaw,  1  Wms.  Saond. 
1<J3. 

VII.  TTie  Extinguishment  and  Suspension  of  Rents, 

A  rent  may  be  extinguished  in  yarious  ways,  either  by  the  express  or 
implied  contract  of  the  parties  or  by  the  operation  of  law. 

The  tenancy  may  be  dissolved  by  mutual  consent,  as  for  instance  by  a 
surrender  of  the  lease,  in  which  case  the  rent  would  be  extinguished  from 
the  time  fixed  upon  by  the  contract.  So,  if  the  owner  of  a  rentcharge 
released  the  whole  of  the  land  from  such  rentcharge,  it  is  obvious  that  the 
rent  will  be  extinguished. 

Where  there  is  unity  of  ownership  of  the  rent  and  tlie  land  out  of  which 
it  issues,  the  rent  will  be  extinguished.  See  Bro.  Abr.  tit. ''  Extinguishment 
and  Suspension,"  pi.  18,  28.  Thus  an  absolute  purchase  of  the  tenancy  by 
the  lord  will  be  an  extinguishment  of  the  rent  (Gilbert  on  Rents,  149) ; 
but  if  the  purchase  was  upon  condition,  or  was  only  of  a  particular  estate 
of  shorter  duration  than  that  which  the  landlord  had  in  the  rent-service,  in 
these  cases,  though  there  be  an  union  of  the  tenancy  and  the  rent  in  the 
same  hand,  yet,  because  that  union  is  but  temporary,  the  rent  will  not  be 
extinguished  but  only  suspended.  lb.  150 ;  and  see  Dixon  v.  HarrisoUj 
Vaugh.  39 ;  Hodgkins  v.  Thornhoroughy  PoUexf.  142. 

It  might  be  naturally  supposed,  that  whenever  a  person  entitled  to  a  rent 
purchased  only  part  of  the  land  from  which  it  issued,  that,  in  the  case  of 
every  kind  of  rent,  an  apportionment  would  take  place.  This,  however,  is 
not  so,  inasmuch  as  there  is  a  most  important  difference  between  the  effect 
of  the  purchase  of  part  of  the  land,  in  the  case  of  a  rent-service  and  rent- 
cliarge. 

Thus,  if  a  person  has  a  rentcharge  to  him  and  his  heirs,  issuing  out  of 
certain  land,  and  he  purchase  part  of  the  land  in  fee,  the  rentcharge  wiQ 
be  extinguished  (Litt.  s.  222).  A  reason  by  no  means  satisfactory  is  given 
for  this  by  Lord  Coke ;  "  the  rent,"  he  observes,  "  is  entire,  and  against 
common  right,  and  issuing  out  of  every  part  of  the  land,  and  therefore  by 
purchase  of  part,  it  is  extinct  in  the  whole,  and  cannot  be  apportioned"  (Co. 
Litt.  147  b). 

A  renUservicet  however,  under  similar  circumstances  would  only  be 
extinguished,  as  to  the  parcel  of  the  land  purchased,  and  there  would  be 
an  apportionment  of  the  rent,  according  to  the  value  of  the  land  (Gilbert 
on  Rents,  151) ;  except  where  the  rent-service  was  not  susceptible  of  appor- 
tionment, as  if  it  were  to  render  yearly  to  the  lord  at  a  particular  time  a 
horse  or  the  like  (Litt.  s.  222).  Where,  however,  the  entire  service  is  for 
the  benefit  of  the  public,  as,  for  instance,  to  repair  a  bridge  or  way,  or  to 
keep  a  beacon,  or  if  it  be  for  the  advancement  of  justice,  or  a  work  of  piety, 
the  tenant  will  still  be  chargeable  with  the  whole  services.     Co.  Litt.  149  a. 

Where  a  part  of  the  land  out  of  which  a  rentcharge  issues  is  devised  to  the 
grantee,  the  rentcharge  will  be  extinguished,  although  the  devise  be  made 
over  and  above  the  rentcharge ;  Dennett  v.  Pass,  1  Bing.  N.  C.  388. 
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Where  part  of  the  hereditaments  charged  with  the  rentcharge  descends 
upon  the  grantee,  because  it  comes  to  him  not  bj  his  own  act,  but  by 
operation  of  law,  an  apportionment  of  the  rent  will  take  place.      Litt. 

Where  a  person  has  a  rentcharge  out  of  land,  and  releases  part  of  such 
land  from  the  rent,  the  whole  rent  will  be  extinguished,  because  it  issues 
out  of  the  whole  of  the  land ;  but  he  may  release  part  of  the  rentcharge, 
without  extinguishing  the  whole,  because  it  is  said,  "  the  grantee  deals  only 
with  that  which  is  his  own,  namely,  the  rent  and  nol  the  land."  Vin.  Abr. 
"Rent,"  604;  3  Cruise,  Dig.  301 ;  Co.  Litt.  148. 

It  has  been  observed,  that  ''  the  doctrine  as  to  the  extinguishment  of  a 
rentcharge  causes  great  difficulty  where  one  has  a  rentchai^e,  and  it  is 
wished  to  discharge  part  of  the  land  from  the  payment ;  in  order  to  enable 
a  sale  or  mortgage  of  such  parts,  one  practised  mode  of  preserving  the  rent- 
charge  in  other  parts  is,  agreeing  that  the  rentcharge  shall  not  be  prejudiced 
in  such  other  parts,  but  shall  be  wholly  payable  thereout.  But  this  seems 
to  be  rather  a  new  grant  of  the  rentcharge,  by  implication,  than  a  preser- 
vation of  the  old  rentcharge.  Another  mode  sometimes  adopted  is,  having 
a  covenant  from  the  owner  of  the  rentcharge,  not  to  claim  the  rentcharge 
out  <3^  the  land  intended  to  be  exonerated.  But,  even  this  mode  is  not  quite 
free  from  exception ;  for  according  to  some  books  it  seems,  that  such  a  cove- 
nant amounts  to  a  release."  Co.  litt.  147  b,  n. ;  see  Butler*  v.  Monnings, 
Noy,  5 ;  Deux  v.  Jefferyes,  Cro.  Eliz.  352 ;  Shep.  Touch,  by  Prest  346 ; 
Walmetiey  v.  Cooper^  11  Ad.  &  Ell.  216. 

The  interference  of  the  legislature  is  much  needed  to  put  an  end  to  such 
a  state  of  the  law,  founded  upon  artificial  reasoning,  and  attended  with 
inconvenient  results. 

As  the  landlord  in  the  absence  of  any  express  contract,  b  bound  to  main- 
tain the  tenant  in  the  enjoyment  of  land  demised,  as  against  all  persons 
claiming  under  him,  or  paramount  to  him,  it  follows  that  if  the  tenant  be 
evicted  frx>m  the  premises  by  the  landlord,  or  any  person  claiming  under  him, 
or  if  they  be  recovered  by  any  person  claiming  ^aramoun^  to  him,  the  tenant 
will  be  discharged  from  payment  of  the  rent  from  the  time  of  such  eviction 
or  recovery,  but  not  of  that  previously  due.  2  Roll.  Abr.  429 ;  Co.  Litt. 
201b,  148  b;  Gilb.  on  Rents,  146;  Boodle  v.  Cambell,  7  Mann.  &  6r. 
386;  Selby  v.  Bronme,  7  Q.  B.  620. 

A  mere  trespass,  however,  by  the  landlord,  1  Wms.  Saund.  205,  n.  (2), 
or  eviction  by  a  stranger,  will  be  no  answer  to  a  demand  of  rent  by  the 
landlord.  See  Paradine  v.  Jane^  Alleyne,  26 ;  where  the  tenant  pleaded 
that  he  had  been  evicted  by  Prince  Rupert,  who  had  invaded  the  realm 
with  a  hostile  army,  entered  upon  the  defendant's  possession  and  expelled 
him,  so  that  he  could  not  take  the  profits ;  it  was  however  held,  that  the 
plea  was  insufficient 

An  eviction  by  the  landlord  from  a  part  of  the  premises  creates  a  sus- 
pension of  the  entire  rent  during  the  continuance  of  the  eviction,  until  the 
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tenant  re-enters  and  resumes  possession.  (1  Wins.  Saund.  204,  and  authorities 
there  cited.)  The  tenancy,  howeyer,  will  not  be  thereby  put  an  end  to,  nor 
will  the  tenant  be  discharged  from  the  performance  of  his  covenants,  other 
than  the  covenant  for  payment  of  rent.  Morrison  v.  Chudwick,  7  C«  B. 
266,  283.    See  also  Newton  v.  AUin,  1  Q.  B.  518. 

If  a  person  recover  pqrt  of  the  premises  by  a  title  paramount  to  that  of 
the  landlord,  the  rent  will  be  apportioned.  1  Roll.  Abr.  *'  ApportionmenV' 
B  ;  Stevenson  v.  Lamhard^  2  East,  575. 

Where,  however,  a  lessee  has  never  been  able  to  obtain  possession  of 
part  of  the  demised  premises,  in  consequence  of  a  paramount  title  in  another 
person,  the  demise  will  be  void,  and  the  landlord  will  not  be  aUe  to  distrain 
for  any  part  of  the  rent.  Thus,  in  Neah  v.  Mackenzie,  1  Mees.  ^  W.747 ; 
S.  C.  2  Cr.  M.  &  R.  84,  a  lessee  of  one  hundred  acres  of  land  accqpted  the 
lease  and  entered  upon  the  land.  Upon  his  entry  he  found  eight  acres  in 
the  possession  of  a  person  entitled  vnder  a  prior  lease  from  the  lessor,  and 
that  person  kept  possession  of  the  eight  acres  until  half  a  year's  rent  became 
due,  and  excluded  the  lessee  from  the  enjoyment  during  that  period,  the 
lessee  continuing  in  possession  of  the  remainder.  It  appeared  from  the  dutes 
and  averments  in  the  pleadings  that  the  prior  lease  was  for  a  term  extending 
beyond  the  duration  of  the  latter  lease.  It  was  held  on  error  in  the  Ex- 
chequer of  Pleas,  reversing  the  judgment  of  the  Court  of  Exchequer, 
that  the  latter  demise  was  wholly  void  as  to  the  eight  acres,  and  that  the 
rent  was  not  apportionable,  and  the  lessor  was  not  entitled  to  distrain  for  the 
whole  or  any  part  of  the  rent.     See  also  Doe  d.  Griffiths  v.  Lloydj  3 

Esp.  78. 

It  may  be  here  mentioned  that  a  landlord  may  by  express  contract  either 

extend  {Nash  v.  Palmer,  5  Mau.  &  Sel.  374;  Fowle  v.  Welsh,  1  B.  &  C. 

29;  Lervis  v.  Smithy  9  C.  B.  610)  or  limit  {Merritt  v.  Frame,  4  Taunt. 

329 ;  Stanley  v.  Hayes,  3  Q.  B.  105)  his  liability  to  protect  his  tenant 

against  evictions. 

Although  the  l)uildings  upon  the  premises  may  have  been  burnt  down, 
and  they  may  have  been  thereby  rendered  useless  to  the  tenant,  he  will 
nevertheless  be  compelled  to  pay  the  rent.  Pindar  v.  AinsUy,  cited  I 
T.  R.  312;  Baher  v.  Holtpzaffell,  4  Taunt  45;  Leeds  v.  Cheetkam,  I 
Sim.  146;  Izon  v.  Gorton,  5  Bing.  N.  C.  501 ;  Surplice  v.  Pamsworth, 
7  Mann.  &  Gr.  576;  Packer  v.  Gibbins,  1  Q.  B.  421. 

It  has  been  before  stated  that  rent^serviee  is  incident  to  the  revension; 
where,  therefore,  the  reversion  was  destroyed,  as  by  merger  in  an  ulterior  re- 
mainder or  reversion,  the  rent  was  extinguished.  Thus  where  a  person  nmde 
a  lease  for  100  years,  and  the  lessee  made  an  underlease  for  twenty  years, 
rendering  rent  with  a  clause  of  re-entry,  and  afterwards  the  original  lessor 
granted  the  reversion  in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term,  it  was  held  that  the  grantee  should  not  have  either  the  rent  or  the 
power  of  re-entry,  for  the  reversion  of  the  term  to  which  they  were  incidtcnt 
was  extinguished  in  the  reversion  in  fee.    And  though  this  case  was  only 
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determined  at  the  assizes^  yet  it  was  afterwards  recognized  in  the  Court 
Threr  v.  Barton,  Moor,  94;  and  see  Webb  v.  Eussell,  3  T.  R.  393,  403. 
The  same  result  followed  where  lessees  of  renewable  leaseholds  surrendered 
their  leases  for  the  purpose  of  obtaining  renewals,  and  to  prevent  it  they  were 
obliged,  on  renewals,  to  obtain  surrenders  from  their  underlessees.  This, 
however,  was  rendered  unnecessary  by  4  Geo.  2,  c,  29,  s.  6 ;  and  8  &  9  Vict. 
0. 106,  8.  9,  enacts,  *'  that  when  the  reversion  expectant  on  a  lease,  made 
either  before  or  after  the  passing  of  this  act,  of  any  tenements  or  heredita- 
ments, of  any  tenure,  shall,  after  the  1st  October,  1645,  be  surrendered  or 
merge ;  the  esttite  which  shall  for  the  time  being  confer  as  against  the  tenant 
under  the  same  lease,  the  next  vested  right  to  the  same  tenements  or  here- 
ditaments, shall,  to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion  as,  but  for  the  surrender 
or  merger  thereof,  would  have  subsiated,  be  deemed  the  reversion  expectant 
on  the  same  lease." 

Upon  the  death  of  a  person  entitled  to  the  fee-simple  of  a  rentcharge  in- 
testate and  without  heirs  it  will  not  escheat  but  sink  into  the  land  from  which 
it  issues.     Bro.  Abr.  tit.  '^  Extinguishment  and  Suspension,"  pi.  2. 

Rent  payable  out  of  land  is  extinguished  by  its  nonpayment  for  twenty 
years,  and  time  runs  from  the  last  actual  receipt.  See  3  &  4  Will.  4,  c.  27, 
8.  2;  Oivm  V.  2>«  Beauvoir,  16  Mee8..&  W.  547;  D£  Bsauvoir  v.  Owen, 
5  Exch.  166;  Lord  Chichester  y.  Hall,  17  L.  T-  121,  Q.  B. 

The  limitation,  however,  prescribed  by  the  3  &  4  Will.  4,  c.  27,  does  not 
apply  to  an  action  on  a  collateral  covenant  for  payment  of  a  rent  charged 
on  land,  and  the  covenantee  may  recover  damages  for  the  breach  of  that 
covenant,  notwithstanding  his  right  to  recover  the  rentcharge  is  barred  by 
the  above  statute.    Manning  v.  Phelps,  10  Exch.  59. 
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CHUDLEIGH'S  CASE  (a). 

THE  CASE  BETWEEN  DILLON  ^  FREINE. 


HiL  Term,  31  Eliz,,  Mot.  65,  in  the  King's  Bench. 

[Reported  1  Co.  120  a.] 

Sir  R.  C.  conveyed  his  manor  of  H.  to  trustees  and  their  heirs,  to  the 
use  of  himself  and  his  heirs  on  the  body  of  M.,  the  wife  of  J.  C, 
lawfully  begotten  ;  in  default  of  such  issue,  to  the  use  of  him  and  his 
heirs  on  the  body  of  E.,  the  wife  of  R.  B.,  lawfully  begotten  ;  and 
in  default  of  such  issue,  to  the  use  and  performance  of  his  last  unll, 
for  ten  years  immediately  after  his  death,  and,  after  the  term  ended, 
to  the  use  of  the  feoffees  and  their  heirs  during  the  life  of  C,  his 
eldest  son,  remainder  to  the  use  of  the  sons  of  C.  successively  in  tail, 
remainders  over.     C.  not  having  issue,  the  feoffees  enfeoffed  him  of 
the  lands  to  the  me  of  him  and  his  heirs,  having  notice  of  the  use  ; 
and  afterwards  C.  had  issue  J,,  and  by  bargain  and  sale  conveyed 
the  manor  to  Sir  J.  C.  in  fee,  but  before  the  enrolment  enfeoffed  him 
in  fee,  with  a  general  warranty.     Sir  J.  C.  enfeoffed  P.  C.  in  fee, 
who  granted  the  locus  in  quo,  being  customary  land,  by  copy,  to  the 
defendant,  upon  whom  the  son  of  C.  entered : — Held,  that  the  de- 
struction of  the  contingent  estate  by  feoffment,  before  the  contingent 
remainder  came  in  esse,  destroyed  the  contingent  remainder ;  far 
contingent  remainders  limited  by  way  of  use,  as  well  as  in  convey- 
ances at  common  law,  must  vest  at  or  before  the  determination  of  the 
preceding  estate.    Also,  1st.  A  feoffment  by  tenant  for  life,  or  tenant 
in  tail,  to  him  in  reversion  after  a  mesne  estate  of  inheritance,  is  in 
the  one  case  a  forfeiture,  and  in  tfie  other  a  discontinuance,  divesting 
the  mesne  estate  of  inheritance;  secus  where  it  is  made  to  the  imme- 
diate remainderman  or  reversioner.  2nd.  If  a  warranty  descends  upon 

(a)  S.C.I  Poph.  70 ;  1  Anders.  309.    See  an  abstract  of  a  translation  of  Anderson's 
Report,  Sugd.  Gilb.  Uses,  Append.  No.  4. 
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the  heir^  who,  at  the  time  of  the  fall  of  the  warranty ,  is  an  infant^  and 
his  entry  is  lawful,  it  is  not  barred  by  the  warranty,  but  he  may 
afterwards  enter  and  avoid  the  estate  within  a  year  or  after  his  full 
age  ;  secus  if  he  has  only  a  right  of  action,  3rd.  Voluntary  grants 
of  copyhold  by  lords  by  defeasible  title  are  not  binding  on  the 
rightful  owners  ;  secus  as  to  admittances.  Ath.  An  estate  to  one  and 
his  heirs,  during  the  life  of  another,  is  but  an  estate  for  life  upon 
which  a  remainder  may  depend.  5th.  A  gift  to  a  man  and  his  heirs 
on  the  body  of  another  man*s  wife  is  an  estate  tail. 

Uses  in  esse  are  executed  immediately  by  the  statute. 

Contingent  uses  are  not  executed  till  they  come  in  esse,  but  a  possibility 
of  seisin  or  scintilla  juris  remains  in  the  trustees  to  serve  such  uses 
when  they  arise,  and  if  the  possession  is  disturbed,  they  may  re-enter 
to  revest  the  uses,  and  this  possibility  of  seisin  may  be  released  or 
destroyed,  and  the  contingent  uses  will  be  thereby  defeated, 

WILLIAM  (ft)  DILLON,  Esq.,  brought  an  action  of  trespass  against 
John  Freine,  in  the  King's  Bench,  for  breaking  his  close  called  Sedon, 
in  the  parish  of  Tavistock,  in  the  county  of  Devon :  the  defendant 
pleaded  not  guilty,  and  the  jury  found  a  special  verdict  to  this  efiect ; 
Sir  Richard  Chudleigh,  Knight,  was  seised  of  the  manor  of  Hescot, 
whereof  the  place  where,  &c.,  was  parcel  in  his  demesne  as  of  fee,  and 
had  issue  Christopher  Chudleigh  his  eldest  son,  Thomas  his  second 
son,  Oliver  his  third  son,  and  Nicholas  his  fourth  son. 

Sir  Richard  Chudleigh,  26  Aprilis,  annis  3  &  4  Phil.  &  Mar.,  by  his 
deed  indented  quadripartite  (whereof  one  part  sealed  with  his  seal  was 
showed  forth  to  the  jurors  in  evidence)  of  the  said  manor  did  enfeoff 
Sir  John  Sentleger,  Knight,  Sir  Giles  Strangeways,  Knight,  and  divers 
others,  to  have  and  to  hold  to  them  and  their  heirs,  to  the  use  of  the 
said  Sir  Richard  and  (c)  his  heirs  on  the  body  of  Mary,  then  wife  of 
Thomas  Carew,  lawfully  begotten ;  and  for  default  of  such  issue  to  the 
use  of  the  said  Sir  Richard,  and  to  his  heirs  on  the  body  of  Elizabeth, 
then  wife  of  Richard  Brampfield,  lawfully  begotten ;  and  for  defiiult  of 
such  issue,  to  the  use  and  performance  of  his  will  for  ten  years  imme- 
diately after  his  death  ;  and  afler  the  said  term  ended,  to  the  use  of  the 
said  feoffees  and  their  heirs,  during  the  life,  of  the  said  Christopher 

ih)  See  the  references,  supra.  50  b ;  15  H.  7, 10  b ;  F.,N.  B.  205  h ;  Shep. 

(c)  Poph.  76 :  Co.  Litt.  20  b,  25  b,  184  a ;  Touch.  489 ;  Com.  Dig.  "  Estates/'  B^  5 ; 

Plow.  35  a;  Bro.  '*  Tail,"  16;  Bro.  "  Es.  1  Co.  140  b,  n. 
Ute,"  22;  Bio.  *'  Condition,"  119;  10  Co. 
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Chudleigh  the  son,  and  after  his  death  to  the  use  of  the  first  issue 
male  of  the  body  of  the  said  Christopher  lawfiiUy  to  he  begotten,  and 
to  the  heirs  of  the  body  of  such  first  isaue  male  lawfully  begotten ;  and 
for  default  of  such  issue,  to  the  use  of  the  second  issue  male  of  the  body 
of  the  said  Christopher  his  son,  lawfully  to  be  begotten^^  and  to  the  heirs 
of  the  body  of  such  second  issue  lawAilly  begotten^  <thd  so  with  Kke 
remainders  unto  the  tenth  issue  male ;  and  for  ^efiuiU  of  heirs  male 
of  the  body  of  the  said  Christopher  the  son^  to  the  use  pf  Thootas, 
son  of  the  said  Sir  BJbchard,  and  to  the  heirs  of  hia  body  la^wlally 
begotten:  and  for  default  of  such  issue,  to  .the  use  <^  the  said  Olj^er^ 
and  to  the  heirs  of  his  body  lawfully  begotten ;  .and  for  default  of  such 
issue,  to  the  use  of  the  eaid  Nicholas,  and  to  the  heirs  of  his  body 
lawfully  begotteja ;  and  for  de&ult  of  such  issue«  to  the  use  of  the 
right  heirs  of  the  said  Sir  Richard  Chudleigh  for  ever. 

And  aftierwards,  that  is  to  say,  17  Nov.,  5  &  6  Phil.  &  Mar.^  the 
said  Sir  Richard  Chudleigh  died  without  issue  of  the  body  of  the  said 
Mary  and  Elizabeth^  (^  either  of  them,  and  after  his  deaths  that  is  to 
say,  14  Aug.,  1  Eliz.,  the  said  feofifees  (the  said  Oliver  Chudleigh  then 
being  alive)  by  their  deed  sealed  with  their  seal,  bearing  >date  the  same 
day  and  year^  did  enfeoff  the  said  Christoph^  Chudleigh  iin  fee,  to 
the  use  of  him  and  his  heirs,  which  feofiment  was  made  wit^ut  any 
consideration.  And  the  said  Christopher  then  had  notice  of  tjie  said 
uses  in  the  said  qtmdriparlite  indenture  specified  and  declared. 

And  afterwards,  that  is  to  say,  20  Sept,  3  Eliz.,  the  said  Christopher 
had  issue,  Stradhley  Chudleigh,  his  eldest  son ;  and  afterwards,  that  is 
to  say,  3  MartU,  5  EUz*,  the  said  Christopher  had  issue  John  Chudleigh* 
his  second  son ;  and  afterwards,  1  Julii,  6  Eliz.,  by  deed  indented  and 
enrolled  the  4th  day  of  October  next  ensuing,  before  the  derk  of  the 
peace  and  one  justice  of  the  peace  within  the  said  county,  according 
to  the  atat  of  27  II.  8,  did  bargain  and  sell  the  said  manor  to  Sir 
John  Chichester,  Knight,  and  his  heirs,  to  the  use  of  him  and  his 
heira  $  but  it  was  founds  that  between  the  date  of  the  said  inde^ure, 
and  before  the  .enrplment,  that  is  to  say,  6  Julii,  anno  sexto  supradicto, 
the  said  Chui^topher,  by  his  deed,  sealed  with  his  seal,  beaijng  date 
the  same  day  and  y^r,  of  the  said  mfuior,  did  enfepff  the  said  Sir 
John  •Chidhester  and  his  heirs,  to  ^e  ,use  of  him  and  his  heirs^  with 
a ((f)  general  warranty  against  all  persons;  and  afterwards  the  aaid 
Strachley,  anno  IS  Eliz.,  died  without  issue;  and  the  jury  ftirther 

{d[)  10  Co.  97  b. 
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found,  that  Sir  John  Chichester,  6  Sept,  7  Eliz.,  of  the  said  manor 
did  enfeoff  Philip  Chichester  in  fee ;  4uid  that  the  said  Philip,  at  the 
court  of  the  said  manor,  held  8  October,  in  the  fifteenth  year  of  the 
said  queen,  did  grant  the  place  where,  &c.,  being  customary  land,  by 
copy  to  the  said  John  l^jeitie  for  his  life,  according  to  the  custom  of  the 
manor,  by  force  Vfaereof  he  entered,  upon  whom  the  said  J.  Chudleigh, 
11  Marti],  28  £Iiz.,  did  eoter  into  the  said  manor,  and  the  same  day 
and  year  did  thereof  i^eoff  the  said  William  Dillon,  now  plaintiff  in 
fee,  who  entered  in  Ae  place  where,  &c^  upon  the  possession  of  the 
defendant,  li^n  whom  he  re-entered ;  and  whether  upon  the  whole 
matter  the  said  John  Freine  be  guilty  or  sot,  the  jurors  piay  the  dis« 
cretion  of  the  justices,  &c. 
And  this  case  as  to  the  principal  point  was  such : 
Sir  Richard  Chudleigh  having  issue  Christopher,  Thomas,  Oliver 
and  Nicholas,  after  the  stat  of  (e)  27  H.  8,  did  enfeoff  divers  of  the 
manor  of  Hescot  in  fee  to  the  use  of  his  feoffees  and  their  heirs,  for 
the  (/)  life  of  Christopher  his  eldest  son,  and  ailer  to  the  use  of  the 
first  son  which  Christopher  his  son  dbould  beget,  in  tail^  and  so  to  the 
tenth  son ;  and  after  to  the  use  of  Thomas  his  second  son,  in  tail ;  and 
after  to  the  use  of  Oliver  his  third  son,  in  tail ;  and  after  to  the  use 
of  Nicholas  his  fourth  son,  in  tail ;  and  after  to  the  use  of  the  right 
heirs  of  Sir  Richard :  Sir  Richard  died,  and  before  any  issue  born 
of  the  body  of  Christopher  the   eldest  son,  the  feoffees  enfeoffed 
Christopher,  having  notice  of  the  former  uses,  and  afterwards  Chris- 
topher had  issue  Strachley  and  John. 

If  the  use,  which  was  before  in  contii^ency,  shall  vest  in  the  said 
sons  of  Christopher,  and  shall  be  executed  by  the  stat  of  27  H.  8, 
was  the  question,  and  great  doubt  of  the  case ;  and  the  question  in 
this  case  is  no  other,  but  whether  these  contingent  uses,  before  their 


(e)  27  H.  S,  cap.  10;  Co.  Litt  36  b« 
187  b;  I  And.  29,  37,  42,  47  b,  52,  54  b, 
68  b,  75,  7Sb,  115b;  Hob.  338;  1  Leon. 
14,  259;  2  Leon.  6,  7,  15,.  16,  17,.  18;  2 
Anden.  71,  74,  77,  81,  82;  Plow.  44  a; 
45  ■,  58  b,  59  b ;  Dyer,  23,  pi.  148 ;  28,  pi. 
182 ;  30,  pL  8 ;  10  Co.  49  a,  85  a ;  Co.  Ent 
172  b,  382  a,  389  g,  589  b ;  2  Co.  36  a,  53  b, 
71  b,  78  a;  3  Co.  27  a,  62 a;  4  Co.  2 a ;  5 
Co.  112b,  113a;  6  Go.  28a;  7  Co.  9a, 
13b,  19b,  38a;  8  Co.  94a;  9  Co.  26a  ; 
10Co.49«;  1  Buktr.  163;  3  Bulstr.  185, 
186,  252;  Godb.  299;  Cr.  Eliz.  46,  721, 
908;  Cr.  Jac.  401,  60S;  Cr.  X:ar.  44,  218; 
Pop.Tl.  72,  76,  77,  78 ;  Dyer,  283,  pi.  30 ; 


1  Roll.  Rep.  260,  885;  2  Roll.  Rep.  105, 
245;  Mo.  92,  102,  196;  1  Jones,  179;  2 
Bulstr.  44 ;  Btidg.  27 ;  Dyer,  1 1,  pi.  45, 66 ; 
Lit  Rep.  261 ;  Co.  Litt.  326  b,  365  b, 
381.b ;  1  Roll.  878 ;  3  Co.  50  b,  51  a,  58  b ; 
Cr.  Elis.  2,  14, 131, 514, 524;  Mo.  93,  455 ; 

2  And.  31,  44,  57;  Cr.  Jac.  689,  174;  1 
Jones,  13,  254;  Cr.  Car.  244;  5.Co.80a; 
9  Co.  141a;  10  Co.  37  a;  Plow.  50b;  1 
fiob.  299;  1  Leon.  261;  2  Lton.  168; 
Godb.  6;  Mo.  250;  3  Leon.  78;  Bridg.  27, 
38,  136;  27  H.  8,  23  b;  4  Co.  8b:  Dyer, 
89,  pi.  2,  146 ;  pi.  68,  147 ;  pL  74,  148 ; 
ilob.  166,  341 ;  10. Co.  39  a,  b. 

(/)  1  Co.  66b;llCo..80.a. 
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existence,  by  the  said  feofiment  of  the  feofiees  be  destroyed  and  sub- 
▼erted,  so  that  they  shall  never  rise  out  of  the  estate  of  the  feofiees 
after  the  birth  of  the  issues. 

And  this  case  was  argued  many  times  at  the  bar  in  the  King's 
Bench  on  both  sides,  and  because  the  case  was  difficult  and  of  great 
consequence  and  importance,  it  was  thought  necessary  that  all  the 
justices  of  England  should  openly,  in  the  Exchequer  Chamber,  upon 
solemn  argument,  show  their  opinion  in  this  case.  And  aftawards, 
Ter.  HiL,  36  Eliz.,  the  case  was  argued  in  the  Exchequer  Chamber, 
before  all  the  justices  of  England,  by  Hugh  Wiat  ex  parte  Querenf, 
and  by  Coke  the  Queen's  Solicitor-Cieneral  ex  parte  Drferuf.  And 
afterwards,  in  Easter  Term  following,  by  Rob.  Atkinson,  ex  parte 
Quer^f  and  by  Francis  Bacon  ex  part  Dep ;  but  I  did  not  hear  their 
arguments.  And  yet  it  is  necessary  to  report  what  matters  were 
moved  at  the  bar,  to  the  intent  that  the  state  of  the  question  should 
be  better  understood,  and  the  arguments  and  reasons  of  the  Judges  on 
the  bench  should  be  better  apprehended. 

For  the  argument  of  the  principal  point  four  things  are  to  be  con- 
sidered. 

1.  What  an  use  is  and  the  several  natures  of  uses,  and  of  what 
estimation  and  account  all  manner  of  uses  are  in  judgment  of  law. 

2.  If  contingent  uses  (as  well  as  uses  in  es^)  might  have  been  dis- 
continued or  tolled  at  the  common  law  before  the  stat  of  27  H.  8, 
c.  10. 

3.  If  our  contingent  use  had  been  discontinued  or  destroyed,  if  the 
said  statute  of  ^  H.  8  had  not  been  made,  inasmuch  as  the  feofiee 
had  notice  of  the  uses. 

4.  If  the  said  stat  of  27  H.  8  preserves  any  contingent  use,  which 
had  been  destroyed  by  the  common  law,  and  in  that  to  consider  the 
mischiefs  which  were  before  the  said  act,  and  the  remedy  which  the 
makers  of  the  act  have  provided  by  the  purview  thereof. 

First,  what  an  use  is,  and  the  several  natures  of  uses,  and  of  what 
estimation  all  uses  are  in  law.  An(^)  use  is  a  trust  or  confidence 
which  is  not  issuing  out  of  land,  but  as  a  thing  collateral  annexed  in 
privity  to  the  estate  and  to  the  person,  touching  the  land,  scil.  That 
cestuy  que  use  shall  take  the  profits,  and  that  the  tertenant  shall  make 
estates  according  to  his  direction.     So  that  he  who  hath  an  use  hath 

(g)  Co.Litt.272b;  1  Mod.  39;  7  Co.  13  b;  1  Anden.  318;  Plow.  352 b;  Poph.ri; 
1  Co.  101  b ;  3  Co.  2  b. 
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mi  {h)  jus  neque  in  re,  neque  ad  rem,  but  only  a(i)  confidence  and  trusty 
for  which  he  hath  no  remedy  by  the  common  law,  but  his  remedy  was 
only  by  subpoena  in  Chancery.  If  the  feofiees  would  not  perform  the 
order  of  the  Chancery,  then  their  persons  for  the  breach  of  the  con- 
fidence were  to  be  imprisoned  till  they  did  perform  it ;  and  therefore 
the  case  of  an  use  is  not  like  unto  commons,  rents,  conditions,  &c., 
which  are  hereditaments  in  judgment  of  law,  and  which  cannot  be 
taken  away  or  discontinued  by  the  alienation  of  the  tertenant,  or  by 
disseisins,  or  by  escheats,  &c.,  as  uses  may,  as  shall  after  be  said. 

There  were  two  inventors  of  (A)  uses,  fear  and  firaud :  fear  in  times 
of  troubles  and  civil  wars  to  save  their  inheritances  from  being  forfeited ; 
and  fraud  to  defeat  due  debts,  lawful  actions,  wards,  escheats,  mort- 
mains, &c. 

There  are  two  manners  of  uses :  1.  In  esse  in  possession,  reversion, 
remainder ;  2.  In  contingency,  which  by  possibility  may  fall  into  pos- 
session, reversion  or  remainder. 

To  every  of  these  uses  there  are  two  inseparable  incidents — con- 
fidence in  the  person,  and  privity  in  estate— as  appears  in  14  H.  8,  6  a. 
And  this  confidence  in  the  person  is  either  expressed  by  the  party  or 
implied  by  the  law ;  and  so  is  privity  in  estate  either  expressed  or  im- 
plied, as  shall  be  after  showed.  These  uses  and  confidences  to  some 
respects  were  reputed  as  chattels,  and  therefore  were  devisable ;  and  to 
other  respects  they  were  esteemed  as  (Z)  hereditaments  of  which  there 
should  be  (m)  possessio  fratris,  &c.  as  5  £.  4,  7  b,  is ;  but  yet  in  law, 
neitlier(n)  chattel  nor  hereditament,  for  they  were  not  assets  to  execu- 
tors nor  assets  to  the  heir.  2.  Whether  a  contingent  use  might  be  dis- 
continued before  the  statute;  and  it  seems  clearly,  that  before  the 
statute  uses  in  contingency  might  have  been  taken  away  and  destroyed 
as  well  as  uses  in  esse.  And  therefore,  if  there  be  feoflfee  at  the  com- 
mon law  to  the  use  of  me  for  life,  and  after  to  the  use  of  him  who  shall 
be  my  first  son  in  tail,  &c.,  and  such  feoifee,  before  the  birth  of  my 
son,  had  been  disseised  or  made  a  feoffinent  upon  good  consideration 
to  him  who  had(o)  no  notice  of  the  use ;  the  contingent  use  in  the  one 
case  was  suspended,  and  in  the  other  case  utterly  destroyed.    For  if 

(ik)  1  Anden.  320,  848 ;  Co.  Litt.-272  b.  (m)  Br.  **  Discent,"  36 ;  Plow.  58  a ;  Bac. 

(t;lCo.l27a;  2Co.58b;  6Co.64b:  Red.  sur  Stat  27  H.  8,  p.  9 ;  Fitz.  *' Sub- 

Bac  Read,  upon  27  H.  8,  5,  6,  7,  &c.  poena,"  3  Dy.  1 1,  pi.  40. 

(Jb)  Dr.  &  Stud.  lib.  2,  cap.  22;  Lane,  45;  (n)  Hard.  492;   Ca  Litt.  14  b;   Raym. 

1  Co.  131  a ;  Dyer,  12,  pi.  51.  317  ;  Dy.  272,  pi.  43. 

(/)  1  Andex*.  316a;  3  Co.  2b;  4  Co.  (o)  1  Co.  124b. 
22  a. 
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uses  in  esse^  which  were  of  greater  value  and  estimation  than  uses  in 
contingency  (which  were  but  possibilities  of  an  use),  might  be  discon- 
tinued or  destroyed  as  above,  as  the  books  are(^),  24  H.  8,  Feoffin.  al 
Uses;  14  H.  8,  6,  7;  24  &  28  H.  8,  fol.  8,  9,  10,  a  muUo  fortiori 
uses  in  contingency  and  future  might  be  discontinued  and  taken  away 
Also  a  contingent  use  was  but  a  trust  and  confidence ;  and  therefore, 
if  confidence  in  the  person  or  privity  in  estate  fail,  the  use  was  also 
either  suspended  or  destroyed;  and  therefore,  without  question,  a 
feoffee  upon  good  consideration  without  notice,  disseisor,  or  lord  by 
escheat,  lord  of  a  villain,  corporation,  an  alien  bom,  a  person  (9) 
attainted,  shall  not  stand  seised  to  a  contingent  use,  no  more  than  to 
an  use  in  esse  before  the  statute  of  27  H.  8.  And  therefore  it  is  agreed 
in(r)  33  H.  6,  14  b  (5),  and  31  E.  tit.  Collusion,  29,  if  the  father  makes 
a  feoffment  to  his  eldest  son  upon  collusion,  now  by  the  statute  of  (^) 
Marlebridge  the  lord  had  a  possibility  to  have  the  ward,  if  the  father 
died,  his  heir  within  age,  but  if  the  feoffee  made  a  feoffment  over  bona 
fidcj  and  afterwards  the  father  died,  his  son  within  age,  there  that  pos- 
sibility was  destroyed,  because  the  stranger  who  had  no  notice  hath 
acquired  the  land  bond  fide.  So  if  A.  grants  a  reversion  or  seigniory 
to  B.,  now  he  hath  a  possibility  to  have  the  seigniory  or  reversion; 
but  if  A.  grants  the  reversion  or  seigniory  to  another,  and  he  gets 
attornment,  now  the  first  possibility  to  B.  is  destroyed,  as  (ti)  Littleton 
saith,  fol.  126  a,  but  more  shall  be  said  as  to  this  point  after,  in  answer 
to  certain  objections  of  the  other  side.  And  although  that  in  our  case 
the  feoflee  had  notice,  yet  because  he  was  in  of  another  estate,  so  that 
the  privity  of  estate  &iled,  for  that  reason  he  shall  not  stand  seised  to 
the  use,  for  the  use  is  a  confidence  annexed  in  privity  to  the  estate  of 
the  land,  (a;)  And  therefore  there  is  a  difference  between  things 
annexed  in  privity  to  the  estate  of  the  land,  and  things  annexed  to  the 
possession  of  the  land,  without  respect  of  any  privity:  and  there- 
fore (y)  a  disseisor,  abator  or  intruder  shall  not  be  seised  to  an  use, 
although  he  hath  notice ;  for  the  use  was  not  annexed  to  the  possession 
of  the  land  which  each  of  them  hath,  but  to  the  privity  of  the  estate 
which  is  denied  to  them  all,  for  they  are  not  in  in  privity  of  the  estate 

( p  )  1  Anders.  313;  24  H.  8  ;  Br.  "  Fe-  (r)  Fitz.  «  CoHus.'*  36 ;  Br.  «  CoUus."  5 ; 

offment  al  Use,"  40 ;  Co.  Litt.  19  b ;  2  Co.  Br.  •*  Garde/'  5,  11  C ;  2  Co.  94  a. 

78  a ;  1  Co.  122  a;  8  Bulstr.  185 ;  Cro.  Jae.  («)  6  Co.  76  a. 

401 ;  1  Roll.  Rep.  822,  333,  337.  (0  Marlbr.  cap.  6;  2  Inst  109,  110;  2 

(7)  Jenk.  Cent   195;    Co.   Litt   19  b;  Co.  78  a;  8  Co.  164  b. 

Dyer,  283,  pi.  31;   2  Co.  78  a;  8  Bulst  (u)  Litt  sect  552;  Co.  Litt  310  a. 

185 ;  Mo.  390,  848 ;  Cro.  Jac  401 ;  1  Roll.  (or)  1  Anders.  312;  1  Co.  120  b. 

Rep.  332,  384;  Ron.780;  Godb.  269.  {y)  1  Co.  139  b. 
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to  which  the  use  was  annexed  but  in  the  post  Also  forasmuch  as 
ix$t  que  Use  had  no  (z)  remedy  but  in  Chanceiy,  and  the  Chancellor 
hath  no  power  to  determine  the  right  of  inheritances,  for  that  reason 
they  can  stand  seised  to  no  use.  The  lord  by  escheat^  or  lord  of  a 
villain,  or  who  enters  for  mortmain,  or  who  recovers  in  a  cessavit,  &c. 
shall  not  stand  seised  to  an  use,  because  he  is  in  by  title  paramount  to 
the  use ;  sc.  by  force  of  a  condition  in  law  tacitly  annexed  to  the  land 
at  the  time  of  the  creation  of  the  seigniory,  and  the  tenancy  came  in 
lieu  of  his  seigniory  which  he  had  to  his  own  use ;  and  the  writ  of 
escheat  salth,  and 'which  ad  ipsum  reverti  debent  tanqu'  escaeta  sua. 
And  also  they  are  not  in  in  the  per,  that  is  to  say,  in  privity  of  the 
estate  to  which  the  use  Was  annexed,  but  in  the  post.  The  lord  (a)  by 
escheat,  &c.  loseth  his  seigniory;  so  tenant  by  the  curtesy  (J),  and 
tenant  in  dower,  shall  not  be  seised  to  an  use,  for  the  law  gives  them 
their  estates  in  consideration  of  marriage,  and  they  are  not  in  in  privity 
of  the  estate ;  for  which  see  14  H.  8,  6, 7,  and  24  H.  8,  Br.  Feoffments 
al  Uses,  40. 

So  if  there  be  privity  in  estate,  yet  if  confidence,  either  expressed 
or  implied,  fkil  in  the  person,  the  use  is  suspended  or  destroyed-  .  If 
the  feoffee  to  an  use  upon  good  consideration  enfeoffeth  another  who 
hath  no  notice,  here  is  privity  in  estate,  but  here  is  no  confidence  in  the 
person  either  expressed  or  implied,  and  therefore  the  use  is  gone ;  but  if 
a  feoflment  be  made  without  consideration  to  one  who  hath  no  notice, 
theife  is  privity  in  estate,  and  the  law  implies  notice,  and  therefore 
the  use  remains,  but  not  as  a  thing  annexed  to  the  land,  but  to  the 
privity  of  the  estate,  5  E.  4,  7  b.  If  the  husband  makes  a  feoff- 
ment in  fee  of  the  land  of  his  wife  upon  consideration,  and  without 
expressing  any  use,  the  wife  shall  not  have  a  subpoena ;  for  the  feoff- 
ment doth  disaffirm  the  wife's  right,  and  the  feoffee  is  not  in  in  privity 
of  the  estate  of  the  wife.  So  in  the  case  at  bar,  tenant  for  life,  the 
remainder  in  fee  to  the  use  of  another — tenant  for  life  makes  a  feofiment 
in  fee  to  one  who  hath  notice  ;  he  cannot  stand  seised  to  the  first  use, 
because  the  use  is  annexed  to  one  estate,  and  the  feoffee  is  in  of 
another  estate.  It  is  agreed  in  45  E.  3,  18  b,  that  if  (c)  donee  in  tail 
with  warranty  makes  a  lease  for  life,  and  afterwards,  in  a  praecipe 

(«)  Co.  Litt.  27i  b.  (<?)  Doct  Pla.  24;  Fitz.  "Oairanty,"  17; 

(a)  Jenk.  Cent  195.  Br.  '*  Scire  Fac."  206;  Br.  "  Barre,"  13; 

(b)  1  RoU.  Rep.  Sd2, 333,  SS6 ;  1  Anders.  Hob.  25, 26 ;  3  Co.  5  b,  6 ;  3  RoU.  742;  Co. 
81S:Co.Littl9b;2Ca78a;  ICo.  121b;  Litt  385. 

BuUtr.  185;  Cro.  Jac.  401. 
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brought  against  the  lessee  for  life,  he  is  received  upon  the  defiiult  of 
the  lessee,  he  shall  not  vouch  by  force  of  the  warranty,  for  the  warranty 
is  annexed  to  one,  and  he  is  in  of  another  estate,  and  always  the 
•  warranty  as  to  voucher  requires  privity  of  estate  to  which  it  was 
annexed.  And  the  same  law  of  an  use.  So  it  is  held  in  10  Eliz., 
Plow.  Com.  351,  that  cestuyque  use,  for  life  or  in  tail,  remainder  in  tail, 
with  divers  remainders  over  in  use,  makes  a  feoffinent  to  one  who  hath 
notice,  he  shall  not  stand  seised  to  the  first  uses,  causa  qua  supra. 
But  of  things  annexed  to  land  it  is  otherwise,  as  of  commons,  advow- 
sons,  and  the  like  appendants  or  appurtenances.  And  therefore  if  tenant 
in  tail,  or  the  husband  seised  in  the  right  of  his  wife,  makes  a  feoffinent 
of  a  manor,  or  part  thereof,  with  the  advowson,  the  advowson,  at  least 
after  presentment,  shall  pass  as  appendant  to  the  manor,  or  to  part  of 
the  manor,  as  the  books  are  in  ^  Ass.  8,  34  E.  1,  tit  Qu.  imped.  179, 
43  E.  3, 25, 26,  and  17  E.  3, 5  a,  19  b  ;  and  not  to  the  estate  of  the  land, 
for  the  estate  of  the  land  is  discontinued  by  the  feoffinent ;  so  a  dis- 
seisor, abator,  intruder,  or  the  lord,  by  escheat,  &c.,  shall  have  them  as 
things  annexed  to  the  land.  So  note  a  diversity  between  an  use  or  war- 
ranty, and  the  like  things  annexed  to  the  estate  of  the  land  in  privity, 
and  commons,  advowsons  and  other  hereditaments  annexed  to  the  pos- 
session of  the  land :  then,  3.  Forasmuch  as  if  the  statute  of  ^  H.  8  had 
not  been  made,  the  contingent  use  in  the  case  at  bar  had  been  taken  away. 

Let  us  now  see  whether  the  stat*  of  27  H.  8  hath  provided  for  the 
preservation  and  maintenance  of  contingent  uses  against  the  rule  of 
law  before ;  for  if  the  stat  doth  not  support  the  contingent  use  in  the 
case  at  bar,  without  doubt  the  same  is  taken  away.  And,  therefore, 
two  things  are  necessary  to  be  considered  for  the  better  discussion  of 
this  point 

First,  the  mischiefs  which  were  before  this  act,  and  which  the 
makers  of  the  act  did  intend  to  remedy  ;  and. 

Secondly,  what  manner  of  remedy  they  have  provided  for  it;  and 
from  thence  will  arise  the  true  interpretation  of  the  letter  and  meaning 
of  the  act 

And  for  the  better  apprehension  of  the  mischiefs  which  were  before 
this  act,  certain  former  statutes  made  against  the  abuses  of  uses  in 
particular  cases  (for  the  treatise  shall  be  only  of  uses)  are  to  be  con- 
sidered. And  thereby  the  abuses  of  such  uses  will  fully  appear,  and 
that  fraud  was  the  principal  cause  of  the  invention  of  them  in  subver- 
sion of  law  and  justice. 
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By  thestat  o({d)  1  R.  2,  c.  9,  it  is  provided,  that  because  disseisors 
make  feofiBnents  to  great  men  and  others,  for  maintenance,  and  to  other 
men  unknown,  to  the  intent  to  delay  or  defraud  the  disseisees,  in  such 
cases  the  disseisee  shall  have  his  action  against  the  pernor  of  the  profits 
(which  was  cestuy  que  use),  notwithstanding  such  feoffment  by  fraud 
and  collusion  within  the  year.  The  stat.  of  (e)  4  H.  4,  c.  7,  enlarges 
the  stat  of  1  R.  S  in  the  time  and  in  the  actions  also ;  the  stat  of  (/) 
II  H.  6,  c.  4,  explains  it  The  stat  of  (^)  1  H.  7,  c.  1,  gives  a 
formedon  against  cestuy  que  use,  who  is  called  the  pernor  of  the  profits ; 
and  by  those  acts  it  appears,  that  fraud  and  deceit  to  defeat  him,  who  had 
good  tide  and  right  to  the  land,  of  his  lawfiil  remedy,  was  the  (A)  in- 
ventor of  these  feofiments  to  uses.  It  was  provided  by  the  statute  De  (i) 
reUgiasis,  7  £.  1,  in  enlargement  of  the  stat  of  (A)  Magna  Charta, 
cap.  36,  which  had  provided,  quod  non  liceat  alicui  dare  terrain  alicui 
damui  religiosce,  that  they  should  not  acquire  to  them  lands  or  tene- 
ments axte  vel  ingenio,  &c. ;  but  to  defraud  both  those  laws  it  was  in- 
vented, that  a  feoffinent  should  be  made  to  the  use  of  religious  men,  or 
commonalties ;  and  therefore  was  the  stat.  of  (Z)  15  R.  2,  cap.  5,  made 
to  remedy  that  fraud.  By  feoffment  to  uses,  lords  were  defrauded  of 
their  wards,  until  the  stat  of  (»i)  4  H.  7,  c.  17.  The  stat  of  (n)  19 
H.  7,  c  15,  recites,  that  men  were  defirauded  of  their  executions,  the 
lords  of  their  reliefs  and  heriots,  and  the  lords  of  villains  of  the  pur- 
chases of  their  villains  by  feoffments  to  their  uses,  and  that  statute 
doth  remedy  those  mischiefs. 

The  stat  of  (o)  1  R.  3,  c.  1,  which  is  more  general  than  the  other 
statutes,  intends  to  remedy  four  great  mischiefs  by  reason  of  secret 
feofiments  to  uses: — 1.  Danger  to  purchasers  and  other  the  king's 
subjects ;  S.  Trouble  ;  3.  Costs ;  4.  Grievous  vexations ;  so  that  it  was 
not  only  danger,  but  danger  with  trouble ;  and  not  danger  with  trouble 
only,  but  danger  with  trouble  and  costs ;  and  not  danger  with  trouble 
and  costs  only,  but  with  great  vexation.  Also  examples  thereof  ace 
expressed  in  the  preamble  of  the  act,  no  purchaser  of  lands  in  perfect 

(d)  Co.  Litt.  869  a ;  Dyer,  295,  pL  11 ;  2  (A)  2  Inst  74,  75 ;  Yet  N.  B.  160  b. 
Intt  445 :  1  Co.  Idl  a ;  14  H.  7,  17  b.  (/)  8  H.  4, 14  b. 

(e)  12  H.  4,  21  b;  2  Inst  445.  (m)  Rast  "Wards/'  20;  Litt  a.  115; 
(/)  2  Inat.  445.  F.  N.  B.  59  a,  1 22  k :  Yet  N.  B.  94  a ;  Kelw. 
(g)  Plow.  178a;    Kelw.   101b;    11  Co.       86a;    IS  H.  7,  11a;  12  U.7,  19a:   Ca 

62 b;  2 Bulstr.  63 ;  F.  N. B.  fo.  212 a;  1  Co.  Litt  84 b. 

ISlb.  (n)  Doct  &  Stud.  140  a;   Litt  s.  126, 

(k)  1  Co.  121  b.  178 ;  Ca  Litt  91  a,  117  a ;  Yet  N.  B.  94  a. 

(0  8  Bulstr.  45;  Ca  Litt  2b;  2 Inst 429.  (o)  1  Ca  101  b. 

T.L.C.  P 
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surety,  no  wife  of  (p)  dower,  no  lessee  of  his  lease,  no  servant  of  any 
annuity  granted  to  him  for  his  service,  &c.,  by  reason  of  these  privy 
and  unknown  uses ;  this  statute  intended  to  provide  for  these  mischiefs 
in  establishing  all  feofiments,  grants,  &c.,  made  by  cestui/  que  use,  &c. 
But  so  mischievous  and  sinister  is  the  invention  and  continuance  of 
uses,  that  they  also  overreached  the  policy  and  providence  of  the 
makers  of  this  act  also ;  for,  for  example,  the  purchaser  was  not  in  a 
better  case  than  he  was  before,  for  if  the  feoffor  limit  to  himself  but 
an  estate  for  life  or  in  tail,  or  to  his  wife,  or  to  his  son,  &c.,  or  if  the 
feoffees  made  secret  leases  or  estates,  the  purchaser  could  not  have  a 
sure  estate,  by  any  estate  that  cestuy  que  use  could  make;  so  that 
danger,  trouble,  costs  and  great  vexation  remained  in  the  realm  by 
these  covinous  and  fraudulent  uses,  notwithstanding  the  said  stat  of  (9) 
1  R.  3.  For  the  remedy  of  which  and  many  other  mischiefs,  was  the 
stat.  of  27  H.  8,  cap.  10,  made,  for  the  general  remedy  of  all  mischiefs 
and  abuses  of  uses,  which  act  was  divided  into  two  general  branches, 
viz.  the  preamble,  which  expresses  the  mischiefs,  and  the  body  of  the 
act,  which  provides  the  remedy. 

The  preamble  contains  these  mischiefs : — 

1.  By  common  law,  lands  or  tenements  cannot  pass  but  by  solemn  (r) 
livery  or  matter  of  record,  or  by  sufficient  writing  if  the  thing  lies  in 
grant  Now  by  divers  and  sundry  imaginations,  subtle  inventions, 
and  practices  by  fraudulent  feoffinents,  fines,  recoveries  and  other 
assurances  craftily  made  to  secret  uses,  intents  and  purposes  (so  diat 
the.  feoffinent,  fine  and  recovery  are  called  firaudulent,  because  they 
were  suffered  and  made  to  fraudulent  uses),  the  hereditaments  of  this 
realm  were  conveyed  from  one  to  another  upon  (without)  solenn 
livery,  &c. 

2.  By  last  (s)  wills,  sometimes  by  bare  words,  sometimes  by  signs  in 
great  extremities. 

S  {t).  By  these  fraudulent  uses  many  heirs  have  been  onjustiy  dis- 
inherited. 

4(tt).  Lords  have  lost  wards,  marriages,  reliefs,  and  in  ef&ct  all  the 
fruit  and  benefit  of  their  seigniories,  notwithstanding  the  said  statutes 

p  )  Perk.  84-9;  4  Co.  1  b.  (*)  1  And.  824. 

^)  1  R.  8,  c.  1 ;  1  Ca  101  b.  (t)  1  And.  823. 

[r)  1  Anders.  822 ;  Co.  Litt  48  a;  Litt  (it)  1  And.  828. 
f.  55, 
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of  (x)  4  H.  7  and(y)  19  H.  7,  which  intended  to  remedy  part  of  this 
mischief. 

5(r).  No  purchaser  could  be  assured  of  any  lands,  notwithstanding 
the  said  act  of  (a)  1  R.  3,  which  intended  to  remedy  it. 

6  (ft).  Nor  could  any  man  know  against  whom  he  should  bring  his 
action,  or  have  his  execution,  &c.,  notwithstanding  the  said  stat.  of  (e) 
1  R.  2(rf),  4  H.  4(e),  11  H.  6,  1  H.  7  and  (/)  19  H.  7,  which  were 
made  one  after  the  other,  to  provide  a  remedy  against  this  mischief. 

7(^).  Estates  created  by  law  in  consideration  of  marriage  were 
defeated,  sciL  tenancy  in  dower,  and  by  the  curtesy,  notwithstanding 
the  stat  of  (A)  1  R.  3,  which  intended  to  remedy  the  same  in  part 

8.  Perjuries  for  trial  of  secret  uses  were  committed,  and  daily  in- 
creased. 

9.  The  king  had  lost  the  benefit  of  escheats  by  attainder,  purchases 
by  aliens,  wards,  txnnum,  diem,  et  vastum,  kc 

10.  And  the  lords  had  lost  their  escheats  also. 

11.  The  statute  saith,  that  many  other  inconveniences  have  happened, 
and  daily  increase  amongst  the  king's  subjects,  to  their  great  trouble 
and  unquietness,  and  the  utter  subversion  of  the  ancient  common  laws. 
These  were  the  mischiefs ;  but  what  remedy  did  the  makers  of  the  act 
intend  to  provide  for  all  these  and  infinite  other  mischiefs,  which  subtle 
and  firaudulent  uses  had  introduced,  surely  to  extirpate  and  extinguish 
(for  so  speaks  the  statute)  these  subtle  practised  fraudulent  feoffments, 
fines  and  recoveries,  abuses  and  errors,  and  to  make  a  plain  and  perfect 
restitution  of  the  ancient  common  law,  which  was  in  a  manner  subverted 
by  them ;  and  to  the  intent,  that  the  king  or  any  of  his  subjects  (as  the 
statute  speaks)  should  not  be  by  any  means  or  inventions  deceived,  da- 
maged, or  hurted  by  reason  of  such  secret,  subtle,  and  fraudulent  uses, 
trusts,  and  confidences :  so  that  the  full  intent  of  the  makers  of  the 
act  of  27  H.  8,  was  for  a  remedy  of  all  the  said  mischiefs  (which  no 
statute  before,  nor  all  of  them  together  had  made  a  sufficient  provision 
for),  to  extirpate  and  extinguish  all  uses  in  such  manner  as  the  statute 
hath  limited.  For  the  makers  of  the  statute  of  27  H.  8,  having  maturely 
examined  tbe  said  former  statutes  and  provisions  by  parliament  to 


(x)  4  H.  7,  c.  17.  {d)  4  H.  4,  c.  7. 

(y)  19  H.  7,  c.  1&  (c)  11  H.  6,  0.  4. 

(«)  1  And.  323.  (/)  19  H.  7,  c.  15. 

[«)  1  R.  8,  c  1.  (})  I  And.  328. 

[b)  I  And.  823w  (A)  1  R.  3,  c.  1. 

(c)  1  R.  2,  c.  9. 
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reform  the  great  abuses  of  uses  in  many  particular  cases,  at  last  resolved, 
that  uses  were  so  subtle  and  perverse,  that  they  could  by  no  policy  or 
provision  be  governed  or  reformed ;  and  therefore  as  a  skilful  gardener 
will  not  cut  away  the  leaves  of  the  weeds,  but  extirpate  them  by  ihe 
roots,  and  as  a  wise  householder  will  not  cover  or  stir  up  the  fire 
which, is  secretly  kindled  in  his  house,  but  utterly  put  it  out;  so  the 
makers  of  the  said  stat  of  27  H.  8,  did  not  intend  to  provide  a  remedy 
and  reformation  by  the  continuance  or  preservation,  but  by  the  ex- 
tinction and  extirpation  of  uses ;  and  because  uses  were  so  subtle 
and  ungovernable,  as  hath  been  said,  they  have  with  an  indissoluble 
knot  coupled  and  married  them  to  the  land,  which  of  all  the  elements 
is  the  most  ponderous  and  immovable.  It  would  be  then  against  the 
express  intent  of  the  makers  of  the  act,  to  preserve  uses  otherwise  than 
they  were  by  the  common  law,  for  they  intended  gub  modo  to  extirpate 
and  extinguish  them.  And  if,  by  any  construction  out  of  this  act,  con- 
tingent uses  should  be  preserved, — 1.  Greater  inconveniences  would 
follow  than  were  before.  2.  Great  absurdities  would  from  thence  like- 
wise ensue. 

For,  1.  Land  would  pass  against  the  rule  of  the  common  law,  from 
one  to  another  so  easily,  and  upon  such  secret  conditions  and  limita- 
tions, that  no  person  could  know  in  whom  the  estate  of  the  land  did 
remain. 

2.  Land  would  pass  and  be  transferred  by  nuncupative  will  from  one 
to  another ;  as  if  a  feoffinent  in  fee  be  made  to  such  persons  as  he  shall 
name  by  his  last  will,  &c.,  he  might  limit  the  uses  by  will  nuncupative. 

3.  Heirs  would  thereby  be  disinherited ;  for  if  these  perpetuities 
should  be«adjudged  of  force,  it  is  impossible  (if  they  be  not  wrote  on 
the  walls  of  their  houses,  and  if  the  parties  which  are  bound  by  them 
have  not  counsel  learned  in  the  law  always  with  them)  for  them  to  ob- 
serve the  nice  and  precise  points  of  the  usual  provisoes  and  clauses  of 
restraint  contained  in  perpetuities. 

4.  Lords  would  lose  their  wards  and  fruits  of  their  seigniories. 

5.  No  purchaser  would  be  assured  of  his  purchase,  and  where  the 
statute  intends  to  provide  that  the  king  nor  any  of  his  subjects  shall 
be  deceived  by  these  uses ;  now  the  purchaser  will  be  in  a  worse  case 
than  he  was  before,  for  before  the  statute,  if  he  had  purchased  it  bond 
fde  without  notice,  as  hath  been  said,  he  should  not  stand  seised  to 
the  use ;  now  it  is  said,  that  the  land  shall  be  bound  with  the  use  in 
whose  hands  soever  it  shall  come,  so  that  where  the  preamble  says,  that 
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the  subject  shall  not  be  damaged  by  these  uses,  he,  by  such  construc- 
tion, will  be  more  damnified  than  he  was  before. 

6.  Greater  mischief  would  follow  from  strangers'  actions  than  was 
before ;  for  upon  a  secret  limitation  of  uses  the  land  itself  would  be 
transferred  from  one  to  the  other,  so  that  no  man  in  the  world  could 
know  in  whom  the  estate  of  the  land  is.  But  before  this  statute, 
although  they  might  change  the  use,  yet  they  could  not  convey  the 
land  upon  (without)  livery,  fine  or  recovery ;  but  now  the  land  itself 
would  pass  by  performance  of  a  secret  condition  in  his  chamber. 

7.  No  person  shall  be  tenant  by  the  curtesy,  nor  tenant  in  dower ; 
for  they  do  not  know  in  whom  the  estate  of  the  land  remaineth. 

8.  Of  necessity,  perjuries,  by  reason  of  them,  will  abound ;  for  now 
the  secret  imagination  and  intent  of  men,  and  attempts  and  goings 
about,  shall  be  put  in  trial  upon  these  clauses  of  restraint 

9.  The  king  and  lords  shall  lose  their  wards  and  escheats ;  for  such 
devise  may  be  made,  if  the  statute  shall  be  construed  for  the  preservation 
of  contingent  uses,  that  neither  the  king  nor  any  other  lord  shall  ever 
have  escheats  or  wards,  or  in  eflect  any  profit  or  fruit  of  their  seigniories. 

10.  It  would  be  absurd  to  say,  that  the  makers  of  this  act  intended 
to  preserve  uses,  when  they  expressly  say,  that  they  intend  to  extirpate 
and  extingiiish  uses.  Also  it  is  absurd  to  think,  that  the  makers  of 
this  act  intended  to  preserve,  et  quodam  modo  to  revive,  the  ancient 
common  lav^,  and  yet  intended  to  preserve  or  continue  any  such  abuse 
and  fi^ud  which  tendeth  to  the  overthrowing  of  the  common  law.  For 
they  have  declared,  that  the  invention  of  these  uses  was  subtle,  fraudu- 
lent and  crafty,  in  disinherison  of  heirs,  in  defrauding  of  lords,  of  those 
who  had  right  of  their  lawful  actions,  of  purchasers,  of  tenant  in  dower, 
of  tenant  by  the  curtesy,  causes  of  manifest  perjury  in  defrauding  the 
king  and  lords  of  their  escheats,  &c.,  in  subversion  of  the  ancient 
common  laws,  and  the  cause  of  many  other  inconveniences,  and  the 
occasion  of  great  trouble  and  disturbance  in  the  commonwealth.  I 
say,  it  would  be  absurd  to  think  that  the  makers  of  the  act  intended 
not  only  to  continue,  but  to  increase  and  preserve  such  wickedness, 
mischiefs  and  inconveniences.  It  appears  also,  by  divers  branches  of 
the  body  of  the  act,  that  the  makers  of  the  act  did  not  expect  that  any 
land,  after  the  statute,  should  pass  by  limitation  of  uses,  unless  only 
uses  upon  bargain  and  sale,  which  they  thought  convenient  to  continue. 
And,  therefore,  they  did  at  the  same  parliament  add  to  this  enrolment 
of  record,  which  is  agreeable  to  the  preamble,  sdL  matter  of  record ; 
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but  other  uses  they  did  not  expect  would,  after  the  act^  have  been  put 
in  ure,  but  that  the  land  should  pass  by  solemn  livery,  record,  &c.,  as 
is  contained  in  the  preambk.  And  they  thought  also,  that  little  land 
would  pass  by  bargain  and  sale  enrolled,  because  such  bargainee,  being 
in  in  the  post,  shall  never  {£)  vouch  by  force  of  any  warranty  annexed  to 
the  estate  of  the  land.  And,  therefore,  it  is  to  be  observed,  that  there 
is  not  in  the  whole  body  of  the  act  any  saving  for  any  oestuy  que  km, 
or  of  any  use.  Observe  also,  the  act  doth  not  give  any  benefit  of 
warranty  to  cestuy  que  use,  unless  the  use  was  executed  before  1  Maii, 
1536,  which  was  28  H.  8,  as  fully  appeareth  by  an  express  clause 
towards  the  end  of  the  said  act  of  27  H.  8.  Provision  also  is  made 
by  another  clause  of  the  act  for  actions  then  depending,  that  they  shall 
not  abate  by  execution  of  the  use.  And  if  they  had  expected  that 
uses  should  continue,  they  would  have  provided  for  future  actions 
also.  Also,  there  is  another  clause  in  this  very  act  for  the  provision 
of  the  king's  wards  (now  being  within  age,  &c.).  And  the  last  clause  of 
the  act  concerning  Wales,  aciL  (now  stand  or  be  seised),  prove  the  same 
also,  that  they  did  not  expect  that  any  uses  should  continue,  unless 
in  the  case  of  bargain  and  sale,  and  in  case  of  entry  by  feoflfees  before 
the  statute  to  revive  the  former  use.  And  these  words  in  the  beginning 
of  the  purview  of  the  act,  and  in  several  other  parts  of  this  act,  scU. 
(where  any  person  or  persons  stand  or  be  seised,  or  at  any  time  here- 
after shall  happen  to  be  seised),  do  not  prove  that  the  makers  of  the 
act  expected  that  uses  would  be  as  common  and  usual  after  the  act  as 
they  were  before,  but  by'  these  words  (hereafter  seised)  that  they 
intended  by  entry  of  the  feoffees  to  revive  an  use  created  before  the 
act ;  and  that  is  notably  expounded  by  the  first  saving  of  this  act,  for 
there  is  saved  to  all  persons,  &c.,  all  such  rights,  &c.,  as  they  or  any  of 
them  had  or  might  have  had  before  the  making  of  this  act ;  so  that 
such  rights,  &c.,  which  precede  this  act,  and  were  in  esse  before  27 
H.  8,  are  only  saved  by  the  act  of  27  H.  8,  for  they  did  not  intend 
that  lands  should  pass  by  limitation  of  use,  but  by  solemn  livery, 
matter  of  record,  &c.,  as  is  expressed  in  the  preamble.  And  therefore, 
if,  after  the  statute,  A.  had  disseised  B.  and  enfeofied  C.  to  the  use  of 
D.  in  fee,  the  right  of  B.  is  not  saved  by  the  express  letter  of  the  act, 
for  the  right  was  not  former  or  precedent  to  the  act;* so  that,  for  main- 
tenance and  continuance  of  conveyances  by  uses  aft;er  the  act,  there 
ought  to  be  a  construction  by  equity ;  for  the  makers  of  the  act  intended 
to  extirpate  and  extinguish  all  uses,  unless  in  the  case  of  bargain  and 

(i)  Cro.  Car.  370 ;  8  Co.  62, 63 ;  Hob.  27  ;  Mod.  193. 
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safe  as  i^resaid.  The  which  is  said  to  this  intent  only  to  show  the 
expectation  of  the  makers  of  the  act,  and  by  that  to  eoUect  their  intent 
and  meanipg  concerning  the  preservation  of  any  use,  and  not  to  draw 
in  question  such  uses  in  esse^  which  are  raised  upon  good  consideration, 
after  this  act,  and  lawfully  executed  by  the  letter  of  this  act ;  for  it  is 
not  intended  to  destroy  any  use,  either  in  esse  or  in  contingency,  but 
by  the  said  rule  of  law  before  the  statute  of  27  H.  8.  Now,  inasmuch 
as  the  mischie&  before  the  act,  and  the  remedy  which  the  makers  of 
the  act  intended  to  apply,  are  understood,  the  purview,  and  the  words 
of  the  act  by  which  the  remedy  is  provided^  is  to  be  considered ;  and 
it  is  to  be  known  that  these  words  of  the  purview,  "  it  may  please  the 
king's  highness  that  it  may  be  enacted,*'  &c.,  depend  upon  two  sentences 
of  the  preamble  before,  sciL  "for  the  better  extirpating  and  extin* 
guishing  of  all  such  subtile  practised  feofiments,*'  &c.,  and  "to  the 
intent  that  the  king's  highness,  nor  any  of  his  subjects,  maybe  deceived 
by  reason  of  such  trust,  uses  or  confidence.  It  may  please  the  king's 
highness."  So  that  the  way  to  extirpate  the  uses,  and  to  avoid  the  deceit 
of  them,  provided  by  the  act,  is  now  to  be  seen ;  and  that  is,  "  that 
where  any  person  stand  or  be  seised  of  any  lands,  tenements,  &c.,  that 
in  every  such  case  all  and  every  such  person,  &c.,  that  have,  or  here- 
after shall  have,  any  such  use,  &c.,  shall  from  henceforth  stand  and  be 
seise^t  and  adjudged  in  lawful  seisin,  estate  and  possession,  of  and  in 
die  same  lands  and  tenements  of  and  in  such  estates  as  they  had  in  the 
uae ;  and  that  the  estate,  right  and  possession  that  was  in  such  persons 
as  were,  or  hereafter  shall  be,  seised  to  the  use  of  any  such  person  or 
persons,  be  from  henceforth  clearly  deemed  in  cesluy  que  use,  after  such 
quality,  manner,  form  and  condition,  as  they  had  in  the  use." 

And  that  is  the  remedy  which  the  makers  of  this  act  have  provided 
to  salve  all  the  said  mischiefs ;  by  which  words  of  the  purview  of  the 
act  it  clearly  appeareth,  that  every  use  in  esse,  sdL  in  possession,  rever- 
sion or  remainder  is  executed  by  the  statute,  and  that  no  contingent 
use  or  right  of  an  use  shall  be  executed  within  this  statute  until  they 
come  in  esse.  For  to  every  execution  of  an  use  by  force  of  this  statute 
fom*  things  are  requisite.  1st.  There  ought  to  be  a  person  seised;  for 
the  words  of  the  act  are,  any  person  stand  or  be  seised,  &c.  Sndly. 
There  ought  to  be  a  cestuy  que  use  in  esse;  for  the  words  of  the  act 
are,  stand  seised  to  the  use  of  any  person  or  persons,  &c.  3rdly.  There 
ought  to  be  an  use  in  esse,  sciL  in  possession,  reversion  or  remainder. 
4thly.  The  estate  out  of  which  the  uses  rise  ought  to  be  vested  in 
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cestuy  que  use;  for  the  words  are,  and  that  the  state  of  such  person 
seised  to  the  use  shall  be  adjudged  in  cestvy  qyue  use,  &c. ;  so  that  when 
these  four  concur,  scU.  seisin  in  feoffees,  cestuy  que  use  in  rer*  naturae 
an  use  in  esse^  and  that  the  estate  of  the  feoflees  may  vest  in  cestuy  que 
use,  there  is  execution  of  the  use  within  this  statute  :  but  if  any  of  them 
fail,  there  is  no  execution  of  the  use  within  tliis  statute ;  and,  therefore, 
it  is  agreed  in  10  Eliz.,  Plowd.  Com.  Dalamere^s  Case,  351  b,  that  the 
statute  of  (J),  27  H.  8,  doth  not  execute  any  use,  but  only  uses  in  esse; 
so  a  right  of  a  present  use,  or  a  future  or  a  contingent  use,  are  excluded 
until  they  come  in  esse.  It  is  held  in  36  H.  8  (A),  Dyer,  58  a,  that  if 
cestuy  que  use  in  tail  with  divers  uses  in  remainder  makes  a  feoffment 
and  dies,  and  the  statute  of  27  H.  8  is  made,  now  the  issue  in  tail 
hath  the  right  of  any  use  in  esse,  as  the  Justices  termed  it,  10  Eliz.,  in 
Dalamer^s  Case ;  but  no  execution  thereof  until  entry  by  the  feofl^s. 
And  therewith  agree  the  cases  in  (/)  7  E.  6 ;  Stephen  Daves's  Case^ 
Dy.  88  b  and  15  &  16  Eliz.  (m) ;  Dame  BasherviWs  Case,  Dyer,  330  a, 
that  if  cestuy  que  use  in  possession  makes  a  feoffinent  before  the  statute 
no  right  of  an  use,  neither  in  possession  nor  in  remainder  shall  be 
executed  by  the  stat  of  27  H.  8,  till  regress  by  the  feoflfees—  Quid  ita? 
There  ought  to  be  seisin  in  the  feoffees,  cestuy  que  use  in  rerum  natura, 
an  use  in  esse,  and  the  estate  of  the  feoffees  ought  to  be  transferred  to 
cestuy  que  use  ;  and,  therefore,  admitting  our  case  had  been  before  the 
stat  of  27  H.  8,  and  that  our  feoffment  was  before  the  statute,  and,  afler, 
the  statute  was  made,  without  question  this  use  could  never  be  recon- 
tinued  or  the  repossession  of  the  land  executed  to  it  by  the  statute ;  then 
if  the  statute  doth  execute  only  uses  in  esse,  and  neither  the  right  of 
an  use  in  esse,  nor  an  use  in  contingency,  ex  hoc  sequitur,  that  the  right 
of  an  use  and  uses  in  contingency  remain  at  the  common  law  until  they 
come  in  esse,  and  therefore,  if  the  estate  of  the  feoflees  be  devested  by 
desseisin,  or  if  the  Queen  or  a  corporation,  or  an  alien,  or  a  person 
attainted,  &c.  be  enfeoflfed  before  the  use  come  in  esse,  or  if  the  land 
be  aliened  hand  fide,  upon  consideration  to  one  who  hath  no  notice, 
the  use  shall  never  be  executed,  unless  these  possessions  be  removed 
by  lawful  entry  or  action  of  the  feoffees.  And  if  their  entry  and  right 
be  barred  the  use  is  gone  for  ever,  as  it  was  at  the  common  law  before 
this  statute.  And  therefore,  if  cestuy  que  use,  in  tail,  remainder  in  tail, 
restrained  with  clause  of  perpetuity,  be  disseised,  no  use  in  contingency 

U)  RastaLUses,  9;  2  Sid.  65.  (m)  1   Co.   128  b;   1  And.  330;   Dyer, 
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can  be  executed  of  this  estate,  for  a  disseisor  cannot  be  seised  to  an 
use ;  and  then  there  wants  seisin  in  the  feoffees,  and  there  wants  an  use 
in  esse,  for  there  is  but  a  right  of  an  use,  and  it  is  impossible  that  the 
estate  of  the  feoffees  can  be  vested  in  cestuy  que  me  by  the  act  of  27   , 
H.  8,  when  they  have  not  any  estate  in  them  when  the  use  shall  be 
executed.     And  there  is  no  difference  as  to  the  execution  of  an  use  by 
force  of  this  statute  when  the  use  is  discontinued  before  the  statute,  and 
when  the  estate  of  the  land  is  altered  after  the  act  and  before  the  con- 
tingent use  comes  in  esse.    And  yet  a  more  colourable  argument  may 
be  made  for  the  execution  of  the  right  of  a  present  use  by  force  of  this 
act  (as  where  feoffees  were  disseised  before  the  statute)  than  for  the 
execution  of  a  contingent  use  after  the  act  being  divested  by  disseisin 
before  they  come  in  esse  ;  for  the  words  of  the  act  are,  "and  the  estate^ 
right  and  possession  that  was  or  hereafter  shall  be  in  such  person 
seised  to  any  such  use,  shall  be  in  cestuy  que  use,''  Sec,   So  that  when  the 
feoffees  are  disseised  before  the  statute,  and,  aft:er,  the  statute  is  made, 
now  the  feoffees  have  a  right  to  the  land,  and  cestuy  que  use  a  right  to 
the  use ;  ajid  the  statute  saith,  that  the  estate,  right  and  possession  that 
was  in  the  feoffees  shall  be  in  cestuy  que  use,  and  they  before  the  dis* 
seisin  had  the  estate,  and  after  the  disseisin  had  a  right ;  but  this  clause 
is  to  be  conjoined  with  the  first  branches  of  the  act,  and  because  seisin 
&ils  in  the  feoffees,  an  use  in  esse  in  cestuy  que  use,  and  the  estate  con- 
tinued, all  concurring  at  the  time  of  the  execution,  there  cannot  be  any 
execution  within  this  statute.     And  yet  at  several  times  there  was  seisin 
m  the  feofl^s,  and  use  in  cestuy  que  use,  and  seisin  for  a  time,  but  they 
do  not  meet  together  when  the  use  should  be  executed ;  and  for  this 
reason  in  the  said  case  the  use  cannot  be  executed  within  this  statute ; 
but  the  case  at  the  bar  is  stronger,  for  in  this  case  there  was  never  an  use 
in  esse  in  the  son  of  Christopher  before  the  discontinuance  and  devesting 
of  the  estates.  And  suppose  before  the  statute  a  feoffinent  in  fee  had  been 
made  to  the  use  of  J.  S.  for  life,  and  after  to  the  use  of  the  right  heirs 
of  J.  N.  and  the  feofiees  had  been  disseised,  and,  after,  the  statute  was 
made,  and  then  J.  N.  died,  and  after  his  death  J.  S.  died,  shall  this  use 
be  executed  in  the  right  heir  of  J.  N.  ?    No  truly,  for  the  reason  before 
rehearsed :  then  by  the  same  reason,  if  the  disseisin  had  been  in  the 
same  case  after  the  statute  and  before  the  death  of  J.  S.  (for  no  exe- 
cution can  be  during  his  life),  no  possession  shall  be  executed  in  the 
right  heir  of  J.  S.  within  this  statute.     By  this  it  appeareth  of  what 
moment  their  objection  is,  who  say,  that  after  the  statute  of  27  H.  8,  the 
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land  is  bound  with  the  contingent  use  in  whose  hand  soever  it  shall 
come^  for  that  objection  is  grounded  upon  five  absurdities. 

1.  The  use  shall  be  annexed  to  the  land«  and  not  to  the  estate  of  the 
land ;  and  by  the  same  reason^  a  person  attainted,  an  alien,  the  king  (n), 
a  corporation,  the  lord  by  escheat,  &c.,  might  after  the  statute  be  en* 
feoffid  or  seised  to  the  use  of  another,  if  the  land  only  was  bound  with 
the  use,  for  they  shall  have  (o)  commons,  advowsons,  estovers,  &c.,  as 
things  annexed  and  appurtenant  to  the  land ;  and  what  reason  shall  it 
be,  that  a  person  attainted,  corporation,  &c.,  could  not  originally  be  as 
well  enfeofied  to  the  use  as  they  shall  stand  seised  to  former  contin- 
gent uses,  but  eadem  est  ratio  of  the  creation  of  an  use,  and  of  the 
continuance  of  an  use  ? 

2.  The  statute  requires  (as  hath  been  said)  that  there  be  an  use  in 
esse,  and  an  use  is  but  a  confidence  and  trust,  for  so  the  words  of  the 
statute  expound  it  in  joining  those  words  together,  that  is  to  say  "  use, 
confidence,  and  trust  ;'*  but  it  is  absurd  to  say,  that  confidence  and  trust 
can  be  reposed  in  land  which  wants  sense,  and  which  in  regard  of 
sense  is  inferior  to  brute  beasts ;  and  it  would  be  less  absurd  to  say, 
that  beasts  may  be  trusted  who  have  sense  and  want  reason,  than  land 
which  wants  sense  and  reason  also  should  be  trusted. 

3.  If  the  land  shall  be  bound  and  charged  therewith,  as  with  a  rent, 
common  or  interest,  in  the  judgment  of  law,  then  that  in  effect  would 
overthrow  all  uses,  for  then  how  can  one  by  the  law,  by  deed  indented 
made  between  two,  covenant  to  stand  seised  to  the  use  of  a  stranger 
to  the  deed  ?  for  if  it  shall  be  as  a  charge  out  of  the  land,  it  shall  be 
void,  for  he  is  a  stranger  to  the  deed ;  and  how  can  a  man  after  the 
statute,  covenant  to  stand  seised  to  the  use  of  himself  for  life,  or  in  tail, 
the  remainder  over  ?  for  a  man  by  the  rule  of  the  law  cannot  create  in 
himself  a  particular  estate,  nor  give  himself  any  estate  in  possession  or 
remainder  (unless  peradventure  in  some  cases  by  conclusion) ;  but,  in- 
asmuch as  uses  after  the  statute  are  but  trusts  and  confidences,  the  law 
tolerates  them  so  long  as  they  agree  in  the  declaration  and  limitation 
of  their  estates  with  the  rule  of  the  law. 

4.  If  the  nature  of  an  use  be  changed,  and  a  new  hereditament  made 
by  construction  upon  this  statute^  then  if  {p)  a  man  makes  a  feoffinent  of 

(n)  Jenk.  Cent  195.  1  Co.  88  a,  100 b;  Hob.  81 ;  13  Co.  56:  8 

(o)  1  Co.  121  b ;  Co.  Litt  272  b ;  2  Co.  Co.  54  b ;  5  Ed.  4,  7  b  .*  Fitfc.  "  Subpcena,* 

Mb.  2i  Br.  "  DeacenV'  Us  7  H.  6,  4b;  Br. 

(d)  Co.  Litt  18  a,  and  n.  (2),  lb.  2,  172,  **  Feoffment  al  Use/'  32 ;  Dall.  61,  pi.  14; 

(28),  23  a;  2  Rail.  70S ;  Dyer,  184,  pi.  9 1  2  Co.  58  a. 


Chudleioh's  Case*  219 

land  on  the  part  of  the  mother  without  consideration,  his  heir  on  the 
part  of  the  &ther  shall  have  it;  but  it  was  agreed  of  late,  in  case  be- 
tween (q)  Colgate  and  Blythe,  in  Communi  Banco,  M.  29,  &  30  £liz., 
that  the  heir  on  the  part  of  the  mother,  shall  have  it  after  the  statute, 
as  he  should  have  before  die  statute,  as  5  E.  4,  7  b,  is. 

6.  If  the  law  shall  be  taken,  that  the  land  shall  be  bound  with  the 
contingent  use,  into  whose  hands  soever  it  shall  come,  this  absurdity 
and  confusion  would  be.  Suppose  there  is  tenant  in  tail,  the  remainder 
or  reversion  over  in  fee,  and  he  in  the  remainder  or  reversion 
covenants  by  deed  upon  good  consideration,  that  if  tenant  in  tail 
dies  without  isaue  within  four  years,  that  be  will  stand  seised  to  the 
use  of  B,  in  fee,  and  afterwards  tenant  in  tail  makes  a  feofiment  in  fee, 
and  the  feofiee  covenants  by  deed  with  C,  that  if  tenant  in  tail  dies 
without  issue  within  the  said  four  years  he  will  stand  seised  to  the  use 
of  C.  in  fee,  tenant  in  tail  dies  within  the  four  years,  who  shall  have 
the  use  in  this  case  ?  certainly  there  cannot  be  two  several  uses  in 
possession,  in  two  several  persons  at  one  and  the  same  time,  in  one 
and  the  same  land,  for  then  it  will  follow  that  there  will  be  two  several 
estates  in  possession  in  two  several  persons  at  one  and  the  same  time ; 
for  if  the  feo£fee  to  an  use  before  the  statute  had  bargained  and  sold  the 
land  upon  good  consideration  to  one  in  fee  who  had  no  notice,  and 
eiecutes  no  estate,  the  bargainee  shall  not  have  any  use,  but  the  an- 
cient use  continues,  for  there  (r)  remains  privity  of  estate  and  confidence 
also.  And  there  cannot  be  two  several  uses  of  one  and  the  same 
land,  in  one  and  the  same  degree ;  and  therefore  it  seems,  in  the  case 
which  hath  been  put,  the  use  of  the  feoffees  shall  be  executed,  and  not 
the  use  of  the  remainder  or  reversion,  for  both  uses  cannot  meet  in 
eite  together  of  one  and  the  same  land,  and  therefore  they  are  com- 
pelled to  confess  that  the  future  use  in  this  case  may  be  taken  away. 
And  if  it  be  so  in  the  case  of  tenant  in  tail,  the  remainder  over,  so  is  it 
in  the  case  of  lessee  for  life.  And  therefore  if  lessee  for  life  be,  the 
remainder  over  in  fee,  and  he  in  the  remainder  covenants  with  B.,  by 
deed  upon  good  consideration,  that  if  lessee  for  life  dies  within  four 
years,  that,  then  he  will  stand  seised  to  the  use  of  B.  in  fee  ;  and  after- 
wards lessee  for  life,  makes  a  feofiment  in  fee,  and  the  feoffee  makes 
the  like  covenant  with  C.  as  is  aforesaid,  and  afterwards  the  lessee  dies 
within  the  four  years,  none  can  deny  but  that  the  use  of  the  feoffee 
shall  be  executed,  and  not  the  contingent  use  limited  to  B.,  for  other- 

{q)  9  Co.  126  h.  (r)  Co.  Litt  271  b ;  1  Co.  136  b. 
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wise  confiision  would  follow.  And  that  is  all  one  with  the  case  at  the 
bar  in  effect,  i^r  in  that  before  the  contingent  use  came  in  esse  the 
lessee  for  life  made  a  feofiment  in  fee,  so  that  the  contingent  use  which 
should  rise  out  of  the  reversion  or  remainder  could  not  rise  until  the 
estate  was  recontinued,  and  revested ;  and  for  the  reason  thereof  a  no- 
table case,  between  (s)  John  Hunt,  and  Thomas  Gateley,  was  adjudged 
by  all  the  justices  of  Eng.  M.  34  &  35  Eliz.,  at  Hertford  term,  which 
case  began  Pasch.  23  Eliz.  And  it  was  in  effect,  that  there  was  tenant 
in  tail,  the  remainder  over  in  tail,  he  in  the  remainder  chargeth  it  with 
a  rentcharge  or  lease,  and  afterwards  tenant  in  tail  suffered  a  common 
recovery,  and  dieth  without  issue,  the  possession  of  the  recoveror  shall 
not  be  {t)  charged  with  the  lease  or  rent,  for  the  possession  and  the 
new  estate  of  the  recoveror,  which  he  hath  gained  from  the  tenant  in 
tail,  is  subject  to  the  charges  and  leases  of  the  recoveror,  and  cannot 
be  subject  to  the  leases  and  charges  of  him  in  the  remainder  also  (tc) 
simul  et  semel ;  so  in  the  same  case  it  was  agreed,  that  if  tenant  in 
tail  hath  made  a  feofiment,  the  estate  and  possession  of  the  (eoffee,  so 
long  as  the  same  continues,  is  not  subject  to  the  charges  and  leases  of 
him  in  the  remainder,  but  during  the  continuance  thereof  remains  sub- 
ject only  to  the  charges  and  leases  of  the  feoflfee;  for  there  it  was 
held,  that,  until  the  estate  out  of  which  the  charge  or  lease  is  derived 
be  recontinued,  the  lessee  cannot  enter,  nor  the  grantee  distrain,  ex 
quo  nota^  that  although  the  use  shall  be  (as  is  imagined  as  a  charge 
out  of  the  land),  yet  it  cannot  begin  until  the  estate  out  of  which  it 
issues  be  recontinued.  Then  it  will  be  demanded  when  the  entry  of 
the  feoffees  is  requisite  and  lawfiil  after  the  statute  of  27  H.  8,  and  when 
not  ?  and  as  to  that  there  are  divers  opinions.  Some  think  that  the 
entry  of  the  feoflfees  is  not  requisite  aft:er  the  statute  to  the  execution  of 
a  future  use,  but  when  the  estate  out  of  which  the  use  riseth  is  dis- 
turbed or  altered  by  disseisin,  or  aliened  to  one  who  hath  no  notice ; 
but  if  the  estate  continues  without  such  alteration,  then  the  entry  of 
the  feofiees  is  not  necessary ;  and  with  this  diversity  agree  the  Lord 
Dyer  and  Manwood,  in  17  Eliz.  (i?),  Dy.  340,  where  they  both  took 
the  same  difference,  when  the  feoffees  ought  to  enter  into  the  lands  to 

(t)  1  Co.  62b;   Poph.   5;  Jenk.  Cent  54,381;  1  Sand.  26,  28,  82, 43 ;  1  Co.  62 a; 

250  {  4  Leon.  150;  Ma  154;   1  And.  282;  (u)  1  Co.  62  b;  Goldsb.  8  ;  Poph.  6. 

Goldsb.  5 ;  2  Co.  52  b ;  10  Co.  42  b  ;  2  Roll.  (v)  Dyer,  340,  pi.  48  ;   1  Co.  101  a;    2 

Rep.  221.  And.  198,  199;  2  Leon.  14;  1  Co.  1Mb, 
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awake  the  sleeping  use,  and  when  not ;  and  their  reason  is  because 
there  ought  to  be  an  use  in  esse,  and  not  a  right  of  an  use,  and  the  es- 
tate of  the  feofiees  ought  to  be  transferred  to  cestut/  que  use,  and  this 
seems  clear  and  without  question.     And  others  have  taken  this  dif- 
ference, when  the  feoffees  by  their  entry  may  gain  their  ancient  fee- 
simple,  out  of  which  the  uses  rise,  there  entry  is  congeable,  otherwise 
not,  for  the  law  (as  they  affirm)  will  not  suffer  fractions  of  estates,  and 
particular  estates,  to  be  created  without  donors  or  lessors;   and  to 
prove  this  difference,  first  they  citeDalamere's  Case,  Plow.  Com.  350  {w), 
which  waa  thus  in  effect :  R.  Dalamere,  and  Beatrice  his  wife,  being 
cestuy  que  use  in  special  tail,  the  remainder  of  the  use  to  R.  Dalamere 
in  general  tail,  the  remainder  of  the  use  to  S.  Dalamere   in  fee; 
R.  Dalamere,  26  H.  8,  did  enfeoff  Dial,  who  before  the  statute  en- 
feofied  Lyster,  who  enfeoffed  S.  Dalamere,  who,  3  E.  6,  enfeoffed  Bar- 
nard in  tee ;  R.  Dalamere  died,  and  Jennings,  the  surviving  feoffee, 
entered  fbr  the  reviving  of  the  uses;  and  it  was  adjudged  that  his 
entry  was  lawful,  for  there  he  gained  fais  ancient  fee-simple,  for  it  was 
agreed  by  all  that  the  feoffinent  of  S.  Dalamere  was  not  within  the 
Stat  of  1  R.  3,  because  he  had  only  an  use  in  remainder,  and  he  who 
hath  but  an  estate  in  use  in  remainder  or  in  reversion  (as  it  is  there 
agreed)  cannot  make  an  estate  over  by  the  stat.  of  1  R.  3,  although 
the  words  of  the  statute  are  general,  every  feoffment,  gifl;^  grant,  &c. ; 
for  he  cannot  make  a  feoffment,  and  a  grant  of  the  fee  simple  of  the 
land  he  cannot  make,  for  then  would  follow  fraction  of  the  estates  of 
tht  feoffees^  and  particular  estates,  without  donor  or  lessor. 

And  if  A.  be  cestuy  que  use  for  life,  the  remainder  of  the  use  to  B. 
m  fee,  if  B.  may  grant  the  like  estate  of  the  land  as  he  had  in  the  use 
by  the  stat.  of  (;r)  1  R.  3,  then  it  would  follow  that  the  grantee  of  B. 
should  have  the  fee  simple  of  the  land,  and  the  feoffees,  who  before 
had  a  fee  simple,  should  have  now  but  an  estate  for  the  life  of  A., 
which  would  be  absurd  and  inconvenient  Also  some  say^  that  if  there  be 
tenant  for  life,  remainder  in  fee  to  the  use  of  B.,  and  before  the  statute 
he  in  the  remainder  disseised  lessee  for  life,  and,  after,  the  statute  is 
made,  the  statute  shall  not  execute  the  use  of  the  remainder,  for  the 
use  riseth  entirely  out  of  both  the  estates,  and  there  shall  not  be  a 
fraction,  neither  of  the  use  nor  of  estate,  for  then  he  in  the  remainder 
would  be  a  disseisor  for  life  only,  and  the  remainder  executed  to 
another,  which  would  be  against  the  rule  of  the  law ;  and  such  con- 

(w)  1  And.  830,  pL  350.  (x)  1  R.  3,  1. 
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struction  is  to  be  made  that  the  rules  of  law  be  not  broken.  So  if  there 
be  two  joint  feofiees  to  the  use  of  another,  and  one  disseiseth  the  other 
before  the  statute^  and,  after,  the  statute  is  made,  there  shall  not  be  a 
fraction  of  the  estate  of  the  feoffee  for  one  moiety,  nor  a  breach  of 
the  jointure,  for  the  statute  of  27  H.  8  saves  the  warranty,  which  by 
such  fraction  of  the  estate  would  be  lost     And  also  the  statute  saith, 
that  the  estate  which  was  in  the  feoffee  shall  be  deemed  in  cesiuy  que 
use,  and  that  cannot  be  if  there  shall  be  such  fraction  of  the  estate  of 
the  feoffee.     And  they  cited  the  case  in  M.  16  &  16  Eliz.  (y),  Dy. 
329  and  330,  which  was  cited  for  the  opinions  of  Catlyn  and  Dyer, 
Ch.  Just,  Saunders,  Ch.  Baron,  and  Manwood,  Justice,  without  any 
open  argument  upon  a  case  referred  to  them  out  of  the  Chancery, 
where  the  case  in  effect  was  such, — A.  cestuy  que  use  in  tail,  the 
remainder  of  the  use  to  B.  in  tail,  the  remainder  of  the  use  to  A.  in 
fee.     A.,  before  the  statute,  makes  a  feofiment  to  the  use  of  himself 
for  life,  and  afler  to  the  use  of  his  eldest  son  and  his  wife,  and  to  the 
heirs  of  the  body  of  the  son,  &c.,  and  afterwards  the  statute  is  made^  the 
father  dieth,  the  first  feoffees  enter,  intending  to  have  revived  the  first 
use  in  tail,  and  so  to  have  excluded  the  son's  wile  (which  was  the 
Lady  Baskervill)  of  the  use  limited  upon  the  second  feoffinent     But 
it  was  resolved,  that  their  entry  was  not  lawful,  because  by  the  feoff- 
ment of  A.,  who  was  eesttty  giie  use  in  tail  in  possession  (and  also  had 
the  fee  simple  of  the  use).     The  fee  simple  of  the  use  was  lawfully 
departed  with,  and  as  to  that,  the  right  of  the  feoffees  bound  by  the 
statute  of  1  R.  3,  then  the  feoffees  by  their  entry  could  not  have  their 
former  estate,  seiL  the  fee  simple,  but  should  have  a  particular  estate 
without  donor  or  lessor,  for  which  reason  their  entry  was  not  lawful ; 
for  the  said  Justices  took  it,  that  when  cestuy  que  use  in  possession 
makes  a  feoffinent,  the  same,  by  the  express  letter  of  the  statute  of 
1  R.  3,  bars  the  entry  of  the  feoffees  for  the  fee  simple,  and  by 
consequence  the  law  will  not  suffer  any  division  or  fraction  of  the 
estate  of  the  feoffees,  for  this  reason  their  entry  was  not  lawful.     But 
see  Dalamere's  Case,  10  Elis.,  Plow.  Com.  350,  upon  solemn  argument 
and  great  deliberation  adjudged  contrary.     But  others  think  it  is  not 
impertinent  to  say,  that  by  the  act  of  parliament  the  estate  d*  the 
feoffees  shall  be  divided,  and  it  is  not  to  be  resembled  to  cases  at  the 
common  law;  and  if  other  construction  should  be  made,  it  would  be 
against  reason  and  conmion  allowance,  and  great  absurdity  would^  as 

(y)  1  Co.  126  a;  1  And.  330 ;  Dyer,  329,  pi.  17;   Hob.  250,  345. 
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they  conceived,  from  thence  ensue ;  for  they  said,  that  if  a  man  (z) 
covenants  by  deed  with  another,  that  after  his  death  his  son  shall  have 
his  land  in  tail,  that  in  this  case  the  stat  of  27  H.  8  shall  make  a 
fraction  of  his  estate,  for  he  shall  have  an  estate  for  life,  as  parcel  of 
hts  ancient  estate,  and  his  son  shall  have  the  use  and  estate  executed 
by  the  statute  of  27  Hen.  8. 

And  if  the  feoffees  shall  never  enter  but  when  they  shall  have  their 
ancient  fee^imple,  ex^hoc  it  would  follow,  that  if  a  man  who  hath  no 
son  makes  a  feoffment  to  the  use  of  himself  for  life,  and  after  to  the 
use  of  his  1,  3,  S,  4,  &c.,  sons  in  tail,  and  for  default  of  such  issue  to 
the  use  of  A.  in  tail,  the  remainder  over  to  other  persons  in  rerum 
luUura,  there  all  the  uses  in  esse  limited  after  the  contingent  uses  are 
executed  by  the  statute  of  27  H.  8.  And  in  such  case,  if  by  disseisin 
or  other  alteration  of  the  estate  before  the  being  of  the  fiiture  uses, 
the  entry  of  the  feoffees  should  be  taken  away,  because  they  cannot 
have  their  ancient  and  former  fee  simple,  that  would  be,  as  they  con- 
ceived, inconvenient  and  dangerous,  and  that  would  in  effect  take  away 
the  entry  of  all  feoffees  at  this  day ;  for,  almost  in  all  such  conveyances 
by  limitation  of  uses,  some  of  the  later  remainders  are  limited  and 
executed  by  the  statute  in  ])erson8  in  rerum  natura,  which  cannot  be 
devested  by  the  entry  of  the  feoffees.  On  the  other  side,  great 
absurdity  and  inconvenience  will  follow,  to  say  the  estate  remaineth  in 
the  feoffees  to  serve  the  ftiture  use  when  it  shall  happen  ;  for  suppose 
a  man  makes  a  feoffment  to  the  use  of  the  feoffor  for  life,  and  after  to 
the  use  of  his  .eldest  son  in  tail  (he  having  no  son  at  the  time),  and 
after  to  the  use  of  A.  in  tail,  and  after  to  the  use  of  B.  in  fee,  in  this 
case,  if  any  estate  shall  be  left  in  the  feoffee  to  serve  the  fiiture  use,  he 
ought  to  have  an  estate  in  fee  simple  determinable  in  the  mean  time, 
and  dien  the  feoffor  shall  have  an  estate  for  life,  and  the  feoffee  shall 
have  an  estate  to  him  and  his  heirs  as  long  as  he  who  is  not  in  esse 
(and  who  peradventnre  never  will)  shall  have  heir  of  his  body,  and  yet 
an  estate  tail  shall  be  vested  and  executed  in  A.,  and  the  remainder  in 
fee  in  B.,  which  will  be  absurd  and  inconvenient,  as  before  is  said. 
And  it  will  be  also  inc<Hivenient  and  dangerous,  for  then  the  feoffees 
should  punish  waste  and  enter  for  the  forfeiture,  &c.,  and  yet  perad*- 
venture  the  fiiture  use  will  never  happen ;  and  therefore  theyC&nceived 
that  all  the  uses  in  esse  were  presently  executed,  and  no  estate  should 

(s)  Sidert  26;  Raym.  229,  O;  Ben.  69;   March.  50-,  1  Leon.  195;  Winch.  60,  61 1 
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be  left  in  the  feoffeeiin  the  mean  time  till  the  future  use  come  in  esse. 
But  they  conceived  a  possibility  of  entry  should  remain  in  the  feoflFee, 
which  the  Ld.  Dyer,  in  17  Eliz.,  Dyer,  340  b,  termeth(a)  scintiUa 
juris  ;  for  if  the  feoffor  hath  issue  a  son,  then  presently,  by  the  opera- 
tion of  the  act  of  27  H.  8,  the  feoffees  should  have  an  estate  to  preserve 
this  use,  for  the  statute  saith,  that  the  estate,  &c.,  that  was  in  such  per^ 
son  or  persons  that  were,  or  hereafter  should  be,  seised  of  any  lands  to 
the  use  of  any  person  or  persons,  shall  be  deemed  pr  adjudged  in  him  or 
them  that  have,  or  hereafter  shall  have,  such  use ;  so  that  when  the 
son  is  bom,  or  when  the  future  use  cometh  in  esse,  they  say  that  the 
statute  giveth  the  estate  from  the  feoffee  to  cestuy  que  use,  and  tlierefore, 
by  necessity  of  reason,  the  estate,  afler  the  contingent  use  cometh  in 
esse,  shall  be  in  the  feoflfee  to  preserve  this  future  use,  which  by  force  of 
the  statute  might  be  deemed  and  adjudged  out  of  the  feofiee  to  cestuy 
que  use  ;  but  the  feofiees  in  the  case  before  put  have  but  a  possibility, 
because  if  the  future  use  do  not  come  in  esse  during  the  particular 
estate,  then  it  shall  never  take  effect;  for,  inasmuch  as  it  is  in  the 
nature  of  (&)  a  remainder,  it  ought  to  take  effect  and  vest  during  the 
particular  estate,  or  at  least  at  the  time  of  the  determination  of  the 
particular  estate.  And  it  was  said,  at  the  bar  by  the  counsel  of  the 
defendant,  that  this  seems  to  be  the  better  opinion. 

And  it  was  said  that  no  uses  shall  be  executed  by  the  statute  of  27  H. 
8,  which  are  limited  against  the  rules  of  the  common  law,  and  the  rea- 
son thereof  is  manifest;  for  it  appears  by  the  preamble  of  the  statute  27 
H.  8,  that  it  was  the  intent  of  the  makers  of  the  act  to  restore  the  ancient 
common  law  of  the  land,  and  to  extirpate  and  extinguish  such  subtile 
practised  feoffments,  fines,  recoveries,  abuses  and  errors,  tending  to  the 
subversion  of  the  good  and  ancient  common  laws  of  the  land ;  so  t}iat  it 
fully  appears  that  this  act  of  27  H.  8,  shall  not  execute  any  use  which 
is  limited  against  the  rule  of  the  common  law,  for  the  intent  of  the 
act  was  to  extinguish  and  extirpate  not  the  feofimenty  fine  or  recovery, 
for  these  were  laudable  and  good  conveyances  of  lands  and  tenements 
by  the  common  law,  as  is  in  effect  recited  in  the  beginning  of  the  pre- 
amble; but  such  uses  which  are  abuses  and  errors,  and  therefore 
erroneous  because  they  are  against  the  rule  of  the  common  law,  and 
therefore  this  law  of  27  H.  8,  is  a  law  of  restitution,  scU.  to  restore 

(a)  Dyer,  340,  pi.  49;   1  Co.  132 bj  2  (6)  1  Co.  66b;  Plow.  29a,  b,  25 b;  2 
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the  good  ancient  common  law  which  was  in  a  manner  subverted  by 
ftbusive  and  erroneous  uses.  And  therefore  if  a  man  at  this  day  makes 
a  feoffinent  in  fee  to  the  us6  of  A.  for  (c)  years,  and  after  to  the  use  of 
the  right  heirs  of  B.  or  to  the  use  of  the  wife  of  B.  who  shall  be ;  this 
limitation  to  the  right  heirs  and  to  the  wife  is  void,  because  it  had 

0 

been  void  if  it  had  been  limited  in  possession,  ut  patet  M.  2  &  3  Eliz. 
Dy.(rf)  190,  191.     So  in  the  same  case  if  the  use  be  limited  to  A.  for 
life,  and*  after*  to  the  use  of  the  right  heirs  of  B.,  or  to  the  (e)  wife  of 
B.  who  shall  be,  if  A.  dies  and  after  B.  'dies,  or  takes  wife,  this  re- 
mainder limited  to  the  right  heirs  or  to  the  wife  of  B.  is  void,  for  it 
would  be  void  if  it  had  been  limited  in  possession.     And  the  statute 
of  27  H.  8,  intended  to  restore  the  good  and  ancient  common  law,  and 
not  to  give  more  privilege  to  the  execution  of  uses  than  to  estates, 
which  are  executed  by  the  ancient  common  law.     And  in  proof  thereof 
it  was  resolved  by  all  the  Justices  of  England,  Pasch.  35  Eliz.,  in  the 
case  of  the  Earl  of  (/)  Bedford  referred  to  them  out  of  the  Court  of 
Wards,  and  was  thus  in  effect,  Francis  Earl  of  Bedford  made  a  feoff- 
ment in  fee  of  divers  manors  to  the  use  of  himself  for  years,  and  afler 
to  the  use  of  John  Lord  Russell,  his  son  and  heir  apparent,  and  to  the 
heirs  males  of  his  body  begotten,  and  for  want  of  such  issue  to  the 
use  of  the  right  heirs  of  the  said  Earl ;  and  afterwards  the  said  John 
Lord  Russell  died  without  issue  male  in  the  life  of  the  said  Earl ;  and 
it  was  resolved,  that  the  use  and  estate  limited  by  way  of  remainder 
to  the  right  heirs  of  the  Earl  was  void,  for  it  had  been  void,  if  it  had 
been  limited  by  estate  executed  at  the  common  law,  for  the(^)  remainder 
ought  to  vest  during  the  particular  estate. 

And  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  his  eldest  son  and  his  heirs  male  of  his  body, 
and  for  want  of  such  issue  to  the  use  of  his  second  son  in  tail,  &c., 
provided  that  if  his  eldest  son  (h)  attempt  to  suffer  a  recovery,  or  levy 
a  fine,  &c.,  that  then  his  estate  shall  cease,  as  if  he  had  been  naturally 
dead,  and  not  otherwise,  and  that  then  the  land  shall  descend  or  remain, 
as  if  he  had  been  naturally  dead,  without  any  forfeiture ;  the  eldest  son 
hath  issue  a  son,  and  attempts  to  alien,  in  this  case  the  proviso  is  re- 
pugnant and  void,  for  if  it  had  been  limited  by  conveyance  at  the 
common  law  in  possession  without  doubt  it  had  been  void:  and  in 

(e)  Mo.  488.  Roll  418,  791 ;  Skin.  361 ;  Raym.  83. 
(rf)  1  Co.  134b.  ig)  Plow.  29a,  b,  25  b;  1  Co.  66b ;  2 

(e)  Raym.  47.  Co.  51  a ;  3  Co.  21  a ;  Raym.  54,  413 ;  2 

if)  Mo.   871,   718;    Jenk.   Cent.  248;  And. 37;  Perk.  12;  1  Co.  134b;  Poph. 82. 
Poph.  3,  82;  2  And.  197;  2  Co.  91  b;  2  (h)  1  Co.  83b,  84a;  6  Co.  42a. 
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such  case^  if  it  should  be  good,  I  demand  in  whom  the  estate  tail  shall 
be  after  such  attempt,  and  who  shall  have  the  writ  of  waste,  and  shall 
'  enter  for  the  forfeiture,  during  the  natural  life  of  tenant  in  tail  ?  And 
if  a  man  by  deed  with  livery  of  seisin  gives  land  in  tail,  the  remainder 
in  tail,  the  remainder  in  fee :  provided  always  (as  above),  such  proviso 
is  repugnant  and  void,  as  is  directly  proved  by  (i)  RicheVs  Casey  in  Litt 
163,  and  by  (j)  21  Hen.  7,  1 1,  and  (A)  21  Hen.  6,  33  b.  And  this  case 
of  an  use  is  not  to  be  resembled  to  a  rent  (Z)  newly  created,  or  any 
other  thing  out  of  the  land,  but  only  to  land  itself,  for  now  the  stat 
hath  with  an  indissoluble  marriage  united  the  land  and  use  together, 
and  it  will  be  consonant  to  the  intent  of  the  makers  of  the  act  of  27  H. 
8,  to  restore  the  ancient  common  law  in  the  construction  of  the  execu- 
tion of  the  possession  to  the  use.  Then  it  will  be  objected,  that  inas- 
much as  the  stat  in  the  mean  time  executes  all  the  uses  in  esse,  and 
cestuy  que  use  is  quodam  modo  in  the  post,  and  not  in  in  the  privity  of 
the  estate  out  of  which  the  future  use  rises,  that  for  this  reason  the 
future  use  shall  not  rise  at  all,  which  will  be  mischievous  and  incon- 
venient 

The  answer  to  this  objection  will  be  plainer  if  a  case  be  put  of  an 
use  in  esse  and  in  futuroy  and  upon  that  the  manner  how  Aiture  uses 
shall  be  vested  by  the  stat  of  27  H.  8,  will  be  shown,  as  by  way  of 
demonstration.  A.  makes  a  feofiment  in  fee  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  him  who  shall  be  his  first  son  in  tail,  and 
for  default  of  such  issue  to  the  use  of  B.  in  tail,  and  for  default  of  such 
issue  to  the  use  of  C.  in  fee ;  in  this  case  immediately  by  the  feofiment 
A.  hath  an  estate  for  life,  the  remainder  to  B.  in  tail,  the  remainder  to 
C.  in  fee,  and  no  estate  is  put  in  abeyance  or  left  in  the  feofiees ;  but 
if  after  A  hath  issue  a  son  then  the  possibility  which  the  feofiee  had 
becomes  an  estate  in  law,  and  the  statute  immediately  executes  the 
possession  according  to  the  limitation  of  the  use ;  but  if  tenant  for 
life  be  disseised  before  the  birth  of  the  son,  and  after  he  hath  issue  a 
son,  now  nothing  vests  in  the  son  because  there  ought  to  be  an  use  in 
esse  before  the  statute  can  execute  the  possession ;  but  who  shall  enter 
to  remove  the  impediment,  and  to  restore  the  privity  of  the  estates  ? 
Certainly  if  the  tenant  for  life  re-enters  he  shall  revive  all  the  former 

(i)  Litt.  sect  720;   Co.  Litt  S77b;    1  dition,"  67. 

Co.  88a;  2  And.  135,  138;  1  Roll  Rep.  (/)  Perk,  sect  327;    Plowd.  156a;    10 

485 ;  1  Co.  131  b.  H.  7,  IS ;  6  E.  2.  "  Dower."  148 ;  12  E.  3, 

(j  )  Br.  "  Condition,"  83.  "  Condition,"  11 ;  22  E.  3,  19a;  4  Leon. 

(A)  Fitz.  *•  Condition,"  4;    Br.  '*  Con-  83 ;  6  Co.  41  a;  8  Ca  17  bj  1  Cow  87  a. 
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estates  which  the  statute  of  27  Hen.  8,  hath  executed  to  the  former 
uses  in  esfe^  and  therefore  also  the  statute  doth  transfer  the  estate  of 
the  land  to  the  son  in  tail,  for  that  is  the  privity  which  the  statute  re- 
quireth,  scil.  privity  of  estates  which  the  same  statute  hath  executed 
upon  the  limitation  of  the  uses  in  the  same  conveyance  before,  and 
after  the  death  of  tenant  for  life  the  feoflees  may  enter  and  revive 
the  use.  And  as  lessee  for  years  or  for  life,  upon  condition  to  have 
fee,  cannot  have  an  (m)  increase  and  enlargement  of  his  estate,  but 
upon  the  privity  of  estate  of  the  lessee ;  so  no  remainder  of  a  future 
use  can  be  transferred  into  an  estate  by  force  of  this  act,  before  the 
particular  estates  executed  by  the  statute  upon  the  limitation  of  the 
uses  in  the  same  conveyance  are  recontinued.  But  if  tenant  for  life 
makes  a  feofiment  in  fee,  or  dies  before  the  birth  of  the  son,  his  re- 
mainder is  destroyed.  As  (n),  if  a  lease  be  made  for  life  the  remainder 
to  the  right  heirs  of  J.  S.,  if  the  lessee  for  life  makes  a  feofiment,  or 
dies  during  the  life  of  J.  S.,  the  remainder  to  the  right  heirs  is  de- 
stroyed ;  and  that,  as  it  seems,  is  the  best  construction  of  the  stat  of 
27  H.  8;  for  other  construction  would  overthrow  the  estates  of  an 
infinite  number  of  persons,  which  would  be  inconvenient  and  against 
the  practice  and  common  opinion  ever  since  the  making  of  the  said  act 
to  this  day. 

Another  objection  hath  been  made  that  an  use  in  contingency  is 
in  the  custody  of  the  law,  and  therefore  cannot  be  discontinued  or 
taken  away;  but  from  thence  will  follow  great  absurdities.  1st  It 
would  be  absurd  that  a  future  or  contingent  use  might  be  discon- 
tinued or  taken  away  by  feofiment  bona  fde  upon  notice  or  disseisin, 
&c  before  the  stat.  and  shall  not  be  thereby  taken  away  or  discon- 
tmued  after  the  stat,  when  the  stat  doth  not  extend  to  it  until  it 
comes  in  esse.  2ndly.  It  would  be  absurd  that  the  law,  which  by  its 
definition  is  sanctio  sancta,  jubens  honesta  et  prohibens  contraria, 
should  be  the  conservator  or  preserver  of  a  thing  impious  and  fraudu- 
lent ;  for,  by  the  judgment  of  the  whole  parliament  of  27  H.  8  (o),  uses 
are  subtle  and  crafty,  invented  by  fraud  to  disinherit  heirs,  to  defraud 
the  king  and  all  other  lords  of  their  escheats,  wards  and  other  profits 
of  their  seigniories,  to  deceive  purchasers,  &c. ;  and  as  it  is  in  the  pre- 
amble to  introduce  many  other  inconveniences,  and  to  raise  trouble  and 
unquietness  between  the  subjects,  will  this  hejubere  honesta  et  prohu 
here  contraria  ?    No  truly,  but  will  be  Jubere  iniqua  et  prohibere  can- 

(m)  8  Co.  75  a.  (»)  1  Co.  135  b.  (o)  1  Co.  121  b. 
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traria;  and  therefore  Fitzh.,  in  BohenhanCs  Case,  28  H.  8,  Dy.  12,  saith 
truly,  that  uses  are  odious  in  the  law.  Srdly.  The  common  law  will  not 
keep  and  nourish  these  subtile  and  fraudulent  uses,  tanqnam  in  gremio 
leffis,  because,  as  appears  by  the  judgment  of  all  the  parliament,  in 
27  H.  8,  they  were  invented  and  practised  in  subversion  of  the  ancient 
common  law ;  but  the  law  will  not  preserve  a  subverter  and  destroyer  in 
its  bosom ;  and  these  uses  are  termed  abuses  and  errors  by  the  whole 
parliament  in  27  H.  8,  and  therefore  cannot  remain  in  gremio  legis.  So 
the  intent  of  the  parliament  was  to  extirpate  and  extinguish  subtle  and 
fraudulent  uses  as  things  tending  to  the  subversion  of  the  ancient  com- 
mon law,  and  as  authors  of  frauds,  subtilty,  deceit,  trouble,  inquietness, 
errors  and  abuses,  besides  many  and  great  mischiefs  and  inconveniences; 
and  the  letter  also  of  the  purview  of  the  act  was  clearly  against  them, 
and  therefore  it  would  be  against  all  reason  to  make  a  construction 
against  the  express  intent  and  meaning  of  the  act  of  parliament,  but 
herein  to  imitate  the  example  of  the  reverend  judges  in  times  past,  who 
always  construed  all  acts  made  against  the  fraud  of  uses  (for  of  those 
only  it  was  spoken)  (p),  liberally  and  by  equity  against  the  letter  for 
suppressing  the  fraud  and  inconveniences  of  uses,  and  therefore  where 
the  statutes  of  (9)  1  R.  2  &(r)  4  H.  4,  aforesaid,  gave  an  action  to 
[against]  ccstuy  qtie  use  (calling  him  pernor  of  the  profits)  and  that  the 
writ  should  not  abate  for  non-tenure,  yet  the  Judges,  M.  (5)  4  E.  4,  38  b, 
by  equity  to  meet  with  the  fraud  of  uses,  did  extend  it  to  joint-tenancy  as 
it  is  there  held,  and  also  in  (0  5  E.  4,  44  b  &  45  &  (m)  7  H.  6,  10  a,  and 
the  Judges  in  {x)  36  H.  6,  34  a,  b,  extend  the  said  stat  by  like  equity 
to  disclaimer.  Also,  the  stat  of  1  H.  7,  c.  1,  gave  a  formedon  only  by 
express  name  against  ces(  que  use,  but  the  Judges,  Mich,  (y)  14  H.  7, 
17,  31  &{z)  15  H.  7,  8,  upon  long  debate,  extended  it  to  a  scire  facias 
to  execute  an  estate  tail  in  remainder  by  equity ;  so  the  stat  of  1  R. 
3,  c.  1,  which  speaks  of  leases,  &c.  made  by  cestuy  que  use,  is  extended 
by  the  Judges  in  (a)  7  H.  7,  6  a,  b,  to  executions  by  elegit,  &c.,  by 
cestuy  que  use;  and  where  the  stat  of  1  R.  3,  saith,  all  grants,  &c 

( p  )  3  Co.  82  a.  Fitz.  "  Maintenance  de  Brief/'  9. 
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(#)  5  Co.  77  b;  Fitz.  "Maintenance  de  (z)  **  Maint.  de  Brief,"  60 ;  Plowd.59b, 

Brief,"  35 ;  Br.  «  Pernor  de  ProHte."  25.  178  a ;  Br.  "  Pernor  de  Profits,"  10. 

(0  Long.  Quinto,  E.  45  a;  Br.  "  Pernor  (a)  Br.  "  Feoffment  al  Use,"  25;   Fiti. 

de  Profits,"  &C.,  20.  "  Execution,"  19;  Br.  **  Execution,"  90; 

(u)  Br.  "  Pernor  de  Profits,"  &c.,  34;  Br.  '*  Recogniz."  13,  in  fine. 


Chudleigh's  Case.  229 

shall  be  good  against  him  and  his  feoffees,  yet  it  was  agreed,  4  H.  7, 
8  b,  that  the  grant  of  a  rentcharge  should  be  good  against  the  dis- 
seisor of  the  feoffees.     And  if  cestuy  que  use  be  enfeoffed  by  the  dis- 
seisor of  the  feoffees,  and  he  makes  a  feoffment  over,  if  the  letter  of 
the  act  of  1  R.  3  be  only  considered,  that  is  not  according  to  his  au- 
thority, given  by  the  precise  words  of  the  said  act,  for  it  is  said  in  8  H. 
7,  fol.  9  a,  that  he  ought  to  do  it  as  servant  and  in  the  right  of  the 
feof&es ;  and  yet  (&),  27  H.  8,  29  b,  it  is  good  to  a  purchaser  by  the 
equity  of  the  stat,  for  as  it  is  said  in  (c)  5  H.  7,  5  b,  the  same  act  was 
made  for  the  advantage  of  the  grantees  and  not  for  the  advantage  of 
cesttn/  que  use.    But  in  the  case  at  bar  the  meaning  of  the  makers  of  the 
act  is  apparent  and  the  letter  of  the  act  is  expressly  with  us,  and  greater 
mischiefs  otherwise  would  follow  than  were  before  the  act,  if  these 
future  uses  should  be  preserved  in  the  case  at  the  bar.     The  stat.  made, 
13  E.  1,  De  danis  conditionalibusy  in  a  manner  created  perpetuities,  and 
it  continued  about  200  years;  but  in  (d)  12  E.  4, 19,  by  the  resolution 
of  the  Judges  it  was  resolved,  that  by  a  common  recovery  the  estate 
tail  should  be  barred,  for  the  mischiefs  which  were  introduced  in  the 
commonwealth  thereby.     In  the  time  of  R.  2,  Just.(e)  Richel  attempted 
to  make  a  perpetuity  as  it  appears  by  Litt.  in  his  chapter  of  Warranty, 
fol.  263  and  21  H.  6,  33  b,  which  was  such  in  effect.  Just.  Richel 
having  divers  sons  and  intending  that  none  of  his  sons  should  alien 
those  lands,  or  make  a  warranty  to  bar  or  hurt  the  others,  made  a  deed 
indented  to  such  effect,  scil.  that  the  lands  and  tenements  were  given 
to  his  eldest  son  in  tail  upon  condition,  that  if  his  eldest  son  should 
alien,  in  fee  or  in  tail,  &c.,  or  if  any  of  his  sons  should  alien,  &c.,  that 
then  their  estate  should  cease  and  be  void,  and  that  then  the  lands 
should  remain  to  his  second  son  in  tail,  &c.,  and  sic  ultrUy  the  remain- 
der to  his  other  sons,  and  livery  and  seisin  was  made  accordingly. 
But  all  such  remainders  were  void  because  the  limitations  of  them 
were  against  the  rule  of  the  law,  as  appears  there  by  Litt     And  it  ap- 
pears in  21  H.  6,  33,  that  Thiming,  Chief  Justice  of  the  Com.  Pleas, 
made  the  like  perpetuity  for  the  continuance  of  his  land  in  his  blood 
without  alienation ;  but  the  Judges  held  that  it  was  against  the  law. 
And  if  after  the  stat.  of  27  H.  8,  which  hath  made  an  inseparable  unity 
and  conjunction  between  the  use  and  the  possession,  the  like  construction 

(h)  Br.  **  Feo£fnient  al  Use  '*  8.  Goldsb.  308 ;  Hardr.  209. 
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shall  be  made  of  estates  limited  in  use  and  executed  by  the  stat.  as  of 
estates  executed  in  possession  and  by  the  common  law^  it  will  be  hard, 
in  my  opinion,  to  maintain  such  provisoes  or  conditions  to  make  estates 
of  freehold  and  inheritance  lawfully  vested  to  cease  in  one,  and  to  vest 
and  revest  in  others,  against  the  rule  of  the  common  law.  And  so  I 
conceive  upon  the  whole  matter,  that  the  future  uses  in  the  case  at  the 
bar  by  the  said  feoflment  of  the  feoffees  were  utterly  destroyed,  and, 
by  consequence,  judgment  ought  to  be  given  for  the  defendant. 

And  afterwards  this  case  was  openly  argued  by  all  the  Justices  of 
England  and  the  barons  of  the  Exchequer,  in  the  Exchequer  Chamber, 
at  six  several  days:  1.  By  Baron  Ewens  and  Justice  Owen;  2.  By 
Just  Beamond  and  Justice  Fenner ;  3.  By  Just  Walmesley  and  Just 
Gawdy ;  4.  By  Baron  Clark  and  Justice  Clench ;  5.  By  Sir  W. 
Periam,  Chief  Baron  of  the  Exchequer,  and  by  Sir  Ed.  Anderson  Ch. 
Just  of  the  Com.  Pleas ;  and  6.  By  Sir  J.  Popham,  Ch.  Just  of  Engl. 
All  which  arguments  of  the  judges  and  barons  I  heard,  except  only 
that  of  Just  Beamond,  and  therefore  what  I  shall  say  of  that,  I  shall 
say  by  credible  relation  of  others ;  but  my  intent  is  not  to  report  any 
of  their  arguments  at  large,  and  in  the  same  form  as  they  were  deli- 
vered by  them,  but  to  make  such  a  summary  collection  of  the  effect 
and  substance  of  them  ^11,  as  the  matter  (it  being  the  first  case  which 
was  adjudged,  and  being  of  great  importance)  will  permit 

And  because  Just  Walmesley  and  the  Chief  Baron  only  argued  that 
judgment  should  be  given  for  the  plaintiff,  and  all  the  other  judges 
and  barons  concluded  against  the  plaintiff,  I  begin  virith  the  efiect  of 
their  two  arguments ;  viz. — 

Before  the  stat  of  1  R.  3,  the  feoffees  had  not  only  the  whole  estate 
in  the  land,  but  also  the  whole  power  to  give  and  dispose  of  it;  for 
cesf  que  use  was  a  trespasser,  if  he  entered  upon  the  land  against  their 
will.  And  afler  the  stat  of  1  R.  3,  cesf  que  use  had  power  to  make  a 
disposition  of  the  land  itself;  and  yet  notwithstanding  that,  the  whole 
estate  of  the  land  did  remain  in  the  feoSee  until  cesf  que  use  bad  made 
such  a  disposition,  for  which  reason  the  said  act  intending  to  provide 
for  cesf  que  use  had  not  made  a  sufficient  provision  for  him.  For  the 
estate  of  the  land  remaining  in  the  feoffees,  they  many  times  contrary  to 
the  trust  reposed  in  them,  by  secret  feoffinents,  estates  and  other  covinous 
acts  had  defrauded  cest*  que  use,  and  had  prevented  such  disposition 
of  the  land  which  the  said  act  of  1  R.  3,  gave  him  ;  and  as  Walmesley 
said,  there  was  sometimes  fraud  in  both,  for  when  cest*  que  use  by  him- 
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self  without  the  feoffees,  by  force  of  the  stat  of  1  R.  3,  and  the  feoffees 
by  themselves  without  ce$t^  que  use,  by  the  common  law,  had  both 
seyerally  absolute  power  to  make  disposition  of  one  and  the  same  land ; 
sometimes  cestvy  que  use  by  his  secret  estates  prevented  the  feoffees, 
and  sometimes  the  feoffees  by  the  like  secret  estates  prevented  cestuy 
que  use,  so  that  as  he  said,  they  played  at  double  hand,  and  thereby 
frustrated  the  true  intent  of  the  act  And  the  Chief  Baron  and  Wal- 
mesley  said,  'that  the  stat  of  27  H.  8  was  not  made  to  extinguish  or 
eradicate  any  uses,  but  the  stat  of  27  H.  8  hath  advanced  uses,  and 
hath  now  established  safety  and  assurance  for  cestuy  que  use  against  his 
feoffees ;  for  before  the  stat  the  feoffees  were  owners  of  the  land,  and 
now  the  stat  hath  made  cestuy  que  use  owner  of  the  land ;  before  the 
stat  the  possession  governed  and  ruled  the  use,  but  now  since  the  stat 
the  use  governs  and  rules  the  possession ;  for  by  the  said  act  of  27  H. 
8,  the  possession  is  a  subject  and  follower  of  the  use.  And  no  word 
in  the  preamble  doth  condemn  uses,  but  for  the  extirpating  and  ex- 
tinguishing of  all  such  subtle  practised  feoffments,  fines,  recoveries, 
abuses,  &c.  ;  so  that  the  uses  are  not  guilty  of  the  inconveniences 
mentioned  in  the  preamble,  but  the  feoffments,  fines  and  recoveries, 
subtily  and  craftily  practised,  so  that  the  intent  of  the  act  was  to  ex- 
tirpate and  extinguish  (which  are  both  significant  words)  all  such  feoff- 
ments, fines  and  recoveries ;  but  how  ?  by  destroying  of  uses  ?  no  truly, 
but  by  devesting  the  whole  estate  out  of  the  feoffees,  conusees  and  re- 
coverors,  and  vesting  it  in  cestuy  que  use,  so  that  it  would  be  against 
the  meaning  and  the  letter  of  the  law  also,  to  say  that  any  estate  or 
right,  or  scintilla  juris  should  remain  in  the  feoffees  after  the  stat  of 
27  H.  8 ;  for  it  appears  by  the  preamble,  that  the  makers  of  the  act  in- 
tended to  extirpate  and  eradicate  the  whole  estate  of  the  feoffees ;  and 
the  letter  of  the  body  of  the  act  is,  that  the  estate,  right,  title  and  pos- 
session that  was  in  such  person  or  persons  that  were  or  hereafter 
shall  be  seised  of  any  lands  to  the  use  of  such  person  be  from  thence- 
forth clearly  adjudged  and  deemed  in  him  or  them,  &c.,  so  that  by  a 
judgment  given  by  the  whole  parliament  the  estate  shall  be  out  of  the 
feofifees  Cf) ;  s^d  ^bc  Chief  Baron  said,  that  scintillajuris,  which  is  men- 
tioned in  17  £1.  is  like  Sir  Thomas  Moore's  Eutopia;  and  they  said, 
that  since  this  stat  no  trust  or  confidence  was  reposed  in  the  feoffees. 

(/)  Dyer,  840,  pi  49;   1  Co.  129  b;   2  Sid.  99,  129;  Poph.  73;  2  Roll.  Rep.  337; 
1  And.  315,  328. 
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For  now,  as  Walmesley  said,  the  feoffees  non  possunt  agere  aut  per^ 
mittere  aliquid  in  prejudice  of  cestuy  que  use. 

Before  the  stat  the  office  of  the  feoffee  was  to  execute  the  estate 
according  to  the  use,  but  now  the  stat.  hath  taken  away  all  the  o£Soe 
of  the  feoffees,  and  now  the  act  executes  the  possession  to  the  use,  and 
takes  away  all  the  trust  and  power  out  of  the  feoffees.  And  the  letter 
of  the  stat.  of  27  H.  8  is,  "  where  any  person  or  persons  stand  or  be 
seised,  or  at  any  time  hereafter  shall  happen  to  be  seised  ;"  and  they 
relied  much  upon  these  words  (at  any  time),  for  it  seemed  to  them  by 
these  words  that  the  seisin,  which  the  feoffees  had  at  the  beginning 
by  the  feoffment,  would  be  sufficient,  within  this  act,  to  serve  all  the 
uses,  as  well  future,  when  they  come  in  esse^  as  present,  for  there  need 
not  many  seisins,  nor  a  continued  seisin,  but  a  seisin  at  any  time  ;  so  a 
seisin  at  one  time  would  suffice,  for  the  stat.  saith,  seised  at  any  time; 
and  it  would  be  hard  when  the  stat.  requires  but  one  seisin  at  one 
time  only,  that  many  seisins,  and  at  several  times,  against  the  intent 
and  letter  of  the  act,  should  be  required.  The  stat.  of  27  H.  8  extends 
to  all  lawful  and  good  uses,  as  well  future  as  in  esse^  and  no  such  use 
is  destroyed  but  advanced  and  extolled,  as  hath  been  said  before. 
And  Walmesley  said,  that  if  such  construction  should  be  made  to 
destroy  these  future  uses,  the  usual  pleading  in  practice  ever  since  the 
statute  ought  to  be  altered,  for  the  pleading  of  a  feoffinent  in  fee  to 
future  uses  after  that  they  come  inesse,  is  {g)  virtute  cujuset  vigare  actus 
parliamenti,  &c.,  de  usibus  in  possessionem  transference  cestuy  que  use, 
was  seised,  &c.,  so  that  one  seisin  is  sufficient,  as  is  proved  by  the 
usual  form  of  pleading ;  but  now  the  pleading  of  it  must  be  altered,  if 
many  seisins  should  be  requisite,  and  then  more  seisins  than  one  ought 
to  be  alleged.  And  he  said,  as  a  fountain  gives  to  every  one  which 
comes  in  his  turn  to  it  his  just  measure  of  water,  so  the  first  seisin  and 
estate  in  fee,  given  by  the  first  feoffment  to  the  feoffees,  is  sufficient  to 
yield  to  all  persons  to  whom  any  use,  present  or  future,  is  limited,  a 
competent  measure  of  estate  in  their  time,  proportionable  to  their 
estates  which  they  shall  have  in  the  use ;  so  that  it  seemed  to  them 
that  the  first  seisin  by  force  of  the  feoffinent  by  which  the  fee  simple 
is  given  to  the  feoffees  would  be  sufficient  to  serve  all  the  particular 
uses,  as  well  future  as  present,  in  their  several  times,  and  nothing 
should  remain  in  the  feoffees.     But  Walmesley  said,  that  the  whole 

(g)  Doct.  pi.  292. 
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estate  shall  be  first  vested  in  those  who  are  in  rerum  natura,  and  the 
possession  shall  be  vested  in  him  who  hath  the  fiiture  use,  when  it  comes 
in  esse  by  force  of  the  first  livery,  and  shall  divide  the  estates  which 
were  conjoined  before.  And  he  agreed  that  an  alien  (A),  or  a  person  at- 
tainted, or  a  corporation,  could  not  at  this  day  be  originally  enfeoffed  to 
the  use  of  another,  for  no  use  can  be  created  out  of  their  seisin.    J.  S. 
makes  a  feofiment  in  fee  to  divers  natural  persons  to  certain  uses,  some 
present  and  some  future,  so  that  the  uses  are  well  created  and  raised ; 
although  a  corporation  be  afi;erwards  enfeoffed  of  the  land,  yet  the 
future  uses,  when  they  come  in  esse,  shall  be  raised  and  executed  by 
force  of  the  first  livery,  and  the  first  seisin  of  the  feoffees,  and  by  force 
of  the  act,  as  he  conceived.     And  Walmesley  further  said,  that  the 
future  uses  in  our  case  cannot  be  suspended,  for  a  thing  which  never 
was  in  esse  cannot  be  suspended,  but  the  whole  estate  vests  fbst  in 
them  who  have  the  present  uses,  or  the  uses  in  esse,  and  when  the 
future  uses  come  in  esse,  then  they  shall  come  in  between  the  other 
estates  which  were  conjoined  before ;  and  in  proof  thereof  they  cited 
the  case  of  (£)  Cranmer,  in  14  EL,  reported  by  the  Lord  Dy.,  fo.  309, 
and  the  case  (k)  de  seniori  puero,  in  16  EL,  reported  also  by  the  Lord 
Dy.,  fo.  337,  and  the  case  in  (Z)  5  H.  7,  6  a.     If  cestuy  que  use,  by  force 
of  the  Stat  of  1  R.  3,  makes  a  feoffment  in  fee  upon  condition,  and 
after  enters  for  the  condition  broken,  the  feoffees  should  never  have 
the  land  again,  because  all  the  interest  and  privity  of  the  feoffees  was 
once  by  the  feoffment  taken  out  of  them :  so  the  case  in  19  H.  6, 
fo.  76,  and  2  E.  4,  2,  if  a  man  makes  a  feoffment  in  fee  upon  condition 
that  he  shall  make  a  feoffment  over  in  fee,  in  that  case,  if  the  second 
feoffee  refuses,  the  feoffor  shall  enter,  for  it  was  the  intent  of  both 
parties  that  the  feoffee  should  depart  with  his  whole  estate,  and  nothing 
should  remain  in  him ;  otherwise  it  is,  if  the  condition  was  that  he 
should  make  a  gift:  in  tail ;  and  he  said,  if  a  feoffment  be  made  of  land 
to  the  use  of  A.,  and  there  is  also  a  rent  issuing  out  of  the  same  land 
to  the  use  of  B.,  although  the  possession  of  the  land  be  disturbed  by 
disseisin,  yet  the  use  of  the  rent  is  not  disturbed  thereby,  because  the 
disturbance  is  done  to  another  seisin,  that  is  to  say,  to  the  land,  and 


(A)  1  Co.  122  a.  (*)  Dav.  85  a;   Dyer,  133,  pL  5 ;  Mo. 

(t)  O.  Ben.  43,  69;  YeW.  9;  Mo.  110;  103,  104;  2  Leon.  216,  217  ;  3  Leon.  158; 

2  Leoo.  5;  3  Leon.  20;  1  And.  19,  196,  Styl.  293;  Ow.64;  1  And.  40,316;  O.  Ben. 
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20 ;  1  Co.  66  b.  225. 


2S4f  Chudleigh's  Case. 

not  to  the  seisin  of  the  rent  out  of  which  the  use  is  limitecL  So  in  the 
case  at  bar,  the  disturbance  is  not  to  the  first  seisin  given  by  the  feoff- 
menty  out  of  which  all  the  uses^  as  out  of  a  fountain,  flow,  but  the 
disturbance  is  done  to  other  seisins,  sciL  to  seisins  executed  by  the 
Stat  of  27  H.  8,  and  not  to  the  first  seisin,  which  by  no  means  can  be 
tolled  or  devested,  for  it  hath  not  any  essence  until  the  fiiture  use  hath 
essence,  which  by  force  of  the  stat.  shall  draw  a  sufficient  estate  to  it ; 
but  when  the  fiiture  use  is  come  in  esse,  now  by  reference  and  relation 
to  the  firsf  seisin,  there  is  seisin  and  use  within  the  stat  of  S7  H.  8. 
And  in  proof  thereof  he  cited  (m)  Bracehridge^s  CcLse,  15  £1.,  which  in 
effect  was,  a  man  made  a  feofiment  of  a  manor  to  several  persons,  to 
certain  uses,  upon  condition  that  if  certain  money  was  not  paid  within 
a  certain  time,  that  then  they  should  stand  seised  to  other  uses ;  the 
money  was  not  paid,  and  after  attornment  was  had  to  the  feofiees,  when 
the  possession  of  the  demesne  was  executed  before  by  the  statute ;  in 
that  case,  after  the  condition  broken,  cestuy  que  use  had  possession  of 
the  land  by  force  of  the  first  livery ;  and  yet  there  was  not  any  con- 
tinuance of  seisin  in  the  feofiees,  neither  were  the  feofiees  seised  of 
the  land  at  the  time  of  the  execution  of  the  possession  to  the  use. 

And  the  case  of  13  El.  (n),  Dy.  fo.  298  b,  22  (o)  EI.  369  a,  tenant  in 
capite  enfeofi*s  one  and  his  heirs,  provided  that  when  the  feoffor  shall 
pay  100/.  to  him  or  his  heirs,  that  then  it  shall  be  to  the  use  of  the 
feoffor  and  his  heirs ;  the  feoffee  dies,  his  heir  within  age,  the  1002.  is 
paid,  office  is  found,  the  feoffor  shall  have  the  use  by  force  of  the  first 
livery,  and,  by  relation  to  that,  shall  defeat  the  wardship  of  the  body 
and  land.  And  he  said,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of 
himself  for  life,  and  aft:er  to  the  use  of  another  in  tail,  with  divers 
remainders  over,  with  power  to  the  lessee  for  life  to  make  leases  for 
twenty-one  years  or  three  lives,  in  that  case,  if  the  tenant  for  life  makes 
a  lease  for  twenty-one  years  or  three  lives,  it  ought  to  be  derived  and 
take  its  essence  out  of  die  first  feoffment,  or  otherwise  all  leases  would 
be  determined  by  the  death  of  the  lessee  for  life ;  and  in  the  same 
case  there  is  not  any  seisin  continuing  in  the  feoffees,  but  the  first 
seisin  is  sufficient,  and  this  is  consonant  to  the  words  of  the  act  of  27 
H.  8,  for  it  saith,  that  the  estate  that  was  in  the  feoffee  shall  be 
adjudged  in  cesf  que  use;  but  Periam,  Chief  Baron,  conceived,  that 

(m)  lAnd.  113,316;  4Leon.5|  Plowd.       Keb.  145;  Co.  Litt76b,248a;  2  RoU.39: 
417  b ;  Mo.  99,  612 ;  B.  N.  C.  423.  2  Roll.  Rep.  469 ;  10  Co.  B5  a. 

(»)  Dyer,  298,  pL  30;   1   Keb.  800;  2  (o)  Dyer,  369,  pL  51. 
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these  future  uses,  before  their  births  are  not  preserved  in  the  bowels 
and  belly  of  the  land,  but  that  they  were  in  nubibns,  and  in  the  pre- 
servation of  the  law ;  for  he  well  agreed  with  Walmesley,  that  by  force 
of  die  act  the  whole  estate  shall  be  out  of  the  feoffees,  and  then  of 
necessity  he  said  it  ought  to  be  in  some  person,  or  in  abeyance  and 
consideration  of  the  law. '  And  it  would  be  absurd  to  say  that  the 
feo&es  should  have  a  less  estate  than  they  took  by  the  first  livery. 
And,  therefore,  because  nothing  remains  in  the  feoffees,  and  this  future 
use  cannot  be  executed  until  the  person  who  should  take  it  comes  in 
ene,  it  must  of  necessity  be  in  the  mean  time  in  the  preservation  of 
the  law.  And  if  any  case  be  doubtful  upon  a  statute,  it  is  good  to 
construe  it  according  to  the  reason  of  the  conunon  law,  as  it  is  said  in 
Dalamere^s  Case,  in  Plow.  Com.  351. 

And  if  the  estate  in  our  case  had  been  limited  in  possession  by  livery 
and  seisin,  the  remainder  to  the  eldest  son,  &c.  till  his  birth,  it  would 
be  by  the  rule  of  the  common  law  in  the  consideration  of  the  law ;  and 
by  the  same  reason  the  use  shall  be  in  our  case ;  and  as  the  use  shall 
be  so  shall  be  the  possei^sion  by  force  of  the  stat,  for  be  the  use  in 
egge,  or  in  the  consideration  of  the  law,  the  possession  shall  be  trans- 
ferred to  it  by  force  of  the  stat  And  he  took  a  difference  between 
feoffees  before  the  stat  and  feoffees  since  the  stat ;  for  if  feoffees  to  an 
use  were  disseised  before  the  stat.  no  use  could  be  executed  after  the 
stat  without  re-entry  of  the  feoffees,  for  the  stat.  saith,  which  be  or  at 
any  time  hereafter  shall  be  seised,  &c.  And  those  who  were  disseised 
before  the  stat  were  not  seised  at  the  time  of  the  act,  nor  at  any  time 
after  until  re-entry,  otherwise  it  is  when,  the  feoffinent  is  made  after  the 
stat  causa  qua  supra.  And  where  the  stat  saith,  to  the  use  of  any 
person  or  persons,  the  stat.  doth  not  say  to  the  use  of  any  person  or 
persons  in  esse,  but  to  the  use  of  another  person,  and  that  shall  be  in- 
tended when  his  time  shall  come ;  and  it  would  be  a  hard  construction 
to  destroy  these  future  uses  in  our  case,  which  were  limited  upon  good 
cause  and  consideration,  and  especially  when  the  sons,  who  then  were 
not  in  esse,  were  not  parties  to  any  wrong,  covin  or  practice ;  but  he 
said,  that  the  use  by  the  coomion  law  was  in  abeyance  and  custody  of 
the  law.  And  the  possession  accordingly  by  force  of  the  stat  for  no 
other  person  can  take  it,  and  a  thing  which  b  committed  to  the  custody 
of  the  law,  the  law  will  lawAilly  preserve  without  any  violence  or 
destruction.     And  therefore  (p),  3S  H.  6,  if  there  be  tenant  for  life  the 

ip)  1  Co.  67  a;  1  Co.  185  b  ;  6  Co.  42. 
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remainder  to  the  right  heirs  of  J.  S.  and  tenant  for  life  is  disseised,  smd 
a  descent  cast,  and  after  J.  S.  dies,  and  then  the  lessee  for  life  dies, 
the  entry  of  the  right  heir  of  J.  S.  is  lawAil,  and  he  puts  also  the  case 
of  the  parson  as  to  this  purpose.  And  to  prove  that  as  well  the  pos- 
session as  the  use  are  in  the  custody  of  the  law  he  cited  (9)  Crcenmef% 
Casey  14  El.,  Dyer,  309,  that  the  remainder  limited  to  the  executors 
was  in  abeyance,  and  the  Earl  of  Bedford s  Case{r),  in  which  case  he 
said  it  was  agreed  that  the  remainder  to  his  right  heirs  was  in  the 
custody  of  the  law  until  the  death  of  John  Lord  Russell.  And  17  EL, 
Dyer  {s),  Brent's  Case,  fol.  340,  that  the  remainder  limited  to  the  wife 
that  shall  be  was  in  abeyance,  and  the  Z.  (t)  Bray*s  Case,  2  El.,  Dyer, 
fol.  190,  191,  where  it  was  held,  that  the  remainder  limited  to  the  wife 
that  shall  be  should  be  in  abeyance,  if  the  particular  estate  had  been 
but  a  term,  which  cannot  by  the  rule  of  law  support  a  remainder  in 
abeyance.  And  he  cited  the  cases  in  Brook's  Abridgm.  tit  Feoff- 
ments al  Uses,  30  H.  8,  pi.  50,  3,  M.  pi.  59,  when  Brook  was  Chief 
Justice,  and  he  said,  that  these  uses  have  extended  themselves  into 
many  branches,  and  are  to  be  resembled  to  Nebuchadnezzar's  tree; 
for  in  this  tree  the  fowls  of  the  air  build  their  nests,  and  the  nobles  of 
this  realm  erect  and  establish  their  houses,  and  under  this  tree  lie 
infinita  pecora  campi,  and  great  part  of  the  copyholders  and  fanners  of 
the  land  for  shelter  and  safety ;  and  he  said,  if  this  tree  should  be 
felled  or  subverted  it  would  make  a  great  print  and  impression  in  the 
land.  And  therefore  it  was  convenient  to  repress  the  mischief  after 
by  parliament,  and  not  to  have  any  retrospect  to  cases  before. 

And  he  and  Walmesley  also  agreed  in  their  argument,  that  the  uses 
in  this  case  should  follow  the  rules  of  estates  at  the  common  law. 
And  therefore  in  this  case  if  tenant  for  life  dies  before  the  birth  of  the 
son,  the  remainder  in  use  shall  be  void,  for  such  remainder  would  be 
void  by  the  rule  of  the  common  law,  if  it  had  been  made  in  possession, 
if  the  (u)  remainder  do  not  vest  during  the  particular  estate,  or  at  least 
when  the  particular  estate  determines,  and  no  difierence  between  uses 

(7)  O.  Ben.  43, 69 ;  Yelv.  9 ;  Mo.  100 ;  2  Poph.  73,  76 ;  1  Ca  101  a,  128  a ;  Litt  Rep. 

Leon.  5;  3  Leon.  20:  1  And.  19, 196,  317  ;  290,  321 ;  2  Leon.  14. 

2  And.  37;  Dyer,  309,  310;  Wentw.  118,  (0  1  And.  5;  2  RolL  Rep.  101;  1  Co. 

119;   Goldsb.  20;   Litt.  Rep.  289;  Poph.  130  a,  135  b. 

82;  1  Co.  66  b,  133  b.  (m)  Plowd.  25  b,  29  a,   b,  35  a;    1  Co. 

(r)  Mo.  371,  718,  719;    Poph.   3,  82;  129  b,   130a;    2  Co.  51  a;    3  Co.  21  a; 

Jenk.  Cent.  248;  2  And.  197;  2  Co.  91b;  Raym.  54,    413;    2  And.  37;   Ma  104; 

2  Roll.  418,  791 ;  Raym.  83.  Perk.  12 ;  Palm.  139;  Poph.  82. 

(«)  Co.  136  a;  1  And.  316;  2  And.  198; 
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and  estates  made  in  possession  as  to  this  purpose.    And  so  they  con- 
cluded that  judgment  ought  to  be  given  for  the  plaintiff. 

And  on  the  other  side  it  was  argued  by  Baron  Ewens,  Justice 

Owen,  Justice    Beamond,   Justice   Fenner,   Justice   Gawdy,   Baron 

Clark,  Justice  Clench,  the  Lord  Anderson,  and  Popham,  Lord  Chief 

Justice,  to  the  contrary.     And  it  was  agreed  by  them  all  that  the  {x) 

feoffinent  made  by  the  said  feoffees  who  had  an  estate  for  life  by 

limitation  of  the  use  devested  all  the  estates  and  the  future  uses  also. 

And  although  Richard  Chudleigh,  their  feoffee,  had  notice  of  the  first 

use,  yet  it  is  not  material,  because  all  the  ancient  estates  were  devested 

by  the  said  feoffinent ;  and  this  new  estate  cannot  be  subject  to  the 

anrient  uses  which  rise  out  of  the  ancient  estate  which  was  devested 

by  the  feoffinent    And  Gawdy,  Justice,  conceived  that  the  uses  limited 

to  the  eldest  son,  &c.  were  in  abeyance,  and  he  said  that  the  estates  of 

the  land  sufficient  to  serve  these  future  use6  were  in  abeyance  also ; 

but  he  agreed  it  was  not  by  the  letter  of  the  stat.  of  27  H.  8,  but 

should  be  taken  by  equity  of  the  said  stat     For  he  said,  the  letter  of 

the  stat  is,  to  the  use  of  any  person  or  persons,  and  here  wanteth 

person;  also  in  every  case  such  person  shall  be  adjudged  in  lawiul 

seisin,  &c. ;  also  that  the  estate,  &c.  shall  be  adjudged  in  him  or  them 

that  shall  have  such  use ;  and  therefore  he  said  the  uses  in  abeyance 

by  the  equity  of  the  stat  did  draw  sufficient  estate  to  serve  them  in 

abeyance  also,  and  that  for  the  saving  and  maintenance  of  fiiture  uses, 

and  that  they  should  not  be  defeated  or  destroyed ;  and  he  agreed  also, 

that  all  the  present  uses,  as  well  precedent  as  subsequent,  were  executed 

immediately ;  and  he  agreed  with  the  other  Justices,  that  the  stat  of 

^  H.  8,  did  not  extend  to  subvert  and  destroy  uses  in  other  manner 

than  by  the  executing  and  transferring  of  the  possession  of  the  land 

to  them.    And  Gawdy  cited  the  opinion  of  Fitzh.  in  28  H.  8,  fol.  12  a, 

that  it  was  an  inconvenience  and  impossibility  in  the  law  before  the 

stat  of  27  H.  8,  that  two  men  should  have  several  powers  to  make  a 

disposition  of  the  same  land,  $ciL  the  feoffees  by  the  common  law,  and 

cesf  que  use  by  the  stat  of  1  R.  3,  and  that  inconvenience  was  intended 

to  be  remedied  by  this  act  of  27  H.  8,  and  he  conceived  that  the  whole 

estate  should  be  out  of  the  feoffees,  for  no  right  of  the  feoffees  is  saved 

which  they  have  to  another  use,  as  it  is  said  7  £.  6,  in  Steplien 

Daoess  Cage  (y),  Dyer,  fol.  88  b. 

(*)  Cro.  Car.  102 ;  Cro.  £1.  630 ;  Mo.  839,  546 ;  2  RoU.  794 ;  2  RoU.  Rep.  216. 
(y)  1  Co.  126  a. 
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And  if  a  feofiment  in  fee  be  made  to  the  use  of  one  for  life,  and 
after  to  the  use  of  the  right  heirs  of  J.  S.,  the  fee  simple  of  the  land 
shall  be  in  abeyance ;  and  before  the  stat  if  a  man  had  made  a  feoff- 
ment to  the  use  of  one  for  years,  and  after  to  the  use  of  the  right  heirs 
of  J.  S.,  this  limitation  had  been  good,  for  the  feofifees  remain  tenants 
of  the  freehold ;  but  such  limitation  after  the  stat  is  void,  for  then  the 
freehold  would  be  in  suspense,  for  nothing  can  remain  in  the  feofiees; 
but  he  said  that  these  remainders  in  ftiture  were  devested  and  destroyed 
by  the  feoffinent  of  the  tenants  for  life  (z) ;  and  although  the  remainders 
be  in  custody  of  the  law,  yet  they  ought  to  be  subject  to  the  rules  of 
the  law,  for  the  law  will  never  preserve  anything  against  the  rule  of 
law :  and  because  the  rule  of  law  is,  that  he  in  the  (a)  remainder  must 
take  the  land  when  the  particular  estate  determines,  or  else  the  re- 
mainder shall  be  void ;  and  in  this  case,  forasmuch  as  by  the  feofiinent 
of  the  tenant  for  life  their  estate  was  determined  and  title  of  entry 
given  for  the  forfeiture,  and  then  those  in  the  ftiture  remainder  were 
not  in  esse  to  take  it,  for  this  reason  these  remainders  in  future  by  this 
matter,  ex  post  facto  were  utterly  destroyed  and  made  void,  and  there 
is  no  difference  when  the  estate  of  the  tenant  for  life  determines  by  the 
death  of  the  tenant  for  life,  and  when  it  determines  in  right  by  his  for- 
feiture ;  for  in  both  cases  entry  is  given  to  him  in  the  next  remainder, 
and  then  if  he  cannot  take  the  land  when  the  particular  estate  deter- 
mines the  (6)  remainder  is  void.  And  if  Strachley  Chudleigh  at  the 
time  of  the  forfeiture  had  been  bom,  he  might  have  entered  for  the 
forfeiture. 

If  there  be  (c)  tenant  for  life,  the  remainder  to  the  right  heirs  of  J. 
S.  if  in  that  case  tenant  for  life  makes  a  feoflment  in  fee  during  the  life 
of  J.  S.  the  remainder  is  destroyed,  for  otherwise  there  would  be  a 
remainder  without  a  particular  estate  which  cannot  be,  no  more  in  the 
case  of  an  use  than  in  the  case  of  an  estate  made  in  possession.  And 
upon  that  he  cited  the  case  3  El.  (d),  Bray's  Case.  And  of  the  same 
opinion  was  Popham,  Chief  Justice,  Baron  Clark  and  Owen,  as  to 
the  said  point  of  forfeiture,  admitting  that  no  disturbance  or  alteration 
of  the  estate  had  been  made.     And  the  Ch.  Just  denied  the  opinion 

(s)  2  Roll.  Rep.  216.  129  b,  130  a ;  2  Co.  51  a ;  3  Co.  21  a ;  Raym. 

(a)  1  Co.  66  b;   Popb.  S2;   Palm.  139;  54,418;  2  And.  37;  Mo.  104;  Perk.  12; 

Raym.  54,  413;  Plow.  25  b,  29  a,  b,  35  a;  Palm.  139  ;  Popb.  82;  Litt  R.  262. 

1  Co.  130a,  129b;  2Co.51a;  3  Co.  21a;  (c)  1  Co.  130b. 

2  And.  37 ;  Mo.  104 ;  Perk.  12.  {d)  1  Ca  130  a,  134  b ;  1  And.  5 ;  2  RoU. 
(6)  Plow.  25  b,  29  a,  b,  35  a ;  1  Co.  66  b,  Rep.  101. 
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of  Gascoigne  in(€)  7  H.  4,  23  b,  who  thought  that  such  remainder 
should  not  be  defeated  by  the  feoffment  of  tenant  for  life.     And  Baron 
Clark  put  the  case  in(/)  11  R.  2,  Fitz.  Detinue,  46.     A  gift  in  tail 
was  made  to  A.  C,  the  remainder  to  the  right  heirs  of  A.  S.,  the 
donee  made  a  feoffinent  to  B.  in  fee,  and  afterwards  A.  S.  died ;  his 
right  heir  shall  never  have  the  remainder  nor  any  charter  that  con- 
cerns i^  for  the  estate  of  the  land  was  by  the  feoffinent  of  the  tenant 
in  tail  devested  and  discontinued,  and  all  estates  vested  in  the  feoffee, 
and  there  was  not  any  particular  estate,  neither  in  esse  nor  in  right, 
to  support  the  remainder,  when  it  should  fall,  for  by  the  feoffinent 
of  the  tenant  in  tail  his  right  was  utterly  gone,  as  Littleton  says,  and 
then  at  the  time  the  remainder  fell,  sciL  at  the  time  of  the  death  of 
A.  S.  there  was  not  any  particular  estate  to  support  the  remainder, 
neither  in  esse  nor  in  right     And  in  the  same  case  nota  dictum  by 
Charleton,  Ch.  Just,  et  judicium :  but  if  (^)  tenant  in  tail  was  dis- 
seised and  died,  that  will  not  toll  the  remainder,  for  there  a  right  of 
the  particular  estate  remains  to  support  the  right  of  the  remainder, 
but  when  the  tenant  in  tail  makes  a  feoffinent  no  right  remains  in  him. 
And  Owen,  Justice,  said,  if  tenant  for  life  had  made  a  feoffi[nent  in  our 
case  before  the  birth  of  the  son,  he  in  the  next  (A)  remainder  in  esse 
should  enter  for  the  forfeiture.    And  Gawdy,  Justice,  said,  that  in 
divers  cases  a  thing  in  abeyance  may  be  barred  and  destroyed ;  as,  if 
tenant  in  tail  be  disseised,  and  releases  to  the  disseisor,  now  (t)  Little- 
ton says,  the  estate  tail  is  in  abeyance,  yet  it  may  be  barred  by  (A) 
common  recovery  in  which  the  tenant  in  tail  is  vouched ;  so,  if  there 
be  tenant  in  tail,  the  remainder  to  the  right  heirs  of  J.  S.,  if  tenant  in 
tail  suffers  a  common  recovery,  the  remainder  is  barred.     So  he  said, 
upon  the  case  in  17  Ehz.  Dyer,  fol.  34  (Z),  if  the  husband  makes  a 
feoffinent  in  fee  before  the  taking  wife,  the  wife  shall  never  take,  for 
the  possession  and  estate  of  tlie  land  is  altered,  changed  and  transferred 
to  the  possession  of  another  before  the  title  of  the  wife  doth  accrue ; 
but  if  no  devesting  or  alteration  had  been,  then  th^  use  shall  vest 
in  the  wife,  and  he  resembled  it  to  the  case  22  (m)  Ass.  pL  37,  26 
Ass.  pi.  8  and  29  (n)  Ass.  pi.  34.      If  a  warranty  be  made   to  the 

(0  1  Co.  66  b.  Poph.  73,  76;  2  Leon.  14;  2  And.  198; 

(/)  1  Co.  67  a ;  Litt  R.  290 ;  Palm.  23S.  Lit  Rep.  290,  321. 

Or)  1  Co.  67  a,  134  b.  (m)    Co.   Litt   117a;    Br.   «  Chose  in 

(k)  Litt  R.  262.  Action/'    S ;    Br.  '<  Gairanty/'    45 ;    Br. 

(t)  Litt  s.  649;  Co.  Litt  345  a.  <<  Villenage/'    36;   3  Co.  62  a,  63  a;  Br. 

(k)  6  Co.  42  a.  '*  Voucher/'  132 ;  Hob.  27. 

(0  lCo.l01a,128a,134b;l  And.316;  (»}  3  Co.  62 a,  63 a. 
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possession  of  a  villein,  if  the  ancestor  dieth,  so  long  as  it  continues 
in  his  possession  it  shall  bind,  but  if  the  lord  of  the  villein  enters 
before  the  warranty  doth  (o)  attach,  then  the  warranty  shall  not  bind, 
for  the  lord  of  the  villein  is  in  by  force  of  his  title  of  villeinage, 
and  the  estate  and  the  possession  of  the  land  doth  not  continue,  but 
by  the  entry  of  the  lord  is  altered  and  changed.  And  it  was  held 
by  Baron  Ewens,  Owen,  Beamond,  Fenner,  Clark,  Clench,  the  Lord 
Anderson  and  Popham,  Lord  Chief  Justice,  that  at  the  common 
law,  by  disseisin  or  by  such  {p)  feoffment  as  in  the  case  at  bar,  as 
well  all  future  uses,  or  uses  in  contingency  are  devested  and  dis- 
continued, as  uses  in  essey  till  the  first  estate  out  of  which  the  uses 
rise  be  recontinued.  And  the  statute  of  27  H.  8  doth  not  transfer 
any  possession  to  any  use  but  only  to  uses  in  esse,  and  not  to  any 
use  in  future  or  in  contingency  till  they  come  in  esse;  and  this 
appears  by  the  express  letter  of  the  act,  for  as  there  ought  to  be  a 
person  in  esse  seised  to  the  use,  so  there  ought  to  be  an  use  in  esse 
which  should  rise  out  of  the  estate,  and  there  ought  to  be  a  person 
in  esse  who  should  take  the  use  before  any  possession  can  be  trans- 
ferred and  executed  to  the  use ;  for  if  the  person  who  should  take 
the  use  be  not  in  esse,  or  if  the  person  be  in  esse  and  no  use  be  in 
esse,  but  only  a  possibility  (as  the  Lord  Anderson  said)  of  an  use, 
there  can  be  no  execution  of  the  possession  to  the  use.  And  as  at 
the  common  law  there  can  be  no  use  in  esse,  if  there  be  no  seisin  out 
of  which  such  use  shall  rise  ;  so  no  use  can  be  executed  by  the  statute 
of  27  H.  8,  unless  there  be  seisin  in  some  person  subject  to  such  use 
at  the  time  of  the  execution  thereof,  for  the  express  letter  of  the  act  is 
where  any  person  or  persons  stand  or  be  seised,  or  hereafter,  &c.  shall 
stand  or  be  seised,  &c.  to  the  use  of  any  other  person  or  persons,  so 
that  there  ought  to  be  a  person  in  esse  on  both  parts,  sc.  who  shall  be 
seised  to  the  use  and  who  shall  take  the  use,  so  that  it  is  necessary  not 
only  to  have  an  use  limited,  but  a  person  capable  of  the  use  when  the 
statute  transfers  the  possession  to  it,  and  therefore  if  the  person  fail 
it  is  not  possible  to  have  the  possession  executed  by  this  statute  to  one 
who  is  not  in  rerum  natura,  for  the  statute  says,  to  the  use  of  any  per- 
son or  persons :  in  every  such  case,  all  and  every  such  person  and 
persons  that  have  any  such  use  in  fee  simple,  fee  tail,  for  term  of  life 
or  years,  or  otherwise,  or  any  use  in  reversion  or  remainder,  &c.  (in 
which  words,  note  the  word  "such"  is  iterated  three  times) ;  so  that  uses 

(o)  Co.  Litt  340  b.  (p)  1  Co.  1741). 
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in  essey  that  is  to  say,  in  possession,  reversion  or  remainder,  for  there 
is  no  word  of  any  possibility  or  contingency,  and  persons  in  esse  are 
only  within  this  act)  shall  from  henceforth  be  deemed  and  adjudged 
in  lawful  seisin,  estate  and  possession,  and  that  cannot  be  any  person 
who  is  not  in  esse,  or  any  person  who  is  in  esse,  and  who  hath  but  a 
possibility  of  an  use,  who  perhaps  will  never  have  an  use  in  esse.  And 
by  these  words  it  fully  appears,  that  no  estate  by  this  statute  can  be 
transferred  to  the  possibility  of  an  use.  And  that  the  estate  that  was 
in  such  person  or  persons  that  were  or  hereafter  shall  be  seised  to  the 
use  of  any  such  person  or  persons  be  from  henceforth  clearly  deemed 
and  adjudged  to  be  in  him  or  them  that  have  or  hereafter  shall  have  such 
use:  so  that  this  clause  doth  not  devest  any  estate  out  of  the  feoffees, 
but  when  it  can  be  executed  in  the  cestuy  que  use,  (that  is  to  say)  in 
hiffl  or  them  that  have  or  hereafter  shall  have  such  use,  which  one 
cannot  have  who  is  not  in  esse  ;  for  he  is  not  a  person  who  can  have 
an  use,  and  by  consequence  cannot  have  any  possession  by  this  act 

And  it  was  further  held  by  the  two  Chief  Justices,  and  Clench,  Clark, 
Beamond,  Owen  and  Ewens,  that  those  who  had  argued  on  the  other 
side  had  taken  but  the  first  part  of  the  sentence,  that  is  to  say,  '^  that 
th;  estate  shall  be  out  of  the  feoffees,"  but  they  had  forgot  the  latter 
part  of  the  sentence,  sciL  "  that  the  estate  shall  be  in  such  person  who 
hath  the  use,"  and  that  cannot  be  till  the  person  and  the  use  also  be  in 
esse.  And  by  this  clause  it  also  appears,  that  no  estate  of  the  feoffees 
shall  be  transferred  in  abeyance  out  of  the  feoffees,  and  vested  in  no- 
body, or  be  transferred  to  a  possibility  of  an  use  which  hath  not  any 
bemg,  for  then  an  estate  in  esse  would  be  transferred  to  the  possibility 
of  an  use  which  hath  not  any  being ;  which  would  be  against  reason, 
and  against  the  letter  and  meaning  of  the  act ;  for  the  words  are,  "  and 
shall  be  adjudged  in  him  or  them  that  shall  have  such  use  ;*'  ergo,  the 
estate  of  the  feofiees  shall  not  be  in  abeyance.  And  the  two  Chief 
Justices,  and  Fenner,  Beamond,  Owen  and  Ewens  said,  that  if  the  estate 
should  be  utterly  out  of  the  feoffees,  and  all  vested  in  those  who  have 
(he  present  uses  (as  some  have  held  before),  then  the  future  use  would 
never  rise ;  for  it  is  not  possible  that  it  should  be  raised  out  of  the 
possession  of  cesf  que  {q)  use,  for  an  use  cannot  be  raised  out  of  an 

use,  as  is  36  H.  8,  tit  Feofim.  al  Uses  (r),  Br.  54,  5  Mar.  (s),  JDyer, 
• 

(9)  1  Siderf.  26:  1  Co.  127  b;  Co.  Litt.  («)  Dyer,  155,  pL  20;   1   And.  37;  O. 

271  b.  Ben.  28 ;  N.  Ben.  28. 

(r)  Br.  N.  C.  284 ;  Poph.  81. 

T.L.C.  R 
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155.  And  if  A.  enfeoff  B.  in  fee  to  the  use  of  C.  and  his  heirs,  with 
proviso,  that  if  D.  pay  C.  lOOZ.  that  C.  and  his  heirs  shall  stand  seised 
to  the  use  of  D.  and  his  heirs,  this  is  utterly  void,  for  the  future  use 
ought  to  be  raised  out  of  the  estate  of  the  feoffee,  and  not  out  of  the 
estate  of  the  cesf  que  use.  And  it  was  held  by  them,  that  the  feoffees 
since  the  statute  had  a  possibility  to  serve  the  fiiture  use  when  it 'came 
in  esse^  and  that  in  the  mean  time  all  the  uses  in  esse  shall  be  vested ; 
and  when  the  future  use  comes  in  esse^  then  the  feoffees  (if  the  pos- 
session be  not  disturbed  by  disseisin  or  other  means)  shall  have  suffi- 
cient estate  and  seisin  to  serve  the  future  use  when  it  comes  in  esse  to 
be  executed  by  force  of  the  statute,  and  that  seisin  and  execution  by  force 
of  the  statute  ought  to  concur  at  one  and  the  same  time. 

And  this  case  is  not  to  be  resembled  to  cases  at  the  common  law, 
for  an  act  of  parliament  may  make  division  of  estates ;  and  forasmuch 
as  this  division  is  made  by  act  of  parliament,  it  is  not  necessary  that 
the  feoffees  should  have  their  ancient  estates.  And  they  said  that  this 
construction  was  just  and  consonant  to  reason  and  equity,  for  by  this 
construction  the  interest  and  power  that  every  one  hath  will  be  pre- 
served by  the  act ;  for  if  the  possession  be  disturbed  by  disseisin  or 
otherwise,  the  feoffees  will  have  power  to  enter  to  revive  the  fiiture 
uses  according  to  the  trust  reposed  in  them  ;  and  if  they  by  any  act 
bar  themselves  of  their  entry,  then  this  case  (not  being  remedied  by 
the  act)  doth  remain  as  it  was  at  the  common  law.  And  the  Chief 
Justice  and  Fenner  said,  that  if  a  man  makes  a  feofiinent  in  fee  to  the 
use  of  one  for  life,  and  after  to  the  use  of  the  feoffee  (feoffor)  in  tail 
upon  contingency,  and  after  the  contingency  happens,  in  that  case  the 
feoffee  is  the  donor  as  it  is  proved  by  2  E.  6,  Br.  Formedon,  41  (Q ;  7 
E.  6,  lb.  46  (m)  ;  Plowd.  Com.  59 ;  20  EL  {x\  Dyer,  362 ;  but  it  would 
be  absurd,  that  the  feoffee  should  be  donor,  and  yet  should  have 
nothing,  but  be  only  as  an  instrument,  or  as  the  wind  out  of  an  organ- 
pipe.  And  Fenner  put  the  cases  in  7  H.  6,  3  a ;  13  R.  2,  tit  Dower, 
55 ;  29  Ass.  pi.  64.  If  tenant  for  life  makes  a  lease  to  him  in  rever- 
sion for  the  life  of  him  in  the  reversion,  although  the  lessee  had  but  a 
freehold  and  departed  with  a  freehold,  yet  the  lessee  hath  a  possibility 
which  by  the  death  of  him  in  the  reversion  may  come  in  estate.  So 
although  the  estate  of  the  feoSees  be  transferred  to  the  uses  in  esse^ 
yet  a  possibility  doth  remain  in  the  feoSees,  which  may  be  reduced  to 

(0  1  Co.  47b.  («)  1  Co. 47b;  2Co.72b;l  Jones,  179; 

(m)  lb.  Dy.  862|  pi.  21. 
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an  estate  sufficient  to  serve  the  fiitiire  uses.  And  he  said,  it  was  not 
strange  that  an  act  in  law  should  alter  the  original  estate,  but  then  the 
new  estate  ought  to  be  as  near  the  ancient  estate  as  may  be,  so  that  all 
interests  may  be  served  and  saved  according  to  the  intent  and  meaning 
of  the  parties ;  as  in  the  case  of  Littleton,  and  (y)  S  H.  4,  5  b.  If  a 
man  makes  a  feofiment  in  fee  upon  (2)  condition  to  make  an  estate  to 
husband  and  wife  in  special  tail,  and  before  any  gift  made,  the  husband 
dies  without  issue ;  now  by  this  act  in  lai^,  the  estate  shall  be  made  to 
the  wife  for  her  life  without  impeachment  of  waste,  &c.|  and  so  by  an 
act  in  law  the  original  estate  was  altered. 

And  Baron  Clark  said,  some  have  supposed  these  future  uses  were 
preserved  in  the  bowels  of  the  land,  and  that  the  land  should  be 
charged  with  them  in  whose  hands  soever  it  should  come ;  and  some 
have  supposed  they  were  preserved  in  nubibtu,  and  in  the  custody  of 
the  law,  but  he  said  in  our  case  be  they  below  in  the  land,  there  they 
should  be  perpetually  buried,  and  should  never  rise  again,  and  be  they 
above  in  nubibus,  in  the  clouds,  there  they  should  always  remain,  and 
should  never  descend ;  for  he  said  that  the  sons  of  Ch.  Chudleigh  in 
our  case  were  not  bom  in  due  time,  and  as  this  case  is,  they  should 
never  take  the  future  use.  And  he  put  many  good  cases,  when  a  son 
bom  out  of  fit  and  due  time  should  not  take,  and  upon  that  he  put  the 
case  of  ravishment,  in  (a)  5  E.  4,  6  a,  when  the  son  is  bom  after  the 
entry  of  the  daughter,  and  (6)  9  H.  7,  25  a  (c) ;  30  Ass.  pi.  47,  when 
the  remainder  limited  to  the  right  heirs  of  J.  S.  first  vests  in  the 
daughter,  and  after  the  son  is  born ;  and  many  good  cases  were  put  by 
him  to  the  same  purpose.  And  further  he  said,  as  in  the  case  of  (d) 
Kidwelly,  Plowd.  Com.,  the  lessor  by  the  original  agreement  of  the  par- 
ties may  come  upon  the  land,  to  demand  his  rent,  although  the  estate 
of  the  land  be  transferred  to  another ;  so  by  the  original  agreement  of 
all  parties  the  feoffee  may  re-enter  and  revive  such  future  uses,  which 
by  the  law  may  be  revived ;  and  in  such  cases  he  said,  that  when  the 
future  uses  shall  come  in  esse  the  feoffees  shall  have  by  force  of  the 
act  a  qualified  estate  sufficient  to  serve  the  future  uses,  and  resembled 
it  to  the  case  in  21  E.  3,  41  b ;  King  E.  3,  gave  lands  to  the  (e)  Black 

(tf)  Br.  <*  Condition/'  33 ;  Fitz.  *'  Con-  Mo.  140 ;  1  Co.  95  a,  99  a. 

dibW'  5;  11  Co.  83b;  2  Co.  81  a,  b.  (c)  Dav.  30 a;  Br.  "  Descent/'  24;  Br. 

(«)  Litt.  lect   252 ;     Co.   Litt  218  b,  **  Done,"  21 ;  1  Co.  76  b. 

219  a,  b.  (d)  Plowd.  69  b. 

(a)  1  Co.  95  a;  3  Co.  36  b,  61b;  Fits.  (e)  Co.  Litt«    27  a;    Cotton's    Records, 

"Assize/'    27;    Plowd.  43a,  56b;    Br.  671;  8  Co.  16b,  25b;  Raym.  355;  Palm. 
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Prince  and  to  his  heirs  kings  of  England^  in  that  case  the  grantee  had 
a  qualified  inheritance,  for  inasmuch  as  the  Black  Prince  died  in  the 
life  of  his  &ther,  and  his  son  Richard  was  not  then  king,  the  land  did 
revert  So  all  the  Justices  and  Barons  of  the  Exchequer^  except 
Periam,  Walmesley,  and  Gawdy,  did  conclude,  that  forasmuch  as  the 
Stat,  of  27  H.  8  doth  not  extend  but  to  uses  in  esse,  and  to  persons  in 
esse,  and  not  to  any  uses  which  depend  only  in  possibility ;  for  that 
reason  the  contingent  uses  in  the  case  at  bar  remain,  so  long  as  they 
depend  in  possibility,  only  at  the  common  law,  and  by  consequence 
they  might  be  destroyed  or  discontinued  before  they  came  in  esse,  by 
all  such  means  as  uses  might  have  been  discontinued  or  destroyed  by 
the  common  law. 

And  all  the  Justices  and  Barons  of  the  Exchequer  did  agree  with 
the  Chief  Baron  and  Walmesley  in  this  point,  soil  that  these  remain- 
ders, limited  (f)  in  use  in  the  case  at  the  bar,  should  follow  the  rule 
and  reason  of  estates  executed  in  possession  by  the  common  law,  and 
therefore  they  all  unanimously  agreed  that  if  the  estate  for  life  in  the 
case  at  bar  had  been  determined  by  the  death  of  the  feofiees  before 
the  birth  of  the  eldest  son,  that  the  said  remainders  in  futuro,  were 
void  and  should  never  take  effect,  although  the  sons  were  bom  after, 
for  (g)  a  remainder  in  use  ought  to  vest  during  the  particular  estate,  or 
at  least  eo  instante  when  the  particular  estate  ends,  as  well  as  an 
estate  in  possession.  And  it  was  held  by  all  the  Justices  that  if  the 
contingent  use  in  the  case  at  bar  had  come  in  esse  without  any  altera- 
tion of  the  estate  of  the  land,  that  it  should  be  executed  by  the  stat  of 
27  H.  8,  but  the  alteration  of  the  estate  before  it  came  in  esse  had  de- 
stroyed it,  as  it  hath  been  said ;  but  if  any  such  alteration  of  estate  be 
before  the  essence  of  the  future  use,  then  the  use  should  not  be  trans- 
ferred into  possession  before  the  impediment  removed,  and  the  estate 
recontinued. 

It  was  also  held  by  the  eight  Justices  and  Barons  who  argued 
against  the  contingent  use,  that  the  stat  of  27  H.  8,  should  not  (against 
the  express  letter  of  it)  be  construed  by  equity  for  the  maintenance  and 
preservation  of  these  contingent  uses,  forasmuch  as  by  such  construc- 
tion the  mischiefs  which  were  intended  to  be  prevented  by  the  makers 
of  the  act  would  be  continued,  or  greater  introduced,  as  after  by  the 
argument  of  Popham,  Ch.  Just,  as  to  this  point  appears.     And  Pop- 

(/)  Co.  Litt.  23  a;   6  Co.  34  a;  1  Co.       3Co.  2la;  Raym.  54;,  413;  2  And.  37:  I 
102  b;  2  Co.  53  b;  54  a.  Co.  129  b»   130  a,  134  b:  Mo.  104;   Perk. 
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Chudleigh's  Case.  245 

ham,  Ch.  Just,  in  his  argument   said,  that  by  force  of  the  act  of  27- 
H.  8,  some  uses  are  executed  immediately,  some  uses  are  executed  by 
msiUeT  ex  post  facto,  and  some  uses  are  extirpated  and  extinguished  by 
the  act;  uses  in  esse  draw  the  possession  immediately  by  force  of  the 
act;  uses  infuturo  limited  agreeable  to  the  rule  of  the  common  law,  are 
also,  if  they  come  in  esse  in  due  time,  within  the  purview  of  this  statute ; 
but  uses  invented  and  limited  in  a  new  manner  not  agreeable  to  the 
ancient  common  laws  of  the  land,  such  uses  are  utterly  extirpated  and 
extinguished  by  this  act :  for  it  appears  by  the  express  letter  of  the 
act,  diat  it  was  the  intent  of  the  parliament  to  extirpate  and  extinguish 
them,  and  to  restore  the  ancient  common  law  of  the  land.     And  there- 
fore he  said,  if  a  feoffinent  be  made  to  the  use  of  A.  for  life,  and  after 
to  the  use  of  every  person  who  should  be  his  heir,  one  after  another 
for  the  term  of  the  life  of  every  such  heir  only ;  in  this  case,  if  this 
limitation  should  be  good,  the  inheritance  would  be  in  nobody,  but 
this  limitation  is  merely  void,  for  the  limitation  of  an  use  to  have  a 
perpetual  freehold  is  not  agreeable  with  the  rule  of  law  in  estates  in 
possession.     So  if  a  man  makes  a  feoffment  to  the  use  of  one  in  tail 
with  divers  remainders  over,  with  a  proviso,  that  if  any  shall  attempt 
to  purchase  any  prcecipe  against  any  tenant  of  the  freehold,  &c.,  that 
his  estate  shall  cease  and  that  then  the  feoffees  shall  stand  seised  to 
die  use  of  another,  &c.,  such  proviso  or  limitation  is  against  the  rule  of 
the  law,  if  it  had  been  conveyed  in  possession,  for  he  cannot  Kmit  new 
remainders  upon  such  conditions ;  and  at  this  day,  an  estate  tail  in  land 
cannot  cease  till  entry,  and  no  entry  or  re-entry  is  given  to  any  but 
only  to  the  feoffor  or  his  heirs,  and  not  to  any  in  remainder.    And  he 
agreed  the  case  which  was  put  before  with  the  proviso,  that  the  estate 
in  tail  by  limitation  of  an  use  shall  cease,  as  if  tenant  in  tail  was 
naturally  dead,  and  not  otherwise,  for  he  said,  that  such  limitation 
would  be  void  if  it  was  limited  in  possession ;  and  he  said,  there  was 
no  difierence  at  this  day  between  estates  conveyed  in  use  and  estates 
conveyed  in  possession,  for  the  estate  and  limitation  of  an  use  ought 
to  be  known  to  the  common  law,  and  governed  and  directed  by  the  rules 
thereof.     But,  he  said,  the  limitation  of  the  uses  in  this  case,  as  well 
future  as  in  esse  were  good  and  lawful,  for  such  estates  executed  in  pos- 
session were  good ;  but  the  future  uses  were  destroyed  by  subsequent 
matter,  as  hath  been  said :  and  he  said,  if  such  a  construction  upon  the 
Stat  of  27  H.  8,  by  equity  or  otherwise,  should  be  made  for  the  main- 
tenance and  preservation  of  future  uses,  as  hath  been  made  by  those  who 
have  argued  on  the  other  side,  greater  inconveniences  would  be  intro- 
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duced  than  were  before  the  making  of  the  stat  ^  H.  8 ;  for  he  said,  the 
said  contraction  did  tend  to  the  subversion  of  noble  and  great  femihes, 
and  to  the  disinherison  of  their  heirs,  so  that  no  land  subject  to  such 
perpetuities  could  continue  four  descents ;  for  if  he,  who  is  so  re- 
strained and  bound  with  the  provisoes  of  perpetuities,  should  sell  any 
part  of  the  land  for  payment  of  any  debts  or  l^acies,  or,  if  he  be 
taken  prisoner  in  the  war,  for  his  ransom,  or  for  the  preferment  of 
his  younger  sons,  or  for  advancement  of  his  daughters  in  marriage,  or 
for  any  cause  or  upon  any  necessity  whatsoever,  he  would  forfeit  his 
estate :  also,  when  the  eldest  son  knows  he  shall  have  the  lands  and 
possessions  of  his  father,  whether  he  will  or  no,  it  makes  the  son 
become  dissolute  and  disobedient,  so  that  he  will  not  depend  upon 
the  government  of  his  &ther,  but  refuse  to  be  ruled  and  directed  by 
him.  It  would  likewise  occasion  variance  and  discord  in  the  same 
blood,  and,  in  effect,  tear  the  bowels  of  nature,  for  it  would  stir  up 
the  son  (upon  every  supposition  of  breach  of  the  provisoes)  to  put  his 
father  out  of  the  land ;  from  whence  great  suits  and  troubles  would 
arise  to  the  wasting  and  subversion  of  the  families,  and  so  of  the 
brother  and  brother,  and  of  the  cousin  and  cousin ;  and  he  who  hath 
such  perpetuity  ought  always  to  have  a  counsellor  at  law  at  his  elbow, 
for  he  cannot  do  any  act  concerning  his  land,  but  his  son,  or  he  who 
is  next  to  the  land,  watches  for  a  forfeiture ;  also  he  who  hath  an 
estate  subject  to  such  perpetuity,  if  he  hath  (A)  two  several  farms, 
out  of  which  two  several  rents  have  been  reserved,  and  peradventure 
where  the  several  usual  rents  amount  but  to  40$,  per  annum,  and  he 
joins  both  in  one  lease  for  life,  and  reserves  one  rent  of  four  marks 
per  annum,  it  is  a  forfeiture  of  his  estate,  for  upon  this  lease  the  usual  and 
accustomed  (i)  rent  is  not  reserved ;  so  in  many  other  cases  if  he  do  not 
observe  the  precise  form  of  power  which  is  given  him,  it  will  amount 
to  a  forfeiture  of  his  estate,  and  within  two  or  three  descents  the  pro- 
visoes and  limitations  will  not  be  so  fresh  in  memory,  that  every  gen- 
tleman can,  in  every  lease  which  he  shall  make,  follow  the  precise 
form  of  the  provisoes.  Also  if  the  wives  of  such  persons  become 
incontinent,  and  have  issue  by  other  men  than  by  their  husbands,  this 
adulterous  generation  shall  inherit  the  husbands*  lands,  whether  they 
will  or  no.  And  this  would  be  a  great  occasion  for  women  to  offend, 
when  they  know  their  issues  shall  inherit,  and  many  other  incon- 
veniences would  ensue  upon  such  a  construction  in  maintenance  of 
these  perpetuities :  and  so  men  who  intend  to  overreach  the  providence 

(A)  5  Co.  6  a.  (i)  Co.  Litt  44 b ;  6  Co.  6 «;  Cro.  Elix.  708. 
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of  God,  and  covet  to  establish  their  lands  in  their  blood  by  these 
ways,  are  in  truth  thereby  the  cause  of  the  wasting  and  subversion  of 
their  houses.  Also  no  purchaser  would  be  sure  of  his  purchase  without 
an  act  of  parliament,  and  where,  at  the  common  law,  if  he  had  purchased 
the  land  bond  fide  without  notice  of  the  use,  he  had  been  free  of  the 
use,  he  will  be  now  in  a  worse  case,  for,  by  the  construction  wluch  hath 
been  made,  his  lands  shall  be  subject  to  these  future  uses. 

Also  farmers  and  lessees  cannot  have  any  certain  and  full  assurance ; 
for  suppose  a  {k)  feoffinent  in  fee  be  made  to  the  use  of  one  for  life, 
and  after  to  the  use  of  another  in  tail,  with  remainder  over,  with 
power  to  the  lessee  for  life  to  make  leases,  so  that  he  reserves  the  ac- 
customed rent  payable  to  all  those  who  shall  have  the  reversion :  if 
tenant  for  life  makes  leases  according  to  his  power,  the  lessees  derive 
their  interest  out  of  the  first  feoffment,  how  then  can  the  reservation  of 
the  rent  be  good,  and  how  can  his  heir,  or  he  in  the  remainder  come 
at  it?  and  if  a  proviso  be  added  in  the  original  assurance,  that  the 
lessees  shall  pay  the  rent,  or  that  they  shall  enjoy  it  so  long  as  they 
pay  the  rent,  then,  forasmuch  as  it  is  (/)  no  rent,  it  ought  to  be  paid 
without  any  demand,  and  if  he  do  not  pay  it,  his  interest  shall  imme- 
diately cease  by  the  limitation  of  the  use. 

Also  those  who  have  cause  of  action  will  be  in  a  worse  case  than  they 
were  before ;  for  before  this  statute  they  might  have  an  action  against 
the  pernor  of  the  profits,  but  now  all  pemancies  of  the  profits  are  taken 
away,  as  appears  28  H.  8  (m),  Dy.  32  a ;  and  Plow.  Com.  in  ManxeFs 
CatCf  and  then  by  such  subtle  devices  as  in  the  case  before  put,  he 
who  hath  cause  of  action  will  never  find  one  who  shall  be  tenant  to  his 
prtBcipe,  and  so  by  such  construction  he  will  be  without  remedy. 

Also  perjury  will  be  increased  in  respect  of  the  secrecy  more  than  it 
was  before  the  statute ;  for  no  use  could  have  been  raised  before  this  act 
but  upon  a  (n)  transmutation  of  possession,  or  upon  a  covenant  or  full 
contract  by  apt  words  upon  good  consideration  concluded  between  the 
parties ;  but  now  uses  will  be  determined  and  raised  by  words  without 
any  consideration,  upon  a  bare  imagination  and  intention  only,  without 
any  conclusion,  covenant  or  contract  For  if  one  intends,  goes  about 
or  attempts,  &c.,  he  will  lose  his  land,  although  he  does  nothing  or 
concludes  nothing. 
Also  the  king  and  other  lords  will  lose  their  wards,  escheats  and 
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other  profits  of  their  seigniories ;  for  if  the  said  case  before  put  of  a 
perpetual  freehold  should  be  maintained^  that  no  heir  shall  have  but 
an  estate  for  life^  and  that  the  inheritance  shall  be  in  nobody,  what 
escheat,  or  ward,  or  heriot  or  other  profit  will  accrue  to  the  king  or 
other  lords  ?  and  he  said,  it  was  not  the  intent  of  him  and  the  other 
Justices,  to  overthrow  the  tree  of  (o)  uses,  but  to  lop  the  rotten  and 
unprofitable  boughs  and  branches  dangerous  to  the  estate  of  the  com- 
monwealth and  men's  assurances,  so  that  the  rest  of  the  tree,  which  is 
profitable  for  the  use  of  men,  might  the  better  prosper.  And  he  said, 
the  reason  why  the  (p)  lord  by  escheat,  or  the  lord  of  a  viUein  should 
not  stand  seised  to  an  use,  is,  because  the  title  of  the  lord  is  by  reason 
of  his  elder  title,  and  that  grows,  either  by  reason  of  the  seigniory  of 
the  land,  or  of  the  villein,  which  title  is  higher  and  elder  than  the  use 
or  confidence  is,  and  therefore  should  not  be  subject  to  it  And  the 
reason  why  a  disseisor  should  not  stand  seised  to  an  use  was  because 
cestuy  que  rise  had  no  remedy  by  the  common  law  for  any  use,  but  his 
remedy  was  only  in  Chancery ;  and  because  the  right  of  a  freehold  or 
inheritance  could  not  be  determined  in  Chancery,  his  title  should  not 
be  drawn  into  examination  there ;  and  for  this  reason  a  disseisor  shall 
not  be  compelled  in  the  Chancery  to  execute  an  estate  to  cesttq/  que 
use,  but  cestuy  que  use  shall  compel  his  feoffees  in  the  Court  of  Chan- 
cery to  enter  upon  the  disseisor,  or  to  recover  the  land  against  him  at 
the  common  law,  and  then  the  Chancery  will  compel  the  feoffees  to 
execute  the  estate  according  to  the  use,  and  the  Chancellor  ought  to 
direct  uses  according  to  the  rules  of  the  common  law.  And  he  said, 
before  Richard  the  Second's  time,  no  act  of  parliament  or  other  record, 
nor  no  book,  nor  any  writing,  made  any  mention  of  uses  of  lands, 
having  regard  to  the  very  words  of  the  statute.  And  therefore  he  said, 
that  (q)  uses  in  such  sense  as  we  now  take  them,  were  not  at  the  com- 
mon law,  but  were  invented  in  times  of  trouble  for  fear,  or  in  times  of 
peace  by  fraud ;  but  he  said,  that  confidence  was  at  the  common  law, 
but  not  that  which  we  now  call  use. 

Periam,  Chief  Baron,  held,  uses  were  at  the  common  law ;  but  the 
Lord  Anderson  said,  uses  were  neither  by  the  common  law,  nor  by  any 
statute ;  for  he  said,  uses  were  but  imaginations,  and  nothing  in  the 
consideration  of  law,  or  for  which  the  law  hath  given  any  remedy,  and 


(o)  Poph.  83.  2  Leon.  15,  16,  17 ;    Bacon's  Laws  and 

( p)  I  Co.  122  a  ;  Jenk.  Cent.  195.  Government  of  England,  67 ;  Co.  LitL273; 

Iq)  1  Co.  121  b,  ISl  a ;  Perk,  sect  528 ;       Lane,  45  ;  DocL  &  Stud.  lib.  2,  c.  22. 
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that  cestwj  que  vse  had  nothing  in  the  land,  for  if  he  came  upon  the 
land,  he  was  by  the  law  of  the  land  a  trespasser  to  the  feoflfees.  And 
afterwards,  the  same  Michaelmas  Term,  judgment  was  given  for  the 
defendant  And  note,  reader,  that  in  the  argument  of  this  case  five 
things  were  resolved  by  the  Justices  for  law,  besides  Ae  said  principal 
matter  in  law. 

Ist  It  was  adjudged  in  this  case,  that  when  there'  is  (r)  tenant  for 
life,  the  remainder  in  tail,  the  reversion  in  fee,  and  the  tenant  for  life 
enfeoffi  him  in  the  reversion  in  fee,  it  is  a  forfeiture  of  his  estate,  and 
shall  devest  the  estate  tail  in  remainder  (s).  So,  if  there  be  tenant  in 
tail,  the  remainder  in  tail ;  and  the  tenant  in  tail  enfeoffs  him  in  the 
reversion  in  fee,  it  is  a  discontinuance ;  and  the  difference  was  taken 
and  agreed  when  the  estate  or  privity  is  sole  or  immediate,  and  when 
not,  for  which  see  (t)  Littleton,  141 ;  9  E.  4, 24  b ;  F.  N.  B.  142  a  (u) ; 
41  E.  3;  21  &41  Ass.  2. 

£ndly.  That  although .  the  warranty  of  Christopher  was  collateral^ 
yet  inasmuch  as  it  appears,  by  computation  of  time,  that  the  eldest  son 
of  C.  Chudleigh  was  within  age,  and  at  the  time  of  the  death  of  the 
eldest  son  the  youngest  was  also  within  age  ;  and  although  the  young- 
est son  could  not  enter  before  the  warranty  descended  upon  him,  to 
defeat  the  warranty,  and  that  he  could  not  take  advantage  of  the  non- 
age of  his  brother,  and  although  he  did  not  enter  in  convenient  time 
after  his  fiill  age ;  yet  this  collateral  warranty  should  not  bind  him,  and 
as  to  that  the  case  in  effect  is  such ;  A.  hath  issue  B.  and  C.  in&nts 
within  age,  a  lease  is  made  to  A.  for  life,  the  remainder  to  B.  in  tail, 
the  remainder  to  C.  in  tail.  A.,  tenant  for  life  is  disseised,  and  after- 
wards releases  to  the  disseisor  with  warranty  and  dies,  and  it  descends 
upon  B.  bding  within  age,  afterwards  B.  dies  being  within  age,  C.  being 
then  his  brother  and  heir  and  within  age,  upon  whom  the  said  warranty 
descends,  and  afterwards  C.  comes  to  full  age,  and  three  years  after 
his  ftill  age  enters,  his  entry  is  lawful.  For  it  wad  resolved,  that  if  the 
entry  of  an  in&nt  be  lawfiil,  and  he  may  enter  in  the  lifetime  of  his  an- 
cestor, and  doth  not  enter,  the  warranty  shall  not  bind  in  such  case ; 
i fortiori  when  the  warranty  descends  upon  him,  his  entry  being  lawfiil, 
and  no  laches  to  be  attributed  to  him ;  but  if  his  entry  was  not  lawfiil^ 
so  that  he  was  put  to  his  action,  there  the  warranty  shall  bind;  and 

(r)  1  RoU.S57.  (tt)  1  Co.  76b;   Br.  "Collusion,"  81; 

(«)  1  RoH.  634.  Br.  "  Entry  Congeable/'  82;    Br.  "  For- 

(/)  Lift.  8.  625;  Ca  Litt  854  b,  835  a)      feiture  de  Ter."  84;  Br.  "  Surrender,*' 86 ; 

1  Roll  633 ;  Keb.  42  a.  1  RoU.  857 ;  Co.  Litt.  335  a. 
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the  same  law  shall  be  in  the  case  of  a  fen^  covert,  when  she  is  put  to 
her  action.  And  if  a  warranty  doth  descend  upon  an  infant,  he  may 
enter  when  he  will  at  his  fiill  age,-and.n&ed  not  enter  hastily,  or  in 
convenient  time  after  his  full  age,  but  let 'him  take  care  that  he  doth 
not  sufier  a  descent  after  his  full  age  before  his  entry,  for  then  the  warr 
ranty  will  bind  him ;  for  which  matter  see  33  H.  8 ;  Br.  Warranty,  84; 
3  H.  7,  9;  36  H.6,  63;  18  E.  3,  3;  18  K. 4,  13;  Br.  Warranty,  64; 
28  Ass.  28. 

3rdly.  If  a  disseisor  or  other,  who  hath  a  defeasible  tide  in  ai  manor, 
grants  {x)  a  voluntary  estate  by  copy,  as  if  a  copyhold  estate  be  for- 
feited to  him ;  or  if  a  copyholder  dies  Without  heir,  and  he  grants  those 
lands  again  by  copy,  those  grants  shall  not  bind  him  who  hath  right 
after  he  hath  recontinued  the  manor ;  but  stich  (y)  admittances  which 
a  disseisor  makes  to  copyholders  of  the  manor,  these  are  good,  for  these 
are  in  a  manner  judicial  acts,  and  shall  bind  the  disseisee.  17  Eliz. ; 
Dyer,  343. 

4thly.  That  an{z)  estate  made  to  one  and  his  heirs  during  the  life 
of  J.  S.,  is  but  an  estate  for  life,  upon  which  a  remainder  may  depend 
by  the  common  law,  as  appears  by  the  books  of  1 1  H.  4,  4fi  a,  39 ; 
(32)  E.  3,  25  b  ;  7  H.  4,  46a;  8  H.  4,  14b;  8  Eliz.  Dyer,  253a;  17 
E.  3,48  b. 

5thly.  That  an  (a)  estate  made  to  one  and  his  heirs  on  the  body  of 
Jane  S.  begotten,  is  ah  estate  tail,  and  no  fee  simple  against  the 
opinion  of  Ascough,  20  H.  6,  fo.  36  b.  For  all  these  points  were  ad- 
judged in  this  case,  as  it  may  appear  by  the  (perusal  and)  consideration 
of  the  case. 

[For  the  points  supra,  see  Skinner,  28,  317.] 

[See  2  Black.  Com.  137,  271,  327,  332,  338,  339,  363;*  4  Black. 
Com.  427,  4&9y  430 ;  see  also  cases  temp.  Lord  Hard.  B.  R.  91,  to 
97 ;  and  1  Wilson,  274 ;  2  Wilson,  336 ;  and  1  Lord  Raym.  160,  290, 
291 ;  2  Lord  Raym.  799,  854,  876.] 

(«)  4  Co.  24  a ;  Cro.  Eliz.  699 ;  Co.  Litt  (s)  Br.  "  Estate/'  50 ;  Hob.  S23 ;  It)  Co. 

SShi  1   Roll  499;   Mo.   112,  236,  287;  98a;  Plow.  556b;  lBulBt.135;  N.N.C. 

Poph.  71 ;  Owen,  27,  28.  14;  3  Keb.  48. 

{y)  Cro.  Eliz.  699 ;  4  Co.  24  a ;  1  KoU.  (a)  1  Roll.  837  ;  Co.  Litt.  26  b ;  Poph. 

503;  Mo.  112,  236,  237;  3  Bulstr.  215;  77;  1  And.  810. 
Poph.  71. 


(    251.    ) 


TYRRELUS  CASE  (a). 


In  Cur.  Ward.  Mich.  Term,  4^5  Phil,  and  Mary. 

[Reported  Dyer,  155  a.] 

Use  upon  a  Use.] — A  woman,  by  bargain  and  sale  enrolled,  granted 
lands  to  her  son  A.  and  his  heirs,  habendum  to  the  use  of  herself  for 
life,  and  after  her  decease  to  the  use  of  A.,  and  the  heirs  of  his  body 
lawfully  begotten  ;  and  for  default  of  such  issue  to  the  use  of  her  own 
right  heirs : — Held,  that  the  use  being  executed  in  A.  by  the  statute, 
the  uses  in  the  habendum  were  void.  There  cannot  be  a  use  upon  a 
use. 

JANE  TYRRELL,  vidua,  pur  le  summede  400t  paies  per  G.  Tyrrell 
sa  fils  et  heire  apparant  (&),  per  indenture  inrolle  in  le  Chauncery  anno 
4  Ed.  6,  bargaine,  vende,  done,  graunt,  covenaunt,  et  conclude,  al  dit 
6.  Tyrrell  touts  ses  mannors,  terres,  tenements,  &c.  A  aver  et  tener 
les  dites,  &c.  (c)  al  dit  G.  T.  et  a  ces  heires  a  toutes  jours,  al  use  del 
dit  Jane  durant  sa  vie  saunz  impeachment  de  wast,  et  immediate  apres 
8a  decesse  al  use  del  dit  G.  T.  et  de  les  heires  de  son  corps  loialment 
engendres  (d).  Et  pur  default  de  tiel  issue,  al  use  de  les  heires  del  dit 
Jane  a  toutes  jours.  Quaere  bien  si  le  l3rmitation  de  ceux  uses  sur  le 
habendum  ne  soyt  voyde,  et  impertinent,  eo  que  un  us^  ne  pojrt 
cstre  treat,  ou  reserve  hors  d'un  use,  come  semble  prim&  facie  (c). 
Et  icy  il  covient  destre  primes  un  use  transferre  al  vendue,  devaunt 
que  ascun  franktenement  ou  inheritance  in  le  terre  poyt  estre  vest  in 
luy  per  Tenrolement,  &c.  Et  cest  cas  ad  estre  in  doubt  in  le  Common 
place  devant  cest  temps.  Ideo  quaere  legem  (/),  mes  semble  a  toutes 
les  Justices  del  Common  Bench,  et  a  Saunders  Chief  Justice,  que  le 


! 


a)  Gilb.  Uses  and  Trusts  by  Sugd.  n.  (1).       118,  146|  312. 

h)  Limiution  de  uses  in  cur'  ward'  et  (d)  B.  N.  C.  60,  284. 


Uberationum;  1  Andoa.  3,  7 ;  Bendl.  28 ;  US  7  Eliz.  2,  3,  5  a ;  1  Co.  137. 

Coke,  137  a.  (/)  Crompton's  Courts,  63  a,  54  a. 

(0  Uses  Toid  per  27  H.  8;  Dyer,  114, 
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limitation  des  uses  supra  est  void,  &c.  Car  admit  que  le  statute 
d'enrolments  ne  ust  estre  faits,  mes  tantum  le  Statute  de  Uses  in  27 
H.  8  {ff\  donques  le  cas  supra  ne  poit  estre,  eo  que  use  ne  poit  estre 
ingendre  de  use,  &c.     Vide  M.  10  &  11  £1.  fol. 


In  the  principal  case  of  Dillon  y.  Freine,  better  known  as  ChudMgKt 
Case,  the  law  of  uses  and  trusts,  both  before  and  after  the  Statute  of  Uses 
(27  Hen.  8,  c.  10),  was  very  fully  discussed,  and  some  important  points 
settled.  It  is,  however,  chiefly  valuable  for  the  historical  account  of  the 
events  which  led  to,  the  policy  which  dictated,  and  the  arts  which  eventually 
defeated  the  objects  of,  the  statute.  Lord  Bacon,  in  his  learned  Reading, 
after  noticing  that  upon  the  law  of  uses  ''  the  inheritances  of  this  realm 
are  tossed  at  this  day  like  a  ship  upon  the  sea,  in  such  sort,  that  it  is 
hard  to  say  which  bark  will  sink,  and  which  will  get  to  haven ;  that  is  to 
say,  what  assurances  will  stand  good,  and  what  will  not,"  adds,  ''that  by 
the  notable  judgment,  upon  solemn  arguments  of  all  the  Judges  assembled 
in  the  Exchequer  Chamber,  in  the  famous  case  of  Dillon  v.  Freine,  con- 
cerning an  assurance  by  Chudleigh,  this  law  began  to  be  reduced  to  a  true 
and  sound  exposition ;  and  the  false  and  perverted  exposition,  which  had 
continued  for  so  many  yeai-s,  though  never  countenanced  by  any  rule  or 
authority  of  weight,  but  only  entertained  in  a  popular  conceit,  and  a  practice 
at  adventure,  grew  to  be  controlled."     Bacon's  Law  Tracts,  299. 

It  is  proposed  in  this  Note  to  consider  the  law  of  uses  and  trusts ;  first, 
as  it  existed  before,  and,  secondly,  subsequent  to,  the  Statute  of  Uses.  27 
Hen.  8,  c.  10. 

I.  Uses  and  Trusts  before  the  Statute  27  Hen,  8,  c.  10. 

In  early  feudal  times  the  transfer  of  lands  was  attended  by  great  notoriety, 
since  by  common  law  they  would  only  pass  by  solemn  livery  or  matter  of 
record,  or  by  sufficient  writing  if  they  lay  in  grant.  See  preamble  to  stat 
27  Hen.  8,  c.  10.  The  object  of  this  notoriety  was  that  the  lord  might 
always  know  to  whom  he  might  apply  for  the  services  due  from  the  tenant, 
and  for  the  profits  arising  from  such  incidents  of  tenure,  as  aids,  reliefs, 
wardships,  descents  or  forfeitures.  To  prevent  also  the  loss  of  the  fhnts  of 
tenure,  the  clergy  were  not  allowed  to  hold  lands  in  mortmain.  See  Statute 
de  Religiosis,  7  £dw.  1,  stat  2., 

The  ingenuity,  however,  of  the  clergy,  and  the  necessity  of  the  times, 
invented  what  are  termed  Uses;  that  is  to  say,  beneficial  interests  in  the  land 
distinct  firom  the  legal  ownership,  and  dependent  at  first  mepely  upon  the 
good  faith  and  conscience  of  the  l^al  owner.   Thus,  if  A.  made  a  feofiment 

(g)  Cap.  16;  Rast.  Inrolments,  2;  Carth.  272,  273. 
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to  a  feoffee,  to  the  ujse  of  himBelf,  the  feoffee  was  to  all  intents  the  legal 
owner  of  the  lands,  and  A.  was  the  equitable  or  beneficial  owner ;  that  is  to 
say,  the  feoffee  was  liable  to  all  feudal  duties  and  incidents,  such  as  ward- 
ships, relieft  and  escheats,  and  the  lands  were  forfeitable  for  his  treason  or 
felonj.  So  likewise  it  descended  to  his  heirs,  and  his  wife  was  entitled  to 
dower  thereout,  and  he  might  exercise  legal  ownership,  both  hj  bringing 
actions  at  law  in  respect  of  such  lands  and  otherwise.  See  Butl.  Co.  Litt. 
271  b ;  Bro.  Feoff,  al  Us.  pL  10 ;  Dy.  9  b ;  Jenk.  190. 

As,  however,  it  would  have  been  against  good  conscience  for  the  feoffee 
to  arrogate  to  himself  the  beneficial  ownership,  the  Court  of  Chancery,  by 
means  of  the  subpoena,  enabled  the  feoffor  or  cestui  que  use  to  enforce  his 
right  to  receive  the  rents  and  profits,  and  also  compelled  the  feoffee  to 
convey  as  the  cestui  que  use  should  direct,  or,  upon  cestui  que  use  being 
disturbed,  to  re-enter  or  bring  an  action  to  recover  the  possession. 

With  regard  to  the  use  or  beneficial  interest.  Courts  of  Equity,  following 
m  this  respect  the  common  law  of  the  land,  whether  it  were  of  freehold, 
copyhold,  gavelkind  or  borough-english,  allowed  it  to  descend  in  the  same 
mode  to  the  heirs  of  the  cestui  que  use  as  it  would  have  done  had  he  been 
seised  of  the  legal  estate.     Sand.  Uses,  64. 

The  use,  however,  did  not  attach  itself  to  the  land,  but  to  the  conscience 
of  the  legal  owner.  Following  the  definition  of  Lord  Coke,  in  ChudletgWs 
Casey  the  use  may  well  be  described  as  '^  a  trust  or  confidence  which  is  not 
issaing  out  of  land,  but  as  a  thing  collateral  annexed  in  privity  to  the  estate 
and  to  the  person  touching  the  land ;  sdl.  that  cestui  que  use  shall  take  the 
profits,  and  that  the  ter-tenant  [i.  e.  the  feoffee]  shall  make  estates  according 
to  his  direction.  So  that  he  who  hath  an  use  hath  not  jus  neque  in  re, 
neque  in  rem,  but  only  a  confidence  and  trust,  for  which  he  hath  no  remedy 
by  the  common  law,  but  his  remedy  was  only  by  subpoena  in  Chancery.  If 
the  feoffees  would  not  perform  the  order  of  the  Chancery,  then  their  persons, 
for  the  breach  oi  the  confidence,  w^e  to  be  imprisoned  till  they  did  perform 
it"    Ante,  p- 205. 

The  invention  of  uses,  according  to  Coke,  was  attributable  to  fraud  and 
fear ;  fear,  in  times  of  trouble  and  civil  wars,  to  save  inheritances  from  being 
forfeited ;  and  fraud,  to  defeat  due  debts,  lawful  actions,  wards,  escheats, 
mortmains,  &c.    lb. 

The  doctrine  of  uses  also  gave  to  persons  a  power  which  they  had  not 
previously,  of  in  effect  devising  real  property ;  for  instance,  lands  might  be 
conveyed  to  feoffees,  to  such  uses  as  the  feoffor  might  declare;  and,  by 
declaring  the  uses  (which  would  be  enforced  in  equity),  he  could  regulate 
the  disposition  of  the  land  after  his  death.     1  Sand.  Uses,  18. 

Again,  at  common  law,  estates  could  only  be  limited  in  possession  or  by 
way  of  remainder  \  according  to  which,  upon  the  natural  determination  of 
the  prior  estate,  the  succeeding  use  must,  if  at  all,  instantly  take  effect. 
By  means  of  uses,  however,  an  estate  might  be  made  to  take  effect  in  dero- 
gation of  the  fomier  estate,  without  awaiting  its  natural  determination. 
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These  were  termed  shifting  or  springing  uses.  Moreover  other  estates, 
equally  unknown  to  the  simplicity  of  common  law,  might,  as  we  shall  see 
more  fully  hereafter,  be  created  by  the  intervention  of  uses. 


What  w(u  essential  in  order  to  raise  a  Use  before  the  Statute  27  Hen.  8, 
c.  10. 

There  were  certain  things  essential  in  raising  a  use: — First.  That 
there  should  be  a  person  or  persons  capable  of  standing  seised  to  a  use. 
In  general,  any  person,  even  a  feme  covert  or  an  infant  (Sand.  Uses,  56), 
save  when  they  had  only  a  limited  interest,  such  as  an  estate  for  life,  in  tail, 
for  years,  or  by  occupancy  (lb.  59),  might  stand  stand  seised  to  a  use. 
But  the  king  or  queen,  a  corporation,  abbe,  mayor,  commonalty,  or  persons 
attainted,  could  not  be  feoffees  to  uses.     (lb.  59.) 

Moreover,  in  order  that  a  person  could  stand  seised  to  uses,  it  was  neces- 
sary that  there  should  be,  as  kid  down  in  ChucUeigh's  Case,  privity  in  the 
estate  and  confidence  in  the  person.  Tor  instance,  from  want  oi  privity  of 
estate,  a  lord  by  escheat,  or  the  tenant  in  dower  or  curtesy  of  a  feoffee,  or  a 
disseisor,  abator,  or  intruder  of  the  feoffee,  could  not  stand  seised  to  a  use, 
as  they  are  not,  to  use  the  words  of  Coke,  in  in  the  per,  that  is  to  say, 
under  the  feoffment,  but  are  in  in  the  post,  that  is  to  say,  by  a  title  either 
paramount  or  extraneous  to  that  of  the  feoffor.     Butl.  Co.  Litt  272  a,  II. 

There  must  also  have  been  confidence  in  the  person  to  raise  the  use 
as  well  as  privity  of  the  estate.  Thus  in  the  case  put  by  Coke,  '^  If  the 
feoffee  to  an  use  upon  good  consideration  enfeoffed  another  who  had  no 
•notice,  here  is  privity  in  estate,  but  here  is  no  confidence  in  the  person 
either  expressed  or  implied,  and  therefore  the  use  is  gone;  but  if  a  feoffinent 
be  made  without  consideration  to  one  who  hath  no  notice,  there  is  privity  in 
estate,  and  the*  law  implies  notice,  and  therefore  the  use  remains,  but  not  as 
a  thing  annexed  to  the  land,  but  to  the  privity  of  the  estate.  5  E.  4, 7  b.'' 
Ante,  p.  207  ',  where  many  other  examples  are  given.  And  see  Sand.  Uses, 
58. 

Secondly.  There  must  have  been  a  person  capiable  of  receiving  or  taking 
a  use,  and  it  seems  that  any  person  to  whom  a  conveyance  of  lands  might 
be  made  might  take  a  use.  A  use  might  be  declared  in  favour  of  the 
king  by  matter  of  record  (Sand.  Uses,  60) ;  and  (if  a  licence  were  obtained) 
in  favour  of  a  corporation  (Shep.  T.  509) ;  but  (although  there  seems  to 
have  been  some  doubt  upon  the  subject)  not  in  favour  of  an  alien.  (Sand. 
Uses,  61.) 

Thirdly.  There  must  have  been  either  an  express  declaration  of  the  use  or 
a  consideration  whereby  it  might  be  raised.  Where  there  was  an  express 
declaration  of  a  use,  it  would  be  valid,  although  no  consideration  were  paid. 
Sand.  Uses,  61 ;  32  Yin.  Abr.  247,  pi.  1,  n.  If  there  were  no  declaration  qf 
use,  and  the  grantee  or  feoffee  paid  a  consideration,  a  use  would  be  thereby 
raised  or  implied  for  him.    Sand.  Uses,  61. 
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Where,  however,  there  was  no  express  declaration  of  use,  nor  considera- 
tion paid  by  the  feoffee  or  grantee,  there  would  be  a  resulting  use  for  the 
grantor  or  feoffor,  who  would  thereupon  be  in  as  of  the  old  use.  (lb.) 
Anj  consideration,  however  small,  was  sufficient  to  raise  a  use  for  the  feoffee, 
lb.  62, 63. 

Fourthly.  There  must  have  been  hereditaments  out  of  which  the  use  might 
arise,  such  as  lands,  reversions,  remainders.  But  it  could  not  be  raised 
out  of  personal  inheritances  such  as  annuities  (Sand.  Uses,  63) ;  nor  out  of 
mere  rights,  such  as  a  right  of  common,  or  rights  of  way  in  gross.    lb.  64. 

Trusts  before  the  Statute  27  Hen.  8,  c.  10. 

Trusts  before  the  Statute  of  Uses  were  of  two  kinds,  which  differed  from 
0868,  inasmuch  as,  by  the  conveyance  to  the  trustees,  they  not  merely  took 
a  legal  interest  in  the  land,  but  abo  the  right  to  take  the  profits,  or  to  do 
certain  acts,  for  the  special  purposes  for  which  the  trust  was  created.  For 
instance,  if  there  were  a  feoffment  in  trust  or  to  the  intent  to  convey  to  a 
third  party,  or  to  re-enfeoff  the  feoffor,  or  to  be  vouched,  or  to  suffer  a 
recovery;  all  these  were  cases  of  special  trusts,  where  certain  acts  were  to 
be  done.    Sand.  Uses,  3 ;  Hayes's  Introd.  36. 

There  were  also  special  trusts  unlawful,  as  they  were  termed  by  Bacon, 
created  '^  to  the  intent  to  defraud  creditors,  or  to  get  men  to  maintain  suits, 
or  to  defeat  the  tenancy  to  the  prsecipe,  or  the  Statute  of  Mortmain,  or  lords 
of  their  wardships,  or  the  like;  and  those  were  termed  frauds^  covins  or 
collusions.''     Bacon,  Uses,  8. 

It  might  be  supposed  at  first  sight,  when  the  feoffee  was  put  in  the  place 
of  the  feoffor  as  the  legal  owner,  that  as  he  would  be  liable  to  all  the  inci- 
dents of  tenure,  no  great  injury  would  be  done  to  the  lord ;  but  the  mode  of 
evading  these  burdens  seems  to  have  been,~by  making  a  feoffment  to  several 
persons,  of  whom  the  beneficial  owner  was  usually  one,  so  that  upon  the 
death  of  one,  the  estate  would  survive  to  the  others,  whose  numbers  being 
kept  up  as  occasion  might  require  by  other  feoffments,  the  lord  would 
therefore  lose  the  fruits  of  descents  and  wardships.    Hayes's  Introd.  43. 

So  feoffments  might  be  made  to  powerful  persons  in  such  times  above  the 
law,  or  to  persons  either  unknown  or  difficult  to  discover.  In  short,  to 
use  the  words  of  a  learned  writer,  '^  by  the  introduction  of  uses,  as  well  the 
cardinal  maxims  of  the  feudal  policy,  as  many  of  the  subordinate  rules 
of  property,  were  virtually  defeated.  The  clergy  who  were  prohibited  by 
law  from  purchasing  land,  but  who  could  now  take  the  profits  to  any  ex- 
tent, without  becoming  the  legal  owners  of  a  single  road,  increased  their 
possessions.  The  factious  baron  vested  his  estate  in  a  few  confidential 
friends,  and  committed  treason  with  comparative  safety.  The  peaceful  pro- 
prietor, adopting  the  same  precaution,  enjoyed  and  disposed  of  the  beneficial 
interest,  un  vexed  by  the  exactions  of  the  lord,  and  regardless  of  the  rules  of 
the  common  law."     Hayes's  Introd.  32,  4th  Ed. 

Various  statutes  were  passed  for  the  purpose  of  remedying  what  were 
considered  the  mischiefr  introduced  by  the  doctrine  of  uses,  by  giving  an 
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action  to  the  disseisee,  against  cestui  que  use  when  a  fraudulent  feoflOoaeat 
had  been  made  to  powerful  or  unknown  persons,  for  the  purpose  of  defeating 
his  rights  (1  Rich.  2,  c.  9;  4  Hen.  4,  c.  7 ;  11  Hen.  6,  c.  3 ;  1  Hen.  7,  c.  1), 
and  15  R.  2,  c.  5,  was  passed  to  preyent  religious  houses  or  commonalties 
from  acquiring  lands  hj  means  of  uses  in  fraud  of  Magna  Charta,  c.  6 ;  and 
7  E.  1,  De  Religiosis  and  other  acts  were  passed  to  prevent  lords  losing,  bj 
means  of  uses,  their  wardships,  reliefs,  heriots,  and  other  fruits  of  tenure. 
See  15  Rich.  2,  c.  5 ;  4  Hen.  7,  c.  17 ;  19  Hen.  7,  c.  15. 

Another  important  act,  1  Rich.  3,  c.  1  (in  effect  repealed  by  27  Hen. 
8*,  c.  10),  gave  power  to  the  cestui  que  use  to  alien  his  lands  without  the 
consent  of  the  feoffees.  The  object  of  this  statute  was  to  prevent  the  liti- 
gation and  uncertainty  which  arose  from  the  dishonesty  or  perversily  of 
feoffees ;  for  as  the  feoffees  were  legal  owners,  they  might  alien  or  lease  the 
land,  and  the  purchaser  or  lessee  if  for  valuable  consideration,  and  without 
notice  of  the  uses,  would  hold  the  estate  free  from  them,  and  the  only  remedy 
of  the  cestui  que  use  was  against  the  feoffees.  A  mere  volunteer  however, 
or  a  person  having  notice  of  the  uses  would  be  bound  by  them.  Again,  the 
feoffees  might  refiise  to  join  in  any  conveyance,  or  after  the  cestui  que  use 
had  aliened,  they  might  enter,  and  thereby  give  rise  to  several  vexatious  soits 
in  Chancery.     See  ante,  p.  209. 

The  remedies  afforded  by  these  enactments  were  only  partially  successful, 
and  accordingly  the  Statute  of  Uses,  27  Hen.  8,  c.  10,  was  passed,  the 
object  of  which  evidently  was,  by  uniting  the  l^al  seisin  or  interest  to  the 
equitable  or  beneficial  interest,  entirely  to  abolish  the  doctrine  of  uses. 
**  The  intent  of  the  makers  of  the  stat.  27  Hen.  8,"  says  Lord  Coke,  who 
most  heartily  disliked  any  innovation  upon  the  common  law,  ^'  was,  for  a 
remedy  of  all  the  mischie&  (which  no  statute  before,  nor  all  of  them 
together,  had  made  a  sufficient  provision  for),  to  extirpate  and  extinguish 
all  uses  in  such  manner  as  the  statute  had  limited.  For  the  makers  of  the 
statute  27  Hen.  8,  having  maturely  examined  the  said  former  statutes  and 
provisions  of  parliament  to  reform  the  great  abuses  of  uses  in  manj 
particular  cases,  at  last  resolved,  that  uses  were  so  subtle  and  perverse,  that 
they  could  by  no  policy  or  provision  be  governed  or  reformed ;  and,  there- 
fore, as  a  skilful  gardener  will  not  cut  away  the  leaves  of  the  weeds,  but 
extirpate  them  by  the  roots,  and  as  a  wise  householder  will  not  cover  or  stir 
up  the  fire  which  is  secretly  kindled  in  his  house,  but  utterly  put  it  out ;  so 
the' makers  of  the  said  statute  of  27  Hen.  8,  c.  10,  did  not  intend  to  provide 
a  remedy  and  reformation  by  the  continuance  or  preservation,  but  by  the 
extinction  and  extirpation  of  uses;  and  because  uses  were  so  subtle  and 
ungovernable,  as  hath  been  said,  they  have  with  an  indissoluble  knot  coupled 
and  married  them  to  the  land,  which  of  all  the  elements  is  the  most  ponderous 
and  immovable."    Ante,  p.  211. 
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11.  Uses  and  Trusts  after  the  Statute  27  Hen.  8,  c.  10. 

Wbateyer  may  have  been  the  intentioii  of  the  legislature,  it  will  be  seen 
herea^r,  that  the  legal  estate  hj  the  operation  of  the  statute  was  endowed 
with  most  of  the  flexible  properties  of  the  use,  and  from  the  determination 
of  the  Courts  of  Law,  of  which  TyrrelVs  C€ue  is  one  of  the  earliest  examples, 
that  there  could  not  be  ''  an  use  upon  an  use,"  the  equitable  or  beneficial 
interest  might  again  be  severed  from  the  legal  ownership,  261,  post. 

Uses  after  the  Statute  27  Hen.  8,  c.  10. 

In  order  to  show  the  effect  of  the  statute  of  27  Hen.  8,  c.  10,  upon  which 
our  modem  system  of  conyeyancing  is  mainly  founded,  it  is  proposed  to 
consider,— First,  The  nature  of  uses  since  the  statute  of  27  Hen.  8,  c.  10,  and 
what  is  essential  in  order  to  raise  them ;  Secondly,  As  to  the  effect  of  the 
operation  of  the  statute  in  joining  the  seisin  to  the  use,  and  how  &r  limita- 
tions to  uses  agree  with  or  differ  from  limitations  at  common  law ;  Thirdly, 
What  objects,  either  wholly  unattainable  or  imperfectly  attainable,  at  common 
law,  became  attainable  by  means  of  uses  under  the  statute ;  Fourthly,  As 
to  ppwers  denying  their  operation  fix)m  the  Statute  of  Uses ;  Fifthly,  As  to 
the  mode  in  which  conveyances  to  uses  operate ;  Sixthly,  As  to  declarations 
of  uses ;  Seventhly,  As  to  whether  uses  created  by  wills  operate  under  the 
statute,  and  herein  as  to  what  is  sufficient  to  confer  on  a  devisee  the  legal 
estate ;  Eighthly,  As  to  uses  not  executed  by  the  statute ;  and.  Ninthly,  It  is 
proposed  to  make  a  few  observations  on  trusts  since  the  statute  of  27  Hen.  8, 
clO. 

1.  The  Nature  of  Uses  since  the  Statute  27  Hen.  8,  c.  10,  and  what  is 
essential  in  order  to  raise  them. 

By  the  operation  of  the  statute  (see  ante,  p.  210)  in  all  cases  where 
freeholds  were  the  subjectrmatter  of  the  conveyance  (leaseholds  and  copy- 
holds not  being  within  the  scope  of  the  statute),  the  use  was  immediately 
*  joined  to  the  possession,  so  as  completely  to  consolidate  them  together.  In 
order  to  raise  a  use  certain  circumstances  were  necessary,  viz. — First,  a 
person  seised  to  the  use  or  trust ;  because  it  is  clear  that  the  statute  will 
execute  a  trust  where  it  is  used  merely  as  a  convertible  term  for  a  use. 
Thus,  if  a  feoffment  be  made  to  A.  and  his  heirs,  to  the  use  of  or  in  trust  for 
B.  and  his  heirs,  B.  has  not,  as  before  the  statute,  a  mere  equitable  or  bene- 
ficial interest,  he  becomes  to  all  intents  and  purposes  the  legal  as  well  as 
equitable  owner. 

So  also  if  an  estate  be  conveyed  to  A.  and  his  heirs,  to  the  use  of  B.  for 
life,  remainder  to  C.  in  fee,  the  statute  divests  A.  of  the  whole  legal  estate, 
and  vests  it  in  B.  for  life,  remainder  to  C.  in  fee. 

The  second  requisite  to  raise  a  use  is  a  cestui  que  use  other  than  the  person 
standing  seised  to  the  use,  for  if  there  were  a  conveyance  to  A.  and  his  heirs, 
to  the  use  of  or  in  trust  for  A.  and  his  heirs.  A.,  as  before  the  statute,  would 
take  both  the  legal  and  beneficial  interest  by  the  common  law,  and  not  by 
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the  statute.  Sammes's  Casey  13  Co.  56 }  Altkam  t.  A  nglesepf  Gilb.  Rep.  16, 
17 ;  Long  v.  Buckeridge,  1  Stra.  108  j  Grvam  v.  Roe,  1  Salk.  90.  There 
\b,  howeyer,  an  exception  to  the  rule,  where,  the  use  of  a  person  not  being 
commensurate  with  his  seisin,  a  use  is  limited  over  to  another  persmi ;  as,  for 
instance,  if  a  conveyance  were  made  to  A.  and  his  heirs,  to  the  use  of 
himself  in  tail,  with  remainder  over  to  another^  or  to  the  use  of  B.  for  life, 
remainder  to  A.  for  life,  remainder  to  C.  in  fee,  or  to  the  use  of  A.  and  a 
stranger,  in  these  cases  the  use  would  be  executed  by  the  statute.  SancL 
Uses,  94-97. 

Another  requisite  is  a  use  in  esse,  in  possession,  revision  or  remainder, 
which  may  be  either  express  or  implied. 

An  express  use  may  be  raised  not  only  by  the  words  made  uM  of  in  the 
statute,  viz.  "  use,"  "  trust "  or  "  confidence,"  but  by  any  words  which 
show  an  intention  to  create  a  use.  See  Bac.  Uses,  47;  Hummerstont 
Case,  Dyer,  166a,  n. ;  JBetnam  v.  Bateston,  lb.;  4  Leon.  22$  J.fum.,4 
Leon.  2,  pi.  3;  Boydell  v.  Walthall,  Moore,  722. 

Implied  or  resulting  uses,  which,  as  we  have  seen,  existed  before  the 
statute,  have  not  been  abolished  by  it.  Accordingly  it  has  been  laid  down 
as  a  general  rule,  that  if  a  conveyance  be  made  without  any  consideratioii 
or  declaration  of  use,  the  use  will  result  to  the  party  making  the  convey- 
ance, and  be  executed  in  him  by  the  statute  {Armstrong  v.  WoUey,  2  Wils. 
19;  Doug.  26;  Beckmith*s  Case,  2  Co.  56,  58  b;  Sand.  Uses,  100); 
but  it  seems  that  a  nominal  consideration,  as  of  59.,  would  be  sufficient  to 
show  the  intention  of  the  parties  that  there  should  be  no  resulting  use 
(Sand.  Uses,  104).  On  the  other  hand,  if  there  be  only  a  partial  decla- 
ration of  a  use,  even  although  there  be  a  valuable  consideration  given,  so 
much  of  the  use  as  is  undisposed  of  results  {Wilkes  v.  Leuson,  Dy.  169; 
Wilkins  V.  Perrat,  Moore,  876 ;  Piers  v.  Hoe,  Cro.  Eliz.  131 ;  1  Leon. 
125;  Co.  Litt.  23  a;  Woodliffv.  Drury,  Cro.  Eliz.  439;  Audley's  Case, 
Dy.  166  a).  Thus,  if  a  feoffment  be  made  for  valuable  consideration  by  A. 
to  B.  in  fee,  to  the  use  of  B.  for  life,  and  no  further  declaration  be  made, 
the  remainder  of  the  estate,  after  the  life-interest  of  B.,  results  to  A.,  and  is 
executed  by  the  statute.  See  Sand.  Uses,  104.  The  ground  for  holding  in 
such  a  case  that  there  is  a  resulting  trust  is  this,  that  the  express  declaraiioii 
of  the  use  as  to  part  shows  the  intention  of  the  parties  that  the  feoffee  is  U> 
take  the  remainder  of  the  use.  But  if  it  appeared  upon  the  face  of  th« 
deed  by  a  recital,  for  instance,  that  it  was  the  intention  of  the  feoffee  to  pur* 
chase  the  whole  estate,  there  would  be  no  resulting  use  to  the  feoffee,  but  to 
th6  party  from  whom  the  consideration  moved.  Pelly  v.  Maddin,  21  Vin. 
Abr.  498,  pi.  15 ;  Sand.  Uses,  105. 

Parol  evidence  may  be  used  to  rebut  a  resulting  use.  Lamiplugh  v. 
Lamplugh,  1  P.  Wms.  112;  Roe  v.  Popham,  Dougl.  26. 

Another  requisite  to  the  raising  of  uses  is,  that  there  must  be,  as  a  subject- 
matter,  some  Iiereditaments  in  esse  (not  being  copyhold),  either  corporeal 
or  incorporeal,  in  possession,  reversion  or  remainder.     Thus  no  use  wiU 
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arise  by  virtne  of  a  covenant  to  stand  seised  of  lands  of  which  the  covenantor 
may  afierfcanh  become  the  purchaser.  Velverton  v.  YelvertoUf  Cro.  Eliz. 
401 ;  Moor,  342 ;  2  Roll.  Abr.  790;  Sand.  Uses,  107. 

A  grant  of  a  rentcharge  de  novo  to  uses  may  be  made  within  the  statute, 
the  land  being  the  seisin  out  of  which  it  arises.     Bac«  Uses,  143. 

The  Statute  of  Uses,  afW  reciting,  in  the  fourth  section,  that  '*  where 
divers  persons  stand  and  be  seised  of  and  in  any  lands,  tenements  or  here- 
ditaments, in  tee  simple  or  oth€Q*wtse,  to  the  use  and  intent  that  some  other 
person  or  persons  shall  have  and  perceive  yearly  to  them,  and  to  his  or  their 
heirs,  one  annual  rent  of  10/.,  or  more  or  less,  out  of  Che  same  lands  and 
fenements,  and  some  other  person  one  other  annual  rent  to  him  and  his 
assigns,  for  term  of  life  or  years,  or  for  some  other  special  time,  according 
to  such  intent  and  use  as  hath  been  heretofore  declared,  limited  and  made 
thereof."  It  is  by  the  5th  section  enacted,  "  that  in  every  such  case,  the 
flame  persons,  their  heirs  and  assigns,  that  have  such  use  and  interest,  to 
have  and  perceive  any  such  annual  rents  out  of  any  lands,  tenements  or 
hereditaments,  that  they  and  every  of  them,  their  heirs  and  assigns,  be 
adjudged  and  deemed  to  be  in  possession  and  seisin  of  the  same  rent,  of 
and  in  such  liite  estate,  as  they  had  in  the  title,  interest  or  use  of  the 
said  rent  or  profit,  and  as  if  a  sufficient  grant  or  other  lawful  conveyance 
had  been  made  and  executed  to  them,  by  such  as  were  and  shall  be  seised 
to  the  use  and  intent  of  any  such  rent,  to  be  had,  made  or  paid,  according 
to  the  very  trtist  and  intent  thereof;  and  that  all  and  every  such  person  and 
persons  as  have,  or  hereafter  shall  have,  any  title,  use  and  interest  in  or  to 
any  such  rent  or  profit,  shall  lawfully  distrain  for  nonpayment  of  tbe  said 
rent;  and  in  their  own  names  make  avowries,  or  by  their  bailiffs  or  servants 
make  conisances  and  justifications,  and  hav^  all  other  suits,  entries  and 
remedies  for  such  rents,  as  if  the  same  rents  had  been  actually  and  really 
granted  to  them  with  sufiicient  clauses  of  distress,  re-entry  or  otherwise, 
according  to  such  conditions,  pains,  or  other  things  limited  and  appointed 
apon  the  trust  and  intent  for  payment  or  surety  of  such  rent." 

Another  requisite  to  the  execution  of  a  use  by  the  statute  is,  that  the 
feofiee  or  grantee  have  a  seisin  at  the  time  of  its  creation  commensurate 
with  the  use,  for  the  cestui  que  use  cannot,  under  the  statute,  take  an  estate 
more  extensive  than  the  seisin.  Thus  if  land  be  conveyed  to  A.  for  life,  to 
the  us^  of  B.  for  life,  in  tail  or  in  fee,  B.  will  under  the  statute  take  an 
estate  determinable  on  the  death  of  A.  Cranley's  Case,  Cro.  £liz.  72. 
And  see  Dy.  186  a;  Vaugh.  49;  Bac.  Uses,  47;  Cro.  Car.  231;  3  Bulst 
184;  Sand.  Uses,  109. 

Much  discussion  has  arisen  in  determining  where  the  seisin  is  upon 
which  the  statute  operates,  in  the  case  of  springing  or  contingent  uses  daring 
their  suspense  and  when  they  came  into  existence. 

Thus,  if  an  estate  were  conveyed  to  feoffees  and  their  heirs  to  the  use  of 
A.  for  life,  remainder  to  his  first  and  other  sons  (then  unborn)  in  tail,  re- 
mainder to  B.  in  fee,  the  difficulty  arose  in  this  way,  as  it  was  necessary 

8  2 
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that  there  should  be  a  person  seised  to  the  use  of  the  persou  to  whom  the 
use  was  limited,  where  and  how  was  a  seisin  to  be  found  in  the  feoffees  to 
serye  the  contingent  remainders  to  the  first  and  other  sons  when  they  came 
into  existence  ?  Some  contended  that  the  legal  estate  or  use  continued  in  the 
trustees  in  remainder  expectant  on  the  estate  of  freehold :  others,  that  there 
remained  in  the  feoffees  unexecuted  by  the  statute  a  possibility  of  seisin,  or 
as  it  was  fancifully  termed  a  scintilla  juris  et  tituli,  to  serve  the  contingent 
uses  as  they  became  Tested  (Sand.  Uses,  110 — 114).  A  third  party  con- 
tended that  the  seisin  was  at  once  impressed  upon  all  the  uses,  so  that,  in 
the  case  put,  B.  would  take  a  qualified  though  Tested  estate,  subject  to  be 
diTested  upon  the  birth  of  a  son  of  A.  See  Hayes's  Introd.  59.  This  is  the 
Tiew  Tery  forcibly  put  by  Periam,  C.B.,  and  Walmesley,  J.,  in  Chudieigh*s 
Case,  against  the  majority  of  the  Judges.  Some  writers  are  warm  in  favour 
of  the  doctrine  of  scintilla  juris ;  but  die  great  weight  of  authority  is  against 
it  and  in  faTour  of  the  doctrine  which  supposes  the  seisin  of  the  feoffees  to  be 
sufficient  to  serTe  the  contingent  uses  whenever  they  arise.  Pollexfen,  in  his 
Tery  able  argument  in  Hales  t.  Risley  (PoUexf.  384),  has  giTen  a  summary 
of  the  reasoning  upon  this  subject,  with  some  Tery  pertinent  remarks  upon 
the  observations  of  the  Judges  in  Chudleigh's  Case. 

The  reasoning  of  Lord  St.  Leonards  ^s  conclusiTe  upon  the  subject 
''  Where,"  asks  his  Lordship,  *'  is  the  necessity  for  any  scintilla  juris  in  the 
feoffees  ?  As  we  are  compelled  to  hold  that  the  estate  is  executed  in  the 
remainderman,  so  as  to  exhaust  the  seisin  of  the  feoffees  until  the  rising  of 
theoise,  what  is  there  in  the  act  which  should  enforce  us  to  say  that  the 
estates  shall  not  open,  and  at  once  let  in  the  contingent  uses  as  they  come  in 
esse  ?  The  intention  of  the  act  was  to  diTest  the  feoffee  of  everjrthing :  he  . 
was  seised  to  the  use  of  the  unborn  cestuis  que  use,  and  when  they  come  in 
esse  the  words  of  the  statute  are  satisfied :  the  common  law  is  in  a  great 
measure  restored,  which  it  is  agreed  was  the  intention  of  the  act ;  and  a 
fiction  is  got  rid  of,  as  to  the  mischievous  consequences  of  which  we  never 
advert;  for  no  inquiry  is  cTer  made  to  meet  the  difficulties  which  arise  fi^m 
this  doctrine."     1  Sugd.  Pow.  41. 

In  order  to  raise  a  use  there  must  be  either  a  direct  or  actual  conTeyance 
operating  by  way  of  transmutation  of  possession,  or  a  contract  or  coTcnant 
operating  as  a  bargain  and  sale,  or  a  coTcnant  to  stand  seised  to  uses.  (Sand. 
Uses,  114.)  A mereexecutorycovemjit  {BaintovUs CaseyDj, 96;  BUtheman 
T.  Blitheman,  Cro.  Eliz.  279;  Buckler  y.  Simons,  2  Roll.  Abr.  TSBj  Wing- 
fsld  T.  Littleton,  Dy.  162 ;  Audley's  Case^  lb.  166  a)  or  contract  {Tretor 
T.  Tre7)or,  1  P.  Wms.  622 ;  Edwards  t.  Freeman,  2  P.  Wms.  435,  447) 
to  conTey  or  settie  lands  upon  certain  uses,  will  not  raise  a  direct  use,  but 
requires  a  further  conTeyance  or  settlement  to  be  executed  for  that  purpose. 
Sed  Tide  Hylton  t.  Biscoe,  2  Yea.  304,  308. 
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2.  As  to  the  Effect  of  the  operation  of  the  Statute  in  joining  the  Seiein 
and  the  Use^  and  how  far  Limitations  to  Uses  agree  with  or  differ 
from  Limitations  at  Common  Law. 

By  the  operation  of  the  statute  all  estate  in  the  land  is  taken  out  of  the 
person  seised  to  uses ;  the  estate  therefore  i^ill  not,  as  we  haye  seen  was  the 
case  before  the  statute,  on  account  of  the  feoffee  or  releasee  to  uses,  be  liable 
to  escheat,  forfeiture,  dower  or  curtesy  {Sneyd  v.  Sneyd^  1  Atk.  443;  Sand. 
Us€s,  119).  On  the  other  hand  the  estate  of  the  cestui  que  use,  which 
before  the  statute  was  only  equitable,  by  its  operation  becomes  legal,  and 
therefore  subject  to  all  the  legal  incidents  of  a  legal  estate,  as  escheat,  for- 
feiture, curtesy,  dower,  on  account  of  the  .cestui  que  use.     Sand.  Uses,  119. 

In  general,  limitations  to  uses  receiye  the  same  construction  as  similar 
limitations  at  common  law :  thus  in  order  to  create  an  estate  in  fee  simple 
(Sand.  Uses,  122),  or  in  fee  tail  (lb.  123),  the  same  words  are  necessary  as 
in  the  case  of  a  conveyance  at  common  law. 

So  likewise,  as  is  laid  down  in  Chudleigh's  Ca^e^  it  is  necessary  that  a 
use  limited  by  way  of  remainder  should  take  effect  if  at  all  before  or 
immediately  upon  the  determination  of  tiie  particular  estate,  in  the  same 
manner  as  in  the  case  of  a  conveyance  at  conmion  law.    Hayes's  Introd.  67. 

3.  What  Objects  either  wholly  unattainable  or  imperfectly  attainable  at 
Common  Law  became  attainable  by  rneans  of  Uses  under  the  Statute. 

Although,  as  we  have  seen  in  some  respects,  uses  executed  by  the  statute, 
by  converting  the  equitable  into  a  legal  estate,  follow  the  rules  of  common 
law,  nevertheless,  the  owner  of  freehold  interests  may,  through  the  medium 
of  uses  executed  by  the  statute,  deal  with  his  property  with  the  same  freedom 
as  he  could  have  done  with  the  use  before  the  statute.  It  becomes,  therefore, 
important  to  examine  what  interests  can  be  created  by  uses  executed  by  the 
statute  which  cannot  be  created  at  common  law. 

At  common  law  a  person  cannot  convey  or  deliver  seisin  to  himself  as 
tenant  for  life  or  jointly  with  another  (Sand.  Uses,  129;  Perk.  s.  203),  or 
as  tenant  in  tail,  or  as  remainderman  in  tail  afler  a  prior  life  interest  in  a 
stranger  (Oreswold's  Case,  "Dy  156 a).  In  all  these  cases  the  estate  limited 
to  the  owner  would  be  absolutely  void,  and  in  the  latter  case  he  would  take 
as  reversioner  not  as  a  remainderman,  and  the  only  mode  by  which  he  could 
limit  to  himself  such  interests  at  law  would  be  by  conveying  the  estate  to  a 
third  party,  from  whom  a  reconveyance  might  be  taken  conferring  upon  him 
the  above-mentioned,  partial  interests.  By  means,  however,  of  the  statute 
acting  upon  uses  all  those  interests  may  be  limited  by  one  deed.  Thus  A. 
may  convey  his  estate  to  B.  to  the  use  of  himself  A.  for  life,  or  to  the  use 
of  himself  and  B.  jointly,  or  to  the  use  of  B.  for  life  or  in  tail,  remainder 
to  the  use  of  himself  A.  in  tail.     Hayes's  Introd.  96. 

Again,  as  husband  and  wife  are  at  law  considered  as  one  person,  a  man 
cannot  make  a  direct  conveyance  at  common  law  to  his  wife  (Co.  Litt. 
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3  a,  112  a ;  Moyse  v.  QyleSj  2  Vera.  385 ;  Lucas  v.  Lucagy  1  Atk.  271,  note 
2,  Sand.  Ed.).  Under  the  Statute  of  Uaes  A.  may  convey  to  B.  and  hi« 
heirs,  to  the  use  of  his  (A.'s)  wife  for  life,  or  any  other  interest.  Ck).  Utt. 
112  a. 

Again,  at  eomnion  law  joint  tenants  must  take  at  the  same  time  (Co.  litL 
9  a,  186  a;  2  Roll.  Abr.  417,  pi.  8);  and  if  there  be  a  conveyaaoe  to  two 
persons,  one  capable  and  the  other  incapable  of  taking,  the  one  who  is 
capable  takes  the  whole  (1  Co.  100  b ;  13  Co.  57).  Through  the  medium, 
however,  of  the  Statute  of  Uses  joint  tenants  can  take  at  different  times. 
Thus,  if  A.  convey  to  B.  and  his  heirs  to  the  use  of  C.  and  any  wile  he  may 
marry,  although  C.  would  take  the  whole  estate  at  first,  yet  on  bis  marriage 
his  wife  will  take  a  joint  interest  with  him.  Mutton's  Case,  Moore,  96 ; 
Dyer,  274b;  1  Co.  101a;  Sammes*s  Case,  13  Co.  67;  Strattony.  Best, 
2  Bro.  C.  C.  233. 

At  common  law  no  estate  of  freehold  can  be  made  to  commence  in 
futuro.  Thus,  if  a  grant  were  made  to  A.  to  commence  in  a  year's  time, 
tlie  grant  is  void  (Sand.  Uses,  136).  But  if  a  man  covenanted  to  stand 
seised,  or  bargained  and  sold  lands,  to  future  uses,  as  to  the  use  of  the  heirs 
of  his  own  body  (22  Yin.  Abr.  283;  Carth.  263),  or  to  the  use  of  another 
person  after  his  own  death  (  Osunan  v.  Slienfe,  3  Lev.  370 ;  Soe  v.  Tranmer, 
2  Wils.  75),  or  after  a  certain  number  of  years  (Bac.  Uses,  63),  the  grant 
will  be  good,  inasmuch  as  until  the  future  event  happens,  there  will  be  a 
resulting  use  to  the  covenantor  or  bargainor,  in  whom  the  seisin,  to  serve 
the  future  uses,  remains*  So,  under  an  instrument  operating  by  trans- 
mutation of  possession  as  a  feofiment  or  release,  future  uses  may  be  created, 
if  there  be  a  commensurate  seisin  to  serve  them  when  they  arise.  Thus,  if 
there  be  a  conveyance  by  A.  to  B.  and  his  heirs,  to  the  use,  after  tlie 
expiration  of  four  years,  or,  aft^r  the  death  of  A.,  of  C.  and  his 
heirs,  the  limitation  to  C.  and  his  heirs  is  valid,  inasmiich  as  during  the 
four  years,  or  during  the  life  of  A.,  there  will  be  a  resulting  use  to  him, 
which  will  be  executed  by  the  statute  (2  Salk.  675 ;  Sand.  Uses,  137) ;  if, 
however,  A.  had  executed  a  conveyance  to  B.  and  his  heirs,  to  commence 
at  a  future  period,  as,  for  instance,  after  the  death  of  A.,  to  the  use  of  C. 
and  his  heirs,  it  would  have  been  void,  as  a  freehold  cannot  be  made  to 
commence  in  futuro.  Roe  v.  Tranmer,  2  Wib.  75;  Lamb  v.  Archer,  1 
Salk.  225. 

At  common  law,  it  is  a  maxim  that  no  estate  can  be  limited  after  a  fee 
simple.  Thus,  if  a  feoffment  be  made  to  A.  in  fee,  with  a  proviso  that  on  a 
certain  event  happening  it  should  go  over  to  B.,  the  limitation  to  B.  is  void. 
See  Co.  Litt.  18  a ;  Seymor's  Case,  10  Co.  97  b ;  Dy.  33  a ;  1  Co.  85  b. 
Under  the  Statute  of  Uses,  it  is  clear,  that  such  limitations,  termed  '' spring- 
ing or  shifting  uses,"  would  be  good.     See  Pells  v.  Browne,  and  note,  post. 

It  was,  indeed,  urged  in  Chudleigh's  Case,  that  it  would  be  wrong  to 
make  ^'  any  estate  of  freehold  and  inheritance  lawfully  vested,  to  oease  as 
to  one,  and  to  vest  in  othere,  against  the  rule  of  law,  and  that  no  estates 
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should  be  raised  by  way  of  use  but  those  which  could  be  raised  by  livery  of 
seisin  at  common  law."    That  reasoning,  howeveri  did  not  prevail. 

Since,  howeyer,  shifting  uses,  limited  after  estates  in  fee  simple,  cannot 
be  barred  {Lloyd  t.  Carew,  Prec.  Ch.  72),  it  was  necessary  to  confine 
them  within  due  limits,  which  was  effected  by  means  of  the  Rule  against 
Perpetuities  (see  Cadsll  ▼.  Palmer,  and  note,  post),  according  to  which, 
unless  the  eveot  upon  which  the  limitations  over  took  effect  necessarily  took 
place  within  a  life  or  lives  in  being  and  twenty-one  years  after,  such 
limitations  are  void.  The  rule,  however,  is  not  applicable  where  the  limi- 
tations over  are  after  an  estate  tail,  as  the  tenant  in  tail  might  at  any  time, 
by  barring  it,  acquire  a  foe  simple,  and  thus  defeat  the  limitations  over, 
which  do  not  therefore  require  to  be  confined  to  take  effect  within  the 
time  prescribed  by  the  Rule  against  Perpetuities.  Page  v.  Hayroard^  2 
Salk.  670;  Ooodiarj.  Clarke,  1  Sid.  102;  1  Lev.  35;  Cadell  v.  Palmer, 
and  note,  post  These  shifting  uses  are  similar  to  executory  devises,  as  to 
which  see  the  note  to  Archer's  Case,  and  Pells  v.  Brown,  post 

Again,  bX  c<Hnmon  law,  every  remainder  must  be  limited,  so  as  to  await 
the  regular  determination  of  the  particular  estate  before  it  can  take  effect 
in  poesession.  Plowd.  24 ;  Cogan  v.  Cogan^  Cro.  £liz.  360 ;  Fearne,  9, 
300, 394,  ante,  p.  236.  Under  the  Statute  of  Uses,  however,  a  particular 
estate  may  be  made  to  determine  by  the  happening  of  some  event  before  its 
natural  determination.  Thus,  if  a  conveyance  be  made  to  A.  and  his  heirs, 
to  the  use  of  B.  in  tail  or  for  life,  provided  that  if  C.  return  from  Rome, 
then  to  D.  in  fee;  on  the  return  of  C.  the  limitation  to  D.  will  take  effect, 
by  destroying  the  estate  of  A.  before  its  regular  determination  (2  Leon.  16), 
bat  the  tenant  in  tail  could  in  the  case  lastly  mentioned,  at  any  time  before 
C.'s  return  from  Rome,  bar  the  limitation  over.  Page  v.  Hayward,  2 
Salk.  579 ;  Sand.  Uses,  153. 

It  must,  however,  be  remembered,  that  by  means  of  a  conditional  limitor 
tion  the  same  effects  may  be  produced  as  by  springing  or  shifting  uses. 
Thus,  if  a  feoffment  be  made  to  A.  and  the  heirs  of  his  body  until  C.  return 
from  Rome,  and  after  C.'s  return  to  B.  in  fee ;  here,  upon  C.'s  return  the 
limitation  to  B.  will  vest,  inasmuch  as  the  estate  of  C.  thereupon  determines 
by  the  nature  of  its  limitation  (W.  Jones,  58 ;  Sand.  Uses,  152) ;  but  if 
the  gift  had  been  to  A.  in  tail,  provided  or  upon  condition  that  if  C.  return 
fit>m  Rome  thoa  to  B.  in  fee ;  in  this  case  the  limitation  could  not  take 
effect  as  a  remainder,  because  the  estate  tail  could  not  cease  without  an 
entry  by  the  grantor  or  his  heirs,  which  entry  would  defeat  the  remainder 
(Co.  Litt  214  b;  W.  Jones,  58;  Plowd.  413;  Sand.  Uses,  152);  but,  as 
we  have  before  seen,  the  limitation  over  to  D.  would  take  effect  through  the 
medium  of  the  Statute  of  Uses  acting  upon  the  seisin  of  a  releasee  or  feoffee 
to  uses.    See  further  on  this  subject.  Sand.  Uses,  151. 

A.  As  to  Powers  deriving  their  Effect  from  the  Statute  of  Uses. 

The  shifting  or  springing  uses  which  we  have  already  noticed,  take 
effect  upon  the  happening  of  some  event,  mentioned  in  the  instrument. 
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creating  the  limitations  which  are  thereby  defeated.  Another  kind  of 
shifting  or  springing  use  is  that  which  takes  effect  through  the  instru- 
mentality of  some  person  named  in  the  instrument^  who  designates  certain 
uses  by  an  appointment  under  an  authority  to  him  for  such  purpose  given — 
which  is  termed  a  power — he  being  called  the  donee  of  the  power,  and  the 
person  who  confers  it  the  donor  of  the  power.  As  to  the  different  kinds  of 
powers,  their  extinguishment  and  suspension,  see  Edwards  y.  Slater^  and 
note,  post. 

An  appointment,  whether  the  power  conferring  it  precedes,  or  is  subse- 
quent to  limitations  to  uses,  has  in  each  case  the  same  effect,  Tiz.  that  of 
defeating  the  limitations.  In  both  cases  it  takes  effect  as  a  power  of  revocar 
tion  and  appointment,  although  a  power  of  revocadon  need  not  in  the 
former  case  be  expressly  conferred.    (Co.  Litt  272  a,  Butler's  note,  VII.) 

In  all  cases,  however,  an  appointment  takes  effect  as  a  declaration  of  uses, 
and  the  statute  executes  the  possession  by  drawing  to  them  the  seisiu  created 
by  the  instrument  giving  the  power. 

Thus,  if  an  estate  were  conveyed  to  A.  and  his  heirs  to  the  use  of  B.  for 
life,  remainder  to  such  uses  generally,  or  to  such  son  of  B.  as  B.  should 
appoint,  and  B.  appoints  to  the  use  of  his  first  son  in  fee,  immediately  upon 
the  appointment  (subject  to  B.'s  life  estate)  the  son  would  take  the  legal  fee, 
the  seisin  of  A.,  by  operation  of  the  statute,  being  joined  to  the  declaration 
of  the  use  in  &vour  of  the  son. 

If  in  the  case  supposed  power  had  been  given  to  A.  ,with  the  consent  of 
B.,  or  to  B.  to  sell  and  exchange,  to  lease,  to  make  a  jointure  for  a  wife,  or 
charges  for  children,  immediately  upon  the  execution  of  the  power,  which 
would  operate  as  a  declaration  of  a  use,  the  legal  seisin  of  A.  would  be 
joined  thereto  by  the  statute.  The  appointment  operates  without  trans- 
mutation of  possession.  Thus,  if  a  person  having  a  general  power  of  ap- 
pointment by  deed,  appoint  to  A.  to  the  use  of  B.,  the  use  to  A.  will  by 
means  of  the  statute  receive  the  accession  of  the  legal  estate,  and  B.  will 
only  take  an  equitable  estate. 

In  general  an  appointment  takes  effect,  in  the  same  manner  as  if  it  had 
been  inserted  in  the  instrument  creating  the  power.  Thus,  if  an  estate 
were  conveyed  to  A.  and  his  heirs  to  the  use  of  B.  for  life,  remainder  to 
such  uses  as  C.  should  appoint,  and  in  default  of  appointment  to  the  use  of 
C.  and  his  heirs,  C.  afterwards  appoints  the  estate  to  D.  for  life,  remainder 
to  D.'s  first  and  other  sons  in  tail  male ;  the  result  would  be  the  same  as 
if  the  original  deed  had  been  to  A.  and  his  heirs,  to  the  use  of  B.  foj  life^ 
remainder  to  D.  for  life,  remainder  to  D.'s  first  and  other  sons  in  tail  male, 
remainder  to  C.  and  his  heirs.    See  Co.  Litt.  272  a,  Butler's  note. 

5.  As  to  the  Mode  in  which  Conveyances  to  Uses  operate. 

In  considering  in  what  mode  conveyances  to  uses  operate,  as  the  seisin 
b  added  by  the  statute  to  the  use,  it  is  material  to  know  accurately  in  whom, 
by  the  different  instruments  adopted  by  conveyancers,  the  seisin  is  vested. 
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inasmuch  as  some  instraments  operate  by,  others,  without  transmutation  of 
the  possessiou. 

Ifutruments  operating  nnthout  Transmutation  of  Possession, 

A  bargain  and  sale,  and  a  covenant  to  stand  seised  operate  without  trans- 
mutation of  possession.  A  bargain  and  sale  is  considered  as  a  contract, 
whereby  the  bargainor,  in  consideration  of  money,  bargains  and  sells  and 
contracts  to  convey  «i  estate  to  the  bargainee.  Thus,  if  A.  executed  a  bar- 
gain and  sale  to  B.,  the  seisin  before  the  Statute  of  Uses  remained  in  A., 
and  after  the  statute  was  executed  in  B.     Hayes's  Introd.  68. 

The  operation  of  a  covenant  to  stand  seised  (the  consideration  for  which 
is  blood  or  marriage)  is  similar.  For  instance,  if  A.  on  the  marriage  of  his 
son  B.  covenanted  to  stand  seised  to  the  use  of  B.  and  his  heirs  for  ever, 
the  seisin,  which  before  the  statute  would  have  been  in  A.,  would  by  it  be 
transferred  to  the  use  of  B.     lb.  69. 

Instruments  operating  by  Transmutation  of  Possession, 

Instruments  operating  by  transmutation  of  possession  are  feoffinents, 
grants,  and  fines  and  recoveries  (lately  abolished).  Thus,  if  A.  enfeoffed  B. 
to  the  use  of  C,  the  seisin  is  conveyed  from  A.  to  B.  and  by  operation  of 
the  statute  it  is  joined  to  the  use  in  C.  To  these  may  be  added  the  lease  and 
release,  the  origin  of  which  was  as  follows.  Many  evils  having  been  found 
to  result  from  the  secrecy  of  instruments  not  requiring  livery  of  seisin,  or 
not  being  of  record,  in  order  to  give  publicity  to  transfers  of  land  the 
Statute  of  Jnrolments  (27  Hen.  8,  c.  16)  was  passed,  by  which  bargains  and 
sales  were  to  have  no  effect  in  regard  to  freehold  interests,  unless  made  by 
deed  indented  and  enrolled  within  six  months  from  the  date  thereof.  This 
was  called  a  bargain  and  sale  enrolled.  The  ingenuity  of  lawyers,  perceiving 
that  the  statute  did  not  apply  to  leasehold  interests,  soon  invented  a  mode  of 
defeating  the  object  of  the  legislature  and  of  passing  lands  without  the  pub- 
licity intended.  This  was  by  the  instruments  known  by  the  name  of  Lease 
and  Release.  The  conveying  party,  by  bargain  and  sale,  conveyed  the  land 
to  the  purchaser  for  a  nominal  consideration  for  a  year,  which  by  the  opera- 
tion of  the  statute  gave  him  the  legal  estate  for  a  year,  and  he  therefore 
became  tenant  in  possession  of  the  vendor  without  entry ;  and  at  common 
law  the  vendor  might  then  release  his  remaining  interest  or  reversion  to  the 
tenant.     And  neither  the  lease  nor  the  release  required  inrolment. 

This  mode  of  conveyance  remained  for  a  long  time  in  use,  until  the  lease 
was  made  unnecessary  by  4  &;  5  Vict.  c.  21,  which  rendered  a  release  as 
effectual  for  the  conveyance  of  freehold  estates  as  a  lease  and  release  by  the 
same  parties.  And  by  8  &  9  Vict.  c.  106,  s.  2,  *'  after  the  1st  October,  1845^ 
all  corporeal  tenements  and  hereditaments  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  are  deemed  to  lie  in  grant  as  well  as  in  livery ; 
but  every  deed,  which  by  force  only  of  that  enactment  is  effectual  as  a  grants 
is  chargeable  with  the  stamp  duty,  with  which  the  same  deed  would  have 
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been  chargeable  in  case  the  same  bad  been  a  release  founded  on  a  lease  or 
bargain  and  sale  for  a  year,  and  also  with  the  same  stamp  duty  (exclusiTe  of 
progressive  duty)  with  which  such  lease  or  bargain  and  sale  for  a  year  would 
have  been  chargeable." 

It  is  important  to  bear  in  mind  the  dbtinction  between  inftmments  ope- 
rating by,  and  those  operating  without,  transmutation  of  pooscadoa^  other- 
wise much  confusion  will  arise  in  determining  to  whom  the  legal  estate 
belongs.  Thus,  if  property  be  conveyed  by  an  instrument .  operating  by 
transmutation  of  possession,  as  a  feoffment,  lease  and  release,  or  grant  by 
A.  to  B.  and  his  heirs,  to  the  use  of  C.  and  his  heirs,  then  the  seisin  is  con- 
veyed from  A.  to  B.  and  executed  by  the  statute  in  C.  If  in  an  instrument 
not  operating  by  transmutation  of  possession,  as  a  bargain  and  sale  by  A. 
to  B.  to  the  use  of  C.  here,  as  the  seisin  remained  in  A.,  but  is  executed  by 
the  statute  in  B.  who  takes  the  legal  estate,  G.  takes  only  an  equitable 
estate,  "as  there  cannot  be,"  as  is  laid  down  in  Tf/rreir$  Que,  "a use 
upon  a  use." 

6.  As  to  Declarations  of  Uses, 

Formerly  declarations  of  uses,  being  intended  to  be  secret,  rested  merely 
in  parol  between  the  feoffee  and  the  cestui  que  use ;  but  since  the  Statute  of 
Frauds  (29  Oar.  2,  c.  3)  declarations  of  trust  must  be  in  writing.  By  the 
7th  section  of  that  statute  it  is  enacted,  "  that  from  and  after  the  24th  day 
of  June  (1677),  all  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements  or  hereditaments  shall  be  manifested  and  proved  by  Bome 
writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none 
effect." 

Instruments  not  operating  by  way  of  transmutation  of  possession,  as  a 
bargain  and  sale,  a  covenant  to  stand  seised,  and  an  appointment  under  a 
power,  are  m&e  declarations  of  uses,  to  which  the  seisin  vested  in  the  bar- 
gainor, covenant<M',  or  (in  the  case  of  the  power)  in  the  feoffee  or  releasee 
to  uses,  is  executed  by  the  Statute  of  Uses. 

In  instruments  operating  by  transmutation  of  possession,  the  uses  may  be 
declared,  either  in  the  same  or  in  a  distinct  instrument.  The  former  is  usually 
the  case  in  a  feoffment,  or  lease  and  release,  or  (what  is  now  substituted  for 
the  latter)  a  grant. 

Before  fines  and  recoveries  were  abolished  by  3  &  4  Will.  4,  c.  74,  usei 
might  be  declared  by  a  deed  executed  either  previously  or  subsequendy  to  the 
fine  or  the  recovery  being  levied  or  suffered  (4  Anne,  c.  16,  s.  15).  If  the 
deed  were  executed  before  the  fine  or  recovery  it  was  said  to  lead,  if  after, 
to  declare  the  uses  and  trusts  thereof,  and  in  neither  case  was  it  necessary 
that  a  consideration  should  be  expressed.  Harg.  Co.  litt.  123  a,  note  8; 
1  Ld.  Raym.  290;  Sand.  Uses,  219. 

Where  a  fine  or  recovery  was  made  in  conformity  wifli  the  deed  leading 
the  uses,  the' latter  might  be  varied  or  completely  altered  brfore  the  fine  was 
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leried  or  the  recovery  suiTered ;  but  the  yariation  or  alteration  oould  only 
be  made  with  the  consent  of  all  the  parties  interested  (Shep.  Touch.  519; 
Stapikon  ▼.  Stapilton,  1  Atk.  2;  2  L.  Cas.  Eq.  593),  and  by  a  deed  or 
other  instrument  of  as  high  a  nature  as  that  leading  the  uses,  according 
to  the  maxim  *'  Nihil  tarn  conveniens  est  naturaii  sBquitati,  unumquodque 
disfiolvi  eo  ligamine  quo  ligatum  est."  ( Counters  of  Rutland's  Case,  5 
Co.  26  a).  But  if  the  fine  or  recovery  varied  in  time,  persons  or  circum- 
ilances  from  the  first  deed,,  the  uses  thereby  declared  might  be  varied  by  an 
instrument  of  not  so  high  a  nature,  for  instance,  by  a  mere  writing  not 
wider  seal,  executed  before  the  fine  or  recovery  (Jones  v.  Morley,  2  Salk. 
677),  and  even  it  se^ns  after  (lb. ;  Shep.  Touch.  620),  if  the  variation 
were  made  by  deed  (see  Gilb.  Uses,  111,  Sugd.  n.)  ;  and  it  was  not  essential 
that  air  the  persons  interested  in  the  first  declaration  should  be  parties  to 
the  second.     Countess  of  Rutland's  Case,^  Co.  25  b. 

The  deed,  however,  leading  the  uses  will  not  be  controlled  by  any  other 
exeouted  subsequent  to  the  levying  of  the  fine  or  the  sufiering  of  the  re- 
covery, where  the  fine  or  recovery  did  not  in  circumstances  vary  from  the 
first  deed.  Shep.  Touch.  520 ;  Tregame  v.  Fletcher,  2  Salk.  676 ;  9  Co. 
10b,  11  a;  Comb.  429;  1  Atk.  9. 

The  fine  or  recovery  would  have  enured  to  the  uses  of  the  deed  leading 
them,  although  not  in  all  respects  corresponding  in  circumstances  therewith, 
if  there  be  no  subsequent  declaration  of  uses.  Shep.  Touch.  520 ;  Haver^ 
gUl  V.  Hare,  2  Roll.  Abr.  799;  1  Atk.  7;  13  Vin.  Abr.  306,  pi.  2,  P.  a.  2. 

It  seems  that  a  declaration  of  use  declared  according  to  4  Anne,  c.  16, 
1. 15,  by  deed,  subsequent  to  the  fine  or  recovery,  there  having  been  no 
deed  leading  the  uses,  might  be  controlled  by  another  deed,  although 
there  may  have  been  no  variance  in  the  fine  or  recovery.  Tregame  v. 
Fletcher,  2  Salk.  676;  Vavisor's  Case,  Dy«*,  307  b;  Shep.  Touch-  519, 
521. 

Where  there  were  two  declarations  of  uses  in  the  same  instrument  quite 
contradictory  to  each  other,'  the  former  would  prevail.  Southeoat  v.  Manory, 
Cro.  Eliz.  744;  WUmot  v.  Knowles,  Moore,  680;  Doe  d.  Leicester  v. 
Biggs,  2  Taunt.  109 ;  Shep.  Touch.  88. 

No  formal  words  are  essential  to  the  validity  of  a  declaration  of  a  use 
(Sand.  Uses,  229) ;  it  must,  however,  be  certain,  especially  as  to  the  persons 
in  whose  favour  the  uses  are  declared,  the  estates  which  they  are  to  take,  and 
as  to  the  lands  which  form  the  subject-matter  of  the  declaration.  lb. ;  Shep. 
Touch.  519. 

7.  Whether  Uses  created  by  Wills  operate  under  the  Statute-^and  herein 
as  to  what  is  s^fficient  to  confer  upon  a  Devisee  the  Legal  Estate. 

Previous  to  the  Statutes  of  Wilb  (32  Hen.  8,  c.  5,  and  34  &  36  Hen.  8, 
c.  5),  except  where  lands  in  particular  localities  were  devisable  by  custom,  the 
only  mode  of  passing  lands  by  will  was  by  means  of  a  conveyance  to  uses,  upon 
which  a  subsequent  will,  operating  as  a  declaration  of  use,  would  be  enforced 
by  a  Conrt  of  Equity.    By  the  statute  of  27  Hen.  8,  c.  10,  (he  possession  being 
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joined  to  the  use  this  power  of  indirectly  devising  lands  was  taken  away;  but 
having  once  enjoyed  the  testamentary  power  over  land  the  people  took  the 
first  opportunity  of  regaining  it;  accordingly,  hy  32  Hen.  8,  c.  5,  and  34  k 
35  Hen.  8,  c.  1,  power  was  given  by  the  legislature  to  devise  the  whole  of  lands 
held  in  common  socage,  and  two-thirds  of  land  held  by  knights  service.  And 
as  by  12  Car.  2,  c.  24,  lands  held  by  tenure  of  knights  service  were  converted 
into  socage,  all  freehold  lands  became  devisable.  The  question  then  arose, 
whether  the  Statute  of  Uses,  which  it  will  be  observed  passed  before  the 
acts  giving  power  to  deyise  lands,  was  applicable  to  lands  given  by  wills. 
No  decision  has  been  actually  given  upon  the  point,  and,  in  reality,  it  is  not 
very  material,  as  in  order  to  carry  out  the  intention  of  the  testator  the  legal 
estate  is  transferred  to  the  use  in  the  same  mode  as  it  would  be  by  the  opera- 
tion of  the  statute.  Thus,  if  there  were  a  devise  simply  to  A.  and  his  heirB, 
to  the  use  of  or  in  trust  for  B.  and  his  heirs,  B.  would  take  the  legal  estate 
(Sand.  Uses,  243;  Doe  d.  Booth  v.  Field,  2  Bam.  &  Ad.  564,  570; 
HamkinAY.  Luscombe,  2  Swanst.  392;  sed  vide  1  Sugd.  Pow.  6  Ed.  175; 
Harris  v.  Pugh,  12  Moore,  1,  n.,  577) ;  and  the  employment  of  the  words 
"  use"  and  **  trust"  indifferently  in  a  series  of  limitations  will  not  alter  the 
construction.  Doe  d.  Collier  v.  Terry ,  11  East,  377.  On  the  other  hand 
a  devise  unto  and  to  the  use  of  A.,  to  the  use  of  or  in  trust  fof  B.  and  his 
heirs,  would,  upon  the  ground  that  there  cannot  be  a  use  upon  a  use,  confer 
the  legal  estate  upon  A.,  the  equitable  estate  upon  B.     2  Jarm.  Wills,  238. 

A  difficulty,  however,  oflen  arises  in  determining  whether  a  person  to 
whom  property  is  devised  to  the  use  of  or  in  trust  for  another  takes  the 
legal  estate,  or  whether  it  is  vested  in  the  person  having  the  beneficial 
interest.  In  the  case  of  a  simple  devise,  where  the  devisee  is  a  mere  passive 
instrument  and  has  no  duty  to  perform,  as  we  have  seen,  the  legal  estate 
passes  to  the  person  entitled  to  the  beneficial  estate.  Where,  however,  the 
first  devisee  has  active  duties  to  perform,  which  require  that  the  l^al  estate 
should  be  vested  in  him,  he  will  he  held  to  have  such  legal  estate;'  as,  for 
instance,  when  he  is  directed  to  pay  the  rents  to  the  cestui  que  trust  {Doe  v. 
Homfrayy  6  Ad.  &  Ell.  206 ;  Doe  v.  Field,  2  Barn.  &  Ad.  564),  or  to 
apply  them  for  any  purposes,  such  as  payment  of  rates,  taxes  and  repairs 
(Shapland  v.  Smith,  1  Bro.  C.  C.  74;  Browner,  Ramsden,  2  Moo.  612; 
Tenny  d.  Oihhs  v.  Moody,  3  Bing.  3 ;  10  Moo.  252),  or  debts  and  legacies 
charged  on  land,  either  primarily  or  in  aid  of  personalty  (ifurthwaiter. 
Jenkinson,  2  Bam.  &  Cress.  357),  or  contingently  upon  the  personalty 
proving  insufficient,  if  the  contingency  happens  {Doe  d.  Cadogan  v.  Evoart, 
1  Ad.  &  Ell.  636 :  sed  vide  Doe  v.  Shotter,  8  Ad.  &  Ell.  905 ;  Hawker  v. 
Hawker,  3  B.  &  Aid.  537),  or  for  the  maintenance  of  the  cestui  qae 
trust  {Silvester  v.  Wilson,  2'^.  R.  444;  Doe  v.  Ironmonger,  3  East, 
535 ;  Reynell  v.  ReyneU,  10  Beav.  21 ;  Plenty  v.  West,  6  C.  B.  201 ; 
but  a  mere  charge  of  debts  and  legacies  will  not  confer  the  l^al  estate. 
Kenrick  v.  Beauclerk,  3  Bos.  &  Pul.  175;  Doe  d.  Midler  v.  Claridge, 
6C.  B.  641. 

Where  there  is  a  devise  to  a  person  and  his  heirs,  upon  trust  to  permit 
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another  to  receive  the  rents^  the  beneficial  owner  will  also  take  the  legal  estate 
{Right  d.  PhiUipps  v.  Smith,  12  East,  465 ;  Doe  d.  Noble  v.  Bolton, 
11  Ad.  &  Ell.  188;  but  see  Gregory  v.  Henderson,  4  Taunt.  772),  unless 
it  be  necessary  for  some  other  purpose  that  the  first  devisee  shojiild  have  the 
legal  estate,  as  when  the  devise  is  also  to  preserve  contingent  remainders 
{Briicoe  v.  Perhins,  1  V.  &  B.  486 ;  White  v.  Parher,  1  Bing.  N.  C. 
573 ;  1  Scott,  542 ;  and  see  Biley  v.  Oarnett,  3  De  G.  &  S.  629) ;  or  when 
the  devise  is  to  permit  a  married  woman  to  receive  the  rents  for  her  separate 
use  (ffarton  v.  Harton,  7  T.  R.  C52 ;  Doe  v.  Woodcoch  v.  Barthrop,  6 
Taunt  382;  Bohinson  v.  Orey,9  East,  1 ;  Hawkins  y.  Luscombe,  2  Swanst. 
375) ;  or  when  it  appears  that  the  trustees  are  to  exercise  a  control,  as  when 
the  receipts  are  to  be  "  with  the  approbation  of  any  one  of  the  trustees" 
(Oregon/  v.  Henderson,  4  Taunt.  772;  and  Broughton  v.  Langley^  Salk. 
G79;  2  Ld.  Raym.  873;  1  Lutw.  823) ;  or  where  it  appears  by  implication 
that  the  trustees  are  to  make  certain  payments  previously  to  the  receipt  of 
the  rents  by  the  beneficial  owner,  as  where  such  beneficial  owner  is  to 
receive  "the  net  rents  and  profits"  {Barker  v.  Greenwood,  3  Jur.  25). 
In  all  these  cases  the  first  devisee  will  take  the  legal  estate. 

Where  in  a  will  there  was  a  devise  to  two  persons,  and  the  survivor  of 
them,  his  heirs  and  assigns,  upon  trust  *'  to  pay  unto  or  permit  and  suffer 
A,  C,  to  have,  receive  and  take  the  rents,  issues  and  profits  of  the  estate," 
it  was  held  that  A.  C.  took  the  legal  estate.  **  The  last  words,"  said  Mans- 
field, C.  J.,  '*  are  '  permit  and  sufier,'  which  giVe  the  cestui  que  trust  a  legal 
estate;  and  the  general  rule  is,  that  if  there  be  a  repugnancy,  the  first  words 
in  a  deed,  and  the  last  words  in  a  will,  shall  prevail;  and  consequently,  for 
want  of  a  better  reason,  we  are  forced  to  say  that  we  think  this  will  gives  the 
legal  estate  to  the  party  beneficially  interested."   Doe  d.  Leicester  v.  Biggs, 

2  Taunt  109. 

Where  there  is  a  devise  to  a  person  to  sell  or  convey  an  estate  (  Garth  v. 
Baldwin,  2  Yes.  646 ;  Doe  d.  Booth  v.  Field,  2  Bam.  &  Ad.  564 ;  Doe 
d.  Shelley  v.  JEdlin,  4  Ad.  &  Ell.  582),  k  fortiori  if  there  are  other  purposes 
rendering  it  necessary  that  he  should  have  some  estate  {Bagshaw  v.  Spencer, 
1  Ves.  142 ;  Gibson  v.  Bogers,  Amb.  93 ;  Sanford  v.  Irby,  3  Bam.  & 
Aid.  654;  Doe  d.  Edlin,  4  Ad.  &  Ell.  582;  but  see  Hawker  v.  Hawker, 

3  Bam.  &  Aid.  537),  the  devisee  will  take  the  legal  estate. 

The  circumstance  of  the  estate  being  limited  to  the  tmstees,  ''  their  eze* 
cutors  and  administrators,"  and  not  to  the  trustees  "  and  their  heirs,"  would 
not  afiect  the  vesting  of  the  fee  in  the  trustees,  if  the  purposes  of  the  will 
required  it  Per  Lord  Langdale,  M.  R.,  in  Heardson  v.  Williamson,  1 
Keen,  33. 

A  direction  to  trustees  to  sell  {Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  Ell. 
696;  but  see  Hawker  v.  Hawker,  3  Bam.  &  Aid.  537 ;  Doe  v.  Shotter,  8 
Ad.  k  ElL  905),  and  (although  this  may  admit  of  doubt)  to  grant  leases  of 
mdefinite  duration  {Doe  d.  Tomkyns  v.  WiUan,  2  Bam.  &  Aid.  84;  Doe 
d.  Keen  y.  WaJbank,  2  Bam.  &  Ad.  554 ;  see,  however^  Acland  v.  Lutley, 
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9  Ad.  &  Ell.  879 ;  1  Per.  &  D.  636 ;  Ackland  v.  PW rty,  2  M.  &  Gr.  987 ; 

3  Scott,  N.  R.  297),  as  contradistinguished  from  mere  powers,  have  been 
held  to  confer  npon  the  trustees  a  legal  inheritance.  A  fortiori  when  the 
trustees,  having  authority  to  lease,  are  directed  out  of  the  rents  and  profits 
to  make  such  payments  as  for  taxes  and  repairs.  White  t.  Parker^  \ 
Bing.  N.  C.  673. 

It  has  been  held,  that  the  appointment  of  persons  as  trustees  of  inherit- 
ance for  the  execution  of  a  will  {Trent  v.  Hanning^  1  Bos.  &  Pul.  N.  R, 
116 ;  10  Ves.  495 ;  7  East,  97),  or  of  a  person  as  "  executor  of  a  will,  so  fer 
as  was  necessary  for  the  performance  of  the  trusts  relating  to  the  testator's 
real  estate"  {Plenty  v.  West^  6  C.  B.  201),  vested  in  them  the  legal  fee. 
See  also  Anthony  v.  Iltes,  2  Cr.  &  Jer.  75 ;  Doe  d.  Oillard  y.  Oillard, 
6  B.  &  Aid.  785 ;  Re  Hough's  WUl,  4  De  G.  &  8m.  371. 

We  have  already  seen  that  devisees  will  take  the  legal  estate,  if  it  be 
necessary  that  they  should  have  it,  for  the  purpose  of  carrying  out  active 
trusts.  In  such  cases,  however,  the  duration  of  the  legal  estate  is  limited 
by  that  of  the  trusts,  and  will  be  carried  no  further.  Suppose,  for  instance, 
there  be  a  devise  to  A.,  his  heirs  and  assigns  for  ever,  upon  trust  to  pay  and 
apply  the  rents  to  the  separate  use  of  B.,  a  married  woman,  for  life,  and  after 
her  decease  to  the  use  of  the  heirs  of  her  body,  in  this  case  A.  would  take 
the  legal  estate  during  B.'s  life,  because  it  is  necessary  that  he  should  have 
it,  for  the  purpose  of  receiving  the  rents  and  paying  them  to  B. ;  but,  as 
the  necessity  ceases  upon  her  death,  his  legal  estate  would  then  determine. 
Doe  d.  Hallen  v.  Ironmongery  3  East,  533 ;  Robinson  v.  Orey,  9  East,  1 ; 
Coohe  V.  Blake,  1  Exch.  220 ;  Playford  v.  Hoarcy  3  Y.  &  J.  175 ;  Adams 
V.  Adams,  6  Q.  B.  860 ;  sed  vide  Farmer  v.  Francis,  9  Moore,  310. 

A  similar  rule  prevails  in  conveyances  by  deed  to  trustees  ( Venables  v. 
Morris,  7  T.  R.  342;  Blaker  v.  Anscombe,  1  Bos.  &  Pul.  N.  R.  25). 
And  it  seems  eyen  in  the  case  of  a  deed  {k  fortiori,  then  in  the  case  of  a 
will),  where  trustees  take  the  legal  estate  expressly,  and  not  merely  by  irapli* 
cation  from  the  necessity  of  their  having  it  to  perform  certain  duties,  it  will 
last  only  so  long  as  a  duty  is  to  be  fulfilled  by  the  trustees.  See  Curtis  v. 
Prve,  12  Ves.  89. 

Where  an  appointment  is  made  by  a  will  under  a  power,  as  it  is  a  mere 
declaration  of  use,  the  person  nominated  will  take  the  legal  estate,  although 
he  may  have  no  active  duties  to  perform,  and  although  it  may  be  stated  to 
be  "  to  the  use"  of  another  person,  such  person  will  only  take  an  equitable 
estate.    2  Jarm.  Wills,  252. 

The  same  result  will  follow  in  the  case  of  a  devise  of  copyholds  {Hotuton 
y.  Hughes,  6  Bam.  &  Cress.  403 ;  9  Dowl.  k  Ry.  464),  or  leaseholds. 
2  Jarm.  Wills,  253. 

But  even  in  the  case  of  copyholds,  the  legal  estate,  according  to  the 
general  rule,  will  be  carried  only  so  far  as  is  necessary  to  effectuate  the 
several  intentions  of  the  will.  Thus  in  Doe  d.  Woodcock  v.  Barthrop,  5 
Taunt  382,  where  there  was  a  devise  to  A.  &;  B.  ttnd  their  heirs,  in  trust 
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to  pefmk  M.  A.  Shipwash  to  enjoy  the  Bame>  or  to  pay  to  or  permit  and  snfier 
her  to  reodTe  the  rents  daring  her  life,  for  her  separate  use,  and,  suhject  to 
BQch  estate,  to  such  persons  ae  she  should  by  her  will  appoint,  and  in  default 
of  appointment  to  her  right  heirs.  It  was  held  by  the  Court  of  Common 
Pkas,  that  the  appointee,  by  the  will  of  M.  A.  Shipwash,  took  a  legal 
estate,  although  the  trustees  had  never  surrendered  to  the  use  of  her  will, 
and  she  had  never  been  admitted  tenant.  *^  In  this  case,"  said  Heath,  J., 
^^  the  trust  is  sufficiently  executed  by  limiting  to  the  trustees  a  base  fee  deter- 
minabfe  with  the  life  of  M.  A.  Shipwash^  The  legal  estate,  therefore,  goes 
orer  from  them  when  that  estate  determines.  It  is  admitted  that  it  would 
be  BO,  if  the  devise  were  to  the  trustees  and  their  heirs  during  the  life  of 
M.  A.  Shipwadi  \  and  it  makes  no  difference  whether  those  words  are  there 
expressed  or  omitted.  Tfte  question  was  raised,  whether  there  was  a 
springing  use ;  this  is  no  springing  use,  if  it  were,  the  legal  estate  must 
remain  in  the  trustees,  that  the  use  might  spring/' 

Under  the  old  law,  where  an  estate  was  devised  to  trustees,  without  any 
limitation  ijii  the  quantity  of  interest,  for  a  limited  purpose,  as  for  payment 
oat  of  rents  and  profits  of  legacies  and  debts  (  CordalTs  Case,  Cro.  £1.  315 ; 
CarUr  v.  BarnadUton,  1  P.  Wms.  605 ;  2  Eq.  Ca.  Abr.  224,  pi.  5,  6 ;  3 
Bro.  P.  C.  64,  Toml.  Ed. ;  Sitckens  v.  Hitchens,  2  Vern.  403 ;  Prec.  Ch. 
133;  sed  vide  Oibson  v.  Montfortj  1  Ves.  485),  or  a  gross  sum  {Doe  d. 
WkitB  V.  Simpwny  5  East,  162),  or  incumbrances  {Heardson  v.  WiUiam- 
4M,  1  Keen,  33),  with  remainder  to  persons  to  whom  the  beneficial  interest 
is  given,  the  legal  estate  given  to  the  trustees  is  merely  a  chattel  interest  for 
an  indefinite  term  of  years,  and  if  the  trust  were  for  payment  of  an  annuity, 
the  trustees  would  teke  an  estete  pur  autre  vie  (Doe  d.  White  v.  Simpson, 
5  East,  162),  but  in  all  these  cases  the  estete  of  the  trustees  will  cease  on 
the  satis&ctioii  of  the  limited  purpose,  the  person  entitled  to  the  beneficial 
interest  thereupon  taking  the  legal  estete. 

But  even  under  the  old  law,  if  soTne  of  the  purposes  of  the  will  required 
a  greater  estate  than  one  pur  autre  vie,  or  for  an  indefinite  term,  the  trustees 
would  take  the  legal  fee.  Thus  in  Harton  v.  Harton,  1  T.  R.  652,  a 
testator  devised  lands  to  two  persons  and  their  heirs,  upon  trust  to  permit 
a  feme  covert  to  receive  and  teke  the  rente  and  profite  during  her  life  for  her 
separate  use,  and  after  her  decease,  ^'  then  to  the  use"  of  the  first  and  other 
sons  of  her  body,  and  in  default  of  such  issue,  ^'  to  the  use"  of  all  and  every 
ber  daughters  as  tenante  in  common  in  tail ;  and  in  default  of  such  issue,  the 
testator  devised  his  estete  (without  inserting  any  new  limitetion)  upon  trust 
to  pennit  another  married  woman  to  receive  the  rente  for  hei  separate  use 
for  life^  with  similar  remidnders  over  to  the  use  of  her  first  and  other  sons 
in  tail,  and  to  her  daughters  in  teil  as  tenante  in  common ;  and  in  default  of 
such  issue,  upon  further  trust  to  permit  another  woman  to  receive  the  rente 
to  her  separate  use  for  life,  with  similar  remainders  to  her  sons  and  daughters 
in  teil,  remainder  to  his  cousin  S.  P.  in  tail  \  and  in  default  of  such  issue 
to  hk  the  testator's  own  right  heirs  for  ever.    The  Court  of  Kingls  Bench 
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certified  to  the  Court  of  Chancery^  '^  that  the  legal  estate  hj  way  of  use 
executed  in  fee  simple  vested  in  the  trustees,  that  construction  being  neces- 
sary (as  they  conceived)  to  give  legal  efiect  to  the  testator's  intention^  to 
secure  the  beneficial  interest  to  the  separate  use  of  the  several  femes  coverts." 
See  also  Hawkins  v.  Luscornbe,  2  Swanst.  991 ;  Brovon  v.  WhUenayj  8 
Hare,  145 ;  ToUer  v.  Attwood,  15  Q.  B.  929 ;  Doe  d.  MuOer  v.  Claridge, 
6  C.  B.  641. 

Although  a  devise  to  trustees  to  preserve  contingent  remainders  and  their 
heirs  may  not  be  restrained  (as  is  usual),  expressly  to  the  life  of  the  person 
taking  the  immediately  preceding  estate  of  freehold,  it  will  be  so  restrained 
if  there  be  no  object  appearing  in  the  will,  which  renders  its  further  dura- 
tion necessary.  Thus  in  Doe  d.  Compere  v.  Hicks,  1  T.  R.  433,^  where, 
after  a  devise  to  one  for  life,  the  devisor  limited  the  estate  to  trustees  and 
their  heirs^  in  trust  to  preserve  contingent  remainders,  and  to  permit  the 
tenant  for  life  to  take  the  profits,  with  remainder  over  on  his  decease,  and 
he  afterwards  gave  other  life  interests,  with  several  remainders  over,  and 
after  each  estate  for  life  he  interposed  the  same  estate  to  trustees  and  their 
heirs.  It  was  held  by  the  Court  of  King's  Bench,  that  the  estates  of  the 
trustees  were  confined  to  the  lives  of  the  several  tenants  for  lives,  and  that 
consequently  those  in  remainder  took  legal  estates,  there  being  no  other  cir- 
cumstances in  the  will  to  show  a  contrary  intent.  **  Taking  the  whole 
instrument  together,"  observed  Lord  Kenyon,  C.  J.,  "  it  appears  that  the 
testator  intended  that  the  trustees  should  only  take  during  the  lives  of  the 
several  tenants  for  life,  in  order  to  protect  the  contingent  remainders, 
though  the  words  *  during  the  life  of  the  tenant  for  life,'  are  not  inserted  in 
the  will  in  the  limitations  to  trustees.  If  he  did  not  intend  this,  all  the 
subsequent  remainders  to  the  trustees  were  absolutely  nugatoiy.  The  doubt 
merely  arises  from  the  inaccurate  penning  of  the  will,  which  was  evidently 
drawn  by  a  person  ignorant  of  the  profession.  What  I  rely  upon  is  this, 
that  taking  the  series  of  limitations  all  together,  it  appears  that  the  devisor 
thought  that  the  whole  interest  in  the  estate  was  not  vested  in  the  trustees 
by  the  first  limitation,  because  he  thought  it  necessary  afterwards  to  give 
them  the  same  estate  after  all  the  subsequent  estates  for  life."  See  the 
remarks  of  Sir  W.  Grant,  M.  R.,  12  Ves.  100. 

It  may  here  be  remarked,  that  in  Venablex  v.  Morris,  7  T.  R.  342,  437, 
Lord  Kenyon  held,  that  trustees  to  support  contingent  remainders  under  a 
limitation  to  them  and  their  heirs  generally,  took  the  legal  fee,. upon  the 
ground  that  a  person  taking  under  the  limitations  a  power  of  appointment, 
might  possibly  create  contingent  remainders  under  the  power,  which  might 
require  for  their  protection  the  fee  to  be  vested  in  trustees.  Although,  how- 
ever, in  some  other  cases  it  seems  to  have  been  considered  that  the  fact  of 
there  being  contingent  remainders  was  an  argument  in  favour  of  trustees 
taking  the  fee  (Doe  v.  Willan,  2  Bam.  &  Aid.  84 ;  Houston  v.  Hughes, 
6  Bam.  &;  Cress.  420;  and  see  Barker  v.  Greenwood,  4  Mees.  k  W.  421 ; 
and  Cursham  v.  Newland,  2  Scott,  113),  that  was  not  deemed  conclusive 
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hj  Lord  Langdale^  M.  R.,  in  Seardson  y.  WiUiaTnsony  1  Keen,  33;  it 
may  therefore  well  be  doubted  whether  the  doctrine  of  Lord  Kenyon,  in 
Venables  y.  Morris,  would  at  the  present  day  be  considered  law. 

In  order  to  obYiate  some  of  the  difficulties  arising  from  the 'rules  of  con- 
struction which  have  been  before  examined,  it  has  been  enacted  by  the  new 
Wills  Act  (1  Vict  c.  26,  s.  30),  "  that  where  any  real  estate  (other  than,  or 
not  being  a  presentation  to  a  church,)  shall  be  dcYised  to  any  trustee  or 
executor,  such  devise  shall  be  construed  to  pass  the  fee-simply,  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or  deter- 
minable, or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly  or 
by  implioation.'' 

By  section  31,  it  is  enacted,  "  that  where  any  real  estate  shall  be  devised 
to  a  trustee,  without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life,  or  such  bene- 
ficial interest  shall  be  given  to  any  person  for  life,  but  the  purposes  of  the 
trust  may  continue,  beyond  the  life  of  such  person,  such  devise  shall  be  con- 
strued to  vest  in  such  trustee  the  fee-simple,  or  other  the  whole  legal  estate, 
which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  and 
not  an  estate  determinable  when  the  purposes  of  the  trust  shall  be  satis- 
fied." 

7.  As  to  Uses  not  executed  by  the  Statute. 

Copyholds  are  not  within  the  Statute  of  Uses  (Co.  Cop.  64;  Cro.  Car. 
44;  2  Ves.  257),  and  at  law  copyholds  can  only  be  transferred  by  means  of 
a  surrender  into  hands  of  the  lord,  so  that  he  may  admit  the  person  in 
whose  fiivour  the  surrender  is  made,  the  surrender  and  admittance  being 
entered  on  the  rolls  of  the  Court.  Any  uses,  however,  declared  upon  a 
surrender,  are  now  binding  directions  upon  the  lord,  and,  unfettered  by  the 
rules  of  common  law,  may  be  made  subservient  to  all  the  various  limitations 
{Boddington  v.  Ahemethy,  5  Barn.  &  Cress.  776)  and  powers  {Tlie  King 
V.  The  Lord  of  the  Manor  of  Oundle,  1  Ad.  &  Ell.  283;  3  Nev.  & 
Mann.  484)  to  which,  as  we  have  before  seen,  freeholds  are  subject,  the  legal 
tenant  of  the  copyholds  being  trustee  for  the  persons  having  equitable  inte- 
rests.    Lewis  V.  Lane,  2  My.  &  K.  449. 

Leaseholds,  or  terms  of  years  and  other  chattels,  are  not  transferable  under 
the  Statute  of  Uses,  because  the  statute  is  considered  only  to  be  applicable 
when  any  person  or  persons  stand  **  seised"  to  the  use  of  another,  the  word 
"seised"  being  a  technical  expression,  not  having  reference  to  chattel 
interests.  Thus  if  leaseholds  were  assigned  to  A.  to  the  use  of  B.  the  legal 
estate  would  remain  in  A.  who  would  be  trustee  for  B.,  although  if  it  had 
been  a  freehold  estate,  as  we  have  already  seen,  the  legal  estate  by  force  of 
the  statute  would  have  vested  in  B.     Much  inconvenience  has  arisen  from 
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chattel  interests  not  being  within  the  Statute  of  Uses,  especially  where  on 
the  appointment  of  a  new  trustee  of  leaseholds,  in  the  place  of  one  who  has 
died  or  is  about  to  retire ;  for  the  continuing  or  surviying  trustees  cannot,  as 
in  the  case  of  freeholds,  by  one  deed  transfer  them  to  releasees  to  the  use  of 
themsdves  and  the  new  trustee;  but  they  must  first  be  transferred  by  one 
deed  to  a  third  person,  who  by  another  deed  afterwards  transfas  them  to 
the  old  and  new  trustees.    See  5  Martin's  Convey.  275,  284. 

8.  As  to  Trusts  since  the  Statute  27  Hen.  8,  c.  10. 

It  was  doubtless  the  intention  of  the  legislature,  by  the  Statute  of  Uses, 
to  preyent  the  creation  of  equitable  interests,  by  joining  the  legal  to  the 
equitable  estate.  This  intention,  however,  was  entirely  overthrown  by  the 
decisions  of  the  common  law  judges,  as  in  TyrreWs  Case^  that  thare  could 
not  be  '^  a  use  upon  a  use ;"  that  is  to  say,  if  land  were  conveyed  by  a  deed 
operating  by  transmutation  of  possession  to  A.  and  his  heirs,  to  use  of  B. 
and  his  heurs,  to  the  use  of  C.  and  his  heirs,  they  held  that  the  statute  would 
execute  the  use  in  B.  but  would  not  go  any  further,  and  consequently  that 
C.  could  take  no  interest  under  the  statute.  So  if  there  was  a  deed  operating 
without  transmutation  of  possession,  as  for  instance,  in  TyrrdVs  CoMy  a 
bargain  and  sale  by  A.  to  B.  to  the  use  of  C,  here  as  B.  had  the  first  use, 
to  which  by  the  operation  of  the  statute  the  seisin  of  A.  was  attached,  the 
Courts  of  conmion  law,  considering  that  the  virtues  of  the  statute  were  ex- 
hausted, held  that  B.  took  the  legal  estate  and  C.  took  nothing.  As,  how- 
ever, it  was  clear  that  C.  was  intended  to  take  the  beneficial  interest,  the 
Courts  of  Equity,  upon  a  bill  being  filed,  held,  that  B.  was  only  a  trustee 
for  C.  The  result  of  such  decisions  was,  that  the  distinction  between  legal 
and  equitable  ownership,  which  existed  before  the  statute,  was  again  intro- 
duced. And  ''  by  this  means,"  Lord  Hardwicke  has  observed,  '^  a  statute 
made  upon  great  consideration,  introduced  in  a  solemn  and  pompous  manner, 
by  this  strict  construction,  has  had  no  other  efiect  than  to  add,  at  most, 
three  words  to  a  conveyance.'*    1  Atk.  591. 

Lord  Hardwicke's  observation,  if  confined  merely  to  the  intention  of  the 
fi*amers  of  the  act  to  suppress  the  distinction  between  the  legal  and  equitable 
estates,  is  correct;  but  he  might  have  added  that  one  important  efiect  of  the 
act  still  remained,  viz.  that  by  which  the  legal  estate  was,  as  we  have  seen, 
endowed  with  all  the  flexible  qualities  of  the  use. 

The  uses  upon  which  the  statute  operated  retained  their  original  name, 
those  upon  which  the  statute  did  not  operate  were  termed  trusts;  of  the 
law  relating  to  which  a  few  observations  only  will  be  made,  as  it  comes 
within  the  boundaries  of  equity  jurisprudence,  and  has  already  been  illus- 
trated at  considerable  length  in  the  Leading  cases  in  equity. 

iTrusts  are  of  difierent  kinds :  the  first  general,  as  where  the  legal  estate 
merely  is  vested  in  the  trustee,  and  the  cestui  que  trust  is  in  equity  entitled 
to  the  rents  and  profits,  and  has  power  to  dispose  of  the  lands.  The  second 
special,  such  as  a  trust  to  accumulate,  to  sell,  and  distribute  or  convert  into 
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other  fands,  with  or  withoat  the  consent  of  the  cestui  que  trust.    And 
thirdlj,  all  trusts  may  be  divided  and  executed  or  executory  trusts. 

As  a  general  principle  in  dealing  with  trust  estates  Courts  of  Equity  are 
goyemed  by  the  same  rules  as  Courts  of  law  are^  with  respect  to  legal 
estates.  Thus  trust  estates,  whether  they  be  freehold,  copyhold,  gavelkind 
or  borough  eoglish,  have  the  same  descendible  properties  as  if  they  had 
been  legal  estates  of  lands  of  such  tenures.     Sand.  Uses,  270. 

So,  likewise,  trusts  of  leaseholds  devolve  in  the  same  manner  to  the  per- 
sonal representatives  as  legal  terms.    Stmt  v.  Bakery  2  Freem.  62. 

Upon  the  same  principle,  trust  estates  are  in  equity  assignable.  Warm- 
ituy  V.  Tanfield,  1  Ch.  Rep.  29 ;  2  L.  Cas.  £q.  582. 

Upon  the  same  principle  it  was  held,  that  a  husband  might  be  tenant  by 
the  curtesy  of  trust  of  inheritance  {Watts  v.  Ball,  1  P.  Wms.  106 ;  Chaplin 
V.  Chaplin,  3  P.  Wms.  234;  Cajbome  v.  Scarf e,  1  Atk.  603) ;  and,  by 
analogy,  the  wife  ought  to  have  been  held  entitled  to  dower  of  a  trust  estate ; 
however,  by  a  mistaken  notion  of  convenience  to  purchasers,  it  was  held 
that  she  was  not  so  entitled  {Radnor  v.  Vandehendy^  Show.  P.  C.  69).  This 
departure,  however,  from  the  correct  principle  has  been  remedied  by  the 
legislature ;  and  now  a  widow  (not  being  an  alien),  if  married  after  the  1st 
January,  1834,  is  dowable  out  of  her  husband's  trust  estates.  3  &  4  Will.  4, 
c.  105,  s.  2. 

As  to  the  escheat  and  forfeiture  of  trust  estates,  see  post,  note  to  Attorney- 
General  y.  Sir  George  Sands. 

Although  the  old  Statutes  of  Limitation  (32  H.  8,  c.  2,  and  21  Jac.  1, 
e.  16)  did  not  expressly  extend  to  proceedings  in  equity,  nevertheless  Courts 
of  Equity,  as  between  cestui  que  trust  and  strangers,  considered  themselves 
by  analogy  bound  by  those  statutes  (Smith  v.  Clay,  3  Bro.  C.  C.  639,  n. ; 
Hoeenden  v.  Lord  Amtesley,  2  S.  &  L.  629) ;  but  now  Courts  of  Equity 
act  not  merely  by  analogy,  but  in  obedience  to  the  new  Statute  of  Limita^ 
tions  (3  A:  4  WiU.  4,  c.  27).    See  1  Y.  &;  C.  Exch.  Ca.  439,  440. 

Where,  however,  there  is  a  notional  conversion  of  land  into  money  or 
money  into  land,  the  land  or  money,  differing  in  this  respect  from  the  legal 
estate,  will,  in  equity,  partake  of  all  the  qualities  of  the  property  into  which 
it  is  so  converted.     See  Fletcher  v.  Ashbumer,  1  L.  Cas..  Eq.  534. 

As  to  the  difference  which  exists  between  the  merger  of  legal  and  equit- 
able estates,  see  Forbes  v.  Moffatt,  and  note,  post. 

As  to  trusts  executed  and  executory,  see  note  to  Shelley's  Case,  post,  and 
Lord  Olenorchy  v.  BosviUe,  1  L.  Cas.  Eq.  1,  and  note. 

By  29  Car.  2,  c.  3,  s.  7,  ''all  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements  or  hereditaments,  must  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing  ;*'  and  by  the  9th  section  it 
is  enacted,  *'  that  all  grants  and  assignments  of  any  trust  or  confidence  shall 
likeinse  be  in  writing,  signed  by  the  party  granting  or  assigning  the  same, 
or  by  such  last  will  or  devise." 

t2 
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As  the  statate  does  not  extend  to  mere  pereonaltj,  trusts  thereof  may  be 
declared  or  created  by  parol.  Nab  y.  Nah\  10  Mod.  404;  Fordycei, 
Willis,  3  Bro.  C.  C.  587;  1  P.  Wms.  9;  MacFadden  t.  Jenkyntj  1 
Hare,  458. 

There  is  no  particular  form  required  for  a  declaration  or  creation  of  a 
trust  (Saud.  Uses,  315) ;  a  mere  term  of  request  or  recommendation^  if  the 
subject  and  object  thereof  be  precisely  stated  will  create  a  trust  Harding 
T.  Qlyn,  2  L.  Cas.  Eq.  685. 

Resulting  and  constructive  trusts  are  exempted  from  the  operation  of  the 
Statute  of  Frauds  (see  29  Car.  2,  c  3,  s.  8),  which  consequently  remain 
upon  the  same  footing  as  before  the  passing  thereof. 

For  instance,  constructiTe  trusts,  arising  from  a  person  purchasing  with 
notice  of  an  equity  {Le  Neve  t.  Le  Neve,  2  L.  Cas.  Eq.  21,  Maekreth  t. 
Symmans,  1  L.  Cas.  Eq.  194),  and  upon  dealings  by  a  person  with  another 
towards  whom  he  stands  in  some  fiduciary  relation  (  Fvx  t.  Maekreth,  1 
L.  Cas.  Eq.  72,  Keech  y.  Sandford,  lb.  32),  or  resulting  trusts,  as  upon 
the  purchase  by  one  person  in  the  name  of  another  {Dyer  y.  I}yer,  lb.  138), 
and  upon  the  failure  of  the  purposes  for  which  conyersion  has  been  di- 
rected {Achroyd  y.  Smitfuon,  lb.  557)  will  arise,  although  there  be  no 
declaration  in  writing  respecting  them. 

The  law  relating  to  trusts,  by  which  a  great  proportion  of  the  property  in 
this  country  is  regulated,  far  exceeds  the  law  of  uses,  from  which  it  sprung, 
both  in  bulk  and  importance.  It  has  from  time  to  time  been  moulded  into 
its  present  shape  by  our  equity  judges,  and  though  not  free  from  defects,  the 
eyils  which  Lord  Coke  and  other  common  law  judges  anticipated  would 
arise  from  them  haye  not  been  realized.  On  the  contrary,  **  by  steadily 
pursuing  from  plain  principles  trusts  to  all  their  consequences,  and  by  some 
assistance  from  the  legislature,  a  noble,  rational  and  uniform  system  of  law 
has  since  been  raised.  Trusts  are  made  to  answer  the  exigencies  of  ftmilies, 
and  all  purposes,  without  producing  one  inconTenience,  firaud  or  private 
mischief,  which  the  Statute  of  Henry  8  meant  to  ayoid."  1  Wm.  Blacks. 
160.    As  to  the  law  of  trusts,  see  Lewin  on  Trusts  and  Hill  on  Trustees. 
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Pasch.  17  Car.  II.  in  Scaccario. 
[Reported  Hardr.  410.] 

Powers,  different  Kinds  of,  their  Extinguishment  and  Sus- 
pension.]— A.  j5.,  by  fine^  settled  lands  to  the  use  of  himself  for 
Ufa,  with  a  proviso,  that  if  he  should  make  a  jointure  on  his  wife, 
and  a  lease  for  thirty-one  yearSy  to  commence  after  his  death,  for 
raising  portions  for  his  daughters ,  that  then  the  conusees  of  the  fine 
should  stand  seised  to  these  uses ;  and  limited  remainders  over  in  tail, 
and  the  reversion  to  himself  in  fee.  Afterwards  he  made  a  jointure 
pursuant  to  the  power,  and  then  hargaijied  and  sold  the  lands  by 
deed  enrolled  in  trust  to  raise  portions,  Sfc,  and  afterwards  took  back 
a  reconveyance  from  the  bargainees  by  feoffment.  He  then  made 
a  lease  for  thirty-one  years,  to  begin  after  his  death,  to  raise  portions 
for  two  of  his  daughters,  and  he  and  his  wife  levied  a  fine  sur  conu- 
sance de  droit.  A.  B.  afterwards  died.  It  was  held  by  the  Court 
of  Exchequer ,  dissentiente  Turner,  JB.,  that  the  power  to  lease  for 
thirty-one  years  was  not  destroyed  by  the  bargain  and  sale  or  the  re- 
conveyance ;  and  that  although  the  tenant  for  life  by  that  bargain 
and  sale  passed  away  his  life  estate  and  his  reversion,  yet  it  did  not 
touch  the  estates  tail;  and  that,  till  the  remainder  in  fee  came  into 
being,  the  power  was  collateral,  and  in  gross  quoad  the  remainders 
in  tail,  which  were  precedent  to  it;  and  that,  consequently,  the  entry 
of  a  person  by  the  direction  of  the  lessee  for  thirty-one  years  was 
lawful. 

IN  ejectione  firms,  upon  a  special  verdict,  the  case  was  thus,  viz. 
— ^A  man  settled  lands  by  fine  to  the  use  of  himself  for  life,  with  a 
clause  in  the  deed  of  uses  to  this  effect ;  that  if  he  should  make  a 
jointure  to  his  wife,  and  make  a  lease  for  thirty-one  years,  to  commence 
after  his  death,  for  the  raising  of  3,000i  for  his  daughters'  portions. 
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that  then  the  coniisees  should  stand  seised  to  those  nses:  and  limited 
diTers  remainders  over  in  tail,  the  reTersion  in  fee  to  himself.  After- 
wards he  made  a  jointme  pursuant  to  this  power,  and  then  he  bar- 
gained and  sold  the  lands  to  other  persons  in  fee,  by  deed  enrolled, 
in  trust  to  raise  porticms,  &c ;  the  bargainees  afterwards  leconyeyed 
the  lands  to  him  in  fee  by  feoffinent :  dien  he  made  a  lease  for  thirty- 
one  years,  to  begin  after  his  deaths  for  the  raising  of  3,0002.  for  the 
portions  of  two  of  his  daughters  only,  and  he  and  his  wife  after  that 
levied  a  fine  sur  catnuance  de  drcity  &c,  and  afleiwaids  he  died.  A 
person  by  the  direction  of  the  lessee  for  thirty-one  years  entered,  and 
whether  his  entry  were  lawfid  or  not,' was  the  question. 

Mr.  Trevor f  for  the  plaintifi^  made  several  points  in  the  case. 

First,  he  uiged  that,  by  the  bargain  and  sale,  the  tenant  for  life  had 
departed  with  all  his  estate,  so  that  afterwards  he  had  no  sudi  power,  as 
to  make  a  lease  for  thirty-one  years.  And  upon  this  head  he  considered 
quidoperatwr  by  a  bargain  and  sale^  as  well  before  as  after  the  Statute 
of  Uses  (27  Hen.  8,  c  10). 

Before  the  statute  a  fee  simple  would  have  passed  without  the  word 
"heirs,"  and  all  the  estate  that  the  bai^ainor  had,  as  appears,  by 
27  Hen.  8,  5 ;  Dyer,  £25.  And  since  the  statute  nothing  is  left  in 
the  tenant  for  life,  as  appears,  by  Seymor's  Case,  10  Ca  95b ;  and  see 
post.  So  if  tenant  in  tail  bargain  and  sell  totttm  statum  suum.  Dim- 
mock's  Case,  Hob.  136;  Smith's  Case,  2  Bulstr.  163;  I  Cro.  896(a); 
1  Cro.  157.  And  the  powers  in  this  case  arise  and  pa^  out  of  the 
interest  and  estate  of  the  tenant  for  life. 

Secondly,  by  the  reconveyance  to  the  tenant  for  life  in  fee,  he  is 
now  in  of  a  new  and  other  estate,  and  consequently  his  power  lost 
and  gone ;  see  9  Hen.  7,  1,  the  case  of  a  tenant  by  the  curtesy,  who 
had  made  a  feofiment  in  fee  upon  condition,  and  entered  for  the  con- 
dition broken :  he  was  held  not  to  be  in  after  his  re-entry,  in  privity 
of  his  former  estate  of  tenant  by  the  curtesy ;  see  Digges's  Case,  1  Ca 
174;  and  5 Hen.  7,  11 ;  11  H.  4,  2;  Co.  Litt  "Homage  Ancestral;" 
Co.  Litt  252 ;  that  privity  of  estate  is  destroyed  by  a  feofiment 

Thirdly,  he  insisted,  that  the  powers  here  were  repugnant,  unrea- 
sonable, inconsistent  and  contrary  to  law,  viz.  that  the  tenant  for  lifci 
should  have  both  these  powers  to  make  a  jointure,  and  a  lease  for 
thirty-one  years  to  commence  after  his  death  ;   that  the  first  of  these 

(a)  Sir  Chrittopher  Heydon'i  Case. 
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destroyed  the  latter;  both  the  jointure  and  the  lease  being  to  commence 
in  interest  at  one  and  the  same  time :  as  if  a  lease  for  years  be  made, 
and  afterwards  another  lease  be  made  to  begin  at  the  same  time,  if  the 
second  lease  be  without  deed,  it  is  void ;  and  if  it  be  by  deed,  it  is  good 
only  for  the  surplusage  of  time,  if  there  be  any,  unless  the  reversion 
pass  by  attornment,  as  appears;  3  Cro.  160;  4  Jac.  Starhey  and 
Dryofs  Case,  Plow.  Com.  432;  Fitz-William's  Case,  6  Rep.  32. 
Likewise,  the  power  here  is  not  pursued,  if  it  were  originally  good ; 
for  the  lease  here  made  is  only  for  the  raising  of  portions  for  some  of 
bis  daughters  and  not  for  all ;  and  the  power  was  executed  before,  by 
makii^  a  conveyance  to  other  persons  for  the  raising  of  portions,  viz. 
by  the  bargain  and  sale.  And  although  a  power  be  not  duly  exe- 
cuted, yet  if  a  man  has  ventured  on  such  or  such  a  course  and  method 
of  executing  it,  and*  have  missed,  he  shall  not  afterwards  execute  it 
de  novo.  As  if  an  office  or  inquisition  be  taken  before  commissioners, 
and  they  have  not  followed  their  commission,  they  shall  not  take  upon 
tbem  to  find  anew ;  see  14  Edw.  4,  2  ;  32  Hen.  6,  10 ;  Digges's  Case, 
1  Co.  157.  An  use  once  revoked  cannot  be  revoked  again,  though 
the  words  are  toties  quoties.  So  of  a  recovery  in  value,  14  Ed.  4,  2, 
Recovery  in  Value,  32.  Besides,  this  is  an  hypothetical  power,  it 
begins  with  an  "  if,"  which  is  not  direct  and  positive ;  and  may  be 
wholly  defeated  and  destroyed  by  the  destruction  of  the  estate  to  which 
it  was  annexed,  as  in  the  case  of  accruers.  Lord  Stafford's  Case,  8  Co. 
73;  and  Plow.  Com.  481,  489,  which,  if  once  they  be  disturbed  and 
displaced,  will  never  revive  again. 

Fourthly,  here  the  last  fine  has  barred  the  lease  by  non-claim ;  for 
the  first  conusees  have  not  made  an  entry  to  preserve  it,  but,  as  the 
jury  has  found,  another  person  has  entered  by  their  direction,  which 
does  not  amount  to  a  command.  And  a  claim  to  avoid  a  fine  must  be 
precise  and  certain,  see  Litt.  tit.  "Continual  Claim;"  8  Cro.  81; 
Bract  lib.  5,  fol.  436 ;  Flet.  444.  See  More's  Rep.  450,  concerning 
the  manner  of  making  claim  to  avoid  a  fine,  and  that  it  must  be  certain 
and  precise,  see  3  Cro.  677 ;  FitzhugKs  Case,  3  Leon.  221 ;  Margaret 
Podgei^s  Case,  9  Co.  104. 

Serjeant  Newdigate,  for  the  defendant.—  Here  is  a  good  power,  both 
to  Hiake  a  lease  and  to  make  a  jointure,  and  the  one  does  not  destroy 
the  other.  Each  arises  out  of  the  primitive  estate,  and  not  out  of 
the  estate  of  the  tenant  for  life,  and  is  a  j>ower  collateral  to  his  estate, 
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and  therefore  is  noc  destroyed  bv  a  conreTauice  made  br  him,  as  was 
adjudged  in  Phittous  Case,  that  a  lease  and  release  destroyed  not  such 
a  power,  and  especially  where  the  tenant  for  life  passes  away  only  such 
an  estate  as  he  may  lawfully  pass,  and  by  a  bargain  and  sale  no  more 
passes  firom  him  than  be  may  lawiiilly  coorey,  nor  does  such  a  con- 
Teyanoe  make  any  displacing  of  estates. 

Objection.  It  is  mireasonable  to  hare  an  estate  diaiged  with  two 
such  powers.  Resp. :  Cvjus  est  dart  ejms  est  dispomere.  And  they  may 
well  stand  together,  and  depend  one  upon  the  other;  and,  perchance, 
the  jointure  may  determine  in  the  life  of  the  tenant  for  life,  or  within 
a  short  time  after  his  decease,  and  then  the  lease  will  be  good  for  the 
residue  of  the  term,  see  2  Cro.  348.  And  in  Berry  amd  Rici^s  Case  {b\ 
in  the  Common  Pleas,  it  was  lately  adjudged,  that  if  a  man  has  a  power 
to  make  a  lease  for  years,  where  there  is  another  lease  in  being,  there  if 
he  makes  a  lease  to  commence  in  praesenti,  the  power  is  weU  executed, 
and  the  second  lease  shall  continue  as  long  as  it  may,  taking  eSect  in 
possession,  after  the  determination  of  the  first  lease.  See  Morels  Rep. 
618.  And  a  direction  to  enter  is  here  sufficient;  for  qmod  qms  fadt 
per  aUwm  facit  per  se.  And  a  command  precedent,  or  an  assent  sub- 
sequent, in  such  case  is  sufficient,  as  in  Margaret  Podgefs  Case^  9 
Rep.  104;  Litt.416;  Ca  Litt.282;  Dyer,  331.  And  in  a  special 
▼erdict,  at  least,  such  finding  shall  be  good.  See  Fmbooo^s  Case^  4 
«o.  &i;  Earl  of  Shreu^sbwrys  Case,  9  Co.  42. 

Hale,  C.  B. — Here  have  been  many  material  questions  stirred  on 
the  plaintifiTs  behalf.  First,  whether  these  powers  are  well  nused  ?  And 
it  should  seem  that  they  are,  because  the  estates  to  be  limited  by  them, 
shall  take  efiect  according  to  their  piecedency ;  and  there  may  yery  well 
be  a  residue  of  the  term  for  years,  left  unexpired  after  the  determination 
of  the  jointure ;  which  sufficeth.  Secondly,  whether  or  not  the  power  be 
well  executed,  as  to  the  lease  for  thirty-one  years  t  And  the  power  seems 
to  be  well  executed  by  the  second  conveyance,  though  not  by  the  first, 
viz.  by  the  bargain  and  sale;  because  it  was  neither  made  for  a  jointure 
nor  was  it  a  bargain  and  sale  for  thirty-one  years,  but  passed  away  all 
his  estate  and  his  reversion  in  fee;  and  so  was  not  pursuant  to  his 
power,  and  therefore  the  power  was  not  weU  executed  by  that  conveyance. 
Thirdly,  whether  here  be  a  good  claim  made  to  avoid  the  fine  ?  But 
there  needs  no  claim  in  the  case,  because  this  lease  is  only  a  fiituie 

(6)  This  is  probably  intended  for  Benif  ▼.  WkiU,  since  reported  Bndg.  Rep.  by  Ban.  82. 
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interest,  and  therefore  not  touched  by  the  fine.   SaffyiCs  Case^  5  Co. 
123.  And  if  it  were  requisite,  an  entry  by  his  direction,  that  ought  to 
enter,  which  is  found  here,  suffices  in  a  special  verdict    Fourthly, 
whether  this  bargain  and   sale  have  destroyed   the  power.    Fifthly, 
whether  it  be  destroyed  by  the  reconveyance  ?    As  to  these  two  points, 
it  will  be  hard  to  say,  that  the  reconveyance  has  destroyed  it ;  because 
it  is  not  the  act  of  the  party  that  had  the  power.    And  it  is  hard  to 
say,  that  the  bargain  and  sale  has  done  it ;  because  the  power  is  col- 
lateral, and  the  estate  to  be  limited  does  not  arise  out  of  the  tenancy 
for  life,  but  out  of  the  first  estate.     It  would  be  much  clearer  and  a 
stronger  case,  if  the  tenant  for  life  had  a  power  generally  to  make  a 
lease  for  years,  to  say,  that  the  lea^e  should  arise  out  of  his  estate, 
than  this  of  ours  is,  in  which  the  lease  for  years  is  not  to  commence 
till  after  the  death  of  the  tenant  for  life,  and  therefore  cannot  be  in- 
cident to  his  estate.    And  in  Noy's  Reports,  it  is  held,  that  a  covenant 
to  stand  seised  in  fee  does  not  destroy  such  a  power.     Though  that 
may  be  questionable,  because  the  whole  estate  is  there  disturbed; 
whereas  the  bargain  and  sale  here  displaces  nothing.    And  if  the 
bargainor  had  a  power  of  revocation,  he  might  well  execute  it  after  the 
excuting  this  conveyance.     But  he  said  he  would  not  deliver  any 
opinion  in  the  case.     Et  adjumatur. 

Afterwards  in  Easter  Term,  anno  19  Car.  2,  the  Court  delivered 
their  opinions  seriatim. 

Saifufordy  B. — The  sole  question  here  is,  whether  this  lease  for 
thirty-one  years  be  well  made  or  not  ?  The  jointure  is  out  of  doors, 
for  that  is  barred  by  the  fine,  and  the  collateral  warranty  in  the  fine 
does  not  bar  the  issue  in  tail,  because  he  is  under  age.  So  that  the 
question  is  single,  and  concerns  the  lease  for  years  only,  viz.  whether  the 
power  to  make  a  lease  for  thirty-one  years,  to  commence  after  the  death 
of  the  tenant  for  life,  be  well  executed  or  not  ?  And  here  are  two 
things  to  be  considered ; — first,  the  bargain  and  sale,  and  the  conse- 
quences thereof;  secondly,  the  reconveyance  by  feofiment,  and  the 
consequences  of  that  As  for  the  b;u*gain  and  sale,  that  does  not  dis- 
place any  remainders  limited  to  other  persons.  So  that  notwithstanding 
it,  the  power  remains,  and  nothing  is  passed  away  by  it,  but  what  the 
tenant  for  life  might  lawftilly  pass.  Secondly,  the  reconveyance  by 
feoffinent,  that  indeed  divests  all  the  remainders,  and  makes  the  feofiee 
to  be  in  of  a  new  estate,  ChudUigKs  Case,  1  Co.  113 ;  Seymor's  Case, 
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10  Co.  95  a.  And  it  may  be  doubted,  whether  or  not  the  power  be 
not  thereby  suspended  till  the  estates  be  recontinued  by  an  entry  ?  but 
I  hold  it  is  not  First,  it  is  collateral  to  the  estate  of  the  tenant  for 
life,  not  being  to  commence  till  after  his  estate  be  determined,  and 
therefore  it  cannot  be  destroyed  by  a  feoffinent  Albany's  Cttse,  1  Co. 
107;  and  Digges's  Case,  lb.  157.  And  it  is  the  same  case  then  as 
where  the  power  is  in  a  stranger,  WhitlocVs  Case,  8  Co.  69.  And 
the  estate  here  is  revested  by  a  re-entry.  And  if  a  tenant  for  life 
assigns  over,  that  does  not  obstruct  his  power  of  making  a  lease,  to 
commence  after  his  death ;  for  a  collateral  power  remains  notwith- 
standing the  estates  be  disturbed;  as  in  15  Hen.  7,  11,  Albany* s  Case, 
and  Diggeis  Case.  A  power  giveh  to  executors  or  to.feoflfees  to  sell, 
remains  after  the  estate,  is  disturbed.  Secondly,  the  estate  here  is 
recontinued  by  the  entry  of  the  tenant  in  tail,  after  the  death  of  the 
tenant  for  life,  which  is  found  here  by  the  verdict  See  CkudUigKs 
Casey  ante,  p.  200. 

Objection :  The  power  cannot  be  said  to  be  collateral  with  respect 
to  the  remainder  in  fee,  which  was  in  the  tenant  for  life,  and  passed 
by  the  bargain  and  sale.  Resp. :  There  is  a  diversity  betwixt  a  con- 
dition and  a  power.  A  condition  cannot,  be  apportioned,  but  a  power 
may,  for  one  is  not  favoured  in  law  as  the  other  is :  see  Co.  Litt  215, 
237 ;  Hob.  312.  And  as  long  as  the  estates  tail  remain,  the  power 
shall  be  deemed  collateral,  but  not  after  they  are  determined.  In  this 
case  they  continue  as  yet    And  he  concluded  pro  defendente. 

T\amery  B. — There  are  two  questions  in  this  case.  First,  whether 
this  power  be  well  created  ?  And  I  hold  it  is.  Secondly,  whether  it 
be  well  executed  ?  And  I  hold  it  is  not,  because  it  is  destroyed  by  the 
bargain  and  sale  ;  nor  is  it  collateral ;  if  it  were,  it  would  not  be  de- 
stroyed, according  to  Albany's  Case,  and  Digges's  Case.  But  here  it 
savours  of  the  land.  If  a  feoffor  had  reserved  such  a  power  originally, 
it  would  not  have  been  hdd  to  be  collateral.  And  though  the  land  do 
not  pass  from  him  that  has  such  a  power,  yet,  if  such  person  have  an 
estate  in  the  land,  the  power  is  not  collateral.  Co.  Litt.  Cond.  last  leaf. 
And  it  might  be  mischievous,  if  the  power  were  held  to  be  collateral ; 
for  then  if  the  tenant  for  life  should  grant  a  rentcharge,  and  after- 
wards make  a  lease,  &c.,  he  would  avoid  his  own  act  But  because 
it  savours  of  the  land,  it  is  gone  by  the  bargain  and  sale,  and  passes  to- 
gether with  the  land,  and  amounts  to  a  confirmation  by  reason  of  the 
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estate  in  fee  expectant  As  in  Dutton  v.  Engram,  15  Jac. ;  2  Cro.  427; 
if  tenant  in  tail^  remainder  to  him  in  fee^  grant  a  rent  in  fee,  the  rent 
continues  after  the  expiration  of  the  estate  tail,  and  the  grant  works 
by  way  of  confirmation,  by  reason  of  the  remainder  in  fee ;  and  the 
grant  purports  an  estate  in  fee,  though  it  be  not  really  such  ;  so  here. 
And  he  concluded  pro  querente. 

Sale,  C.  B.**-The  fine  and  non-claim  do  not  bar  this  future  inte- 
rest, not  being  here  displaced  and  turned  to  a  right  And  the  powers 
of  making  a  jointure  and  a  lease,  as  aforesaid,  are  consistent ;  for  during 
the  continuance  x>f  the  jointure,  the  lease  shall  not  take  effect  in  point 
oi  interest,  but  shaU  go  on  in  time,  and  the  residue  of  the  term  that 
remains  unexpired,  after  the  death  of  the  jointress,  shall  take  efiect  in 
interest;  and  no  more.  The  only  question  then  is,  whether  or  not  the 
power  to  make  a  lease  for  thirty-one  years  be  destroyed  ?  First,  powers 
to  raise  estates  are  either  simply  collateral  (as  where  a  party  that  has 
such  power  has  not,  nor  ever  had  any  estate  in  the  land :  as  where  such 
power  is  reseryed  to  a  stranger,  and  there  it  cannot  be  destroyed  by 
such  stranger^  because  it  is  no  more  than  a  bare  nomination),  or  not 
shnply  collateral :  and  these  latter  are  of  two  sorts.  First,  appendant 
and  annexed  to  the  estate.     Secondly,  in  gross. 

A  power  of  the  first  sort  is,  where  tenant  for  Ujfe  has  a  power  to 
make  leases  for  one  and  twenty  years  or  three  lives.  Such  a  power 
is  not  simply  collateral,  for  if  such  a  tenant  charge  the  land  with 
a  rent,  and  then  execute  his  power,  the  charge  shall  not  be  defeated 
whUst  he  lives,  Latehe*s  Rep.  So  if  he  had  before  covenanted  to 
stand  seised  to  the  use  of  another ;  because  the  power  in  that  case  is 
annexed  to  the  estate. 

But  where  the  power  does  not  fiJl  within  the  estate,  as  here,  the 
tenant  for  life  has  a  power  to  make  an  estate,  which  is  not  to  begin  till 
afbr  his  own  estate  determined,  such  power  is  not  appendant  or 
annexed  to  the  land,  but  is  a  power  in  gross ;  because  the  estate  for 
life  has  no  concern  in  it  And  yet  such  a  power  may  by  apt  words 
be  destroyed  by  release,,  or  by  a  fine  or  feofiinent,  which  carry  away 
and  include  all  things  relating  to  the  land.  But  an  assignment  of 
totiun  statum  suum,  or  other  alteration  of  the  estate  for  life,  does  not 
affect  such  a  power ;  because  it  is  a  power  in  gross. 

Now  we  are  to  consider  whether,  as  this  case  is,  the  power  be  de- 
sti:oyed  ?     Two  things  have  been  urged  to  prove  the  power  gone  and 
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destroyed.     Firsts  the  bargain  and  sale.     Secondly,  the  feofiinent  and 
reconveyance  to  the  tenant  for  life. 

In  the  first  of  these  objections  there  are  two  things.  First,  the 
tenant  for  life  has  passed  away  his  estate  for  life.  Secondly,  he  has 
passed  away  his  reversion  in  fee,  by  bargain  and  sale.  Reap,  to  the 
first  objection,  the  bargain  and  sale  does  not  touch  the  remainders  in 
tail ;  but  the  estate  for  life,  and  the  remainder  in  fee  only.  And  the 
power  here  is  not  annexed  to  the  land,  but  is  a  power  in  gross.  If  the 
tenant  for  life  in  this  case  had  a  power  of  revocation,  and  should  make 
a  lease,  that  would  not  destroy  his  power,  because  no  estate  is  displaced 
by  it  And  in  Hughes's  Reports,  in  917 y  S8  Eliz.  Cas.  40,  a  bargain 
and  sale  does  not  pass  away,  nor  afiect  a  contingent  use  in  the  bar- 
gainor ;  but  a  feofiinent  or  a  fine  would  transfer  it  And  for  answer 
to  the  second  objection,  grounded  upon  the  remainder  in  fee  being 
conveyed,  I  hold  that  if  the  remainder  in  fee  should  come  in  being, 
the  bargainee  would  not  hold  the  land  charged  with  this  lease,  because 
the  interest  of  the  remainder  in  fee  would  support  it,  and  it  is  a  power 
annexed  to  that  estate ;  but  till  then  it  is  a  collateral  power,  and  in 
gross  quoad  the  remainders  in  tail,  which  are  precedent  to  it  But 
that  is  not  our  case ;  for  the  question  here  is  not,  how  the  law  would 
have  been  in  case  the  remainder  in  fee  had  been  the  only  estate  in  being. 

Objection :  If  the  fee  simple  be  discharged,  then  the  mesne  estates 
are  so  too :  As  in  case  of  a  seignory  or  condition,  if  the  fee  be  dis- 
charged, the  mesne  estates  are  so  too.  Resp. :  A  power  is  apportion- 
able,  but  a  seignory  or  a  condition  is  not  As  a  warranty,  though  it 
be  destroyed  as  to  the  fee  simple,  yet  it  continues  annexed  to  the 
mesne  estates.  This  was  Alderman  Garrawajfs  Case  ;  a  lease  for  a 
hundred  years  being  made,  the  reversion  was  granted  for  life,  and  the 
lessee  granted  his  estate  to  him  in  the  reversion  in  fee ;  and  it  was 
held,  that  the  lease  for  years  was  not  destroyed  by  meeting  with  the 
fee,  because  by  possibility  the  lease  for  life  might  outlast  the  term. 
So  here,  there  is  a  possibility  that  the  reversion  in  fee  may  come  in 
possession ;  and  yet  the  power  is  not  destroyed  by  it  So  if  a  grantee 
in  fee  of  a  rent  purchase  a  remainder  in  fee  of  the  land  depending  upon 
an  estate  tail,  the  rent  is  not  thereby  extinct ;  because  there  is  but  a 
possibility  of  the  remainder  in  fee  coming  ever  into  possession.  Cooke 
V.  Bromehilly  Noy,  66,  Pasch.  37  Eliz.  No  more,  in  this  case,  shall 
the  possibility  of  the  remainder  in  fee  coming  into  possession  destroy 
the  power. 
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A  second  question  is,  whether  the  feojBBaaent  has  destroyed  it,  or  not  ? 
And  I  hold  not ;  because  it  never  was  in  the  feoflTor,  nor  reserved  to 
him.  But  there  is  no  feoffinent  here  found,  but  only  a  conveyance 
from  the  bargainee  to  the  tenant  for  life,  with  these  words,  viz.  "  grant, 
bargain,  sell,  release,  enfeoff  and  confirm."  But  admitting  the  power 
not  destroyed,  causa  qua  supra ;  yet  here  is  a  forfeiture  of  the  estate 
for  life,  and  a  displacing  of  all  the  remainders. 

Object :  The  power  then  is  suspended. 

Resp. :  No ;  because  here  William  had  a  right  to  make  such  a  lease, 
which  is  sufficient  to  support  the  power.  As  if  tenant  for  life,  remain- 
der to  the  right  heirs  of  J.  S.  be  disseised,  the  right  remaining  in  the 
tenant  for  life  is  sufficient  to  support  the  contingent  remainder ;  and 
by  the  entry  of  tenant  for  life,  it  is  reduced  together  with  the  estate. 
So  here,  if  the  tenant  for  life  had  been  disseised,  and  then  had  made 
such  a  lease,  and  had  entered,  this  would  have  reduced  the  right  to  an 
actual  estate.  And  here  it  is  found,  that  the  tenant  in  tail  entered, 
which  reduceth  all  the  estates  and  interests,  and  by  consequence  the 
lease  for  thirty-one  years.     And  he  concluded  pro  defendente. 


In  the  important  and  fi^uently  cited  case  of  Edwards  v.  Slater j  the 
question  was  very  fully  and  ably  discussed  by  Hale,  C.  B.,  how  far  powers 
of  different  kinds  are  suspended  or  extinguished  by  the  acts  of  the  donee. 
The  dedsionfl  upon  the  subject  are  numerous^  and  by  no  means  free  from  diffi- 
culty 'j  but  the  principle  upon  which  they  either  do  or  ought  to  proceed  is 
plain,  and,  if  borne  in  mind  in  considering  the  various  cases  which  arise,  will 
go  far  to  enable  a  person  to  arrive  at  a  correct  conclusion  upon  them. 

The  leading  principle  in  determining  whether  a  power  is  either  suspended 
or  extinguished  seems  to  be  this,  that  the  intention  of  the  donee  of  the 
power  in  an  appointment,  whether  expressed  or  implied,  should  be  carried 
into  effect,  so  &r  as  it  does  not  derogate  fi^m  any  interest  of  his  own  which 
he  may  have  previously  granted  away  out  of  the  estate  upon  which  the 
power  operates.  If,  previous  to  the  execution  of  the  power,  the  donee  has 
granted  away  a  part  of  his  estate,  then  there  will  be  to  that  extent  a  sus- 
pension, if  he  have  granted  away  the  whole  of  his  estate,  then  there  wiU  be 
an  entire  extinguishment,  of  his  power. 

This  principle,  however,  is  only  appUcable,  as  will  be  hereafter  more 
fully  shown,  where  the  donee  of  the  power  has  also  an  interest  in  the  estate. 

la  examining  this  subject,  and  the  application  of  the  principle  before  laid 
down,  it  becomes  important  to  consider  what  are  the  different  kinds  of 
powers ;  and  in  so  doing  we  cannot  adopt  a  better  classification  than  that  of 
Hale,  C.  B.,  in  the  principal  case,  viz. — I.  Powers  simply  collateral;  II. 
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Powers  not  amfdy  collftter&l ;  wliich  last  are  sabdiyided  into — !Rnt,  Powers 
appendant  and  annexed  to  the  estate ;  Seoondlji  Powaii  in  grosB. 

I.  As  to  Powers  singly  Collateral, 

One  of  the  instances  given  by  the  Chief  Baron  in  the  principal  case,  of  a 
simply  collateral  power  to  raise  estates^  is  where  a  party  has  not,  nor  ever 
had,  any  estate  in  the  land;  and,  being  a  mere  stranger,  has  a  power  limited 
to  him,  ante,  p.  283. 

Another  instance  is  where  a  stranger  has  power  to  revoke  a  settlement 
and  appoint  new  uses  to  other  persons  designated  in  the  deed.  1  Sugd. 
Pow.  42. 

This  species  of  power  cannot,  as  is  laid  down  in  the  principal  case,  be 
destroyed.  Thus  a  mere  power,  without  any  interest,  given  to  an  executor 
or  stranger  to  sell  land,  cannot  be  extinguished  or  destroyed  either  by 
feoffment  or  release  of  the  donee  {Tippet  t.  EyreSy  5  Mod.  457 ;  2  Vent 
115;  Quick  V.  Ludborrofo,  S  Bnkt  29;  Albany's  Com^  1  Co.  112; 
Orange  v.  Timngy  Bridg.  by  Ban.  Ill),  of  a  stranger  or  of  the  owner  of 
the  land  {Willis  v.  Shorral^  1  Atk.  474.)  And  a  mere  refusal  of  a  man 
having  a  bare  authority  to  execute  it  will  not  disable  him  from  executing 
it  at  a  future  period.     See  the  remarks  of  PoUexfen,  C.  J.,  5  Mod.  458. 

So  likewise  in  the  fifth  resolution  in  Diggeis  Case  (Moo.  605),  it  is  laid 
down,  "  that  he  who  has  power  to  revoke  estates,  and  has  no  estate  himself  in 
the  land,  cannot,  either  by  fine,  feofiinent  or  release,  extinguish  that  power, 
because  it  is  only  an  authority,  and  no  interest :  as,  tf  there  be  a  devise  that 
a  man  shall  sell  certain  land,  and  the  party  authorized  levy  a  fine  or  make 
a  feoffionent,  or  release  all  his  right,  nevertheless  he  may  afterwards  sell  the 
land."  And  in  West  v.  Bemey,  1  Russ.  &  My.  434,  Sir  John  Leach 
says,  '^Upoa  the  authorities  and  principle  my  opinion  is,  that  a  power 
simply  collateral,  that  is  a  power  to  a  stranger,  who  has  no  interest  in  the 
land,  cannot  be  extinguished  or  suspended  by  any  act  of  his  own  or  others 
with  respect  to  the  land.  It  is  clear,  too,  that  it  cannot  be  released  where  it 
is  to  be  exercised  for  the  benefit  of  another." 

II.  As  to  Powers  not  simply  Collateral. 

1.  Powers  Appendant  and  annexed  to  the  Estate, 

A  power  appendant  is  where  a  person  has  an  interest  in  the  estate  to  which 
it  is  annexed,  and  his  power,  as  will  be  hereafter  shown,  can  be  either 
suspended  or  extinguished,  according  to  the  mode  in  which  he  deals  with 
such  interest 

2.  As  to  the  Suspension  of  Powers  Appendant. 

It  is  said  in  the  principal  case,  that  if  a  tenant  for  life  has  a  power  to  make 
leases  for  one  and  twenty  years  or  three  lives,  and  he  charge  the  land  with 
a  rent,  and  then  execute  his  power,  the  charge  shall  not  be  defeated  while 
he  lives,  because  the  power  is  in  that  case  annexed  to  the  estate,  ante,  p.  283. 
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Upon  the  lame  principle^  in  the  well-known  case  of  Ooodright  t.  Catar, 
Dovg.  460y  where  Lord  fiolingbroke,  the  tenant  for  life  of  an  estate,  with 
powers  of  reyocation  and  new  appointment,  demised  the  estate  for  ninety- 
nine  years,  if  he  should  so  long  liye,  to  secure  an  annuity,  and  afterwards 
reyoked  the  old  uses  and  appointed  the  estates  to  trustees  upon  trust  to  sell, 
and  the  estate  was  afterwards  sold,  counsel  for  Lord  Bolingbroke  contended, 
that  as  he,  being  tenant  for  life,  had  only  a  qualified  or  defeasible  interest, 
he  could  not  alien  the  estate  for  his  own  life,  discharged  from  the  qualifica- 
tions which  efiected  it  in  his  hands,  yiz.  the  consequences  of  the  power  of 
reyocation.  It  was  held,  that  the  demise  to  secure  the  annuity  was  not 
affected  by  the  reyocation  and  new  appointment.  *^  I  cannot,'^  said  Lord 
Mansfield,  **  firame  a  doubt  upon  it.  Undoubtedly  Lord  Bolingbroke  had  a 
right  to  do  what  he  did.  It  is  a  right  which  arises  out  of  the  nature  of  his 
estate.  The  question  is,  whether  the  same  Lord  Bolingbroke  who  has  made 
this  demise,  for  a  yaluable  consideration,  can  be  authorized  to  reyoke  it  under 
any  power  in  any  settlement ;  for,  by  the  power,  the  reyocation  must  be 
executed  b^  him*  If  the  purchaser  did  not  know  of  the  incumbrance,  there 
was  a  fraud  upon  him.  But  it  is  found  that  he  knew  of  it;  and  therefore 
the  fi«ud  was  upon  the  annuitant.^'  See  also  Piers  y.  TtUte,  1  Dm.  &  Wal. 
279. 

So  a  lease  granted  by  a  tenant  for  life  out  of  his  interest  will  not  be 
defeated  by  a  lease  made  subsequently  under  a  power  of  appointment.  See 
Bringioe  y.  Ooodson,  4  Bing.  N.  G.  734 ;  r^narks  by  Tindal,  G.  J. 

Again,  if  a  tenant  for  life  of  a  fund  has  power  to  appoint  a  part  thereof 
for  the  adyancement  of  his  children  in  his  lifetime,  he  cannot,  after  haying 
assigned  his  life  interest  as  a  security,  be  at  liberty  to  lessen  that  security  by 
exercising  the  power  for  adyancement.  Noel  y.  Lord  Henley,  Mac  C.  8c 
Y.306. 

As,  howeyer,  a  husband  takes  his  wife's  property  liable  to  all  its  incidents, 
an  assignment  by  him  of  her  life  interest  is,  it  seems,  liable  to  be  defeated 
by  the  exercise  of  a  power  by  her.  Thus,  in  Whitmarsh  y.  Robertson,  1 
Coll.  570,  by  a  marriage  settlement,  certain  stock  in  the  funds  was  settled 
upon  the  intended  husband  and  wife  for  their  joint  liyes  and  the  life  of 
the  snryiyor,  and  then  upon  the  children  of  the  marriage,  with  a  power 
to  the  trustees,  with  the  consent  of  the  wife,  to  adyance  part  of  the  ftind 
for  the  benefit  of  the  children  in  her  lifetime.  There  were  four  children  of 
the  marriage.  The  husband  died.  The  wife  married  again.  The  second 
hnsband  assigned  the  wife's  life  interest  for  yalue.  After  the  assignment,  the 
trustees,  with  the  consent  of  the  wife,  exercised  the  power  of  adyancement 
m  &your  of  the  children  of  the  first  marriage.  It  was  held  by  Sir  J.  L.  K. 
Bruce,  V.  C.,  that  the  power  was  well  executed  as  against  the  assignee  of 
the  second  husband.  '*  The  first  question,"  said  his  Honor,  '*  is  whether,  if 
this  sale  had  not  been  made,  and  the  second  husband  and  herself  had  done 
no  such  act,  she  could  haye  exercised  this  power ;  that  is,  whether  she  could 
haye  efiectuaUy  consented  to  the  trustees  acting  under  the  adyancement 
daose,  without  and  against  the  consent  of  her  second  husband.    I  am  of 
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opinion  that  she  could ;  that  this  power  of  giving  the  consent  was  a  power 
with  which  marriage  did  not  interfere ;  that  she  remained  inunediately  after 
the  second  marriage  at  full  liberty,  and  fully  entitled,  however  it  might 
prejudice  that  life  interest  to  which  her  husband  was  entitled,  or  partly 
entitled,  in  her  right,  to  exercise  the  power  of  consent,  and  that  the  trusted, 
without  and  against  the  consent  of  the  husband,  were  authorized  to  give 
effect  to  that  consent.  If  that  is  so,  could  a  sale  by  the  husband  of  the  life 
interest  make  any  difference  ?  I  am  of  opinion  that  it  could  not,  and  that 
a  purchaser  from  him  stood  in  no  better  situation  than  he  would  have  done 
if  that  sale  had  not  been  made.  The  next  question  is,  whether  the  wife's 
concurrence  in  the  instrument  of  sale  made  any  difference.  Generally 
speaking,  a  married  woman  cannot  execute  a  deed ;  she  can  do  no  act  of 
this  description,  except  in  respect  of  an  estate  settled  to  her  separate  use  or 
in  the  exercise  of  a  power  given  to  her.  Separate  use  here  is  out  of  the 
question ;  there  is  no  such  thing.  A  power  has  been  given  to  her,  but  the 
existence  of  a  power  only  enables  her  to  do  an  act  under  the  power  con- 
formable to  the  power ;  it  does  not  enable  her  to  deal  with  the  subject  of 
the  power  in  any  manner  not  in  conformity  with  the  power.  Dealing  with 
the  subject  of  the  power  in  a  manner  not  conformable  with  the  pSwer,  she 
deals  with  all  the  disabilities  of  a  married  woman,  and  subject  to  all  the 
considerations  which  affect  the  act  of  a  married  woman ;  and  as  the  sale  was 
an  act  not  under  the  power,  and  not  in  conformity  with  it,  I  am  of  opinion 
that  the  act  is  in  no  sense  to  be  considered  her  act,  and  is,  as  to  her,  a 
nullity.  1  am  of  opinion,  therefore,  that  her  consent  is  as  effectual  as  it  would 
have  been  if  she  had  never  married,  and  as  if  no  sale  had  been  made." 

Although  it  is  clearly  right  in  principle  that  a  person  should  not  be 
allowed  to  exercise  a  power  so  as  to  defeat  an  estate  created  by  himself  out 
of  his  own  interest,  yet  there  is  no  reason  why  a  power  should  be  suspended 
beyond  the  period  of  such  estatje ;  it  would  indeed  give  rise  to  much  incon- 
venience if  a  person  having  granted  a  lease  should  not  be  able,  subject 
thereto,  to  exercise  powers  of  jointuring  or  advancement  Thus  if  a  person, 
having  a  limited  estate  in  land,  with  a  power  of  revocation  and  new  appoint- 
ment, grant  a  lease  and  afterwards  exercise  the  power,  the  lease  will  not  be 
thereby  affected ;  but,  subject  to  the  lease,  the  right  to  exercise  the  power 
of  revocation  and  new  appointment  will  not  be  suspended.  See  Yelland  v. 
Ficlisj  Mo.  788 ;  8.  C.  I  RoU.  Abr.  473  (K),  pi.  3,  nom.  Yeoland  v. 
Fellis;  Bullock  v.  Thorne^  Mo.  615;  Anon.y  lb.  612;  Snape  v.  TurtoHj 
Cro.  Car.  472 ;  1  Ch.  Rep.  112 ;  JLord  Mordant  v.  Earl  of  Peterborough, 
3  Keb.  305.    See  also  The  Attorney-General  v.  Oradyll^  Bunb.  92. 

Although  a  tenant  for  life  who  has  granted  a  lease  out  of  his  life  interest, 
cannot  afterwards  defeat  that,  by  a  lease  made  in  execution  of  a  power  con- 
tained in  an  instrument  of  prior  date,  nevertheless,  a  lessee  under  a  power 
cannot  set  up,  by  way  of  defence  to  an  action  by  a  mortgagee  under  a 
power  to  executors  contained  in  the  same  instrument,  an  estate  granted  by 
the  tenant  for  life  out  of  his  life  interest  Thus  in  the  case  ofBringloe  v. 
Goodeon,  4  Bmg.  N.  C.  726,  where  an  estate  had  been  devised  by  will 
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to  a  man  for  life,  with  power  for  him  to  demise  for  twenty-one  years,  and 
for  the  executors  to  mortgage  in  fee  or  for  years.  In  1812,  after  the  tes- 
tator^s  death,  the  tenant  for  life  made  a  grant  to  Clement  for  ninety-nine 
years,  if  he  should  so  long  live.  In  1814  he  demised,  under  his  power,  for 
twenty-one  years.  In  1828  the  executors  mortgaged  the  estate  for  1,000 
yean  under  their  power.  In  an  action  brought  by  the  mortgagee  for  rent 
arising  under  the  lease  for  twenty-one  years,  it  was  held  by  the  Court  of 
Common  Pleas,  that  the  lessee  could  not  set  up  as  a  defenoe,  the  interest 
of  the  grantee  for  ninety-nine  years.  "  That  the  leasing  power,"  obseryed, 
Tinda],  ,C.  J.,  ^*  is  not  destroyed^  appears  to  be  well  established  by  the  oases. 
The  tenant  for  life  not  having  conveyed  away  his  life  estate,  but  only 
granted  a  lease  for  years  to  Clement,  the  utmost  effect  of  this  lease  is,  that 
the  power  of  leasing  has  been  suspended  so  far  as  regards  the  leaee^  and  in* 
terest  of  Clement  (Longr.  Rankin j  Sugd.  Pow.  App.  No.  2,  Dom.  Proc.). 
And  if  there  had  been  no  power  created  by  the  wiU  besides  that  leasing 
power,  and  the  contest  had  taken  place  between  the  grantee  of  the  term  for 
nioety-nine  years,  created  by  the  tenant  for  life,  and  the  lessee  for  twenty- 
one  years  under  the  leasing  power,  there  can  be  no  question,  but  that  the 
former  must  have  prevailed,  if  the  leasing  power  subsequently  exercised 

operated  to  the  prejudice  of  the  grantee It  is  well  established,  that 

whatever  estates  are  granted  by  virtue  of  a  power  take  effect  as  if  they  were 
granted  by  the  deed  creating  the  power.  And,  consequently,  in  the  present 
case,  the  demise  for  1,000  years,  under  which  the  plaintiff  claims,  being 
granted  under  the  power  given  by  the  will,  operates  as  if  it  had  been 
created  by  the  will  itself,  which  gives  such  power  to  the  executors.  And  if 
considered  as  created  by  the  will,  it  must  of  necessity  override  the  lease  for 
ninety-nine  years  granted  by  the  tenant  for  life  out  of  his  own  estate.  Again, 
the  lease  for  twenty-one  years,  which  was  granted  under  the  leasing  power, 
supposing  that  power  rwt  to  he  ahsolutely  suspendedj  must  be  considered  as 
if  granted  by  the  will  itself,  and,  therefore,  in  any  case  not  affecting  the  in- 
terest  of  the  lessee,  as  overriding  the  grant  made  by  the  tenant  for  life 

oat  of  his  own  estate As  the  defendant  derives  his  interest  in  the 

lease  for  twenty-one  years  from  the  donor  of  the  power,  and  as  the  plaintiff 
derives  his  reversionary  interest  from  the  same  donor,  what  right  can  the 
former  have  to  set  up  against  the  llUSr  a  lease  granted  to  a  third  person  by 

the  tenant  for  life  ? There  is  no  authority  in  point,  and  upon  prin* 

ciple,  we  think  that  there  has  been  no  suspension  of  the  leasing  power  given 
to  the  tenant  for  life,  so  fer  as  regards  the  grantee  of  the  term  under  the 
power  to  demise  by  way  of  mortgage  given  to  the  executors ;  and  upon  that 
ground  we  think  such  grantee  has  the  immediate  reversion  in  him,  and  may 
sae  upon  the  covenants  in  the  lease.'' 

As  to  the  Extinguishment  of  Powers  appendant. 

It  b  clearly  established,  that  where  a  tenant  for  life  with  power  of  lease- 
ing  in  possession  aliens  his  whole  life  estate,  the  power  is  thereby  ex- 
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tinguished,  and  cannot  afterwards  be  exercised  to  the  prejudice  of  the 
grantee.     Berry  y.  White,  Bridg.  by  Ban.  91 ;  and  see  Doug.  293. 

Upon  the  same  principle,  where  property,  whether  real  (Penne  v.  Peacock, 
Ca.  t.  Talb.  41 ;  Webb  t.  Lord  Shaftesbury,  3  My.  &  K.  599)  or  perBonal 
(  Cherry  y.  Boultbee,  2  Keen,  324),  is  settled  upon  such  uses  or  trusts  as  a 
man  shall  appoint,  and,  in  de&ult  of  appointment,  to  him  absolutely,  or  to 
^  a  man  for  Ufe,  then  to  such  persons  as  he  should  appoint  by  vnll,  and,  in 
defitult  of  appointment,  to  him  absolutely,  he  may  by  alienation  of  the  pro- 
perty, extinguish  the  power. 

In  similar  cases,  the  power  will  be  extinguished,  where  the  alienation  of 
the  estate  is  effected,  not  by  the  act  of  the  party  himself  but  by  operation 
of  law.  Thus  in  the  case  of  Doe  v.  Britain,  2  B.  &  Aid.  93,  a  trader 
being  seised  of  an  estate  for  life,  with  a  general  power  of  appointment,  with 
remainder  in  default  of  appointment  to  himself  in  fee,  after  having  committed 
an  act  of  bankruptcy,  upon  which  he  was  afterwards  declared  a  bankrupt, 
executed  an  appointment  in  favour  of  an  appointee ;  it  was  held  by  the 
Court  of  King*s  Bench,  that  all  his  interest  having  passed  to  his  assignees, 
the  power  of  appointment  was  thereby  extinguished.  See  also  Anon.,  Lofit 
71 ;  Thorpe  v.  OoodaU,  17  Ves.  388. 

In  Badham  v.  Mee,  7  Bing.  695,  which  was  a  case  submitted  by  the 
Master  of  the  Rolls  for  the  opinion  of  the  Court  of  Common  Pleas,  a 
father  took  an  estate  for  life  under  his  marriage  settlement,  with  remainder 
to  such  of  his  sons  as  he  should  appoint,  subject  to  such  charges  as  he 
should  create  for  the  other  children,  and  in  default  of  appointment  to  his 
first  and  other  sons  in  tail  general,  remainder  to  the  use  of  his  own  right 
heirs. 

The  father  became  bankrupt,  and  executed  the  usual  assignment  to  his 
assignees,  and  subsequently  executed  an  appointment  to  one  of  his  sons  in 
fee,  after  the  determination  of  his  own  life  interest.  It  was  held  by  the 
Court  of  Common  Pleas,  that  the  son  took  nothing  under  the  appointment, 
but  was  entitled,  subject  to  his  fttther's  life  interest,  to  an  estate  tail  under  the 
settlement.  No  reasons  were  given  by  the  Court  of  Common  Pleas  upon 
which  its  opinion  was  founded,  and  upon  the  case  again  coming  on  before  the 
Master  of  the  Rolls  (1  My.  &  K.  32),  he  confirmed  the  opinion  of  the  Comt 
of  Common  Pleas  against  the  validity  of  the  appointment,  upon  the  ground 
that,  by  the  execution  of  a  power,  no  estate  can  be  created  which  would  not 
have  been  valid  if  limited  in  the  deed  creating  the  power,  and  that  in  the 
present  case,  even  admitting  that  the  power  of  appointment  continued  in  the 
bankrupt,  notwithstanding  his  bankruptcy,  and  that  the  appointment  in 
favour  of  the  eldest  son  in  fee  might  be  construed  as  an  appointment  cre- 
ating a  base  fee  only,  and  not  prejudicing  the  remainder,  which  passed  to 
the  assignees  under  the  commission,  the  appointment  would  nevertheless  be 
void,  because  a  limitation  to  that  effect  would  have  been  void  in  the  original 
deed  creating  the  power ;  inasmuch  as  the  rule  of  law  does  not  permit  one 
fee  to  be  limited  after  another,  although  the  first  fee  be  only  a  limited  or  a 
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base  fee  and  his  Honor  gave  no  opinion  as  to  whether  the  power  of  ap* 
pointment  had  been  extinguished  hy  the  bankruptcy. 

The  case,  however,  ofBculham  v.  Mee,  has  since  been  overruled  by  the  case 
of  Jones  V.  Winwoodf  3  M.  &  W.  653.  There  lands  were  settled  to  such 
uses  as  the  husband  and  wife  should  jointly  appoint,  and  in  default  of  ap- 
pointment to  the  use  of  the  husband  for  life,  then  to  the  use  of  the  wife  for 
life,  and  then  to  the  use  of  his  sons  in  succession  in  tail  general,  and  then  to 
the  use  of  the  daughters  in  tail  general,  with  cross  remainders,  with  remain- 
der to  the  husband  in  fee.  The  husband  took  the  benefit  of  the  Insolvent 
Act,  and  conveyed  all  his  interest  to  the  provisional  assignee,  who  afW- 
wards  made  a  transfer  to  the  assignee  of  the  estate ;  subseqitently  the  husband 
and  wife,  in  execution  of  their  joint  power  of  appointment,  conveyed  the 
premises  to  trustees  upon  trust,  for  the  creditors  of  the  husband.  It  was 
held  by  the  Court  of  Exchequer,  to  whom  the  case  had  been  sent  by  the 
Lord  Chancellor,  that  the  power  of  appointment  was  not  destroyed  by  the 
conveyance  to  the  provisional  assignee,  and  that  the  power  was  well  executed 
so  as  to  pass  all  interest  in  the  premises,  except  what  had  previously  passed 
by  the  assignment  under  the  Insolvent  Debtors  Act,  viz.  the  husband's 
life  interest  and  his  remainder  in  fee.  ''  We  ]cannot,"  said  Alderson,  B., 
**  adopt  the  principle  laid  down  by  Sir  John  Leach,  in  affirming  the  certifi- 
cate sent  by  the  Court  of  Common  Pleas  in  Badham  v.  Mee,  It  is  not 
dear  that  such  was  the  ground  on  which  ^that  Court  made  their  certificate, 
the  reasons  for  which  were  not  given  by  them.  We  do  not  think  that  it  is 
right  to  translate  into  words  the  effect  of  the  appointment  under  the  power, 
taken  in  conjunction  with  the  other  circumstances,  and  then  to  consider 
whether  such  limitations  could,  according  to  the  peculiar  rules  afiecting  the 
transmission  of  landed  property,  have  been  legally  inserted  in  the  original 
deed.  The  utmost  extent  to  which  the  principle  could  be  carried  (and 
looking  at  the  principles  which  govern  the  execution  of  these  powers,  which 
were  originally  mere  modifications  of  equitable  uses,  taking  efiect  as  directions 
to  trustees,  which  bound  their  conscience,  and  which  a  Court  of  Equity 
would  compel  them  to  perform,  it  may  be  questionable  whether  even  this 
ought  to  be  done)  would  be  to  insert  the  limitations  actually  contained  in 
the  appointment  itself  in  the  original  deed,  and  then  to  examine  whether 
such  limitations  would  be  repugnant  to  any  known  rule  of  law.  Now,  if 
we  do  that  in  this  case,  no  difficulty  would  be  produced.  Here,  if  the  limi- 
tation of  the  estate  made  by  the  appointment  under  this  power  had  been 
inserted  in  the  original  deed,  there  would  have  been  no  incongruity  upon 
the  face  of  that  instrument.  A  fee  would  have  been  given  to  Brown  and 
Beynon,  the  trustees,  and  no  more.  But  then,  in  considering  what  opera- 
tion such  a  deed,  good  in  point  of  form,  will  have,  the  Court  looks  at  the 
other  circumstances,  and  finding  that  the  insolvent  had  previously,  by  an 
innocent  conveyance  (for  such  the  assignment  under  the  Insolvent  Act 
most,  we  think,  be  considered  to  be),  conveyed  away  his  life  estate  and  his 
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remainder  in  fee,  it  adjudges  that  lie  cannot,  by  executing  the  power,  dero- 
gate from  his  own  previous  conyejance,  and  concludes  therefore  that  the 
deed  does  not  operate  on  the  estates  previously  assigned.  The  result  there- 
fore is,  that,  by  executing  the  power,  the  insolvent  conveys  to  the  tntstees 
all  that  had  not  been  previously  assigned  under  the  Insolvent  Act  to  hia 
assignees.  In  conformity  with  this  opinion,  we  shall  send  our  certificate  to 
the  Lord  Chancellor." 

The  certificate  of  the  Court  of  Exchequer,  in  Jones  v.  Wintvoad,  was 
afterwards  confirmed  by  Sir  L.  Shadwell,  V.  C.     See  10  Sim.  150. 

In  Hole  V.  E$tcoty  4  My.  &  Cr.  187,  by  a  marriage  settlement,  an 
estate  was  limited  to  the  husband  for  life,  and  after  providing  a  jointore  for 
his  wife,  a  power  was  given  to  the  husband  and  wife,  or  the  survivor  of 
them,  to  appoint  to  the  children  of  the  marriage,  and  in  de&ult  of  appoint- 
ment the  estate  was  limited  to  such  sons  and  daughters,  or  such  children  of 
deceased  sons  and  daughters  of  the  marriage  as  ^AoieZc^  he  lining  at  the  death 
of  the  iurvivor  of  the  hvsband  and  wife,  with  an  ultimate  remainder  to  the 
husband  in  fee.  The  husband  became  bankrupt,  and  afterwards  he  and 
his  wife  made  a  joint  appointment  in  favour  of  two  of  the  children  of  the 
marriage.  The  husband  then  died,  and  a  bill  having  been  subsequently 
filed  by  a  person  claiming  under  the  bankruptcy,  for  an  account  of  the  rents 
and  profits  of  the  settled  estate,  the  wife  thereupon  executed  a  separate 
appointment  in  favour  of  the  same  children.  It  was  held  by  Lord  Cotten- 
ham,  C,  that  as  the  husband  was  entitled  to  a  life  interest,  with  remainder  to 
himself  in  fee,  in  consequence  of  the  estate  limited  to  the  children  failing  for 
want  of  a  particular  estate  to  support  it,  and  as  the  interest  of  the  husband, 
unafiected  by  any  execution  of  the  power,  passed  to  the  assignees,  he  could 
not  by  any  subsequent  joint  appointment  with  his  wife  deprive  them  of  it 
But  his  Lordship  (on  this  point  reversing  the  decision  of  the  Master  of  the 
Rolls,  reported  2  Keen,  444)  held  that  the  appointment  of  the  wife  surviving 
was  good  as  against  the  assignees. 

But  as  the  destruction  as  well  as  the  creation  and  execution  of  powers 
depends  upon  the  substantial  intention  and  purpose  of  the  parties,  a  con* 
veyance,  by  a  tenant  for  life  having  powers  of  sale,  or  powers  of  leasing  in 
possession,  by  way  of  mortgage  or  to  secure  an  annuity  (although  a  con- 
trary opinion  seems  formerly  to  have  been  entertained,  VincetU  v.  Etmys^ 
3  Vin.  Abr.  432,  pi.  10 ;  and  Corker  v.  EnnySy  lb.),  will  not  extinguish  the 
powers  of  sale  and  exchange  {Tyrell  v.  Marsh,  3  Bing.  31 ;  10  Moo.  305; 
Davies  v.  Bvsh,  M'Clell.  &  Y.  58 ;  CowgiU  v.  Lord  Oxmantonm,  3  Y.  &  C. 
Exch.  Ca.  369),  or  the  powers  of  leasing  ;  see  Men  v.  Bulkeley^  Doug.  291, 
in  which  casa  Lord  Onslow,  being  tenant  for  life  of  an  estate  with  power  to 
grant  leases  in  possession  for  twenty-one  years  at  the  best  rent,  conveyed  his 
life  estate  to  trustees  to  pay  an  annuity  during  his  life,  and  the  surplus  to  him- 
self. It  was  held  by  Lord  Mansfield,  C.  J.,  that  the  power  was  not  thereby 
extinguished,  but  that  Lord  Onslow  might  still  grant  a  lease  according  to 
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the  terms  thereof.  ^'  The  creatioii|  execution,  and  destruction  of  powers,*'  said 
Lord  Mansfield,  '^  depend  on  the  substantial  intention  and  purpose  of  the 
parties.  It  is  said — 1.  That  the  grantor  in  this  case,  was  not  in  possession,  and 
that  it  was  necessary  he  should  be,  to  execute  the  power.  But  I  think  pos- 
session here  means  the  receipt  of  the  rents  and  profits,  which  were  applied 
to  his  use.  If  acttuU  possession  were  necessary,  a  leasing  power  could  never 
be  executed  where  the  land  is  in  t)ie  hands  of  a  tenant.  2.  It  is  contended,  that 
by  granting  away  his  life  estate,  he  extinguislied  the  power.  Certainly, 
where  the  whole  life  estate  is  conveyed  away' by  the  intention  of  the  parties, 
the  power  must  be  at  an  end,  and  cannot  be  afterwards  exercised  to  the  pre- 
judice of  the  grantee.  But  the  conveyance  here  was  only  to  let  in  a  par- 
ticular change,  subject  to  which  the  rents  and  profits  still  belonged  to  Lord 
Onslow ;  and  the  lease  could  not  prejudice  the  security,  nor  the  remain- 
derman, for  the  best  rent  must  be  reserved.  It  would  therefore  be  contrary 
to  the  intention  of  all  the  parties,  to  hold  that  the  power  was  extinguished." 

A  fortiori  the  power  of  leasing  would  not  be  extinguished  by  a  conveyance 
bj  way  of  mortgage  or  security,  where  in  the  mortgage  deed  or  security  there 
IS  a  reservation  of  the  power  of  leasing ;  see  Long  v.  Hankin,  Sugd.  Pow. 
App.  No.  2.  Lord  £ldon,  however,  in  that  case,  which  came  before  the 
House  of  Lords,  desired,  that  it  might  not  be  understood  that  he  had  given 
any  opinion  whatever,  with  regard  to  Ren  v.  Bulkeley, 

In  Warburton  v.  Faruy  16  Sim.  625,  the  trustees  of  a  marriage  settle- 
ment had  power  to  invest  the  trust  funds  in  land,  and  afterwards  to  resell 
the  lands  with  the  consent  of  the  tenant  for  life.  After  the  trustees  had 
invested  part  of  the  funds  in  land,  the  tenant  for  life  conveyed  his  interest 
under  the  settlement,  to  a  purchaser,  by  the  description  of  all  his  life  and 
other  estate  and  interest  in  all  the  monies,  stocks,  funds  and  securities^  and 
messuages,  tenements  and  hereditaments,  into  which  the  money,  stocks, 
funds  and  securities  were,  or  at  any  time  thereafter  might  be^  converted  and 
changed.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  power  of  the 
tenant  for  life  to  consent  to  a  resale  of  the  lands  was  not  destroyed  by  the 
alienation  of  his  life  interest.  **  For,"  said  his  Honor,  ^*  the  conveyance  of 
that  interest  to  the  purchaser  shows,  that  the  contract  between  him  and  the 
purchaser  was  that  the  property  which  was  the  subject  of  the  contract 
should  retain  its  convertible  quality ;  which  it  could  not  do  unless  the  tenant 
for  li£>  retained  his  power  of  consenting  to  an  exercise  of  the  power  of  sale 
by  the  trustees." 

2.  At  to  Powers  in  Oros», 

Powers  in  gross  are  powers  given  to  a  person  who  had  an  interest  in  an 
estate  at  the  execution  of  the  deed  creating  the  power,  or  to  whom  an  interest 
is  given  as  well  as  a  power,  but  he  is  only  thereby  authorized  to  create 
estates,  which  will  not  take  effect  out  of  his  own  interest.  To  use  the  words 
of  Hale,  C.  B.,  in  the  principal  case,  '^  where  the  power  does  not  fall  within 
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the  estate,  as  where  a  tenant  for  life  has  a  power  to  make  an  estate  which  is 
not  to  begin  till  after  his  own  estate  determines,  such  power  is  not  appendant 
or  annexed  to  the  land,  but  is  a  power  in  gross,  because  the  estate  for  life 
has  no  concern  in  it."    Ante,  283. 

Amongst  powers  in  gross  may  be  mentioned,  a  power  to  a  tenant  for  life,  to 
appoint  the  estate  after  his  death  amongst  his  children ;  a  power  to  jointure 
his  wife  after  his  death ;  a  power  to  raise  a  term  of  years  to  commenoeyrom 
his  death,  for  securing  younger  children's  portions.     1  Sugd.  Pow.  44. 

A  reservation  also  of  a  power  to  himself,  by  a  person  seised  in  fee,  who 
settles  his  estates  on  others  (lb.),  or  a  power  given  to  a  stranger  to  charge 
an  estate  for  his  own  benefit  (lb.),  will  also  be  powers  in  gross. 

Whether  Powers  in  Gross  can  be  suspended. 

It  was  decided  in  the  principal  case  of  Edwards  v.  Slater,  that  a  power 
in  gross,  viz.  the  power  of  leasing  for  thirty-one  years  after  the  death  of 
the  donee,  was  not  suspended,  '*  for  the  donee/'  observes  Hall,  C.  B.,  '^  had 
a  right  to  make  such  lease,  which  was  sufficient  to  support  the  power." 

Whether  Powers  in  Oross  can  be  extinguished. 

An  assignment  of  totum  statum  suum,  or  other  alteration  of  an  estate  for 
life,  will  not,  as  is  laid  down  in  the  principal  case  of  Edwards  v.  Slater, 
affect  a  power  in  gross.  Thus,  if  a  tenant  for  life,  as  in  the  last-mentioned 
case  (and  see  Jenkins  v.  Kemis,  1  Ch.  Ca.  103),  or  a  tenant  for  years 
(Savile  v.  Blachet,  1  P.  Wms.  777),  either  assigns  such  interest,  or  assumes 
to  pass  the  fee,  in  former  times,  if  the  conveyance  were  of  that  character 
which  would  only  pass  what  interest  the  party  conveying  actually  had,  as  a 
covenant  to  stand  seised,  a  lease  or  release  (Scrope  v.  Qffley,  1  Bro.  P. 
C.  267,  Tom.  Ed. ;  Phitton^s  Com,  cited  ante,  p.  280),  or  a  bargain  and  sale 
(Jenkins  v.  Kemis,  1  Ch.  Ca.  103) ;  and  at  the  present  time,  even  if  the 
conveyance  were  by  feofiment,  as  it  has  ceased  to  have  a  tortious  character 
{S  & 9  Vict.  c.  106,  s.  4),  he  will  not  thereby  extinguish  any  power  in  gross, 
such  as  a  power  of  leasing  from  the  time  of  his  decease,  as  in  the  principal 
case,  or  of  jointuring,  or  of  charging  portions  (Savile  v.  Blachet,  1  P.  Wms. 
777 ;  1  Sugd.  Pow.  83) ;  because  as  the  donee  has  merely  ccmveyed  away 
his  own  interest,  and  the  appointment  is  not  to  take  effect  until  afler  the 
termination  thereof,  he  does  not  by  the  execution  of  the  power  in  any  way 
derogate  from  his  own  grant. 

And,  although  a  different  opinion  seems  to  have  been  entertained  (Snaps  v. 
Turton,  2  Roll.  Abr.  263,  pi.  2  j  Clarke  v.  Philips,  1  Vent.  42  ;  HerHng  v. 
Brown,  Carth.  24),  it  seems  now  to  be  clear  as  is  laid  down  in  the  prin- 
cipal case,  that  a  tenant  for  life,  with  power  to  appoint  the  reversion,  or  a 
tenant  for  life  with  remainders  over,  with  a  power  of  revocation,  can,  although 
he  may  have  aliened  his  life  interest,  still  exercise  his  power.  See  also 
Savile  v.  Blachet,  1  P.  Wms.  777 ;  1  Pow.  86,  87,  88. 
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Effect  of  Tortious  Conveyances  on  Powers  Appendant  and  in  Gross. 

ConyeyanoeB  by  a  tenant  for  life,  donee  of  a  power  which  formerly  had  a 
tortioos  operation,  such  as  a  fine,  I'ecovery  and  feoffment,  would  in  general 
extingiiish  powers  both  appendant  and  in  gross  {Albany's  Case^  1  Co.  Ill ; 
4  Leon.  133,  219 ;  Bickley  v.  Guest,  1  Russ.  &  My.  440 ;  King  v.  MeUing, 

1  Vent.  225 ;  SamU  v.  Blacket,  1  P.  Wms.  777 ;  Bird  v.  Christopher, 
Sty.  389 ;  and  see  Stewart  y.  Marquis  of  Donegal,  2  J.  &  L.  636) ; 
but  if  part  of  the  land  only  were  comprised  in  the  conveyance,  the  power 
would  remain,  as  to  the  rest  (Digges's  Case,  1  Co.  157  a;  and  see  Mo. 
618);  though,  as  is  laid  down  in  the  principal  case,  the  acceptance  of  a 
feofiinent  would  not  destroy  a  power  in  gross.    Ante,  p.  285. 

In  some  cases  a  feofiinent  or  fine  would  not  extinguish  a  power,  as  where 
a  fine  was  levied  after  the  execution  of  the  power  {Thomlinson  v.  Bighton, 
10  Mod.  71 ;  Bulloch  v.  Thome,  Mo.  615;  Ingram  v.  Parker,  T.  Raym. 
230  cited ;  1  Vent  280,  291 ;  and  see  The  Earl  and  Countess  of  Jersey  v. 
Deane,  5  B.  &  Aid.  569) ;  and  where  a  tenant  for  life,  having  power  to  lease 
for  life,  made  a  lease  by  feofiinent,  it  was  good,  because  by  the  deed  the 
lease  took  effect,  and  so  the  livery  came  too  late  (1  Vent  291).  And  a 
deed  and  a  fine  have  together  been  held  a  valid  execution  of  a  power. 
Earl  of  IfCicester^s  Case,  1  Vent  278;  8.  C.  nom.  Wigson  y:  Garret, 

2  Lev.  149;  T.  Raym.  239. 

These  questions  will  seldom  now  arise,  as  fines  and  recoveries  have  been 
Borne  time  since  abolished  (3  &  4  Will.  4,  c.  74) ;  and  feofiments  no  longer 
have  a  tortious  operation  (8  &  9  Vict.  c.  106,  s.  4),  so  that  they  only  now 
operate  in  the  same  way  as  a  release  or  a  bargain  and  sale. 

Extvngutshment  of  Powers  Appendant  and  Powers  in  Gross,  by  Release. 

Having  considered  how  far  powers  of  various  kinds  may  be  either  sus- 
pended or  extinguished,  by  any  act  of  the  donee  or  others  with  respect  to 
the  property,  we  may  now  consider  how  far  they  are  capable  of  being  sus- 
pended or  extinguished  by  a  release. 

It  has  long  since  been  decided,  that  powers  simply  collateral,  that  is  to 
say  powers  given  to  a  stranger,  who  has  no  interest  in  the  land,  cannot  be 
released,  where  they  are  to  be  exercise^  for  the  benefit  of  another.  West 
V.  Bemey,  1  Russ.  &  My.  434. 

With  r^ard  to  powers  not  simply  collateral,  viz.  powers  appendant  and 
in  gross,  it  is  clear  upon  principle  they  may  be  either  defeasanced  or  re- 
leased ;  for  a  power  of  this  kind  not  being  a  trust,  it  is  optional  with  the  donee, 
whether  he  execute  it  or  not,  and  if  he  were  to  be  allowed  to  exercise  it, 
after  a  release  to  the  person  taking  the  estate  subject  thereto,  he  would  be 
derogating  from  his  own  grant  And  this  is  fully  borne  out  by  the  autho- 
rities; for  it  is  laid  down  in  a  well-known  case,  that  a  present  power  may 
be  extinguished  by  release,  to  any  one  who  has  an  estate  of  fireehold  in  the 
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land,  in  possession,  reversion  or  remainder,  and  the  estate  defeasible  by  the 
power  is  thereby  made  absolute.  See  Albany's  Ccue,  1  Co.  113  a.  A  iiill 
execation  of  a  power  will  amount  to  a  release  (1  Atk.  667),  but  the  intention 
to  execute  fully  must  be  clear.  Zourh  y.  Woohtony  2  Burr  1136;  Earl 
of  Uxbridge  v.  Bayley^  1  Ves.  jun.  499 ;  Hervey  v.  Herveyj  1  Atk.  561. 

So  a  future  or  executory  power  may  be  released.  Thus  where  a  man 
entitled  to  a  life  interest  in  an  estate,  with  remainder  to  another  in  tail,  with 
remainders  oyer,  had  a  power  of  revocation  and  new  appointment,  and  he 
afleiwards  released  his  power  to  a  feoffee  and  the  remainderman ;  it  was 
held  by  the  Court  of  King's  Bench,  that  the  future  power  was  thereby 
extinguished.    Albany*s  Case^  1  Co.  110  b. 

Although  there  appears  to  have  been  some  doubt  upon  the  subject 
(Digges*s  CoMy  Mo.  605),  it  seems  to  be  settled  at  the  present  day,  that  a 
power  may  be  partially  released ;  as,  for  instance,  a  person  having  a  power 
of  revocation  may  release  it  so  &r,  as  not  to  be  able  to  exercise  it,  without 
the  consent  of  a  particular  person  {Leigh  v.  Winter^  1  Sir  W.  Jones,  411 ; 
Earl  of  ToMkerville  v.  Cokey  Mose.  146).  And  the  donee  of  a  power, 
though  it  is  to  be  executed  only  by  will,  may  bind  himself  not  to  execute  it, 
or  not  to  do  so,  except  under  certain  restrictions.  In  re  Chambers,  11 
Ir.  £q.  Rep.  518. 

Upon  the  same  principle,  a  power  to  a  tenant  for  life  to  appoint  an  estate 
among  his  children,  or  to  charge  it  with  portions  may  be  released.  And 
upon  this  subject,  in  the  case  of  West  v.  Berneyy  1  Russ.  &  My.  434,  Sir 
John  Leach,  after  an  elaborate  examination  of  tlie  authorities,  made  the  fol- 
lowing important  observation  :—*'  It  is  dear,''  said  his  Honor,  *'  that  a 
power  may  be  released,  where  it  is  for  the  donee's  benefit,  as  a  power  to 
charge  a  sum  of  money  for  himself.  In  such  case,  his  joining  in  a  convey- 
ance of  the  land,  clear  of  the  charge,  w^uld  be  a  release. 

**  I  think  that  every  power  reserved  by  the  grantor,  whether  he  has  re- 
tained an  interest  in  the  estate  as  tenant  for  life  or  otherwise,  is  an  interest 
in  him,  which  may  be  released  or  extinguished  (Bird  v.  Christophery 
Sty.  389).  It  differs  altogether  from  a  naked  authority  given  to  a  mere 
stranger.    It  is  so  much  reserved  over  of  the  estate. 

''  I  think  that  every  power  reserved  to  a  grantee  for  life,  though  not  ap- 
pendant to  his  own  estate,  as  a  leying  power,  but  to  take  effect  after  the 
determination  of  his  own  estate,  and  therefore  in  gross,  may  be  extinguished. 
In  respect  of  his  freehold  interest,  he  can  act  upon  the  estate,  and  his  dealing 
with  the  estate,  so  as  to  create  interacts  inconsistent  with  the  exercise  of  his 
power,  must  extinguish  his  power.  The  general  principle  is,  that  it  is  not 
permitted  to  a  man  to  defeat  his  own  grant.  Such  a  power  in  gross,  in  a 
tenant  for  life,  would  not  be  defeated  by  a  conveyance  of  his  life  estate;  as 
^  power  appendant  a  leasing  power  would  be  defeated ;  because  the  convey- 

ance of  his  life  estate  is  not  inconsistent  with  the  exercise  of  his  power.  .  .  . 
%  '^  Mr.  Preston  admits  all  this  reasoning  as  applied  to  general  powers,  but 
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diflptttes  it  88  to  powers  to  appoint  to  particular  objects,  as  children.  Here, 
he  says,  the  power  is  not  an  interest  in  the  appointor,  but  in  the  appointee, 
and  is  theiiefore  in  the  nature  of  a  trust,  which  the  trustee  cannot  release  or 
extinguish, 

^  It  is  not  a  trust,  because  the  alleged  cestui  que  trust  cannot  call  for  the 
execution  of  it.  It  may  be  exerciiiied  or  not;  and  a  dealing  with  the  estate, 
inconristeBt  with  the  exercise  of  it,  determines  the  option  to  lexerdse  it  In 
King  y.  Melling^  1  Vent.  225,  was  a  particular  power. 

"  But  this  reasoning  would  apply  to  a  power  simply  collateral.  The  diffe- 
rence, however,  is,  that  no  act  in  the  latter  case  can  affect  the  land ;  whereas 
in  the  other,  the  interest  of  the  person  gives  him  the  power  to  create  an 
inconsistent  estate  in  the  land,  though  defeasible." 

It  was  not,  however,  necessary  for  his  Honor  to  decide  the  point  in  West 
T.  Bemey,  but  the  reasoning  has  since  been  followed  out  in  several  cases. 
Thos  in  Homer  v.  Stvann,  T.  &  R.  430,  a  testator  gave  real  property 
to  trustees,  upon  trust  for  his  wife  for  life,  with  a  power  of  appointment 
among  their  children.  It  was  held  by  Sir  J.  Plumer,  M.  R.,  that  the 
widow  could  release  or  extinguish  her  power.  See  also  Smith  v.  Death,  5 
Madd.  871  ;  Bickley  v.  Guest,  I  Russ.  &  My.  440. 

So  where  a  tenant  for  life,  having  a  power  to  charge  the  estate  with  por- 
tions for  younger  children,  mortgaged  his  life  estate,  and  covenanted  not  to 
exercise  the  power,  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  he  could  not 
afterwards  charge  the  estate  with  portions  to  the  prejudice  of  his  mortgagees. 
Hurst  V.  Hurst,  16  Beav.  372. 

So  where  a  sum  of  stock  was  held  in  trust  for  a  lady  for  life,  '*  then  for 
any  husband,"  in  case  she  should  appoint  to  him,  and  subject  thereto  in  trust 
for  her  children,  and  in  default  of  children  to  such  uses  as  she  should 
appoint  The  lady,  at  the  age  of  sixty-eight,  having  never  married,  ap- 
pointed the  fund  to  herself,  wkd  released  the  power  of  appointment  in  favour 
of  her  husband  and  children.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that 
she  was  entitled  to  a  transfer  of  the  capital.  Miles  v.  Knight,  17  L.  J. 
(N.  S.)  Ch.  468  ;  12  Jur.  666. 

But  no  effect  will  be  given  to  a  release  of  a  power  by  a  father,  so  as  to 
vest  property  in  himself,  which  was  intended  for  his  children ;  or  in  other 
words,  a  power  given  for  particular  purpose,  will  not  be  allowed  by  a 
fraudulent  circuity  to  be  exercised  for  a  different  purpose.  Thus  in  Cuning- 
hame  v.  Thurlow,  1  Russ.  &  My.  436,  where  a  fund  was  limited  to  a 
&ther  for  life,  with  remainder  to  his  children,  in  such  shares  as  he  should 
appoint,  and  in  default  of  appointment,  to  the  children  equally,  the  father 
released  the  power  as  to  a  portion  of  the  fund,  so  as  to  vest  a  share  of  it  in 
himself  as  executor  of  a  deceased  sqn,  who,  in  default  of  appointment,  took  a 
vested  interest.  Sir  L.  Shadwell,  V.  C,  although  he  was  of  opinion  that 
the  power  was  extinguished  by  the  release,  nevertheless  decided,  that  the 
Court  ought  not  to  give  present  effect  to  the  release,  so  j&r  as  it  operated  to 
vest  a  share  of  the  fimd  in  the  father,  who  was  the  donee  of  the  power. 
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Formerly,  a  married  woman  could  only  release  or  exdngoish  a  power  bj 
fine  or  recovery,  but  now  she  may  do  so  under  the  Fines  and  Reooyeries 
Act  (3  &  4  Will.  4,  c.  74),  by  deed  acknowledged,  in  which  her  husband 
concurs  (s.  77) ;  and  by  the  78th  section  it  is  enacted,  '*  that  the  powers  of 
disposition  given  to  a  married  woman  by  the  act  shall  not  interfere  with 
any  power  which,  independently  of  the  act,  may  be  vested  in  or  limited  or 
reserved  to  her,  so  as  to  prevent  her  from  exercising  such  power  in  anj 
case,  except  so  far  as  by  any  disposition  made  by  her  under  the  act  die  may 
be  prevented  from  doing  so,  in  consequence  of  such  power  having  been 
suspended  or  extinguished  by  such  disposition." 


(  299  ) 


ALEXANDER  v.  ALEXANDER. 


July  17,  1755. 
[Reported  2  Ves.  640.] 

Excessive  Execution  of  Powers.] — A  widow,  hamng  power  to 
appoint  6y000/.  among  her  children,  by  vnU  appoints  \QOL  to  her 
daughter  A.,  one-fourth  of  the  residue  to  her  daughter  M.,  on&fourth 
to  her  son  J.ffor  their  own  respective  use,  and  she  gave  the  remaining 
two-fourths  to  M.  and  J.,  upon  trust,  as  to  one-fourth  part  to  place 
it  on  securities  during  the  life  of  another  daughter,  C.  (a  married 
woman),  and  pay  the  interest  to  her  for  her  separate  use,  and  at  her 
decease  upon  trust  for  Iter  children,  as  she  should  by  writing  in  the 
nature  of  a  will  or  otherwise  appoint,  and  in  default  of  appointment, 
to  her  children  equally  ;  if  there  were  no  children,  such  one-fourth, 
if  C  survived  her  husband,  to  be  paid  to  her  for  her  only  use ; 
but  if  C  died  in  the  life  of  her  husband,  at  her  decease  one-third 
of  the  one-fourth  to  go  to  J.,  and  another  one-third  to  M.,  and  the 
remaining  one-third,  together  with  the  remaining  one-fourth  part, 
was  to  be  in  trust  to  be  applied  as  M.  and  J.  should  thinh  most 
beneficial  for  the  personal  support  and  maintenance  of  the  testatrix's 
son  F.  his  wife  and  children,  but  not  for  payment  of  his  debts. 

Held,  that  the  appointment  of  lOOZ.  to  A,,  of  the  two-fourths  to  J. 
and  M.  absolutely,  and  of  a  life  interest  to  C  for  her  separate  use 
was  good,  but  that  the  provision  for  her  children  was  bad,  the  power 
not  warranting  an  appointment  to  grandchildren,  though  a  settlement 
might  have  been  made  on  the  marriage  of  C,  by  which  such  provision 
might  have  been  made. 

Held,  also,  that  if  C  left  children  at  her  death,  the  limitations  over  of 
her  fourth  would  be  void,  and  it  would  fall  into  the  residue. 

Held,  also,  that  the  limitation  of  the  one-fourth  in  trust  for  F.  his 
wife  and  children  was  a  valid  appointment  to  A.  absolutely  (sed 
quare),  and  that  the  proviso,  by  which  what  F.  tooh  was  not  to  be 
liable  to  his  debts,  was  void. 
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A  power  may  be  good  and  bad  in  part^  and  the  excess  only  void,  where 
the  execution  is  complete,  and  the  bounds  between  it  and  the  excess 
clear. 

JAMES  ALEXANDER  by  wUl  bequeaths  to  two  trustees  6,000/., 
describing  particularly  the  funds  of  which  it  consisted,  upon  trust 
to  pay  the  interest  and  produce  to  his  wife  for  life,  and  directs  them 
to  place  the  same  out  at  interest  with  her  consent ;  "  and  I  give  unto 
my  said  wife  the  absolute  disposal  of  the  said  sum  of  6,000Z.  unto  and 
among  such  children  begotten  between  us,  and  in  such  proportion  as 
she  shall  by  last  will  and  testament,  or  by  any  other  deed  or  deeds, 
writing  or  writings,  to  be  executed  by  her  in  her  lifetime,  attested  by  two 
or  more  credible  witnesses,  direct,  limit  and  appoint;**  he  then  directs 
the  trustees  to  pay  the  same  according  to  such  will  or  appointment; 
and  for  want  of  such  a  will  or  appointment  that  the  said  6,000/.  should 
fall  into  and  go  in  the  same  manner  as  the  residue  of  his  personal 
estate ;  but  if  his  wife  should  think  fit  to  apply  in  her  lifetime  any  part 
of  the  said  6,000/.  as  an  increase  of  another  of  the  portions  given  by 
the  will  to  his  said  children,  or  any  of  them,  for  their  better  advance- 
ment in  marriage  or  otherwise  in  the  world,  then  the  trustees  should, 
out  of  the  said  6,000/.,  issue  and  pay  such  part  thereof  for  the  benefit 
of  such  children  as  his  wife  should  by  any  writing  as  aforesaid  direct 
and  appoint 

The  mother  makes  her  will,  there  being  then  five  of  the  children 
living,  she  thereby  recites  her  power,  and  in  pursuance  thereof  gives 
to  her  daughter  Anne  100/.,  to  be  paid  out  of  the  sum  of  5,390/.,  which 
she  computed  to  be  the  only  remaining  sum  of  6,000/.,  aflter  deducting 
what  she  had  before  paid  to  some  of  her  children ;  and  as  to  the  re- 
maining produce,  after  payment  of  the  said  100/.,  she  disposes  to  her 
daughter  Mary  and  son  James,  for  their  own  respective  use,  each  one 
full  fourth  part  thereof,  (the  whole  into  four  parts  equally  to  be  divided,) 
and  to  the  said  Mary  and  James  also  the  other  remaining  two  fourth 
parts ;  but  as  to  those  two  fourth  parts  upon  the  trusts  following,  viz. 
as  to  one  of  the  same  to  place  out  or  continue  on  securities  during  the 
life  of  their  sister,  her  daughter  Catherine,  wife  of  Thomas  CHpperton, 
and  to  pay  the  interest  thereof  to  such  person  or  persons  and  for  such 
purposes  as  she  shall  from  time  to  time  direct,  and  in  default  of  such 
direction  into  her  own  proper  hands,  my  will  being  that  such  interest 
shall  be  for  her  separate  use  and  disposal,  and  not  subject  to  the  debts^ 
control  or  engagements  of  her  present  or  any  future  husband ;  and 
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upon  trust  at  her  decease  to  pay  and  apply  the  principal  of  such  fourth 
part  to  such  child  or  children,  if  any,  as  she  shall  happen  to  have 
Hying  at  her  decease,  in  such  manner  as  she  shall  by  writing  under  her 
hand  in  nature  of  a  will  or  otherwise  appoint ;  and,  for  want  of  such 
appointment,  to  such  child,  if  but  one,  if  more,  to  them  equally ;  in 
default  of  such  child  or  children  the  principal  of  such  fourth  part,  if 
she  surviyes  her  husband,  to  be  wholly  paid  to  her  for  her  only  use 
and  benefit;  but  if  she  dies  in  his  life  the  said  principal  at  her  decease 
to  go  to  the  said  James  and  Mary,  yet  for  their  own  respectiye  benefit 
only  as  for  one  third  part  thereof  to  each  of  them ;  and  as  to  the  other 
third  part  thereof,  and  also  as  to  the  other  of  such  remaining  two 
fourth  parts,  whereof  no  disposition  is  herein  yet  made,  upon  trust  to 
pay  and  apply  the  principal  and  interest  thereof,  or  any  part  of  either, 
from  time  to  time,  weekly  or  otherwise,  in  such  manner  as  said  Mary 
and  JameSy  their  executors,  administrators  or  assigns  shall  in  their  dis* 
cretion  think  most  beneficial  for  the  personal  support  and  maintenance 
of  their  brother,  my  son  Francis,  and  his  wife  and  children,  but  not 
for  the  pajnoaent  of  his  debts. 

Sir  Thonuis  Clarhe,  M.  R.,  said,  there  were  some  particularities  in  the 
case,  and  he  would  consider  it,  and  the  next  day  deliyered  his  opinion. 

Considering  the  nature  of  the  power,  the  wife  was  confined  as  to 
the  objects  to  giye  it  to,  but  left  to  her  discretion  as  to  apportion- 
ing it  among  them.  In  consequence  of  this  she  was  obliged  to  giye  the 
whole  among  the  children, — eyery  child  must  haye  some, —  such  share 
as  she  pleased^  proyided  it  were  not  illusory  (a) ;  which  has  been  the 
language  of  the  Court  as  to  such  appointments.  If  then  she  might 
apportion  as  she  pleased,  it  is  necessarily  implied  in  that,  that  she  might 
apportion  it  out  in  such  maimer  as  she  pleased ;  for  it  is  such  kind  of 
proportions,  as  she  should  think  fit ;  and  therefore  the  power  in  the 
first  part  of  the  will  does  not  difier  from  the  latter  part,  where  the  word 
nutnner  is  added ;  for  the  first  word  means  kind  of  proportions.  This  is 
the  nature  of  the  power  (&) ;  consequently,  she  might  giye  an  interest  for 
life  in  a  particular  share  to  one  child,  or  limit  the  capital  of  the  same 
share  to  another,  or  eyen  go  so  fiir  as  to  limit  it  to  a  third  child  upon 
a  contingency;  proyided  she  doled  out  the  whole  in  these  yarious  ways 
among  all  the  children  only.  One  restriction  she  was  under,  that  she 
could  not  haye  giyen  any  one  child  merely  a  reyersionary  interest  (c);  for 

(a)  See  now  1  Will.  4,  c  46 ;  and  1  L.  (b)  2  Brown,  22. 

Cm.  Eq.  267.  (c)  1  Brown,  450. 
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A  power  may  be  good  and  bad  in  part,  and  the  excess  only  void,  where 
the  execution  is  complete,  and  the  bounds  between  it  and  the  exceu 
clear, 

JAMES  ALEXANDER  by  wUl  bequeaths  to  two  trustees  6,0001, 
describing  particularly  the  funds  of  which  it  consisted,  upon  trust 
to  pay  the  interest  and  produce  to  his  wife  for  life,  and  directs  them 
to  place  the  same  out  at  interest  with  her  consent ;  ^*  and  I  give  unto 
my  said  wife  the  absolute  disposal  of  the  said  sum  of  6,000/.  imto  and 
among  such  children  begotten  between  us,  and  in  such  proportion  as 
she  shall  by  last  will  and  testament,  or  by  any  other  deed  or  deeds, 
writing  or  writings,  to  be  executed  by  her  in  her  lifetime,  attested  by  two 
or  more  credible  witnesses,  direct,  limit  and  appoint;**  he  then  directs 
the  trustees  to  pay  the  same  according  to  such  will  or  appointment; 
and  for  want  of  such  a  will  or  appointment  that  the  said  6,000/.  should 
fall  into  and  go  in  the  same  manner  as  the  residue  of  his  personal 
estate ;  but  if  his  wife  should  think  fit  to  apply  in  her  lifetime  any  part 
of  the  said  6,000/.  as  an  increase  of  another  of  the  portions  given  by 
the  will  to  his  said  children,  or  any  of  them,  for  their  better  advance- 
ment in  marriage  or  otherwise  in  the  world,  then  the  trustees  should, 
out  of  the  said  6,000/.,  issue  and  pay  such  part  thereof  for  the  benefit 
of  such  children  as  his  wife  should  by  any  writing  as  aforesaid  direct 
and  appoint 

The  mother  makes  her  will,  there  being  then  five  of  the  children 
living,  she  thereby  recites  her  power,  and  in  pursuance  thereof  gives 
to  her  daughter  Anne  100/.,  to  be  paid  out  of  the  sum  of  5,390/.,  which 
she  computed  to  be  the  only  remaining  sum  of  6,000/.,  after  deducting 
what  she  had  before  paid  to  some  of  her  children ;  and  as  to  the  re- 
maining produce,  after  payment  of  the  said  100/.,  she  disposes  to  her 
daughter  Mary  and  son  James,  for  their  own  respective  use,  each  one 
full  fourth  part  thereof,  (the  whole  into  four  parts  equally  to  be  divided,) 
and  to  the  said  Mary  and  James  also  the  other  remaining  two  fourth 
parts ;  but  as  to  those  two  fourth  parts  up<Hi  the  trusts  following,  viz. 
as  to  one  of  the  same  to  place  out  or  continue  on  securities  during  the 
life  of  their  sister,  her  daughter  Catherine,  wife  of  Thomas  CBpperUm, 
and  to  pay  the  interest  thereof  to  such  person  or  persons  and  for  such 
purposes  as  she  shall  firom  time  to  time  direct,  and  in  default  of  such 
direction  into  her  own  proper  hands,  my  will  being  that  such  interest 
shall  be  for  her  separate  use  and  disposal,  and  not  subject  to  the  debts, 
control  or  engagements  of  her  present  or  any  fiiture  husband;  and 
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upon  trast  at  her  decease  to  pay  and  apply  the  principal  of  such  fourth 
part  to  such  child  or  children,  if  any,  as  she  shall  happen  to  have 
li?ing  at  her  decease,  in  such  manner  as  she  shall  by  writing  under  her 
hand  in  nature  of  a  will  or  otherwise  appoint ;  and,  for  want  of  such 
appointment,  to  such  child,  if  but  one,  if  more,  to  them  equally ;  in 
de&ult  of  such  child  or  children  the  principal  of  such  fourth  part,  if 
she  survives  her  husband,  to  be  wholly  paid  to  her  for  her  only  use 
and  benefit ;  but  if  she  dies  in  his  life  the  said  principal  at  her  decease 
to  go  to  the  said  James  and  Mary,  yet  for  their  own  respective  benefit 
only  as  for  one  third  part  thereof  to  each  of  them ;  and  as  to  the  other 
third  part  thereof,  and  also  as  to  the  other  of  such  remaining  two 
fourth  parts,  whereof  no  disposition  is  herein  yet  made,  upon  trust  to 
pay  and  apply  the  principal  and  interest  thereof,  or  any  part  of  either, 
from  time  to  time,  weekly  or  otherwise,  in  such  manner  as  said  Mary 
and  James,  their  executors,  administrators  or  assigns  shall  in  their  dis- 
cretion think  most  beneficial  for  the  personal  support  and  maintenance 
of  their  brother,  my  son  Francis,  and  his  wife  and  children,  but  not 
for  the  payment  of  his  debts. 

Sir  Thomas  Clarhe,  M.  R.,  said,  there  were  some  particularities  in  the 
case,  and  he  would  consider  it,  and  the  next  day  delivered  his  opinion. 

Considering  the  nature  of  the  power,  the  wife  was  confined  as  to 
the  objects  to  give  it  to,  but  left  to  her  discretion  as  to  apportion- 
ing it  among  them.  In  consequence  of  this  she  was  obliged  to  give  the 
whole  among  the  children, — every  child  must  have  some,— such  share 
as  she  pleased,  provided  it  were  not  illusory  (a) ;  which  has  been  the 
language  of  the  Court  as  to  such  appointments.  If  then  she  might 
apportion  as  she  pleased,  it  is  necessarily  implied  in  that,  that  she  might 
apportion  it  out  in  such  maimer  as  she  pleased ;  for  it  is  such  kind  of 
proportions,  as  she  should  think  fit ;  and  therefore  the  power  in  the 
first  part  of  the  will  does  not  difier  firom  the  latter  part,  where  the  word 
manner  is  added ;  for  the  first  word  means  kind  of  proportions.  This  is 
the  nature  of  the  power  (fi) ;  consequently,  she  might  give  an  interest  for 
life  in  a  particular  share  to  one  child,  or  limit  the  capital  of  the  same 
share  to  another,  or  even  go  so  fiur  as  to  limit  it  to  a  third  child  upon 
a  contingency ;  provided  she  doled  out  the  whole  in  these  various  ways 
among  all  the  children  only.  One  restriction  she  was  under,  that  she 
could  not  have  given  any  one  child  merely  a  reversionary  interest (c);  for 

(a)  See  now  1  WilL  4»  c.  46;  and  1  L.  (b)  2  Brown,  22. 

Cai.  Eq.  267.  (c)  1  Brown,  450. 


302  Alexander  v.   Alexander. 

it  was  intended  as  a  provision,  and  therefore  it  would  be  deemed  illusory. 
The  power  did  not  require  that  she  should  dole  it  out  in  gross  sums, 
and  give  each  child  an  absolute  interest  in  that  gross  sum ;  for  which, 
among  several  other  cases,  Thwaytes  v.  Dye^  2  Vem.  80,  is  a  strong 
authority  that  such  a  power  will  enable  the  giving  particular  interests, 
and  to  apportion  such  interest  as  a  general  power  of  apportioning  land 
itself  would.  As  this  is  necessarily  implied,  there  is  nothing  in  the 
objection,  that  where  this  is  designed  the  power  is  more  extensive,  and 
words  added. 

As  this  is  the  nature  of  the  power,  consider  what  is  done  under  it 
It  is  observable,  that  in  consequence  of  the  nature  of  the  power,  the 
mother  has  given  to  each  of  the  five  children  then  alive  a  share  in 
possession,  not  merely  a  reversionary  interest,  which  I  should  have 
doubted  whether  it  would  be  good.  The  100/.  to  Anne,  and  the  one- 
fourth  of  the  residue  to  James,  and  the  other  fourth  to  Mary  absolutely, 
are  undoubtedly  good ;  so  is  the  interest  to  Catherine  for  life  in  the 
other  fourth  part ;  and  the  giving  it  to  her  separate  use  is  so  far  from 
being  an  objection,  that  it  is  more  strictly  carrying  into  execution  the 
will  of  the  father,  a  stronger  execution  of  the  power  agreeably  to  his 
intent. 

But  next  the  provision  for  the  children  of  Catherine  is  not  a  good 
appointment  The  mother  had  a  power  to  do  something  similar  to 
this,  but  in  another  way ;  for  though  that  power  would  have  enabled 
her,  for  better  advancement  in  marriage,  to  make  a  strict  settlement, 
that  is  implicitly  contained  in  that  power  to  limit  any  share  she  thought 
fit  to  give  for  advancement  of  marriage,  in  that  way ;  but  she  has  not 
taken  that  method,  for  she  has  made  a  disposition  of  it  by  her  will,  and 
therefore  it  must  correspond  with  every  circumstance  in  that  will  No 
case  will,  under  a  power  (c)  to  appoint  to  children,  warrant  a  gift  to 
grandchildren :  there  is  a  case  in  point  to  that,  if  it  needed  it,  in  Vernon; 
but  it  clearly  cannot  Thwaytes  v.  Dye  (2  Vem.  80)  is  more  Kke  an 
authority  on  that  side  of  the  question ;  but  that  is  no  authority  to  contra- 
dict the  reason  of  the  thing,  that  the  appointment  to  the  children  is  bad. 

Next,  as  to  the  contingent  interest  to  Catherine  if  she  had  no  children 
and  she  survived  her  husband;  but,  in  default  thereof,  two-thirds  to  James 
and  Mary;  the  other  third  to  go  over  with  the  other  fourth  to  Francis: 
suppose  Catherine  leaves  children  at  the  time  of  her  death,  it  is  im- 

(c)  Though  an  appointment  to  grand-  tends.  Cowper,  637;  2  Brown,  80,  ^ 
children  under  such  a  power  is  void,  yet  it  where  Sir  Lloyd  Kenyon,  M.  R,,  held,  that 
ought  to  prevail  so  far  as  the  power  ex-       the  excess  only  was  void.    3  Burr.  1626. 
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• 

possible  any  of  these  limitations  over  should  take  effect ;  it  will  fall 
into  the  residue,  because  it  was  no  appointment,  being  only  a  partial 
appointment  of  that  fourth,  given  only  to  Catherine  for  life ;  and  the 
children  though  they  could  not  take  themselves,  would  yet  prevent  the 
limitation  over. 

But  the  most  material  limitation  is  that  given  last  to  Francis,  his 
wife  and  children.  Consider  the  efiect  of  this  appointment; — first 
on  a  supposition  that  this  discretionary  power  was  good,  and  had 
been  exercised  by  James  and  Mary.  It  is  clear  they  could  not  have 
duly  exercised  that  power  without  giving  a  share  to  the  wife  and 
children  of  Francis;  otherwise  it  is  not  consistent  with  the  mother's 
intent ;  nor  can  I  say  they  could  discreetly  have  given  the  whole  to 
Francis;  and  it  is  clear,  that  if  they  had  exercised  this  power  to  the 
wife  and  children,  it  would  have  been  bad.  If  they  had  given  any- 
thing (as  they  must  something  in  consequence  of  their  power),  it  would 
have  been  giving  so  much  contrary  to  the  intent  and  effect  of  the 
power ;  but  I  am  clearly  of  opinion  this  discretionary  power  was  not 
good ;  because,  if  there  is  a  power  to  A.  of  personal  trust  or  confidence, 
to  exercise  his  judgment  and  discretion,  A.  cannot  say  this  money  shall 
be  appointed  by  the  discretion  of  B.,  for  delegatus  nmi  potest  delegare. 
It  was  determined  by  the  Lord  Chancellor  (Lord  Hardwicke)  in  A  ttorney 
▼.  BerrymaUy  Feb.  11,  1752,  where  a  personal  estate  was  given  to  such 
charitable  use  as  one  Dr.  Berryman  should  appoint ;  he  directed  the 
money  to  be  ^)plied  as  another  Dr.  Berryman^  his  brother,  should 
appoint,  which  the  Court  would  not  allow.  Next  consider  the  con- 
sequence of  this ;  if  the  power  could  not  be  exercised,  will  it  devolve 
on  the  Court  ?  It  clearly  cannot  {d) ;  for  powers  devolving  on  the 
Court  are  powers  well  created  in  the  original ;  but  such  as  by 
accident  (tf),  as  the  death  of  persons,  cannot  be  executed  by  those 
persons ;  there  is  a  natural  substitution  of  the  Court  in  the  room  of 
those  persons.  But  if  a  power  is  void  in  the  original,  there  is  nothing 
to  devolve  on  the  Court.  It  is  the  same  as  if  the  mother  had  given  it 
herself  indefinitely  for  the  benefit  of  Francis,  his  wife  and  children, 
laying  the  discretionary  power  out  of  the  case,  as  if  never  inserted  in 
the  will ;  and  certainly,  so  far  as  the  wife  and  children  were  to  have 
the  benefit  of  it,  that  would  not  be  good.  Nobody  could  say  how 
much  the  wife  and  children  were  entitled  to,  because  it  is  given 

(i)  1  Ves.  60.  Per  Lord  Mansfield,  Dumf.  &  East,  438,  n. ; 

(c)  In  such  case   the  Court   must  be       1  Brown,  451. 
governed  by  the  Statute  of  Diatributions. 
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indefinitely.     Had  it  been  free  from  that  circumstance  of  uncertunty, 

how  moch  each  was  to  take,  it  would  be  void  as  to  the  wife  and 

children  just  as  that  given  to  Catherime.     Suppose  she  had  given  it  to 

the  husband,  his  wife  and  children,  in  gross  sums  absolutely,  equally 

to  be  divided,  that  would  have  been  bad  and  an  excess  of  her  power ; 

and  if  it  had  been  such  a.  partial  appointment,  so  far  as  void,  it  would 

have  fallen  into  the  residue.     The  material  question  then  is  as  to  the 

consequence  of  this,  whether  the  wife  and  children  being  incapable 

of  taking,  will  carry  the  whole  to  Francis,  or  whether  any  ntediim  can 

be  found  out,  it  is  said,  to  carry  the  whole  to  fVancia;  because  the 

execution  of  a  power  may  be  good  in  part  and  bad  in  part ;  and  that 

even  at  law  an  irregular  execution  of  a  power  will  be  supported,  and 

not  amount  to  no  execution  at  all  (/) ;  and  that  in  many  cases  only  the 

excess  of  a  power  will  be  void,  the  residue  good.     All  that  I  admit; 

first,  that  the  execution  of  a  power  may  be  good  and  bad  in  part ;  but 

the  consequences  of  this  will  be  various,  as  the  circumstances  of  the 

cases  are  ;  as  suppose  a  power  to  a  man  to  appoint  1,000/.  among  hii 

children ;  he  appoints  100/.  among  the  children,  and  900/.  among 

others  who  are  strangers,  the  appointment  of  the  900/.  will  be  so 

absolutely  void,  as  that  it  will  not  be  prevented  from  going  over,  if 

limited  over  for  want  of  appointment,  as  if  the  had  made  none;  and 

something  of  this  has  happened  in  this  case,  or  may  happen,  as  to 

Catherine.    On  the  other  hand,  if  the  father  gives  the  whole  1,000/.  V> 

his  children,  and  annexes  a  condition  that  they  shall  release  a  debt 

owing  to  them,  or  pay  money  over,  the  appointment  of  1,000/ ,would 

be  absolute,  and  the  condition  would  be  only  void ;  and  the  boundaries 

between  the  excess  and  proper  execution  are  precise  and  apparenL 

The  ground  and  principle  of  all  this  is,  that  where  there  is  a  complete 

execution  of  a  power,  and  something  ex  abundanti  added,  which  is 

improper,  there  the  execution  shall  he  good,  and  only  the  excess  void ; 

but  where  there  is  not  a  complete  execution  of  a  power,  where  the 

!S  between  the  excess  and  execution  are  not  distinguishable, 

bad.     Suppose  one  has  power  to  jointure  a  wife  for  life,  and 

to  her  for  ninety-nine  years,  if  she  so  long  live,  as  in  the  case 

'ewport,  at  law  it  was  held  in  B.  R.  to  be  void,  but  in  equity 

tanto ;  because  he  has  doi^Kless  than  his  power,  and  it  clearly 

ow  much  less  the  boundaries  are  clear  and  distinguishable. 

Ife  should  outlive  the  ninety-nine  years,  the  estate,  as  to  the 

f  her  life,  will  be  undisposed  of,  and  will  go  over  to  the 

(/)  a  Yet.  642. 
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remainderman  or  other  ^rson  entitled.  Now  to  put  a  case  vice  versa, 
suppose  a  person  has  power  to  lease  for  twenty-one  years^  and  he  leases 
for  forty,  that  shall  be  good  for  the  twenty-one,  because  it  is  a  complete 
execution  of  the  power,  and  it  appears  how  much  he  has  exceeded  it. 
If  the  Court  can  see  the  boundaries,  it  will  be  good  for  the  execution  of 
the  power,  and  void  as  to  the  excess.  Now  is  this  appointment  for  the 
benefit  of  Francis,  his  wife  and  children,  a  complete  execution  as  to 
Francis?  (for  that  is  contended  for).  I  think  certainly  not ;  for  the  wife 
and  children  were  to  have  something,  and  so  far  as  something  is  designed 
for  them  it  is  bad,  and  there  is  no  possibility  of  distinguishing  how  much 
she  has  exceeded  the  power;  it  falls,  therefore  within  neither  of  those 
circumstances,  which  are  essentially  necessary.  But  it  is  proper  to 
consider  if  there  is  no  other  way  to  make  this  good ;  because  the  Court 
will  strongly  lean  in  favour  of  that  side  if  it  can.  I  own  I  incline  to 
think  there  is  a  method.  Suppose  the  mother,  instead  of  using  the 
words  she  has,  had  given  this  one-fourth  to  be  applied  in  such  way  as 
was  most  beneficial  for  her  son  and  his  wife  and  children,  if  they  shall 
by  law  be  capable,  I  should  not  have  doubted,  but  that  as  the  wife  and 
children  are  not  by  law  capable,  it  would  be  absolute  to  Francis ;  and 
the  question  is,  whether  there  is  any  difference.  This  bears  an 
analogy  to  what  the  dispositions  by  the  mother  would  be  if  she  had 
given  it  to  a  son  by  name  who  never  appeared  to  have  existence,  or 
was  never  capable  of  taking ;  if.  given  to  these  four  indefinitely,  and 
three  were  incapable  of  taking,  the  fourth  would  have  the  whole, 
must  take  such,  as  the  others  were  incapable  of  taking.  It  falls  within 
the  reason  of  the  late  case  of  Humphrey  v.  Taylour,  where  a  personal 
estate  was  given  to  two  in  joint-tenancy,  one  was  outlawed,  and,  there- 
fore, the  testatrix  made  a  codicil,  whereby  she  adeeined  what  was 
given  to  one  of  the  two ;  the  question  was,  whether  the  other  joint- 
tenant  should  take  only  a  moiety,  but  the  Court  held,  he  was  to  take 
what  the  other  did  not  They  were  to  take  the  whole  between  them, 
the  mother  never  designed  this  fourth  part  should  fall  into  the  residue, 
and  it  would  be  extremely  hard  that  it  should.  Then  he  [Francis]  will 
be  entitled  to  the  whole  of  that  As  to  the  subsequent  restraint,  that  it 
should  be  exempt  from  debts,  she  has  there  exceeded  the  power  given 
by  the  law,  as  in  the  other  case  she  exceeded  the  power  given  by  her 
husband;  for  it  will  be  left  to  take  the  fate  of  being  his  property,  and 
subject  to  be  come  at  as  his  creditors  shall  think  fit 
I  declare,  therefore,  that  the  execution  of  the  power,  so  far  as  it 

T.L.C.  x 
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concerns  other  persons  than  the  children  of  the  testator,  is  void  and  of 
no  effect 

Note. — At  the  bar  was  cited  the  case  of  Lord  Conway,  who, 
having  power  to  grant  leases  of  his  estate  by  one  instrument, 
granted  several,  some  of  which  were  not  within  the  power; 
and  though  all  were  within  the  same  instrument,  they  were 
considered  as  several  leases,  and  it  was  sent  to  the  Master  to 
separate  them. 

Also  The  Dean  and  Chapter  of  St.  PauVs  Casey  to  show  that 
where  a  power  exceeded  is  void  at  law  in  the  whole,  this 
Court  will  hold  it  good  as  an  agreement,  and  direct  a  specific 
performance,  restraining  the  contract  according  to  the  power, 
as  was  done  there. 


Alexander  v.  Alexander  is  usually  cited  as  a  leading  authority,  when 
the  question  is  discussed,  whether  there  has  been  an  excessive  execution  of 
a  power  and  the  effects  thereof.  The  principle  upon  which  Courts  deal  with 
excessive  executions  of  powers  is  well  laid  down  there  by  Sir  Thomas 
Clarke,  M.  R.,  viz. — that  ''where  there  is  complete  execution  of  a  power,  and 
something  ex  abundant!  added,  which  is  improper,  there  the  execution  shall 
be  good,  and  only  the  excess  void ;  but  where  there  is  not  a  complete  execn- 
tion  of  a  power,  and  the  boundaries  between  the  excess  and  execution  are  not 
distinguishable,  it  will  be  bad."  Ante,  p.  804 ;  and  see  2  Sugd.  Pow.  80. 

An  execution  of  a  power  may  be  excessive;  first,  when  objects  are  included 
not  intended  by  the  power ;  secondly,  in  the  amount  or  quantity  of  the  sub- 
ject-matter of  the  appointment;  thirdly,  by  the  imposition  of  conditions 
not  authorized  by  the  power. 

I.  As  to  an  Excessive  Execution  of  a  Power  with  regard  to  its 

Objects. 

Where  a  person  has  power  to  appoint  to  certain  objects,  it  is  clear  that  he 
will  not  be  able  to  appoint  to  others.  Thus,  for  instance,  as  was  decided  in 
the  principal  case,  a  power  to  appoint  to  children  will  not  authorize  a  gift 
to  grandchildren.  Bristow  v.  Warde^  2  Yes.  jun.  336;  Butcher  v. 
Butcher,  1  V.  &  B.  79;  Palmer  v.  Wheeler,  2  Ball  &  B.  27.  So  like- 
wise in  Waring  v.  Lee,  8  Beav.  247,  where  a  testator  gave  his  widow 
power  by  deed  or  will  to  appoint  ^*  to  nephews  and  nieces,  grandnephefci 
and  nieces,"  it  was  held  by  Lord  Langdale,  M.  R.,  that  she  was  not 
authorized  to  make  an  appointment  to  a  grandniece  for  life,  with  remaindtf 
to  her  children.    **  Is  there,"  said  his  Lordship,  ''  any  indication  in  the 
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present  case  of  including  the  children  of  grandnephews  and  nieces  in  the 
expressions  *  grandnephews  and  nieces  V  I  think  there  is  none.  In  the 
absence  of  such  indication,  and  the  power  not  literally  extending  to  make 
the  grandchildren  objects  of  the  power,  I  must  hold  that  the  appointment 
in  favour  of  the  children  of  the  grandnieoes  is  invalid."  See  Hewitt  v. 
Jjard  l^acrey  2  Keen,  622. 

Where,  however,  the  donor  of  the  power  uses  the  words  children  and 
grandchildren  indiscriminately,  the  Court,  upon  a  slight  indication  of  inten- 
tion, extends  the  word  beyond  its  strict  limits.  Such  was  the  case  of 
Hu99ey  V.  Dillon  (Amb.  603;  S.  C.  nom.  Hussey  v.  Berkeley ^  2  Eden, 
196),  in  which  a  great-grandchild  had  been  described  as  a  grandchild, 
and  the  case  of  James  v.  Smith  (14  Sim.  216),  in  which  the  expressions 
"nephew"  and  "children  of  nephews"  had  been  used  convertibly.  Per 
Lord  Langdale,  M.  R.,  in  Waring  v.  Lee,  8  Beav.  249. 

In  Kennerley  v.  Kennerley,  10  Hare,  160,  a  testator  had  bequeathed  his 
property  to  his  wife  to  bring  up  and  educate  his  children,  and  when  they 
ahoald  come  of  age,  to  settle  on  them  what  she  should  deem  prudent, 
reserving  to  herself  a  sufficient  maintenance ;  and  at  her  death,  the  property 
remaining  to  be  equally  divided  amongst  his  children ;  with  a  gift  to  trus- 
tees in  case  the  widow  should  marry  again.  It  was  held  by  Sir  George 
Turner,  Y.  C,  that  the  widow  took  a  life  interest  in  the  property,  with  a 
power  to  settle  or  appoint  the  same  on  or  to  the  children  of  the  testator,  but 
not  on  or  to  his  grandchildren ;  and  that  the  children  took  vested  interests  in 
the  property  at  the  testator's  death,  liable  to  be  divested  by  such  appointment. 

Where  there  has  been  an  excess  in  the  execution  of  a  power,  by  giving 
a  share  or  partial  interest  to  a  stranger,  if  the  excess  in  the  execution 
of  the  power  for  the  benefit  of  the  stranger  is  clearly  distinguishable  from 
the  benefits  provided  for  the  objects  of  the  power,  the  latter  will  be  valid. 
Thus  if  a  man  have  power  to  appoint  1,000Z.  among  his  children,  and  he 
appoints  100/.  among  his  children,  and  900/.  among  others  who  are 
straugers ;  the  appointment  of  the  100/.  will  be  valid,  but  that  of  the  900/. 
will  be  absolutely  void,  so  that  it  will  not  be  prevented  from  going  over,  if 
limited  over  for  want  of  appointment,  as  if  he  had  made  none.  See  ante, 
p.  304. 

So  in  Sadler  v.  Pratt,  5  Sim.  632,  where  E.  having  four  children  by 
her  first  husband,  and  three  by  her  second,  and  having  a  power  to  appoint 
a  fund  amongst  the  former  only,  appointed  it  amongst  all  her  children 
equally^  and  declared  that  if  her  children  by  her  first  husband  should  refuse 
to  share  the  fund  with  her  other  children  the  whole  fund  should  go  to  her 
youngest  child  by  her  first  husband.  It  was  held  by  Sir  L.  Shad  well,  V.  C, 
that  ^e  first  class  of  children  took  each  one-seventh  of  the  fund  under  the 
ap}x>intment,  and  that  the  appointment  to  the  children  of  the  second 
marriage  being  void  the  shares  given  to  them  went  as  in  default  of  ap- 
pointment. 

So  likewise  in  Crazier  v.  Crazier,  2  C.  &  L.  294 ;  8.  C  3  D.  &  War. 
379,  where  upon  the  marriage  of  A.  certain  lands  were  by  settlement  con- 
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veyed  to  A.  for  life,  and  afler  his  decease  to  such  of  his  children  as  he 
should  hj  deed  or  will  appoint,  and  to  their  heirs  and  assigns,  and  for  default 
of  appointment  to  such  children  equally.  A.  having  several  children  de- 
vised these  lands  to  his  wife  for  her  life,  upon  condition  that  she  should 
support,  maintain  and  educate  the  children,  and  after  her  decease  to  A.'s  £on 
John.  It  was  held  by  Lord  Chancellor  Sugden,  that  the  gift  to  the  wife  was 
void,  but  that  the  trusts  in  favour  of  the  children  were  valid,  and  that  the 
gift  to  the  son  was  good,  the  execution  of  the  power  being  void  only  for 
the  excess  and  not  in  toto.     See  also  Harvey  v.  Straceyj  1  Drew.  73. 

If  partial  interests  are  given  to  persons  who  are,  with  remainders  over  to 
persons  who  arje  not,  objects  of  the  power,  the  remainders  over  only  will  be 
void,  and  the  objects  of  the  power  will  take  the  partial  interests  conferred 
upon  them  (Brudenell  v.  Elwes,  1  East,  442;  7  Ves.  382;  2  T.  R.  254; 
Moutledgo  v.  Dorril,  2  Ves.  jun.  357 ;  Smith  v.  Lord  Camelford,  lb.  698; 
Crompe  v.  Barrow^  4  Ves.  681);  nor  is  it  any  reason  for  setting  aside 
the  whole  appointment  that  the  donee  of  the  power  would  not  have  made 
such  an  appointment  could  he  have  foreseen  that  any  inequality  would 
have  arisen  from  a  failure  of  a  part  of  the  appointment  Bristow  y.  Ward, 
2  Ves.  jun.  336,  360. 

In  one  of  the  points  determined  in  Alexander  v.  Alexander,  the  donee 
who  had  power  to  appoint  a  sum  of  money  among  her  children,  gave 
one  part  thereof, "  upon  trust  to  pay  and  apply  the  principal  and  interest 
thereof,  or  any  part  of  either,  from  time  to  time,  weekly  or  otherwise,  in 
such  manner  as  the  trustees,  their  executors,  adjninistrators  or  assigns, 
should  in  their  discretion  think  most  beneficial  for  the  personal  support 
and  maintenance  of  her  son  Francis,  and  his  wife  and  children,  but  not  for 
payment  of  his  debts."  It  was  held  by  Sir  Thomas  Clarke,  M.R.,  as  the 
wife  and  children  were  not  by  law  capable  of  taking,  Francis  was  entitled 
to  the  whole  absolutely.  It  is,  however,  doubtful  whether  the  decision  upon 
this  part  of  the  case  is  right,  as  it  seems  scarcely  possible  to  separate  the  gift 
to  the  husband  from  that  to  his  wife  and  children.     See  2  Sugd.  Pow.  69. 

It  is  clear,  however,  that  where  a  power  is  executed  in  favour  of  persons, 
some  of  whom  cannot  take,  in  consequence  of  the  rule  against  perpetuities, 
the  appointment  will  be  altogether  void,  even  with  regard  to  those  who 
might  legally  have  taken,  had  the  gifls  been  confined  to  them.  See  Oee  v. 
Audley,  2  Ves.  jun.  365,  cited ;  1  Cox,  324 ;  Boutledge  v.  Dorril,  2  Ves. 
jun.  357;  Harvey  v.  Stracey,  1  Drew.  73. 

A  restriction,  however,  in  an  appointment,  which  would  render  it  invalid 
as  being  beyond  the  limit  allowed  by  the  rule  against  perpetuities,  will 
sometimes  be  rejected  so  as  to  render  the  appointment  valid.  Thus  in  Fry 
V.  Capper,  Kay,  163,  where  a  widow,  having,  under  a  settlement  made 
previous  to  her  marriage,  a  general  power  of  appointment  over  a  trust 
fund  among  her  children,  by  will  made  an  appointment  amongst  her 
six  daughters  equally,  but  directed  that  as  to  the  shares  of  two  of  her 
daughters  who  were  married  the  trustees  should  stand  possessed  thereof, 
upon  trust  during  the  joint  lives  of  her  said  two  daughters  respectively, 
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and  their  respective  husbands,  to  pay  to  them,  hut  not  by  way  of  an- 
ticipation^ the  interest,  dividends  and  annual  produce  of  their  respective 
shares  for  their  separate  use,  without  being  liable  to  the  debts  or  control 
of  their  husbands  or  husband  respectively,  and  after  the  decease  of  her 
daughters  respectively  the  will  declared  the  trusts  of  their  respective  shares 
to  be  for  their  respective  appointees  by  deed  or  will,  and,  in  default,  for  their 
executors  or  administrators  respectively.  It  was  held  by  Sir  W.  Page 
Wood,  y.  C,  that  such  an  appointment  was  not  void  as  fettering  the  pro- 
perty beyond  the  legal  limits,  as  the  restraint  upon  anticipation  might  be 
rejected,  and  the  rest  of  the  appointment  sustained.  ^'  In  the  case,"  said 
his  Honor,  ^^  of  an  appointment  under  a  power,  the  Court  looks  to  the 
scope  and  intent  of  the  power;  and,  in  appointments  by  will  (Brudenell  v. 
Elwes,  1  East,  451)  of  real  estate  (Boutledge  v.  Dorril,  2  Ves.  jun.  364), 
has,  by  the  doctrine  of  cy  pr^s,  given  effect  to  them  against  the  very  words 
of  the  instrument,  and  has  enabled  grandchildren,  who  were  not  objects  of 
the  power,  to  take  under  a  limitation  to  a  child  for  life,  with  remainder  to 
the  children  of  such  child,  by  treating  the  first  taker  as  a  tenant  in  tail ; 
and  because  the  words  of  the  appointment  would  otherwise  have  been  wholly 
« inoperative,  the  Court  has  thus  given  effect  to  it  in  the  mode  in  which  it  can 
take  effect  legally  (Pitt  v.  Jackson,  2  Bro.  C.  C.  61).  Therefore,  in  an 
instrument  made  in  execution  of  a  power  of  appointing  among  children 
only,  if  the  Court  finds  an  appointment  of  a  share  to  one  child,  with  a 
direction  that  such  share  shall  be  dealt  with  in  this  way,  the  Court  may 
reject  that  part  of  the  limitation  which  exceeds  the  legal  limits.  According 
to  Bray  v.  Hammersleyf  (3  Sim.  513,  affirmed  in  D.  P.  nom.  Bray  v. 
Brecy  2  C.  &  F.  453,)  this  is  in  other  respects  a  good  appointment  to  the 
children  who  are  objects  of  the  power ;  but  if  the  restriction  be  not  rejected 
it  is  said  that  it  will  make  the  whole  void.  Rather  than  decide  that,  the 
Court  will  reject  the  limitation,  and  thus  leave  the  rest  of  the  appointment 
valid.  In  the  words  of  Lord  Mansfield,  in  Chapman  v.  Brown  (3  Burr. 
1^6),  ^  Where  there  is  a  limitation  for  Hfe  to  a  person  unborn,  with  re- 
mainder in  tail  to  the  first  and  other  sons,  as  they  cannot  take  as  purchasers 
but  may  as  heirs  of  the  body,  and  as  the  estate  is  clearly  intended  to  go  in 
a  course  of  descent,  it  shall  be  construed  an  estate  tail  in  the  person  to  whom 
it  is  given  for  life.'  And  by  analogy  to  this  cy  pr^s  doctrine,  although  the 
donee  of  the  power  cannot  appoint  to  grandchildren  nor  to  persons  unborn 
in  the  manner  in  which  he  has  attempted  to  limit  the  property,  yet  the  Court 
will  so  modify  the  limitation  as  to  make  it  effective  in  the  manner  in  which 
it  may  take  effect  according  to  the  power.  The  argument  on  this  point,  in 
Thornton  v.  Bright  (2  My.  &  Cr.  230),  suggests  the  decision  to  which  the 
Court  would  probably  come,  that,  if  necessary,  the  Court  would  reject  this 
limitation,  and  treat  the  appointment  as  being  a  settlement  for  the  benefit  of 
the  daughter,  without  the  restraint  upon  anticipation.  The  point  is  ingenious, 
and  would  deserve,  perhaps,  more  consideration  if  it  were  open  to  me. 
However,  if  Thornton  v.  Bright  had  not  decided  the  question,  I  think 
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that  I  should  have  come  to  the  same  conclusion  independentlj  of  that 
authority/'     See  however  Caver  v.  Bowles^  2  Russ.  &  My.  304. 

As  to  the  difference  between  an  appointment  exceeding  the  limits  of  a 
power  and  void  for  the  excess  only^  and  one  which  being  a  fraud  on  the 
power  IS  void  altogether^  see  Agassiz  v.  Squire,  18  Beav.  431^  and  1  L. 
Cas.  Eq.  251. 

Where  there  is  an  absolute  appointment  to  an  object  of  the  power,  and 
there  is  subsequently  an  attempt  to  cut  it  down^  either  by  a  gift  to  perBons 
who  are  not  objects^  or  beyond  the  limits  of  the  power,  the  person  to  whom 
the  first  appointnifent  is  made  will  take  absolutely,  and  the  subsequent  gift 
will  be  void.  Thus  in  Carver  v.  Bowles,  2  Russ.  &  My.  304,  where  a 
father  having  power  to  appoint  a  fund  amongst  his  children,  gave  it  equally 
to  be  divided  amongst  them,  and  afterwards  added  with  reference  to  the 
shares  of  his  daughters,  that  so  far  as  lawfully  or  equitably  he  might  or 
could,  he  ordered  that  they  were  to  be  applied  by  his  executors  and  trustees 
(by  reference  to  former  trusts)  to  the  separate  use  of  his  daughters  for  life 
without  power  of  anticipation,  and  after  the  decease  of  his  daughters,  upon 
certain  trusts  for  their  children,  not  being  objects  of  the  power.  It  was  held 
by  Sir  J.  Leach,  M.  R.,  that  the  words  of  the  appointment  were  sufficient  to ' 
vest  the  shares  absolutely  in  the  daughters;  that  the  attempt  to  restrict  their 
interest  by  limitations  to  their  issue,  being  inoperative,  did  not  cut  down  the 
absolute  appointment ;  but  that  it  was  competent  to  the  donee  of  the  power 
to  limit  the  interests,  which  he  appointed  to  his  daughters,  to  their  separate 
use,  and  to  restrain  them  from  anticipation  or  alienation. 

In  KampfY,  Jones,  2  Keen,  756,  where  a  person  having  a  power  of 
appointing  a  fund  amongst  her  children  or  other  remoter  issue  appointed  a 
sum  to  one  of  her  children  absolutely,  and  then  attempted  to  limit  it  over  to 
the  unborn  children  of  such  child :  the  appointment  to  the  grandchildren 
being  too  remote,  it  was  held  by  Lord  Langdale,  M.R.,  that  the  prior  absolute 
gift  to  the  child  was  effectual. 

So  where  a  person  having  power  to  appoint  amongst  her  children,  after 
making  an  absolute  appointment  to  them,  attempted  to  cut  it  down  by  a 
subsequent  direction  in  favour  of  their  children,  it  was  held  by  Sir  J.  Stuart, 
V.  C,  that  the  words  in  excess  of  the  power  were  to  be  altogether  rejected, 
and  that  the  appointees  who  were  objects  of  the  power  took  absolutely.  ^*  In 
my  opinion/'  said  his  Honor,  "  the  case  of  Carver  v.  Bowles  is  decisive  of 
this  question.  In  that  case  it  was  held,  that  there  being  a  valid  appointment, 
and  then  an  invalid  attempt  to  cut  down  the  interest  given  by  the  appoint- 
ment, the  appointee  took  absolutely.  I  think  that  case  is  an  authority  that 
I  must  follow  in  dealing  with  the  present  case."  Re  Lord  Bonded  Will,  2 
Sm.  &  G.  416.     See  also  Harvey  v.  Stracey,  1  Drew.  73. 

Where  a  person  having  a  power  to  appoint  to  a  fund  delegates  his  power 
to  another,  and  in  default  of  appointment  gives  the  fund  among  the 
objects  of  the  power,  it  has  been  held,  that  the  delegation  of  the  power  to  a 
third  person  being  void,  the  gift  to  the  objects  in  default  of  appointment  will 
be  good.    Ingram  v.  Ingram^  2  Atk.  88. 
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Where  the  power  authorizes  the  appointment  of  a  remainder  in  fee  to  an 
object  of  a  power,  and  there  is  a  giit  to  a  stranger  for  life,  with  remainder 
to  an  object  in  fee,  the  life  interest  will  be  void,  hut  the  remainder  will  take 
effect,  and  the  rents  during  the  life  of  the  stranger  will  go  as  in  default  of 
appointment.  See  Crozier  v,  Crozier,  3  Dru.  &  Warr.  363 ;  2  C.  &  L- 
294;  and  the  judgment  of  Lord  Chancellor  Sugden,  where  the  authorities 
are  reriewed  in  a  most  elaborate  manner. 

So  where  a  &ther,  having  power  to  appoint  a  fund  among  his  children, 
directed  that  it  should  not  be  divided  amongst  them  until  their  mother's 
death,  and  that  she  should  receive  the  dividends  during  her  life,  and  apply 
the  same,  in  the  exercise  of  her  sound  descretion,  for  the  best  interest  and 
ad?antage  of  his  children,  and  that  on  her  death  there  should  be  a  division 
among  the  children  in  certain  proportions,  it  was  held  hj  Sir  L.  Shadwell, 
Y.  C,  that  the  direction  that  the  wife  was  to  receive  the  dividends  during 
her  life  was  void,  and  that  the  same  were  payable  as  in  default  of  appoint- 
ment   Chester  v.  Ckadwick,  13  Sim.  102. 

By  the  doctrine  of  cy  prds,  or  approximation,  when  the  donee  of  a  power 
has  by  will  endeavoured  to  do  that  which  he  cannot  legally  do,  the  Courts 
have  endeavoured,  by  cutting  out  the  particular  direction  which  is  illegal,  to 
give  such  estates  to  the  parties  as  will  carry  out  what  is  termed  the  general 
intention.  Thus  in  PiU  v.  Jackson  (2  Bro.  C.  C.  51,  cited  2  Yes.  jun. 
349),  where  on  the  noarriage  of  A.  money  was  by  a  settlement  directed  to 
be  laid  out  in  land,  to  be  settled,  aAer  the  death  of  the  husband  and  wife,  to 
the  uae  of  the  children  of  the  marriage,  subject  to  such  powers,  limitations 
and  provisoes  as  A.  by  deed  or  will  should  appoint  A.  by  his  will  gave 
part  of  the  fund  to  the  surviving  trustee  of  the  settlement,  in  trust  to  be  laid 
oat  in  real  estate,  to  be  conveyed  in  trust  for  his  daughter  during  her  life 
fer  her  separate  use,  remainder  to  trustees  to  support  contingent  remainders, 
ronainder  to  all  and  every  the  child  and  children  of  his  daughter^  as 
tenants  in  eommony  with  remainders  over.  It  was  held  by  Sir  Lloyd 
Kenyon,  M.  R.,  that  in  order  to  effectuate  the  testator's  general  intention, 
the  appointment  ought  to  be  considered  to  vest  an  estate  tail  in  her. 

Although  the  doctrine  of  cy  pr^  has  been  followed  (Stachpoole  v.  Stacks 
poole^  4  Dm.  k  Warr.  320 ;  Vanderplank  v.  King,  3  Hare,  1 ;  Monypenny 
V.  Bering,  2  De  Gex,  Mac.  &  Oord.  173),  the  Judges  have  felt  no  disposition 
to  extend  it  Consequently  it  has  been  held  not  to  be  applicable  to  personal 
estate.  Thus  if  personal  estate  be  first  given  by  appointment  to  a  parent, 
an  object  of  the  power,  then  equally,  or  as  he  shall  appoint,  to  the  children 
who  are  not  objects  of  the  power,  the  intention  of  the  appointor  cannot  be 
executed  cy  pr^,  because  in  order  to  effectuate  the  intention  the  Court  could 
only  give  it  to  the  parent  absolutely,  and  then  it  would  not  go  in  a  course 
of  descent,  but  would  go  to  his  executors,  and  be  liable  to  his  debts.  In  the 
case  of  real  estate,  it  is  true,  the  law  enables  the  party  to  defeat  the  estate 
tail  'j  but  an  act  must  be  done  by  him  for  that  purpose.  If  he  dies  without 
doing  that  act,  the  estate  goes  to  his  issue,  but  that  is  not  the  case  as  to 
personal  estate.    See  Boutiedge  v.  Dorril,  2  Ves.  jun.  357,  365. 
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Nor  is  the  doctrine  of  cr  pr^  applicable,  unless,  bj  constraction,  the 

intention  of  the  testator  can  be  effectuated^  by  enlai^ng  the  life  interest  nf 

the  tenant  fw  life  into  an  estate  tail,  so  as  by  that  means  to  carry  over  the 

benefit  to  his  children  by  descent  instead  of  by  purchase.     See  Bruloni  t. 

Wank,  i  Ves.  jnn.  336,  in  which  case,  by  a  settlemeDt  made  in  parguBDce 

of  vticWs,  bnds  were  settled  to  children  as  the  father  should  appoint,  and 

fi>r  w^at  «i  $ach  appointment  to  them  as  tenants  in  common  in  tail,  with 

(TW«  TMnaimlefs  in  tail,  remainder  to  the  heirs  of  the  &tlier.     The  lather 

a(^^yr.:t>]  a  part  to  hia  son  Henry  for  life,  and  after  his  decease  to  and 

anKv-^  any  child  or  children  of  the  marriage  of  his  son  Henry  as  he  should 

ar>jv«:!t.   It  was  contended  by  counsel  for  the  widow  and  children  of  Henry, 

t^.i;  tt~  the  appointment  could  not  take  place  for  the  grandchildren  as  such, 

thr  Ci^Tt  would  execute  the  intention  as  near  as  posdble,  by  gtvit^  Henry 

an  osate  tail,  according  to  Pitt  r.  Jackson.    Lord  Loughborough,  however, 

tK'^i  (bat  the  appointment,  so  far  as  regarded  the  donee's  grandchildren,  the 

c};;ldren  of  Henry,  was  void,  and  ought  to  go  as  in  de&ult  of  appointmenL 

"^  A«  to  the  consequence,"  said  hb  Lordship,  "  of  the  father  executing  the 

pi.>wer,  by  which  as  to  certain  parts  he  has  embraced  objects  not  within  the 

power,  if  I  could  find  means  of  effectuating  the  general  purport,  though  not 

in  the  mode  he  has  adopted,  of  extending  in  another  way  the  benefit  of  the 

appointment  to  the  grandchildren,  it  would  be  desirable  in  this  case.    The 

case  is  unfortunate  as  to  the  eldest  son.   It  is  probable,  that  out  of  regard  to 

the  eldest  son  and  his  issue,  he  made  this  disposition ;  'but  that  intention 

must  totally  fail,  unless  by  construction  I  can  raise  an  estate  tail  in  the  eon. 

The  idea  struck  me  at  first ;  but  it  is  impracticable.     This  differs  materially 

from  Pitt  T.  Jackson.   Without  entering  into  a  discussion  of  that  case,  and 

the  objections  made  by  the  Attorney- General  to  Lord  Kenyon's  decree,  and 

supposing  it  to  stand  as  a  clear  authority,  it  would  not  enable  me  to  do  the 

same  thing  here ;  for  there  the  limitation  of  the  will  was  to  Mary  Smith  for 

life,  remainder  in  tail  to  her  children  as  purchasers ;  she  being  entitled  under 

fhflt  siitilempTir.  to  a  vested  estate  tail,  subject  to  be  devested  by  the  appoini- 

}re  there  was  not  that  difficulty,  which  is  in  the  present  case, 

that  he  reduced  her  interest,  that  her  children  might  take 

mrchase ;  and  that  that  might  be  executed  cy  pri»,  by  letting 

she  had  exist,  so  as  to  carry  over  the  benefit  to  her  children. 

wer  to  Henry  to  appoint  children  iti  such  shares  as  he  thinks 

tail  is  given,  nor  is  any  intention  of  that  sort  expressed;  but 

ould  take,  either  by  the  appointment  or  for  want  of  it,  distri- 

tpiia.     Therefore  that  does  not  apply  ;  and  I  am  under  the 

^ing,  the  interests  to  the  children  of  Henry  cannot,  in  any 

feet  either  as  to  the  land  or  the  money." 

)  of  cy  pr^s  is  not  applicable  to  appointments  executed  ,by 

rudenell  v.  Eltoes,  1  East,  442,  451  j  where  Lord  Kenyon 

le  doctrine  of  cy  pr^s  goes  to  the  utmost  verge  of  the  law, 

istruction  of  wills ;  and  we  must  take  care  that  it  does  not  ran 

has  never  been  applied  to  the  constnictioa  of  deeds.    Tbe 
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cases  dted  were  questions  upon  wills.  Perhaps  no  person  has  carried  the 
doctrine  farther  than  I  did,  when  Master  of  the  Rolls,  sitting  for  the  Lord 
Chancellor^  in  the  case  of  Pitt  y.  Jackson.  That  also  was  the  case  of  an 
appointment  by  will ;  and  I  know  that  great  judges  entertained  considerable 
scruples  at  the  time  concerning  that  decision.  It  went  indeed  to  the  outside 
of  the  roles  of  construction ;  yet  still  I  do  not  think  it  was  wrong."  See  also 
8.  C.  7  Ves.  382 ;  AdaT/u  y.  Adams,  Cowp.  651. 

"  The  reason,  or  one  reason/'  says  Mr.  Chance  in  his  able  work  on  Powers, 
"  why  the  rule  is  not  applied  to  final  and  complete  limitations  in  deeds  or 
instnunents  inter  vivos  seems  to  be  obyious.  In  the  creation  of  estates  of  in« 
heritanoe  by  such  limitations,  the  word  '  heirs'  at  least  is  necessary  (Co.  Litt 
20a,  9a),  before  the  application  of  the  rule ;  therefore  the  word  ^children,' 
kc,  most  be  translated  into  *  heirs,'  &c.,  which,  speaking  generally,  would 
be  contrary  to  all  the  rules  of  law."  2  Chance  on  Powers,  62. 

Where  a  limitation  to  an  object  of  the  power  is  subsequent  to  and 
dependent  upon  a  gift^  which  is  yoid  in  consequence  of  its  being  conferred 
npon  persons  not  objects  of  the  power,  such  limitation,  as  is  laid  down  in 
the  principal  case,  will  be  yoid.  Thus  in  Brudenell  y.  Elmes^  1  East, 
442,  a  lady,  haying  power  to  reyoke  and  limit  new  uses  among  her 
children^  exercised  the  power  and  gaye  a  life  interest  to  her  daughter, 
with  remainder  for  life  to  her  son,  remainder  to  trustees  to  preserye 
contingent  remainders,  remainder  to  his  first  and  other  sons  in  tail  male 
saccessiyely,  with  similar  remainder  to  another  son  and  his  issue,  re- 
mainder to  the  daughter  in  fee.  The  sons  died  without  issue  male.  It 
was  contended  that  the  daughter  took  a  yested  remainder  in  fee  under  the 
appointment,  inasmuch  as  though  the  execution  of  the  power  was  yoid  for 
the  excess,  yiz.  in  the  gifts  to  the  issue  of  the  sons,  jet  the  subsequent  Umita^ 
tion  oyer  to  one  who  was  an  object  of  the  power  was  good.  Lord  Kenyon, 
howeyer,held  that  the  life  estate  only  of  the  daughter  was  good,  and  beyond 
that,  the  estate  ought  to  go  as  in  default  of  appointment  '^  The  wife,"  said 
his  Lordship, ''  had  no  power  to  appoint  to  the  children  of  unborn  children, 
hat  she  was  confined  to  execute  her  power  among  the  children.  So  far, 
therefore,  as  she  appointed  an  estate  for  life  to  the  daughter  with  remainder 
for  life  to  the  son,  she  did  well ;  beyond  that  she  exceeded  her  power  in 
appointing  to  the  issue  of  the  son,  and  therefore  the  excess  is  yoid.  But  it 
is  equally  clear  that  she  did  not  intend  that  the  subsequent  limitation  oyer 
to  the  daughter  should  be  accelerated ;  but  it  was  made  to  depend  upon  the 
intermediate  limitations  to  the  issue  of  her  brothers,  and  she  was  not  to  take 
till  their  issue  male  was  extinct  Those  intermediate  Hmitations,  therefore, 
being  yoid,  the  ultimate  remainder  dependent  upon  them  must  also  fall. 
If,  then,  the  appointments  were  originally  bad  for  excess,  the  subsequent 
circumstances  of  the  death  of  the  brother,  without  haying  had  issue,  cannot 
make  it  good.  The  appointment  must  be  legal  at  the  time  of  its  creation." 
See  also  Robinson  y.  HardcastUy  2  T.  R.  241 ;  2  Bro.  C.  C.  22,  344 ; 
Bailey  y.  Lloyd,  5  Russ.  330;  by  which  Doe  y.  Lord  Oeorge  Cavendish, 
4  T.  R.  741,  n.,  is  oyerruled. 
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It  hasy  hbwever,  been  determinedy  that  where  a  gift  to  an  object  of  the 
power  depends  upon  what  has  been  termed  ^'  a  contingency  with  a  doable 
aspect/'  and  the  contingency,  which  goes  beyond  the  power,  does  not 
happen,  it  will  not  stand  in  the  way  of  the  person  within  the  power, 
who  may  take  under  the  appointment  in  the  event  which  has  happened. 
Thus  in  Crompe  v.  Barrow^  4  Ves.  681,  where  a  lady  having  power  to 
appoint  a  sum  of  money  among  her  children,  gave  a  life  interest  to  her  son, 
and  after  his  decease  for  such  wife  and  children  as  he  might  leave  behind 
him ;  but  in  case  he  should  die  without  having  a  wife  or  child  him  surviving, 
then,  after  his  decease,  to  her  daughter,  an  object  of  the  power.  It  was 
held  by  Sir  R.  P.  Arden,  M.  R.,  that  the  appointment  to  the  son  for  his 
life  was  valid,  that  to  his  wife  and  children  invalid,  as  not  being  well 
appointed  by  the  terms  of  the  power ;  and  he  declared  that  in  case  the  son 
should  die,  without  leaving  a  wife  or  child  surviving,  the  same,  according 
to  the  appointment,  would  belong  to  the  daughter.  It  was  suggested  by 
counsel,  that  the  ultimate  limitation  to  the  daughter  depended  upon  the  pre- 
ceding estates  given  to  the  wife  and  children  of  the  son,  and  must  fall  with 
them :  as  the  will  must  receive  its  general  construction  from  the  death  of 
the  testatrix.  His  Honor,  however,  said,  '*  I  do  construe  the  will  at  the 
death  of  the  testatrix,  and  I  think  the  ultimate  appointment  is  good.  If 
there  is  no  wife  or  child  of  the  soi),  the  manner  in  which'she  has  affected  to 
execute  the  power  never  takes  effect  at  all.  I  have  determined  in  Mautledge 
V.  Dorrilf  according  to  Mobimon  v.  Sardcastle,  that  if  you  give  for  life  to 
a  child,  who  is  an  object  of  the  power,  and  then  to  the  children  of  that  child, 
and,  in  failure  of  issue,  to  a  person  who  is  an  object  of  the  power,  that  is 
void ;  but  the  distinction  of  this  case  from  that  is,  that  this  limitation  over 
to  the  daughter  is,  if  the  son  should  die  without  leaving  a  wife  or  child 
surviving.  It  fails,  as  far  as  it  affects  to  give  interests  to  the  children ;  but 
is  there  any  occasion  to  make  it  fail  upon  the  other  point,  the  gift  over  to  a 
person,  who  is  an  object  of  the  power  ?  Why  am  I  to  exclude  the  person 
taking  over,  who  has  a  right  to  take?  There  are  two  alternatives :— if 
the  son  leay^  no  wife  or  children  at  his  death,  then  the  limitation  over,  being 
to  a  good  object,  takes  effect ;  if  he  does  leave  a  wife  or  children,  then  it 
cannot  take  effect.'^ 

A  valid  appointment  may,  however,  be  made  to  persons  not  objects  of  the 
power,  with  the  concurrence  of  those  who  are  objects;  thus  upon  the 
marriage  of  a  child,  a  parent,  with  power  to  appoint  among  his  children, 
may  with  the  consent  of  the  child  appoint  to  the  issue  of  the  marriage,  and 
the  appointment  would  be  valid  in  equity  (ante,  p.  302 ;  RautUdge  v.  DorrUj 
2  Ves.  jun.  367 ;  Lafigston  v.  Blackmore,  Amb.  289;  West  v.  Bemeyj  1 
Russ.  &  My.  431 ;  and  see  White  v.  St.  Barbe^  1  V.  &  B.  399;  Wade  v. 
Paget y  1  Bro.  C.  C.  364;  sed  vide  Trollope  v.  Eoutledge,  1  De  G.  &  Sm. 
662 ;  Salmon  v.  OibbSy  3  De  G.  &  Sm.  343) ;  but  it  seems  it  vrill  not  be 
sufficient  for  the  child  to  be  a  party  to  the  deed  by  which  such  appointment 
is  made,  if  he  do  not  execute  or  assent  to  it.  BrtideneU  v.  Ehoes,  7  Ves.  382 ; 
Tuiiher  v.  Sanger ,  M'Clell.  424.    And  if  an  appointment  be  first  made  to  a 
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child|  and  then  a  settlement  hj  the  child  in  consequence  of  an  agreement 
with  the  parent  before  the  appointment  upon  the  child^  and  his  children 
not  objects  of  the  power,  it  has  been  held  good.  Tucker  y.  Tucker,  13 
Price,  607 ;  Cutten  v.  Sanger,  2  Y.  &  J.  459. 

And  by  an  extension  of  the  principles  before  laid  down,  with  the  consent 
of  an  object  of  a  power,  a  power,  inst^ul  of  an  absolute  interest,  may  be  given 
to  him  under  which  he  may  appoint  to  persons  not  objects  of  the  power. 
Thus  in  Ooldtmid  y.  Ooldtmid,  2  Hare,  187,  where  trustees  of  a  fund, 
under  an  act  of  parliament,  having  power  to  appoint  the  same  to  such  one 
or  more  of  several  objects  of  the  power  as  the  trustees  should  select,  by  deed 
dated  the  25th  of  April,  1821,  appointed  the  fund  to  trustees  (of  whom  Ann 
Groldsmid,  one  of  the  objects  of  the  power,  was  one),  upon  trusts  to  be 
declared  by  a  subsequent  deed ;  and  by  that  deed,  to  which  Ann  Gh>ldsmid 
and  all  the  trustees  were  parties,  the  trusts  of  the  fund  were  declared  to  be 
hr  the  benefit  of  Ann  Goldsmid  for  life,  with  remainder  in  equal  shares 
amongst  four  other  of  the  objects  of  the  power,  subject  to  such  limitations 
in  respect  of  the  interest  in  their  respective  shares,  to  be  taken  as  between 
themselves,  their  wives  and  issue  respectively,  as  Ann  Goldsmid  should 
appoint  Ann  Goldsmid  by  will  limited  the  share  of  one  of  the  appointees 
to  trustees  for  the  appointee,  his  wife  and  children,  the  wife  not  being 
an  object  of  the  original  power.  It  was  held  by  Sir  James  Wigram, 
V.  C,  that  the  appointment  was  an  effectual  execution  of  the  power,  being 
equivalent  to  an  appointment  to  Ann  Goldsmid,  and  a  subsequent  and  inde- 
pendent settlement  by  her  of  the  fund  which  she  acquired  by  such  appoint- 
ment. ''  I  have  examined  the  cases,"  said  his  Honor,  ''  on  this  subject, 
and  I  find  that  they  lay  down  the  rule  with  great  clearness,  and  bear 
oat  the  proposition,  that,  in  equity,  a  valid  appointment  may  be  made  to 
persons  who  are  not  objects  of  the  power,  with  the  approbation  of  the 
persons  who  are  the  objects  of  the  power;  and  the  case  is  explained 
in  the  manner  in  which  it  was  put  in  argument,  namely,  that  the  deed 
operates  in  two  ways ;  first,  as  an  appointment  by  the  donee  of  the  power ; 
and,  secondly,  as  a  settlement  by  the  appointee  of  the  property  in  question ; 
and  I  do  not  find  that  the  suspicion  which  possibly  might  attach  to  the 
disposition  has  induced  the  Court  to  place  cases  of  that  description  under 
any  sort  of  control.  In  the  simple  case  where  there  has  been  nothing  more 
than  the  concurrence  of  the  donee  of  the  power  and  one  of  the  objects  of  the 
power,  to  whom  an  exclusive  appointment  might  be  made,  or  to  whom  an 
appointment  might  be  made  coextensive  with  the  amount  of  the  property 
disposed  of^  this  Court  has  treated  the  appointment  as  valid  and  effectual. 
That  point  being  expressly  decided,  the  only  question  is,  whether  this  case 
is  governed  by  the  same  rule.  I  think  the  cases  to  which  I  have  adverted 
are  quite  decided  to  this  extent,  that  if  the  estates  created  by  the  will  of 
Ann  had  been  inserted  in  the  deed  of  appointment  itself,  instead  of  being 
left  to  be  carried  out  by  the  will  of  Ann,  those  estates  would  have  been  per* 
fectly  good,  although  tlie  estates  were  not  given  to  persons  who  are  named 
as  objects  of  the  power  in  the  act  of  parliament.    The  cases  expressly 
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decide  it  on  the  principle  I  have  before  mentioned ;  that  is,  an  appointment 
to  Ann,  and  then  a  settlement  hj  Ann  of  the  property  she  so  acquired.  If 
then  the  estates  would  have  been  good  had  they  been  actually  set  out  and 
created  in  the  deed  of  the  25th  April,  1821,  the  question  is  whether  any 
difficulty  arises  from  the  circumstance  that  they  are  left  to  Ann  after- 
wards  to  appoint.  Now,  if  the  power  given  by  the  appointment  had  been 
a  general  power  to  Ann,  there  would  haye  been  that  which  the  Court  con- 
siders as  equiyalent  to  a  gift  of  the  property ;  and  then  the  case  of  Bray  v. 
Bree  (8  Bligh,  N.  S.  508 ;  S.  C.  2  C.  &  F.  453),  though  not  wanted  as 
an  authority,  would  have  borne  out  the  proposition  that  the  power  was  well 
executed.  But  it  was  argued  on  behalf  of  the  plaintiff,  that  the  limitation 
imposed  in  this  case  took  away  that  character  from  the  appointment  and 
gave  it  the  character  of  an  unlawful  delegation  of  power.  If,  however,  the 
general  gifl  would  have  had  the  effect  attributed  to  it,  I  confess  it  appears 
to  me  at  least  open  to  argument,  whether,  in  the  case  of  a  limited  gift  of 
property,  the  trustees  being  expressly  authorized  to  limit  the  property,  it 
would  not  have  been  sufficient;  but  I  think  it  is  much  safer  to  put  this 
question  upon  the  broad  ground  which  the  cases  I  have  referred  to  establish, 
namely,  that  where  the  appointee,  an  object  of  the  power,  joins  in  the  deed 
of  appointment,  and  the  deed  shows  that  that  which  is  done  has  been  so 
done  by  agreement  with  that  party,  the  Court  considers  that  party  as  making 
a  settlement  of  the  property.  If  Ann,  therefore,  to  whom  unquestionablj 
an  exclusive  appointment  might  have  been  made,  agrees  that  the  property 
shall  be  settled  as  in  this  case  it  has  been,  what  possible  difference  can  it  make 
whether  the  property  is  given  to  Ann  in  the  form  of  an  interest,  or  whether 
a  control  over  the  property  is  given  to  Ann  in  the  form  of  a  power.  The  act 
complained  of  is  not,  according  to  the  construction  of  the  cases,  the  act  of  the 
donee  of  the  power,  but  it  is  the  separate  act  of  Ann,  which  she  acquired 
the  power  of  exercising  by  means  of  the  appointment  first  made  by  the 
donees  of  the  power.  The  only  shadow  of  distinction  which  I  can  discover 
is,  that  Ann,  to  whom  the  powers  are  given^  is  not  named  as  a  separate 
party  to  the  deed,  she  is  named  as  one  amongst  several  trustees.  If  Ann 
had  been  named  as  a  separate  party  in  the  deed,  it  appears  to  me  the  case 
would  not  have  admitted  of  a  doubt,  for  then  it  would  have  been  simply 
that  Ann,  to  whom  according  to  the  construction  I  have  mentioned  the 
estate  is  appointed,  agreed  that  the  property  should  be  so  settled ;  and  when 
I  find  Ann  is  one  of  the  parties — one  who  assents  and  agrees  to  the  arrange- 
ment—and that  the  appointment  is  actually  made  to  Ann  herself,  it  appears 
to  me  it  would  be  a  departure  from  the  principles  already  established  by  the 
cases  I  have  mentioned,  to  draw  any  distinction  between  those  cases  and  the 
present.  I  have  no  doubt,  therefore,  that  I  am  bound  to  declare  that  these 
instruments  constitute  a  valid  execution  of  the  power." 

Where  a  mother  had  a  power  of  appointing  a  reveraionary  fund  to  her 
daughters,  and  a  daughter  who  was  under  age  and  about  to  marry,  the 
mother  appointed  that  a  moiety  of  the  fund  should,  on  the  marriage,  become 
the  portion  of  the  daughter,  and  be  vested  in  her  or  her  intended  husband 


Alexander  v.  Alexander.  317 

in  her  right,  and  to  be  paid  to  the  hnsbandy  his  executors,  administrators  or 
aangns,  on  the  death  of  the  tenant  for  life;  it  was  held  by  Sir  John 
Romillj,  M.R.,  that  althongh  the  husband  was  not  an  object  of  the  power, 
and  the  fund  was  reversionary  and  the  daughter  an  infant,  that  there  was  a 
▼ahd  appointment.     WambweU  y.  Hanrottj  14  Beav.  143. 

II.  As  to  Excess  in  the  Amount  or  Quantity  of  the  Subject-matter  of 

the  Appointment,     . 

The  principles  which  are  applicable  where  there  has  been  an  excessive  exe- 
cution of  a  power  with  relation  to  its  objects  are  also  applicable  where  there  is 
an  excess  in  the  amount  or  quantity  of  the  subject-matter  of  the  appointment. 
Thus,  where  a  person  had  power  to  raise  7,000/.  for  younger  children,  and 
he  charged  the  premises  with  8,000/. ;  it  was  deemed  in  equity  to  be  a  good 
appointment  for  the  amount  of  7,000/.,  the  excess  only  being  bad.  Parker 
V.  Parker,  Gilb.  Rep.  168. 

So  where  a  person  had  power  to  charge  an  estate  with  2,000/.,  to  be  raised 
two  years  after  a  term  should  come  into  possession,  and  he  appointed  it  to 
be  raised  immediately.  Lord  Hardwicke  said,  that  a  mistake  with  respect 
to  time  of  raising  the  sum  would  not  make  the  appointment  void.  Pro- 
bert  V.  Morgan,  1  Atk.  440,  441. 

Again,  where  a  person  having  power  to  grant  a  lease  for  .twenty-one 
years,  grants  one  for  twenty-six  years,  although  in  law  it  would  be  void 
altogether  {Jenkins  v.  Kemiske,  Hard.  308 ;  Roe  v.  Prideaux,  10  East, 
158),  in  a  Court  of  Equity  it  will  be  good  for  twenty-one  years,  and  void 
only  for  the  excess,— ^'because,"  as  Sir  Thomas  Clarke,  M.  R.,  observes, 
<Mt  is  a  complete  execution  of  the  power,  and  it  appears  how  much  the  ap- 
pointor has  exceeded  it"  Ante,  p.  304 ;  see  also  Parry  v.  Brown,  2  Freem. 
171;  3Ch.  Rep.  11;  Nels.  Ch.  Rep.  87;  Anon.,  2  Freem.  224;  Bam. 
Ch.  Rep.  11 ;  Campbell  v.  Leach,  Amb.  740.  Even  at  law  it  seems, 
where  the  excess  is  contained  in  a  distinct  and  independent  limitation,  that 
alone  will  be  void  (Adams  v.  Adams,  Cowp.  651 ;  Fitz.  157 ;  2  8.  &  L. 
332 ;  Commons  v.  Marshall,  6  Bro.  P.  C.  168,  Toml.  Ed. ;  8.  C.  Wall, 
by  Lyne,  80,  nom. ;  Lessee  of  Lord  Netterville  v.  Marshall ;  and  see 
Thomlinson  v.  Dighton,  10  Mod.  31,  71) ;  unless  the  two  limitations  make 
bat  one  estate;  see  Peters  v.  Masham,  Fitzg.  156,  157,  where  the  two 
former  propositions  are  well  illustrated.  ''If,"  says  Cheshire,  Serjeant, 
arguendo,  "  a  power  were  given  to  make  leases  for  twenty-one  years,  if  the 
person  who  is  to  execute  such  power  makes  a  lease  for  twenty-one  years,  and 
by  the  same  deed  limits  a  further  interest  in  this  manner,  viz.  and  from  and 
after  the  term  aforesaid,  for  one  year  more,  the  power  is  well  executed  by 
the  first  limitation,  and  the  excess  is  surplusage  not  to  be  regarded ;  so  when 
the  plaintiff's  husband  gave  her  an  estate  for  life  expressly,  the  appointment 
was  complete,  and  remainder  Hmited  to  the  heirs  of  her  body  was  idle,  and 
80  to  be  rejected  as  not  warranted  by  the  power :  sed  per  Cur.  the  cases 
differ,  for  in  the  principal  case,  though  the  limitations  are  several  and  dis- 
tinct, yet  they  make  but  one  estate." 
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It  is  clear^  howeyer,  according  to  the  principles  before  laid  down,  that  in  a 
Court  of  Equity  the  argument  of  the  learned  serjeant  would  have  prevailed. 

It  seemsi  however,  that  at  law,  where  the  quantity  of  the  estate  to  be 
given  is  marked  out  in  the  instruments  containing  the  power,  and  it  remains 
only  for  the  donee  to  specify  to  what  lands  the  estate  is  applicable,  if  he 
appoints  a  larger  estate  than  that  mentioned,  as,  for  instance,  an  estate  tail 
instead  of  an  estate  for  life,  although  if  it  were  considered  as  an  execution  of 
the  power  it  would  be  void  at  law,  it  would  be  good  as  an  appointment  or 
designation  of  the  lands,  the  estate  taking  effect  under  the  instniment 
creating  the  power.  Peters  v.  Mtuham,  Fitzg.  156.  And  upon  this 
principle,  even  had  an  inferior  interest  been  limited,  the  appointee  would 
take  a  life  interest.  lb.  157.  Fortescue,  J.,  however,  doubted  whether 
a  simple  limitation  of  the  lands  would  be  good  in  such  a  case  without  a 
limitation  of  an  estate ;  his  remark,  however,  is  contrary  to  th^  principle  of 
the  decision,  and  is  not  mentioned  in  his  own  report  of  the  case.  Fortesc. 
899 ;  nom.  Peters  v.  Morehead.    And  see  Bland  v.  Bland,  2  Cox,  349. 

A  conveyance  to  trustees  for  the  benefit  of  a  wife  is  not  a  good  legal 
execution  of  a  power  to  limit  a  jointure  to  her,  for,  as  the  execution  of 
powers  operates  as  a  declaration  of  a  use,  and  as  if  the  limitation  had  been  in 
the  original  deed,  the  gift  to  the  wife  is  void,  as  there  cannot  be  a  limitation 
of  a  use  upon  a  use ;  so  likewise  is  the  appointment  to  the  trustees,  since 
they  are  not  objects  of  the  power  (Churchman  v.  Harvey j  Amb.  335, 
841,  825).  But  notwithstanding  the  improper  interposition  of  trustees,  so 
as  to  make  it  not  a  legal  execution  of  the  power  to  limit  a  jointure,  yet 
it  would  be  made  good  in  equity,  and  although  the  heir  at  law,  had  he 
brought  an  ejectment,  might  have  succeeded  at  law,  a  Court  of  Equity 
would  have  given  relief  to  the  jointress.  lb.  841,  824 ;  Crozier  v.  Crozieff 
8  Dru.  &  Warr.  353,  371. 

The  creation,  however,  of  a  term  of  500  years  in  trustees  has  been'  held 
to  be  a  good  legal  exercise  of  a  power  to  appoint  for  such  estate  or  estates, 
in  such  parts,  shares  and  proportions,  and  in  such  manner  and  form  as  the 
appointor  should  think  fit;  and  that  the  words  ^'  manner  and  form'*  enabled 
him  to  give  equitable  interests  to  his  children.  TroUope  v.  Linton,  1  S.  & 
8.  477,  485. 

If  an  instrument  which  purports  to  be  in  execution  of  a  power  conveys  in 
language,  the  legal  efiect  of  which  goes  beyond  the  power,  the  instrument 
in  which  the  power  is  given  cannot  be  looked  at,  in  order  to  correct  the 
excess  at  law.     Wt/kJiam  v.  Wyhham,  18  Yes.  895,  415,  420. 

Where  a  person  executing  a  power  has  given  a  larger  estate  than  is 
necessary,  and  he  covenants  for  quiet  enjoyment  only  during  the  time 
necessary  to  answer  the  beneficial  interest,  that  covenant  will  not  cut  down 
the  legal  effect  of  the  grant.     Wyhham  v.  Wykham,  18  Ves.  395, 420. 

III.  As  to  Conditions  unauthorized  by  the  Power  being  annexed  to 

the  Gift. 
Where  a  condition  not  authorized  by  the  power  is  annexed  to  a  gift  made 
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m  execution  of  a  power^  if  the  power  be  otherwise  duly  executed,  the  gift 
wiU  be  good  and  the  condition  Yoid.  Thus,  for  instance,  if  a  father,  with 
power  of  appointing  1,000/.  amongst  his  children,  executes  the  appointment, 
but  annexes  a  condition  that  they  shall  release  a  debt  owing  to  them,  or  pay 
money  over,  the  appointment  of  the  1,000/.  would  be  absolute,  and  the 
condition  only  void.  Per  Sir  Thomas  Clarke,  M.  R.,  ante,  p.  S04.  See 
also  Burleigh  v.  Pearson,  1  Ves.  281 ;  PaUgrave  v.  Atkinsotiy  1  Coll. 
190.  So  a  direction  to  the  trustees  to  deduct  from  the  sums  appointed 
debts  due  from  the  appointee  (Hervitt  v.  JJard  Dacre,  2  Keen,  6*22) ; 
that  the  appointee  should  not  sell  or  dispose  of  his  interest  (Palsgrave  y. 
Atkinson,  1  Coll.  190),  or  should  make  a  strict  settlement  thereof  (lb. 
100) ;  that  payment  should  not  be  made  until  a  particular  time,  or  on  a 
particular  event  taking  place  (Dillon  y.  Dillon,  1  Ball  &  B.  77) ;  that  an 
additional  sum  should  be  raised  out  of  an  estate  (Roberts  y.  Dixall,  2  Eq. 
Ca.  Abr.  668,  pi.  19 ;  2  Sugd.  Pow.  App.  16,  nom.  Roberts  v.  Dixwell)  *, 
it  has  been  held  that  the  direction,  not  being  authorized  by  the  power,  was 
Yoid,  and  the  gift  valid.  And  see  the  case  of  Sadler  y.  Pratt,  5  Sim.  632, 
ante,  p.  907 ;  and  Strottd  y.  Norman,  Kay,  313. 

Where  a  testator  duly  appointed  a  fund  in  favour  of  objects  of  the  power 
absolutely,  and  also  bequeathed  to  them  his  own  property,  '^  especially 
requesting  them''  to  leave  the  appointed  fund  to  persons  not  objects  of  the 
power;  it  was  held  by  Sir  J.  Romiily,  M.  R.,  that  this  did  not  raise  a  case 
for  election,  although  it  would  have  done  so  had  there  been  a  direct  appoint- 
ment of  the  subject  of  the  power  to  strangers.  Blacket  v.  Lamb,  14  Beav. 
482;  Warde  v.  Firmin,  11  Sim.  235. 

Under  a  power  to  charge  an  estate  with  a  sum  not  exceeding  1,000/.  for 
the  portion  or  portions  of  a  younger  child  or  children,  the  donee  of  the 
power  appointed  the  1,000/.  to  a  married  daughter  for  her  separate  use, 
mih  a  restraint  upon  anticipation  during  the  coverture;  it  was  held  by 
Sir  James  Wigram^  V.  C,  that  the  interest  of  the  appointee  might  lawfully 
be  so  restricted  by  the  terms  of  the  appointment.  "  If,*'  said  his  Honor,  •'  the 
donee  of  the  power  might  appoint  a  smaller  sum  than  that  which  the  utmost 
exercise  of  the  power  would  enable  him  to  give,  as  in  this  case  he  clearly 
could,  why  might  he  not  also  make  the  appointment  for  the  life  of  the  object 
of  the  power,  or  render  the  interest  of  the  appointee  determinable  upon 
certain  acts,  or  introduce  provisions  restraining  the  appointee  in  this  case 
from  treating  with  the  property  during  the  coverture?  There  is  nothing 
invalid  in  the  restrictive  terms  of  the  appointment.'*  Dickinson  v.  Mort, 
8  Hare,  178. 

Although  it  is  clear  that  where  there  is  a  power  of  appointment  enabling 
the  donee  to  distribute  a  fund,  if  an  appointment  be  made  with  a  condition 
attached,  to  be  performed  by  the  party  to  whom  the  appointment  be  made, 
the  appointment  will  be  good,  and  the  condition  void,  neverthdess  where 
there  is  an  absolute  power  of  appointment  and  selection,  in  favour  of  chil- 
dren, is  given,  there  may  be  a  conditional  limitation  over  of  one  share  in 
&vour  of  other  objects  of  the  power,  on  a  certain  event  specified  in  the 
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appointment.  Stroud  v.  Norman,  Kay,  313.  "  I  think,"  said  Sir  W.  P. 
Wood,  V.  C,  '*  that  the  cases  distinguish  between  a  limitation  oyer  on 
a  given  event  and  a  simple  condition  attempted  to  be  attached  to  the 
execution  of  a  power ;  and  that  it  is  too  clear  for  argument  that  any 
person  having  a  power  of  appointment  among  children,  and  of  selecting 
such  of  them  as  she  might  think  fit,  might  appoint  to  child  A.  on  a  certain 
contingency,  and  if  that  did  not  happen,  then  that  the  same  share  should 
go  to  child  B.  It  is  somewhat  different  where  the  appointment  is  to 
take  effect  in  the  event  of  A.  doing  a  certain  act,  and  if  that  be  not  done, 
then  the  share  to  go  to  B. ;  but  still  I  apprehend,  in  deciding  whether  or 
not  the  power  is  duly  exercised,  under  those  circumstances,  I  must  look  to 
the  event  on  which  the  limitation  over  is  made  to  depend ;  and  if  it  be  con- 
sistent with  the  Bcope  and  object  of  the  power,  and  not  a  fraud  upon  the 
power,  then  I  am  of  opinion  that  the  circumstance  of  the  contingency,  being 
an  act  to  be  performed  by  the  appointee,  does  not  make  it  different  from  any 
other  contingency ;  such,  for  example,  as  the  birth  of  other  children."  See 
also  Trollope  v.  Routledge,  1  De  G.  &  Sm.  662. 

The  geneVal  principle  upon  which  these  cases  proceed,  to  use  the  words 
of  Sir  J.  Clarke,  M.  R.,  in  the  principal  case,  is,  '*  that  where  there  is  a 
complete  execution  of  the  power,  and  something  ex  abundanti  is  added, 
which  b  improper,  if  the  boundaries  between  the  excess  and  proper  execu- 
tion are  precise  and  apparent,  there  the  execution  shall  be  good  and  only 
the  excess  void/'    Ante,  p.  304.  ^ 

Where,  however,  the  boundaries  between  the  excess  and  execution  of  a 
power  are  not  distinguishable,  it  will  be  bad  altogether.  Thus  in  Ma^  v. 
Watkins,  3  Dru.  &  Warr.  339,  where  the  appointee,  after  reciting  by  his 
will  his  power,  bequeathed  as  follows : — ''  I  leave  and  bequeath  unto  my 
daughter  Harriett^  a  further  sum  of  200/.,  to  have  me  properly  buried  in 
this  island,  and  to  pay  what  small  debts  I  may  owe  in  this  island  at  my  de- 
cease;'' it  was  held  by  Lord  St.  Leonards,  then  Lord  Chancellor  of  Ireland, 
that  the  appointment  was  bad,  and  that  the  200/.  was  to  go  as  if  unap- 
pointed.  *'  Can  it  be  argued,"  said  his  Lordship,  "  that  it  was  intended 
that  this  lady  was  to  take  this  sum  of  200/.,  and  comply  with  neither  of  the 
conditions  ?  that,  however,  may  be  said  of  every  such  case."  His  Lordship 
apparently  does  not  put  the  case  upon  this  ground,  for  similar  reasonings 
would  apply  to  almost  every  case  which  has  been  before  cited,  where  the 
condition  was  held  void,  and  the  gifl  good,  although  it  must  have  been  the 
intention  of  the  appointee  in  imposing  the  condition  to  have  expected  its 
fulfilment  His  Lordship  then  goes  on  to  give  a  more  satisfactory  reason 
for  the  decision.     '^  But,  still  further,  here  it  is  difficult  to  separate  the  gift 

from  the  condition,  they  constitute  an  entire  gift It  is  like 

the  case  of  a  legacy,  where  there  is  no  gift  except  in  the  direction  to  pay.  I 
cannot  separate  the  gift  fi*om  the  condition,  and  therefore  must  hold  the 
appointment  to  be  bad.  I  believe  this  to  be  the  soundest  construction, 
although  I  do  not  think  the  case  free  from  difficulty." 


(    321    ) 


THOMAS  CADELL Appellant; 

ARTHUR  PALMER,  CHARLES  CADELL  ^ 
EDRIDGE,  HENRY  BENGOUGH,  HENRY 
RICKETTS  the  Younger,  RICHARD  RICK- 
ETTS  the  Younger,  WILLIAM  IGNATIUS 
OKELY  and  ANN  ELIZABETH  his  Wife,  late 
ANN  ELIZABETH  BENGOUGH,  Spinster, 
and  ANN  RICKETTS  the  Younger,  WILLIAM 
PETER  LUNELL,  JOHN  EVANS  LUNELL, 
GEORGE  LUNELL,  SARAH  BENGOUGH 
and  GEORGE  BENGOUGH 


Respondents, 


Feb.  15,  1832 ;  May  20  and  June  25,  1833. 
[Reported  1  Clark  &  Finnelly,  372.] 

Devise — Perpetuity.] — A  limitationj  by  way  of  executory  devise, 
which  is  not  to  take  effect  until  after  the  determination  of  a  life  or 
lives  in  being,  and  a  term  of  twenty-one  years,  as  d  term  in  gross  and 
vnthout  reference  to  the  infancy  of  any  person,  is  a  valid  limitation. 
Secus,  if  to  the  term  in  gross  of  twenty-one  years  be  added  the  num- 
ber  ofmontJis  equal  to  the  longest  or  ordinary  period  of  gestation. 

This  being  held  to  be  the  established  rule,  a  decree  of  the  Court  below, 
declaring  that  a  limitation  by  way  of  executory  devise,  which  was  not 
to  vest  until  after  t\e  expiration  of  a  term  in  gross  of  twenty  years 
from  the  decease  of  the  survivon  of  twenty-eight  persons,  who  were 
living  at  the  testator's  decease,  and  of  wham  seven  only  were  to  take 
interests  under  the  devise,  is  a  valid  limitation,  was  affirmed  ac- 
cordingly. 

HENRY  BENGOUGH,  Esq.,  by  his  wiU,  dated  the  9th  day  of 
April,  1818,  gave  and  devised,  from  and  after  the  decease  of  his  wife 
Joanna  Bengough,  his  messuage,  with  the  gardens,  stables  and  other 
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appurtenances  belonging  thereto,  situate  in  St  Jameses  Square,  Bristol, 

* 

to  the  Rev.  Charles  Lucas  Edridge,  Arthur  Palmer,  the  Rev.  Cadell 
Edridge  and  George  Wright,  their  heirs  and  assigns  for  ever,  upon 
trust,  for  sale ;  and  directed  the  proceeds  to  sink  into  and  become  part 
of  his  personal  estate.  He  further  gave  and  devised  to  the  said  trus- 
tees, their  heirs  and  assigns,  certain  other  real  estates,  upon  trust,  to 
permit  his  wife  to  occupy  a  part  thereof  during  her  life,  and,  after  her 
decease,  to  pay  out  of  the  rents  and  profits  an  annuity  of  300/.  to  his 
nephew  George  Bengough,  for  life,  and  an  annuity  of  SOO/.  to  his 
nephew  Henry  Bengough,  for  life,  and  subject  to  the  payment  of  the 
said  annuities,  and  otherwise  subject,  as  in  the  said  wiU  mentioned, 
upon  trust,  from  time  to  time,  during  the  term  of  twenty-one  years,  to 
be  computed  from  the  day  of  the  testator's  decease,  to  collect  and 
receive  the  rents  and  profits  of  all  his  real  estates  so  devised  to  them 
(except  the  house  in  St  James's  Square),  and  from  time  to  time,  during 
the  continuance  of  the  said  term,  to  lay  out  the  monies  to  arise  from 
such  rents  and  profits  in  the  purchase  of  freehold  estates  of  inheritance, 
in  England,  when  and  as  often  as  there  should  be  a  surplus  in  hand 
amounting  to  the  sum  of  1,500/.  And  he  directed  the  estates  so  to  be 
purchased,  to  be  conveyed  to  the  trustees,  upon  the  same  trusts  and 
conditions  as  were  thereinafter  {a)  limited  concerning  his  estates  therein- 
before devised ;  and  that  the  trustees  should  not  permit  more  than  500/. 
to  remain  in  bankers*  hands,  but  should  invest  the  same  in  the  Three 
per  Cent  Consolidated  Bank  Annuities,  until  a  convenient  purchase 
could  be  found,  and  add  the  interest  to  the  principal,  to  accumulate 
during  the  said  term  in  the  same  manner  as  the  rents  and  profits  of  the 
real  estates  were  before  directed  to  accumulate ;  and  as  to  all  the  said 
trust  estates  and  hereditaments  so  by  him  thereby  devised  (except  his 
said  messuage  in  St  Jameses  Square),  upon  trust,  that  the  trustees  for 
the  time  being  should  retain  and  stand  possessed  of  the  same  during  the 
term  of  120  years,  to  commence  from  his  death,  if  his  said  nephews 
George  Bengough  and  Henry  BengdUgh,  his  nephew  James  Bengough, 
his  great-nephews  Henry  Ricketts  the  younger  and  Richard  Ricketts 
the  younger,  his  niece  Ann  Elizabeth  Bengough,  his  great-niece  Ann 
Ricketts  the  younger,  the  ten  children  then  living  of  the  said  Charles 
Lucas  Edridge  (for  whose  names  a  blank  was  left  in  the  will),  and 


(a)  See  the  report  of  this  case  under  the  inbefore"  to  be  substituted  for  *'  herein- 
title  of  Bengough  v.  Edridge,  1  Sim.  273,  after."  That  part  of  the  decree  is  not  ap- 
where  the  Vice-ChanceUor  ordered  *<  here-      pealed  fironu 
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the  eleven  children  then  living  of  the  said  Arthur  Palmer  (whose  names 
were  mentioned),  or  any  or  either  of  his  said  nephews  and  niece,  and 
great-nephews  and  great-niece,  or  any  or  either  of  the  said  several 
children  of  the  said  Charles  Lucas  Edridge  and  Arthur  Palmer,  should 
80  long  live ;  and  also  during  the  term  of  twenty  years,  to  be  computed 
from  the  expiration  er  other  sooner  determination  of  the  said  term  of 
•  120  years  determinable  as  aforesaid,  nevertheless  upon  trust  for  his 
said  nephew  George  Bengough,  for  a  term  of  ninety-nine  years,  if  he 
should  so  long  live,  and  the  said  terms  of  120  years  and  twenty  years, 
or  either  of  them,  should  so  long  continue ;  and  from  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term  of  ninety- 
nine  years,  then  in  trust  for  the  first,  second,  third,  fourth,  fifth,  sixth 
and  all  and  every  other  and  subsequent  born  son  of  the  same  George 
Bengough,  severally  and  successively,  according  to  the  priority  of 
their  births  :  and  after  the  determination  of  the  estate  and  interest  of 
each  of  the  same  sons  respectively,  and  also,  as  the  circumstances  of 
the  case  should  require,  after  the  determination  of  the  estate  of  any 
person  taking  from  time  to  time  under,  or  as  answering  the  description 
of  heir  male  of  his  body,  in  trust  for  the  person  who  for  the  time  being 
and  from  time  to  time  should  answer  the  description  of  heir  male  of 
his  body,  or  who  in  case  of  the  death  of  his  parent,  if  such  death  had 
taken  place^  would  be  heir  male  of  his  body,  under  an  estate  tail 
limited  to  the  same  son  and  the  heirs  male  of  his  body,  to  hold  to  the 
same  son  or  person  respectively  for  a  term  of  ninety-nine  years,  if  the 
same  son  or  person  respectively  should  so  long  live ;  and  the  said 
terms  of  120  years  and  twenty  years,  or  either  of  them,  should  so  long 
continue,  every  elder  of  the  same  sons  and  the  person  who  for  the 
time  being  and  fi*om  time  to  time  should  answer,  or  who  in  case  of  the 
death  of  his  parent,  if  such  death  had  taken  place,  would  answer  the 
description  of  heir  male  of  his  body,  to  be  preferred  before  every 
younger  of  the  same  sons,  and  the  person  who  for  the  time  being 
should  answer,  or  in  case  of  the  death  of  his  parent,  if  such  death 
had  taken  place,  would  answer  the  description  of  heir  male  of  his 
body. 

The  testator  then  declared  several  successive  trusts  of  the  said 
estates  during  the  said  terms  of  120  years  and  twenty  years,  in  fiivour 
of  his  nephews  Henry  Bengough  and  James  Bengough,  his  great- 
nephews  Henry  Ricketts  the  younger  and  Richard  Ricketts  the 
younger,  his  niece  Ann  Elizabeth  Bengough,  and  his  great-niece  Ann 
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Ricketts  the  younger,  respectively,  and  their  respective  first  and  other 
subsequent  born  sons,  and  of  the  persons  who  for  the  time  being 
should  be,  or  who  in  case  of  the  death  of  their  respective  parents 
would  be  heirs  male  of  such  sons  respectively,  similar  to  the  trusts 
before  stated  to  have  been  declared  in  favour  of  the  said  George  Ben- 
gough,  and  his  first  and  other  subsequent  bom  sons,  and  of  the  person 
who  for  the  time  being  should  be,  or  who  in  case  of  the  death  of  his 
parent  would  be  heir  male  of  the  body  of  each  of  the  same  sons 
respectively,  except  that  he  directed  that  the  estates  of  the  said  Henry 
Hicketts  and  Richard  Richetts,  and  of  their  respective  sons,  and  of 
the  person  or  persons  answering  the  description  of  heirs  male  or  heir 
male  of  their  respective  bodies ;  and  also  the  estates  of  the  said  Ann 
Elizabeth  Bengough  and  Ann  Ricketts,  and  of  their  respective  hus- 
bands, and  of  their  first  and  other  sons,  and  of  the  persons  answering 
the  description  of  heirs  male  of  their  respective  bodies,  should  respec- 
tively cease,  if  he  or  they  for  the  time  being  should  refiise  to  take  the 
surname  and  bear  the  arms  of  Bengough  only,  after  he  or  they  re- 
spectively should  become  entitled  to  the  receipt  of  the  income  of  the 
said  trust  estates.  And  firom  and  after  the  determination  of  the 
said  respective  estates  and  interests,  then  in  trust  for  the  person  or 
persons  respectively,  who  for  the  time  being,  and  from  time  to  time, 
should  answer  the  description  of  the  testator's  heir  or  right  heir-at-law; 
and  if  there  should  be  more  than  one,  in  the  same  proportions  as  they 
would  be  entitled  to  a  real  estate  descending  Brom  the  testator  as  the 
first  purchaser,  and  vesting  in  him  or  them  as  his  right  heirs,  to  hold 
to  the  same  person  or  persons  respectively,  if  more  than  one,  as  tenants 
in  common,  as  to  each  of  the  same  persons  respectively,  for  a  term  of 
ninety-nine  years,  if  the  same  person  should  so  long  live,  and  the  said 
terms  of  120  years  and  twenty  years  or  either  of  them,  should  so  long 
continue. 

The  testator  further  directed  that  each  of  the  said  terms  of  ninety- 
nine  years  should  be  computed  from  the  time  when  the  person  or  per- 
sons respectively  to  whom  the  same  were  limited  should  become 
entitled  to  the  income  of  all  or  any  part  of  the  said  trust  estates,  under 
the  limitations  thereinbefore  contained;  and  that  in  case  the  said  limi- 
tations in  favour  of  persons  unborn  could  not  take  efiect,  precisely  in 
the  order  in  which  they  were  directed,  and  there  should  consequently 
be  any  suspension  of  the  beneficial  ownership,  by  reason  that  the  per- 
sons entitled  to  take  under  the  same  limitations  or  trusts  should  not  be 
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then  born,  in  that  case  the  income  of  his  sdd  devised  trust  estates 
should,  during  such  suspension  of  ownership,  belong  to  and  be  en- 
joyed by  the  person  or  persons  for  the  time  being  entitled,  or  who,  in 
case  there  had  not  been  such  suspension  of  ownership,  would  for  the 
time  being  have  been  entitled  to  the  next  estate  in  remainder,  subject 
neyertheless  to  the  right  of  any  person  or  persons  to  be  afterwards 
born,  and  who  would  have  been  entitled,  imder  any  prior  limitation,  to 
receive  the  income  of  his  said  trust  estates  from  his,  her  or  their  actual 
birth  or  respective  births. 

The  testator  then  directed,  that  after  the  expiration  or  sooner  deter- 
mination of  the  said  terms  of  1^  years  and  twenty  years,  his  said  trust 
estates  should  be  conveyed  and  assured  by  his  then  trustee  or  trustees 
thereof,  to  such  person  or  persons  as  would  at  that  time  be  entitled  to 
the  same,  either  by  purchase  or  by  descent,  for  the  first  or  immediate 
estate  or  estates  for  life,  in  tail^  or  in  fee  in  them,  if  the  same  had  by 
his  will  been  devised,  settled  or  assured  to  the  use  of  his  nephew,  the 
said  George  Bengough,  and  his  assigns  for  his  life,  with  remainder  to 
his  first  and  other  sons  successively,  according  to  the  priority  of  their 
births,  in  tail  male,  with  remainder  in  similar  estates  for  life,  and  re- 
mainders in  succession  to  the  said  Henry  Bengough,  James  Bengough, 
Henry  Ricketts,  Richard  Ricketts,  Ann  Elizabeth  Bengough,  Ann 
Ricketts,  and  their  sons  respectively,  witli  a  proviso  for  the  cesser  of 
the  estates  of  the  said  Henry  Ricketts  and  Richard  Ricketts,  and  their 
respective  first  and  other  sons,  and  the  heirs  male  of  their  respective 
bodies,  who  for  the  time  being  should  refuse  to  take  the  surname  and 
bear  the  arms  of  Bengough  only,  after  he  or  they  respectively  should 
become  entitled  to  the  receipt  of  the  said  income ;  and  also  for  the 
cesser  of  the  estate  of  the  said  Ann  Elizabeth  Bengough  and  Ann 
Ricketts,  and  their  respective  husbands,  and  their  first  and  other  sons, 
and  the  heirs  male  of  their  respective  bodies,  who  for  the  time  being 
should  make  a  like  refiisal,  with  reversion  to  the  testator's  own  right 
heirs.  And  he  ftirther  directed,  that  the  person  or  persons  to  whom 
such  conveyances  should  be  made,  should  have  such  estate  in  the  said 
trust  estates,  as  he  or  they  would  at  that  time  be  entitled  to  take  under 
the  said  limitations,  if  the  same  had  been  actually  made  by  his  will, 
with  the  same  or  the  like  remainders  over,  as  if  the  said  trust  estates 
had  been  devised  by  his  will  in  manner  aforesaid,  or  as  near  thereto  as 
might  be,  and  the  circumstances  of  the  case  and  the  rules  of  law  and 
equity  would  permit ;  yet,  nevertheless,  that  no  such  person  should  have 
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or  be  entitled  to  a  vested  estate  or  any  other  than  a  contingent  interest, 
until  the  expiration  or  sooner  determination  of  the  terms  of  ISO  years 
and  twenty  years ;  and  he  declared  that  such  limitations  were  introduced 
into  his  will  only  for  the  purpose  of  ascertaining  the  objects  to  whom 
such  conveyances  should  be  made,^and  not  for  the  purpose  of  making 
any  immediate  devise  or  gifts^  or  raising  any  immediate  or  present 
estate  by  way  of  trust  or  otherwise  for  them ;  on  the  contrary  thereof, 
he  directed  that  during  the  said  terms  of  1^  years  and  twenty  years,  no 
person  or  persons  should  be  entitled,  at  law  or  in  equity,  to  any  bene- 
ficial estate  in  his  said  trust  estates,  or  the  income  thereof,  by  way  of 
vested  interest,  for  any  longer  period  than  ninety-nine  years,  deter- 
minable as  before  mentioned,  and  that  in  the  events  and  in  the  mode 
before  expressed,  heirs  or  heirs  of  the  body  should  be  entitled  to  take 
in  the  first  instance,  and  as  purchasers  in  their  own  right     And  he 
directed,  that  if  at  any  time  during  the  said  terms  of  120  years  and  twenty 
years,  each  of  the  male  persons  who  for  the  time  being  should  be  en- 
titled to  the  income  of  his  said  trust  estates  should  require  the  same, 
it  should  be  lawful  for  his  trustees  to  convey  to  each  or  any  person 
making  such  request,  the  said  trust  estates,  or  part  thereof,  as  he 
should  be  entitled  to  under  the  limitations  thereinbefore  contained,  for 
an  estate  of  freehold  for  the  life  of  the  same  person,  so  as  to  give  him 
or  her  an  estate  of  freehold,  instead  of  an  estate  for  ninety-nine  years. 
The  testator,  after  giving  various  other  directions  and  powers  con- 
cerning the  said  trust  estates,  and  after  bequeathing  several  legacies 
and  annuities,  gave  and  bequeathed  to  the  said  trustees,  their  executors 
and  administrators,  all  the  residue  of  his  personal  estate  whatsoever, 
upon  trust  that  they  should  either  continue  his  monies   upon  the 
securities  upon  which  they  should  be  invested  at  his  decease,  or  call 
in  the  same,  and  sell  all  such  parts  of  his  residuary  estate  and  effects 
as  should  not  consist  of  money  or  securities  for  money.    And  he 
directed,  that,  during  the  term  of  twenty-one  years,  to  be  computed 
firom  the  day  of  his  decease,  the  trustees  for  the  time  being  of  his  will 
should  receive  the  dividends,  interest  and  annual  income  of  all  his 
residuary  estate,   and  from  time  to   time  during  such   term   invest 
all  such  dividends,  interest  and  income,  and  the  accumulations  of  the 
same,  in  their  names,  either  in  the  Three  per  Cent  Consolidated  Bank 
Annuities,  or  upon  mortgages   of  freehold  hereditaments  in   Great 
Britain,  as  they  should  think  proper,  as  an  accumulating  fimd,  in  order 
to  increase  the  principal  of  his  residuary  estate  during  such  term  of 
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twenty-one  years ;  and  should,  with  all  convenient  speed,  from  time  to 
time  during  that  term,  lay  out  and  invest  all  his  residuary  estate  and 
effects,  and  all  accumulations  thereof,  in  purchases  of  freehold  here- 
ditaments  of  an  estate  of  inheritance  in  fee  simple  in  England  and 
Wales,  when  eligible  purchases  should  arise ;  which  estates,  so  to  be 
purchased,  should  be  conveyed  unto  and  to  the  use  of  the  trustees,  in 
fee,  upon  the  same  trusts  and  under  and  subject  to  the  same  and  the 
like  powers,  provisoes  and  limitations  as  were  by  him  thereinbefore 
declared  concerning  his  said  estates  devised  to  them  in  trust  as  there- 
inbefore mentioned,  or  as  near  thereto  as  the  death  of  parties,  the 
change  of  interests  and  other  contingencies  would  admit;  and  he 
appointed  his  said  trustees  to  be  executors  of  his  said  will. 

The  testator  died  in  April,  1818,  and  his  three  first-named  trustees 
and  executors  shortly  afterwards  proved  his  will,  and  became  his  legal 
personal  representatives,  George  Wright  having  renounced  probate 
and  executed  a  deed  of  disclaimer  to  them  as  to  the  trust  estates. 

Ann  Ricketts,  the  testator*s  only  sister,  and  next  of  kin  at  the  time 
of  his  death,  died  in  the  month  of  October,  1819,  having  by  her  will 
appointed  the  respondents,  W.  P.  Lunell,  J.  E.  Lunell  and  George 
Lunell,  executors  thereof;  and  they  proved  the  same,  and  became  her 
legal  personal  representatives. 

Mrs.  Bengough,  the  testator's  widow,  died  on  the  10th  of  June, 
1821,  having  duly  made  and  published  her  will,  and  appointed  as 
executors  thereof  the  said  Rev«  Charles  Edridge  (since  deceased)  and 
Thomas  Cadell,  the  appellant,  who  duly  proved  the  same,  and  thereby 
became  her  legal  personal  representatives. 

George  Bengough,  the  testator's  nephew,  and  first  taker  of  an  estate 
under  the  limitations  in  the  will,  filed  his  bill  in  Chancery  in  the  year 
18^1  (amended  in  1823)  against  the  acting  trustees  and  executors,  and 
against  the  said  Henry  and  James  Bengough,  Henry  and  Richard 
Ricketts,  Ann  Bengough  and  Ann  Ricketts  the  younger,  and  also 
against  the  said  personal  representatives  of  Joanna  Bengough  the 
widow,  and  of  Ann  Ricketts  the  sister,  of  the  testator ;  and  after  stating 
the  said  will,  and  his  own  rights  imder  it,  and  as  heir-at-law  and  one 
of  the  then  next  of  kin  of  the  testator,  he  prayed  (amongst  other  things) 
that  the  will  might  be  declared  to  be  well  proved,  and  that  the  trusts 
thereof,  so  far  as  the  same  were  good  in  law,  might  be  decreed  to  be 
carried  into  execution,  and  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  the  testator,  and  of  his  fiineral  and 
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testamentary  expenses  and  debts  and  legacies;  and  that  the  clear 
residue  of  the  personal  estate  might  be  applied  upon  the  trusts  of  the 
will,  so  far  as  the  same  were  efiectual  in  law ;  and  as  far  as  the  same 
were  ineflfectual  in  law,  then  to  such  person  or  persons  as  would  in 
such  case  by  law  be  entitled  thereto ;  and  that  an  account  might  be 
taken  of  the  testator's  real  estates  and  of  the  rents  received  by  the 
trustees,  and  that  what  should  be  found  due  from  them  on  taking  that 
account  might  be  applied  upon  the  trusts  of  the  will,  as  &r  as  the  same 
were  good  in  law;  and  that  the  Court  would  be  pleased  to  declare  how 
far  the  trusts  of  the  real  and  personal  estate  were  good ;  and,  as  &r  as 
the  trusts  were  declared  to  be  void,  that  the  plaintiff  might  be  declared 
to  be  entitled  to  the  real  estate ;  but  in  case  the  trusts  of  the  will 
should  be  considered  valid,  then  that  such  of  the  rents  and  profits  of 
the  estates  devised  to  the  trustees  in  possession,  as  accrued  during  the 
life  of  Mrs.  Bengough,  might  be  applied  in  the  purchase  of  fireehold 
estates  of  inheritance  in  England  or  Wales,  and  that  the  annuities  of 
the  plaintiff  and  Henry  Bengough  might  be  paid  out  of  the  rents  and 
profits  that  had  accrued,  and  should  accrue  after  her  death ;  and  that 
the  residue  thereof  might,  during  the  remainder  of  the  term  of  twenty- 
one  years,  be  also  applied  in  the  purchase  of  fii^ehold  estates  of 
inheritance  in  England  or  Wales ;  and  that  such  estates,  when  pur- 
chased, might  be  conveyed  to  the  trustees  upon  the  trusts  declared  of 
the  estates  so  to  be  purchased ;  and  that,  as  often  as  there  should  be 
the  sum  of  1,500/.  arising  from  the  rents  and  profits  of  the  devised 
estates,  it  might  be  laid  out  in  such  purchases  of  fireehold  estates  as 
aforesaid;  and  that  the  plaui  tiff  might  be  declared  to  be  entitled  to  the 
immediate  possession  and  enjoyment  of  the  said  estates  so  to  be  pur- 
chased for  the  term  of  ninety-nine  years,  if  the  plaintiff  should  so  long 
live,  such  term  to  be  computed  from  the  death  of  the  testator ;  and  that 
in  case  the  said  rents  and  profits  should  not,  as  soon  as  they  amounted 
to  1,500/.,  be  so  laid  out,  the  plaintiff  might  be  declared  entitled  to  the 
interest  and  dividends  thereof  from  the  time  the  same  amounted  to 
1,500/.  until  the  same  should  be  laid  out  in  the  purchase  of  freehold 
estates ;  or  that,  in  case  the  said  trusts  were  partly  valid  and  partly 
invalid,  then  that  proper  directions  might  be  given  for  eflectuating 
such  of  the  trusts  as  were  valid,  and  for  declaring  and  effectuating  the 
rights  of  the  persons  entitled,  so  far  as  the  trusts  were  invalid. 

The  defendants  having  put  in  their  answer  to  the  bill,  the  cause 
came  on  to  be  heard  before  the  Vice-Chancellor  in  182S,  when  an 
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order  of  reference  was  made  to  the  Master^  who,  in  pursuance  thereof, 
reported  that  the  plaintiflp  was,  at  the  time  of  the  death  of  the  testator, 
and  then  was,  the  heir-at-law  of  the  said  testator ;  and  that  the  said 
Ann  Ricketts,  deceased,  the  sister  of  the  said  testator,  was  his  only 
next  of  kin  at  the  time  of  his  death,  and  that  William  P.  Lunell, 
J.  £.  Lunell  and  George  Lunell,  were  then  her  legal  personal  repre- 
sentatives, and  the  only  persons  who,  together  with  the  plaintiff  and 
the  said  Henry  Bengough,  James  Bengough  and  Ann  Elizabeth 
Bengough  (the  children  of  the  said  testator's  late  brother,  George 
Bengough),  and  the  said  Charles  Lucas  Edridge,  and  the  appellant, 
the  executors  of  Joanna  Bengough,  the  widow  of  the  said  testator, 
would,  in  case  of  intestacy,  have  been  entitled  to  distributive  shares  of 
the  personal  estate  of  the  testator. 

Ujx>n  the  death  of  James  Bengough,  the  suit  was  revived  against 
Sarah  Bengough,  his  widow  and  personal  representative ;  and  William 
Ignatius  Okely,  having  married  Ann  Elizabeth  Bengough,  was  sub- 
sequently made  a  party  to  the  suit 

The  cause  having  come  on  to  be  heard  on  further  directions,  before 
the  Vice-chancellor,  his  Honor,  by  a  decree,  bearing  date  the  ^th 
day  of  January,  1827,  ordered  it  to  be  declared  (amongst  other  things) 
that  the  testator's  said  will  ought  to  be  established,  and  the  trusts 
thereof  carried  into  execution,  &c.  His  Honor,  in  giving  his  judgment 
in  respect  of  that  part  of  his  decree,  said,  "  that  although  the  rule  of 
law  be  framed  by  analogy  to  the  case  of  a  strict  settlement,  where  the 
twenty-one  years  were  allowed  in  respect  of  the  in&ncy  of  a  tenant  in 
tail,  yet  he  considered  it  to  be  fully  settled,  that  limitations  by  way  of 
devise  or  springing  use  might  be  made  to  depend  upon  an  absolute 
term  of  twenty-one  years  after  lives  in  being  (6)." 

From  this  part  of  the  decree  the  personal  representative  of  the 
testator's  widow  appealed  to  the  House  of  Lords,  and  the  appeal  came 
on  for  hearing  in  February,  1832. 

Sir  JEdward  Sugden  and  Mr.  Lynch^  for  the  appellant,  argued  to  the 
following  effect : — The  testator  in  this  case  had  two  objects  in  view ; 
first,  to  suspend  the  vesting  of  the  inheritance  for  a  period  of  120 
years,  determinable  upon  twenty-eight  lives,  and  for  an  absolute  term 
of  twenty  years  from  the  death  of  the  survivor  of  them,  being,  as  he 
conceived,  within  the  rule  of  law  against  perpetuity.     His  second 

(6)  Bengough  r.  Edridge^  1  Sim.  267. 
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object  was,  during  this  period  of  suspension  of  the  inheritance  (after  a 
period  of  twenty-one  years  allotted  for  accumulation),  to  confer  the 
enjoyment  of  the  estate  upon,  1st,  his  nephew,  G.  Bengough,  for  a 
period  of  ninety-nine  years,  determinable  on  his  life,  and  the  said  terms  of 
1^  years  and  twenty  years,  with  remainder  to  his  son  (not  bom  at  the 
testator's  decease),  for  a  like  period  of  ninety-nine  years,  determinable 
on  his  life,  &c.,  with  remainder  to  the  grandson  of  his  said  nephew 
for  a  like  period,  determinable  on  his  life,  &c.,  with  remainder  to  the 
great-grandson  of  his  said  nephew  for  a  like  period,  determinable  on  his 
life,  &c. ;  and  so  on,  in  respect  of  all  the  heirs  male  of  the  body  of  his 
nephew  George,  all  taking  as  purchasers,  and  all  taking  estates  only 
for  ninety-nine  years,  determinable  on  their  lives  respectively,  and  on 
the  terms  of  120  years  and  twenty  years.     And  he  conferred  similar 
limitations  on  his  nephew  Henry,  and  the  heirs  male  of  his  body,  &c., 
and  on  his  third  nephew,  and  the  heirs  male  of  his  body,  &c. ;  these 
being  the  persons  that  would  take  in  case  the  inheritance  was  not 
suspended,  and  being  the  persons  to  whom  the  inheritance  is  to  be 
conveyed  when  the  suspension  is  to  cease,  and  to  whom  at  any  time 
the  trustees  may  limit  an  estate  of  freehold.     We  submit  that  the 
whole  machinery  of  this  will  is  a  fraud  on  the  rule  of  law  against 
perpetuity.    The  accumulation  is  taken  for  the  whole  term  of  twenty- 
one  years,  allowed  by  the  Thellusson  Act(c),  and  without  reference  to 
any  minority  or  any  legitimate  object  of  settlement ;  and  it  is  not  until 
the  expiration  of  that  term  that  the  limitations  are  made  to  commence. 
Accumulation  and  executory  limitations  were,  by  the  law  as  it  stood 
before  the  Thellusson  Act,  coextensive ;  but  a  testator  could  not  first 
accumulate  for  lives  in  being  and  twenty-one  years,  and  then  postpone 
the  vesting  for  a  like  further  period.     The  limitation  of  the  estates  for 
120  years,  if  twenty-eight  persons,  or  any  or  either  of  them,  shall  so 
long  live,  taken  by  itself,  is  not  objected  to ;  but  there  is  added  a  term 
in  gross  of  twenty  years  upon  the  same  trusts.      The  twenty-one 
years  allowed  by  the  rule  after  Uves  in  being  were  admitted  for  the, 
purposes  of  gestation  and  infancy,  and  were  never  allowed  as  an 
absolute  term.     Here  the  twenty  years  are  taken  as  an  independent 
term,  merely  because  that  term  falls   within  the  words  of  the  rule, 
altogether  disregarding  the  principles  upon  which  it  was  founded. 
After  every  rule  has  been  separately  resorted  to,  and  the  time  allowed 
by  it  exhausted,  then  comes  a  trust  for  the  very  persons  who  would 

(e)  89  &  iO  Gea  8,  c.  98. 
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be  entitled  to  the  freehold  and  inheritance  under  the  previous  trusts, 
if  regular  trusts  had  been  declared  for  life  and  in  tail,  according  to  the 
usual  form  of  settlements.  All  this  machinery  is  a  vain  attempt  at 
a  perpetuity,  and  the  consequences  are  obviously  mischievous.  Sir 
Joseph  Jekyll,  in  the  case  of  Stanley  v.  Leigh,  defines  a  perpetuity ; 
and  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses,  tells  us  what  tends 
to  it  "  All  limitations,"  he  says,  "  that  tend  to  the  provision  of  a 
family,  and  to  secure  against  contingencies  that  are  within  the  parties' 
own  immediate  prospect,  are  to  be  favoured ;  but  all  limitations  that 
perpetuate,  or  tend  to  a  perpetuity,  are  in  themselves  void,  and  repug- 
nant to  the  policy  of  the  law  (rf)."  When  Lord  Nottingham  was  asked, 
in  The  Duke  of  NorfolKs  Casey  where  he  would  stop,  he  answered, 
"  I  will  stop  everywhere,  when  any  inconvenience  appears ;  nowhere 
before;  for  whensoever  the  bounds  of  reason  or  convenience  are 
exceeded,  the  law  will  quickly  be  known."  Now  the  time  to  stop  has 
arrived ;  the  bounds  of  reason  are  exceeded,  and  the  inconvenience  is 
manifest.  The  conclusion  to  which  it  is  desired  to  bring  your  Lord- 
ships is,  that  the  trusts  declared  of  the  personal  estate  and  eflfects  of 
the  testator  should  be  declared  void,  and  the  residue  of  such  personal 
estate  divided  among  the  parties  entitled  to  distributive  shares  thereof, 
as  if  the  testator  had  died  intestate. 

In  former  cases  the  question  has  been,  who,  at  a  limited  period  after 
the  testator's  death,  was  to  take  the  estate  ?  And  in  the  meantime  either 
a  different  set  of  persons  or  the  heir-atJaw  was  to  take  it ;  but  here  the 
testator  meant,  that  from  his  death  there  shall  be  taken  devises  under 
his  will  during  the  existence  of  the  fictitious  terms  of  1^  years  and 
twenty  years.  The  persons  are  to  take  not  for  accumulation,  not  for 
anything  collateral  to  the  testator's  general  object,  but  as  devisees ; 
and,  after  the  expiration  of  120  and  twenty  years,  a  new  taker  is  not  to 
be  sought  for,  but  the  person  then  to  take  is  precisely  the  same  person 
who  has  taken,  and  then  is  in  possession  under  the  previous  limitations. 
Terms  of  years  are  introduced  into  marriage  settlements  and  wills,  for 
the  purpose  of  raising  portions,  charges  or  other  sums  of  money,  in 
order  to  provide  for  the  necessities  of  families.  These  terms  are  not 
introduced  into  this  will  for  any  such  purpose,  and  the  legal  estate  for 
these  terms  is  not  conferred  on  trustees,  distinct  from  the  holders  of  the 
inheritance,  in  order  that  they  may  raise  a  sum  of  money  for  the  neces- 
sities of  a  fiunily.    The  whole  legal  fee-simple  is  vested  in  the  trustees, 

(<0  Oilb.  on  Uteti  859. 
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and  they  are  merely  directed  to  stand  possessed  of  a  portion  of  the  in- 
heritance for  the  terms  of  1^  and  twenty  years.  But  they  have  no  duty 
to  perform,  and  the  only  purpose  for  which  these  terms  are  created  is 
to  evade  the  law.  The  law  says,  that  a  succession  of  life  estates  cannot 
be  given  to  unborn  issue  ;  and  yet,  if  the  limitations  of  this  will  are  to 
be  supported,  there  is  a  contrivance  by  which  any  testator  may  evade 
the  law.  The  trusts  of  a  term  can  be  no  otherwise  limited  in  equity, 
than  the  estate  may  be  limited  at  law.  It  is  quite  clear  that  the  tes- 
tator could  not  have  attempted  to  carry  his  two  objects  into  effect 
without  the  machinery  of  the  term  of  120  years,  determinable  on  the 
twenty-eight  lives,  and  of  the  term  of  twenty  years.  Now  if  this  ma- 
chinery can  be  displaced,  if  part  only  be  taken  away,  the  whole  fabric 
must  fall  If  we  take  away  this  absolute  term  of  twenty  years,  the 
whole  machinery  must  give  way. 

We  shall,  therefore,  first  apply  ourselves  to  this  objection,  that  the 
testator  has  taken  an  absolute  term  of  twenty  years  after  lives  in  being, 
which  is  not  allowed  by  the  law.  Every  executory  devise  being,  as  £ur 
as  it  goes,  a  perpetuity,  and  being  of  late  origin,  introduced,  or  rather 
allowed,  for  the  purpose  of  indulging  testators  in  the  distribution  of 
their  property,  but  within  certain  limits,  it  is  incumbent  on  a  party 
whose  title  depends  on  it,  to  show  that  it  does  not  exceed  the  limit 
allowed.  It  will  be  for  the  other  side  to  do  this.  What  it  is  proposed 
now  to  do  is,  to  state  to  your  Lordships  the  several  leading  cases  on 
the  subject  of  executory  devises,  and  the  dicta  of  the  several  Judges ; 
and  to  show  your  Lordships,  that  in  no  one  of  these  cases  has  an  abso- 
lute term  of  twenty  years  been  allowed.  If  there  be  no  case  in  which  an 
absolute  term  has  been  allowed,  then,  with  submission  to  your  Lordships, 
we  contend,  that  the  appellant's  case  is  proved,  and  that  the  testator 
has  exceeded  the  bounds  allowed  by  law. 

The  earliest  case  which  can  be  usefully  cited,  relating  to  executory 
devises,  is  the  case  of  Matthew  Manning  (e).  Lord  Coke  alludes  to  a 
few  earlier  cases  in  the  Year  Books,  and  some  of  them  before  the 
Statute  of  Wills,  relating  to  lands  which  might  be  devised  by  custom, 
but  they  were  all  executory  devises,  afler  a  life  in  being.  The  case  of 
Manning  was  an  executory  bequest  of  a  term  after  a  life  in  being,  and 
Lord  Coke  justified  and  supported  it  on  the  ground  that  an  executory 
devise  afler  a  life  in  being  was  good,  the  utmost  limit  then  allowed 
being  a  life  in  being.     There  is  an  earlier  case  of  Hinde  v.  Lyon  (/), 

(e)  8  Co.  94.  (/)  2  Leonard,  11. 
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which  ought  perhaps  to  be  noticed,  but  is  an  executory  devise  after  one 
life  only.    Lampefs  Case{g)  may  also  be  mentioned  as  confirming,  but 
only  as  confirming,  Manning^ s  Case.     The  case  of  Child  v.  Sailie  (A), 
which  was  decided  immediately  after  Lord  Coke*s  time,  is  an  authority 
the  other  way,  and,  although  the  Judges  endeavoured  to  distinguish  it 
from  Manning's  and  Lampefs  Cases,  it  is  clear  that  the  cases  were  not 
distinguishable.     It  was  affirmed  in  the  Exchequer  Chamber  by  six  of 
the  Judges  (i),  and  they  said  they  would  not  question  Manning's  and 
Lampefs  Cases,  but  that  they  would  not  extend  the  doctrine,  and 
would  not  apply  the  doctrine  therein  laid  down,  except  in  cases  exactly 
similar.     The  next  case  is  that  of  Pells  v.  Brown  (A),  called  by  Lord 
Kenyon  the  Magna  Charta  of  this  branch  of  the  law,  but  all  that  was 
decided  there  was  the  legality  of  an  executory  devise  on  a  contingency 
not  exceeding  a  life  in  being,  and  even  this  case  was  doubted  by  Chief 
Baron  Montague,  in  the  Duke  of  Norfolk's  Case,  to  which  we  shall 
advert  immediately.     The  next  case  is  Sanders  v.  Cornish  {[) ;  it  was 
a  case  of  a  term  of  years,  and  we  refer  to  it  to  show,  that  the  Judges 
there  endeavoured  to  revive  the  old  doctrine,  that  a  possibility  could 
not  be  limited  afl^r  a  possibility.     The  next  case  is  that  of  Pearse  v. 
Reeve  (m),  in  which  the  Judges  also  stated  their  determination  not  to 
go  further  than  Manning's  Case.    The  case  of  Goring  v.  Bickerstaffe  (n) 
is  the  next  case,  and  the  first  case  wherein  the  opinion  of  the  Judges 
was  called  for  respecting  several  lives,  all  in  existence  at  the  same  time ; 
and  the  case  that  comes  next  is  that  of  Snowe  v.  Cuttler  (o)  ;  there  the 
Court  seems  rather  to  have  retrograded,  and  again  confined  the  rule  to 
one  life,  for  in  that  case  they  would  not  allow  fourteen  years  after  a  life 
in  being,  even  in  reference  to  minority.     However,  in  Love  v.  Wind- 
ham {p\  which  is  the  next  case,  the  Judges  again  allowed  of  several 
lives.    In  the  same  year  the  case  of  Wood  v.  Saunders  ( q)  was  decided, 
the  case  so  much  relied  on  in  the  Duke  of  Norfolk's  Case,  by  Chief 
Baron  Montague.     The  important  case  of  Taylor  v.  Biddal  (r)  is  the 
next  in  point  of  date,  and  it  is  the  first  authority  that  an  executory 
devise  might  be  limited  after  a  life  in  being,  and  twenty-one  years,  in 
reference  to  minority. 


Or)  10  Co.  46.  (»)  Ibid.  81. 

(*)  Cro.  Jac.  469.  (o)  1  Lev.  185. 

(0  Sir  W.  Jonet.  15.  (p)  2  Keble,  657 ;  1  Mod.  50. 

(*)  Cro.  Jac.  590.  (g)  PollexC  S5  ;  2  SwansL  467. 
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The  Duke  of  NorfolVs  Case,  called  the  case  of  perpetuity,  is  the 
next  («).  The  Lord  Chancellor  Nottingham  was  assisted  by  the  two 
Chief  Justices  and  Chief  Baron,  who  were  against  the  executory  devise; 
the  Lord  Chancellor  was  in  favour  of  it ;  and  Lord  Chief  Justice  North, 
who  decided  Taylor  v.  Biddal,  was  one  of  the  three  chiefs.  This  case 
was  reversed  after  Lord  Nottingham's  death  by  Lord  North,  then  Lord 
Keeper,  but  was  afterwards  affirmed  by  the  House  of  Lords,  reversing 
Lord  Keeper  North's  decree.  The  next  in  order  is  that  of  Meissen- 
burgh  V.  Ash  (t) ;  and  the  next  case  in  point  of  date  is  that  of  Lloyd 
V.  Carew{u).  Upon  what  ground  was  that  case  decided?  On  the 
ground  of  twenty-one  years  being  allowed  ?  No ;  but  on  the  ground 
that  a  reasonable  time  was  necessary  to  be  allowed  to  perform  the  con- 
dition, which  could  not  have  been  executed  in  the  life  of  the  donor. 
The  bill  was  in  the  first  instance  dismissed,  but  that  decision  was 
reversed  in  the  House  of  Lords.  After  the  case  of  Luddington  v. 
Kime  (x),  next  in  date,  came  a  very  important  case,  which  clearly  shows 
that  the  utmost  then  allowed  was  a  life  or  lives  in  being.  That  was 
the  case  of  Scatterwood  v.  Edge  (y).  The  Court  held  that  twenty  or 
thirty  years  was  the  probable  result  of  taking  lives  in  being ;  and  in  the 
general  use  made  of  taking  lives  in  a  family  settlement,  limiting  one 
remainder  after  another,  that  might  be  a  fair  calculation ;  but  when 
you  come  to  talk  of  twenty-eight  lives,  the  calculation  must  be  not 
twenty  or  thirty  years,  but  fifty  or  seventy  years,  thereby  substituting 
years  for  lives. 

The  cases  that  come  next  are  Marks  v.  Marks  {z),  and  Gore  v. 
Gore  (a),  and  Maddox  v.  Staines  (J),  and  Stephens  v.  Stephens  (c),  which 
last  was  decided  by  Lord  Hardwicke,  as  Chief  Justice,  and  Lord 
Talbot,  as  Lord  Chancellor;  and  which  Lord  Talbot  hoped  would  be 
a  leading  case  in  the  decision  of  all  questions  of  this  kind.  GumaU 
V.  Wood(d)  is  the  next  case,  and  in  that  it  is  quite  clear  what  Lord 
Chief  Justice  Willes  meant,  taking  the  whole  of  his  judgment  together; 
for  when  the  cases  alluded  to  by  him  are  Stephens  v.  Stephens  and 
Taylor  v.  Biddal,  and  we  have  the  authority  of  Lord  Hardwicke  that, 
before  Stephens  v.  Stephens,  Taylor  v.  Biddal  was  the  only  case,  it  is 
clear  he  must  have  intended  the  twenty-one  years  in  reference  to 

(«)  5  Ch.  Cas.  1  ;  2  Freem.  72;  Pollexf.  (y)  1  Salk.  229. 

223.  (z)  10  Mod.  419. 

(0  1  Vera.  234,  304.  (a)  2  P.  Wms.  28,  63. 

(tt)  Free.  Ch.  72,  and  Shower's  Cases  in  (6)  Ibid.  422. 

Pari  137.  (c)  Ca.  t.  Talb.  22S. 

(«)  Ld.  Raym.  203—207.  {d)  VS^illes,  213. 
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minority :  and  he  says  executory  devises  are  in  wills  what  contingent 
remainders  are  in  settlements ;  and,  by  what  he  says  in  another  part  of 
his  judgment,  he  means  that  in  respect  of  a  contingent  remainder,  when 
the  contingency  happens,  it  vests  in  the  remainderman,  but  he  cannot 
alienate  until  he  attains  twenty-one.     Bilt  in  respect  of  executory 
devises,  which  were  taken  from  contingent  remainders,  the  vesting,  as 
well  as  the  power  of  alienation,  may  be  suspended  until  the  devisee 
attains  twenty-one.     From  the  case  of  Sheffield  v.  Lord  Orrery  {e), 
another  case  decided  by  Lord  Hardwicke  as  Lord  Chancellor,   it 
appears  that  Lord  Hardwicke  thought  that  the  twenty-one  years  must 
be  in  reference  to  minority,  which  was  the  exact  point  which  he  de- 
cided in  Stephens  v.  Stephens.     In  the  same  year  (/)  the  case  of  Gul- 
liver V.  Wickett  was  decided  in  the  King's  Bench  {g).     The  limitation 
there,  no  doubt,  was  a  contingent  remainder,  and  in  reference  to  the 
devise,  and  taking  the  whole  of  what  is  said  by  the  Chief  Justice,  it 
must  be  intended  that  speaking  of  twenty-one  years  he  referred  such 
time  to  minority ;  but  at  aU  events  the  most  that  can  be  said  is,  that 
this  case  left  the  question  the  same  as  it  was  before.     Then  came  the 
case  of  Bullock  v.  Stones  (A),  a  very  important  case,  as  it  shows  that 
Lord  Hardwicke  retained  the  same  opinion  which  he  entertained  in 
the  preceding  cases.  .  Goodman  v.  Goodright  (i)  is  the  next  case,  in 
the  Court  of  King's  Bench :  it  is  unnecessary  to  state  the  facts,  but 
merely  to  refer  your  Lordships  to  what  Lord  Mansfield  said.     In 
Michaelmas  Term  in  the  same  year  was  decided  the  important  case  of 
The  Duke  of  Marlborough  v.  Godolphin  (A),  by  which  it  appears  that 
Lord  Norihington  entertained  the  same  opinion  as  Lord  Talbot  and 
Lord  Hardwicke  did,  that  a  term  of  twenty-one  years  was  not  a  term 
in  gross.     That  case  came  before  this  House,  and  the  same  doctrine  is 
laid  down  in  the  printed  case  for  the  respondent,  signed  by  Mr.  York 
and  other  eminent  counsel,  and  is  not  contradicted  by  the  reasons  on 
the  other  side  (/).     The  next  case  that  occurred,  after  that  of  Doe  v. 
Fonnereau(m\  is  the  case  of  Heath  v.  Heath  {n\  decided  by  Lord 
Thurlow.     Is  not  that  an  actual  case  of  minority  ?     Is  it  anything 
more  than  what  might  be  effected  by  legal  limitations  ?    A  limitation 
to  Edward  Heath  for  life,  with  remainder  to  his  son  in  tail,  with  re- 

{€)  8  Atk.  282.  (k)  1  Eden's  Rep.  404^  418. 

(/)  1745.  (/)  8  Bro.  P.  C.  246. 

ig)  1  Wilson,  105.  (to)  Douglas,  487,  509. 

(k)  2  Ves.  521.  (n)  1  Bro.  Ch.  Ca.  147. 
{%)  2  Buxr.  878. 
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mainder  to  William  Heath  in  fee.  It  is  in  effect  that  it  is  a  devise  to 
Edward  HeaJth  in  fee,  but  if  he  should  die  without  leaving  a  son  at  bis 
death,  capable  of  alienating,  it  should  then  go  over.  Our  proposition 
is,  that  the  term  is  not  an  absolute  term  of  twenty-one  years ;  that  it 
has  in  all  cases  reference  to  infancy,  and  all  that  that  case  decides  is, 
that  it  is  not  necessary  that  the  infancy  or  minority  should  be  that  of 
the  party  to  take,  or  the  party  from  whom  it  is  taken.  The  case  of 
Jee  V.  Audley  (o),  decided  by  Lord  Kenyon,  as  Master  of  the  Rolls, 
must  have  been  erroneously  decided,  if  this  term  of  twenty-one  years 
be  an  absolute  term ;  and  so  must  have  been  the  case  of  Rautkdge  v. 
Dorril{p),  before  Lord  Alvanley,  as  Master  of  the  Rolls;  because,  if 
tliere  may  be  an  absolute  term  of  twenty-one  years,  the  testator's 
daughter  might  have  appointed  to  issue  bom  within  the  twenty-one 
years  after  her  death,  but  it  was  decided  otherwise.  The  next  case  of 
Long  V.  Blackall{q)  is  most  important,  as  it  contains  the  opinion  of 
Lord  Kenyon,  distinctly  laid  down,  as  to  the  length  to  which  executory 
devises  can  extend.  That  case  is  also  important,  as  being  the  first  that 
allowed  the  time  for  periods  of  gestation  at  both  ends  of  the  term. 
Two  years  afterwards  the  case  of  Thellusson  v.  Woodford  {f)  came  on 
to  be  heard  before  Lord  Loughborough,  in  the  Court  of  Chancery, 
assisted  by  the  Master  of  the  Rolls  (Lord  Alvanley),  and  Justices 
Lawrence  and  Buller.  In  that  case  the  exact  question  did  not  arise, 
for  there  was  no  term  of  twenty-one  years ;  it  was  merely  a  case  of 
lives  in  being.  But  Lord  Alvanley  being  afraid,  from  what  Mr.  Justice 
Buller  had  said,  that  it  might  be  inferred  that  the  twenty-one  years 
might  be  an  absolute  term,  without  reference  to  minority,  in  giving 
judgment  expressed  himself  decidedly  to  the  contrary  (*).  When  that 
case  came  afterwards  before  this  House  the  Judges  attended,  and  Lord 
Chief  Baron  Macdonald  delivered  their  opinion ;  and  in  expressing  that 
opinion,  and  referring  to  Lord  Nottingham's  judgment  in  the  Duh£  of 
Norfolk's  Case,  he  says,  "  With  an  easy  interpretation  we  find  from 
Lord  Nottingham  what  that  tendency  to  a  perpetuity  is,  which  the 
policy  of  the  law  has  considered  as  a  public  inconvenience^^iamely, 
where  an  executory  devise  would  have  the  eflect  of  making  lands  un- 
alienable beyond  the  time  at  which  one  in  remainder  would  attain  his 
age  of  twenty-one  years,  if  he  were  not  bom  when  the  limitations  were 

(o)  1  Cox,  824.  (r)  4  Vcs.  319. 

(  />)  2  Ves.  jun.  857.  (t)  See  4  Yes.  819,  826,  887. 

{q)  7  Term  Rep.  100. 


CadeLl  V,  Palmer. 


337 


executed-  (11  Ves.  135).  And  again,  he  says  (p.  143),  "  The  esta- 
blished length  of  time  during  which  the  vesting  may  be  suspended,  is 
during  a  life  or  lives  in  being,  the  period  of  gestation,  and  the  infancy 
of  such  posthumous  child."  And  Lord  Eldon,  in  the  same  case 
(p.  146),  expresses  himself  to  the  like  e£fect,  all  strongly  implying,  that 
if  there  be  a  term  added  after  lives  in  being  it  must  be  with  reference 
to  minority. 

But  your  Lordships  may  see  the  opinion  of  Lord  Eldon  more  clearly 
expressed  in  the  case  of  Griffiths  v.  Vere  {t),  that  opinion  most  clearly 
implies  that  the  term  of  twenty-one  years  is  not  an  absolute  term,  but 
qualified  and  referable  to  infancy.  In  the  case  of  Crooks  v.  De  Vandes  (u), 
also  before  Lord  Eldon,  it  was  decided  that  a  limitation  to  take  effect 
at  the  expiration  of  thirty  years  from  the  testator's  decease  was  too  re- 
mote ;  and  in  the  case  of  Lade  v.  Holfor(jL{x\  the  suspense  of  property 
for  thirty-six  years  was  held  too  remote ;  and  in  Proctor  v.  The  Bishop 
of  Bath  and  Wells  (y),  the  possible  suspense  of  property  for  twenty-four 
years  was  held  too  remote. 

Let  us  next  proceed  to  the  important  case  of  Beard  v.  Westcott  (z). 
That  case  came  on  before  Sir  W.  Grant,  Master  of  the  Rolls,  he  sent  it 
to  the  Judges  of  the  Court  of  Common  Pleas,  who  returned  a  certificate 
in  1810.  The  effect  of  that  certificate,  if  not  overruled,  was  to  allow  an 
absolute  term  of  twenty-one  years.  Sir  W.  Grant  was  not  satisfied  with 
that  certificate,  and  entertaining  the  same  opinion  as  his  predecessor, 
Lord  Alvanley,  as  to  the  absolute  term  of  twenty-one  years,  he  sent  the 
case  back  to  the  Court  of  Common  Pleas,  particularly  putting  the  ques- 
tion to  the  Judges.  They  returned  a  certificate  (a)  in  1813,  confirming 
their  former  determination,  and  thereby  establishing  the  validity  of  an 
absolute  term  of  twenty-one  years.  Between  these  two  certificates,  the 
point  was  most  ably  discussed  by  a  very  learned  and  able  writer,  who  was 
against  the  validity  of  the  absolute  term  of  twenty-one  years.  The  case 
came  on  afterwards  before  Lord  Eldon,  Chancellor,  who,  not  being 
satisfied  with  the  certificates,  sent  the  case  to  the  Judges  of  the  Court  of 
King's  Bench  for  their  opinion.  The  Judges  of  the  Court  of  King's  Bench 
differed  firom  the  Judges  of  the  Court  of  Common  Pleas,  and  returned 
a  certificate  (ft),  that  the  devises  over  were  void,  thereby  confirming  the 
opinions  of  Lords  Talbot,  Hardwicke,  Northington,  Mansfield,  Kenyon 


(<)  9  Vee.  131 ;  and  see  post. 

(»)  Ibid.  197. 

{*)  Amb.  479. 

(y)  2  H.  Black.  Z6S, 

T.L.C. 
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and  Alvanley,  that  the  term  was  not  an  absolute  term,  but  referred  to 
minority.  The  case  came  on  again  upon  that  certificate  (c),  before 
Lord  Eldon,  and  it  was  objected  to  the  certificate,  that  it  did  not  con- 
tain a  sufficient  answer  to  the  case,  and  that  it  could  not  be  collected 
firom  it,  whether  the  circumstance,  that  the  limitations  were  to  take 
effect  at  the  end  of  a  term  of  twenty-one  years,  without  reference  to  the 
infancy  of  the  person  intended  to  take,  created  such  a  suspense  in  the 
vesting  as  to  render  the  limitations  void.  But  Lord  Eldon  said,  it  was 
impossible  that  the  Court  of  King's  Bench  should  not  have  considered 
that  point.  The  certificate  afforded  a  substantial  answer  to  the  ques- 
tions put,  and  the  inclination  of  his  own  opinion  was,  that  the  Court  of 
King's  Bench  was  right  The  question,  therefore,  as  it  appears  to  us, 
is  decided  by  all  these  cases.  There  is  not  a  single  case  that  can  be 
adduced  where  an  absolute  term  has  been  allowed  after  a  life  or  lives. 
These  decisions,  and  the  dicta  of  all  the  learned  Judges  to  whom  we 
have  referred,  establish  the  contrary,  and  that  the  term  must  be  re- 
ferable to  minority. 

Now  with  respect  to  the  text  writers,  arid  first  in  respect  of  Mr.  Feame, 
the  passage  in  his  book  may  probably  be  cited  to  induce  your  Lordships 
to  think,  that  it  was  his  opinion  that  an  absolute  term  of  twenty-one 
years  was  allowed  (cf).  But  we  submit,  that  the  whole  of  his  rea- 
soning on  the  point,  and  the  cases  which  he  refers  to  as  illustrations, 
warrant  the  contrary  mference,  which  is,  that  the  period  of  twenty-one 
years,  which  he  states  to  be  the  utmost  limit  after  a  life  or  lives  in  being, 
for  deferring  the  vesting  of  the  estate,  has  reference  to  in£uicy.  The 
late  Mr.  Cruise  in  the  sixth  volume  (e)  of  his  Digest,  and  Mr.  Justice 
Blackstone,  in  the  second  volume  (/)  of  his  Commentaries,  have  also 
laid  down,  that  the  utmost  length  that  has  been  allowed  for  the  con- 
tingency of  an  executory  devise,  is  that  of  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards.  From  the  reasoning  of  these  writers,  and 
the  cases  cited  by  them,  we  are  entitled  to  conclude,  that  they  did  not 
mean  the  twenty-one  years  as  an  absolute  term.  Now  if  the  term  of 
twenty  years  caimot  be  an  absolute  term,  if  the  testator  has  exceeded 
the  limits  allowed,  by  taking  this  term,  then  the  whole  machinery  must, 
as  we  conceive,  fall  to  the  ground.  In  Lcuk  v.  Holford  the  whole  was 
considered  bad,  and  there  was  no  modelling  of  it;  so  also,  it  was 
held  in  Craoke  v.  De  Vandes,  already  cited ;  in  Ware  v.  PolhiU{g)\ 

i 

\e)  Turn.  &  Russ.  25.  (/)  Page  174. 
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in  Lord  Southampton  v.  The  Marquis  of  Hertford  (A) ;  and  in  Mar- 
shall V.  Hofloway(i),       If,  then,  the  term  of  twenty  years  be  cut 
off,  the  consequence  will  be,  that  there  will  be  persons  in  esse,  and 
willing  to  take  if  they  could  be  allowed  to  do  so  by  law,  during  the 
tenn  of  twenty  years.     But  they  cannot  take  during  that  term,  because 
it  is  void,  and  yet  the  gift  over  cannot  be  accelerated,  becaUse  the 
testator  has  said,  that  no  person  shall  take  the  estate  as  purchaser 
until  the  expiration  of  that  term,  and  your  Lordships  would  not  violate 
the  testator's  intentions.     There  is  one  period  of  timj,  composed  of 
both   terms,   upon  which    the   testator   says,   certain  trusts  are  to 
arise.    That  period  exceeds  the  boundary  allowed  by  the  law,  and 
therefore  all  the  trusts  must  fail.     After  the  cases  of  Ooring  v.  Bicker- 
staff  and  Tkellusson  v.  Woodford,  there  can  be  no  doubt  that  the  vest- 
ing of  property  can  be  suspended  for  any  number  of  lives,  with  this 
qualification  annexed  by  Lord  Chief  Baron  Macdonald  and  Lord 
Eldon,  that  they  are  not  to  exceed  that  number  to  which  testimony 
can  be  applied  to  determine  when  the  survivor  of  the  lives  dropped. 
Is  that  the  case  here  ?    Of  the  twenty-eight  lives  twenty-one  are  alto- 
gether unconnected  with  the  parties  or  the  testator,  all  young  and  un- 
setded  in  life.     These  twenty-one  persons  may  go  all  over  the  world, 
to  the  East  and  West  Indies,  to  North  and  South  America,  and  how 
could  it  be  possible  in  such  a  case  to  determine  when  the  survivor 
dropped.     But  the  purposes  also  for  which  the  lives  are  taken  must  be 
legal     In  Tkellusson  v.  Woodford  they  were  taken  for  the  purpose  of 
accumulation,  such  purposes  being  then  legal.     But  what  are  the  lives 
here  taken  for  ?    For  the  purpose  of  supporting  limitations  void  at 
law.    The  testator  is  guilty  of  a  fraud  upon  the  rule  of  law  by  the 
use  he  has  made  of  the  twenty-eight  lives ;  for  it  is  a  maxim  of  law, 
that  that  which  cannot  be  done  directly  cannot  be  done  indirectly. 
But  it  is  said  that  the  exility  of  the  interests,  viz.  \9ld  years,  deter- 
minable on  lives  and  twenty  years  aftierwards,  out  of  which  the  trusts 
are  to  arise,  privileges  the  trusts  declared  at  this  period  of  time ;  but 
in  referring  to  perpetuity,  limitations  are  to  be  considered  according  to 
their  legal  e&ct,  and  not  by  the  quantity  of  interests  out  of  which 
they  are  to  arise ;  otherwise  limitations  held  good  in  one  case  would 
be  considered  bad  in  another. 

The  term  of  120  years  b  as  vicious  as  the  term  of  twenty  years  is 
illegal,  and  the  trusts  declared  of  both  are  void ;  and  so  also  are  the 

(A)  2  y.  &  B.  64.  (0  2  Swanst.  432. 
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ulterior  trusts ; — the  direction  to  convey  the  inheritance  from  and  after 
the  expiration  of  the  terms.  All  the  limitation3,  tlierefore,  being  void^ 
why  should  tlie  trust  for  accumulation  be  retained  ?  The  accumulation 
was  directed  for  purposes  not  allowed  by  the  law,  then  why  continue 
the  accumulation  ?  The  heir-^t-law  and  next  of  kin  have  a  right  to 
determiile  it.  The  point  which  arises  between  them  is  this,  the  per- 
sonal estate  is  directed  to  be  laid  out  in  the  purchase  of  lands,  to  be 
settled  to  certain  uses,  which  we  hold  to  be  illegal.  The  purpose  and 
object  the  testator  had  in  view  is  not,  and  it  cannot  be,  accomplished. 
Then  what  superior  right  or  equity  has  the  heir-at-law  over  the  next 
of  kin  to  ask  the  Court  that  the  property  legally  belonging  to  the  next 
of  kin,  dedicated  by  the  testator  for  purposes  which  cannot  be  ejected, 
should  belong  to  him  ?  Where,  in  the  will,  has  the  testator  shown  a 
preference  to  his  heir-at-law  over  his  next  of  kin  ?  The  case  of  TVtf- 
gonweU  v.  Sydenham  (d),  is  in  point  of  principle  in  favour  of  the  next 
of  kin.  It  was  decided  there  that  the  heir-at-law  was  entitled  to  all 
that  was  viciously  given.  Why  ?  Because  his  right  must  be  defeated 
by  a  valid  disposition.  Is  not  the  same  principle  to  be  applied  in  case 
of  personal  estate  and  next  of  kin  ?  Everything  belongs  to  the  next 
of  kin,  in  like  manner  as  to  the  heir-at-law,  that  is  not  taken  away  by 
valid  disposition;  here  nothing  is  taken  away  by  valid  disposition. 
The  personal  estate  must  therefore  be  considered  as  undisposed  of,  and 
therefore  belongs  to  the  next  of  kin. 

The  further  consideration  of  the  case  was  then  adjourned^  and  not 
resumed  until  the  session  of  1833,  when  Mr.  Preston  and  Mr.  Ift/- 
braham,  for  the  respondents,  argued  to  the  following  effect,  in  support 
of  the  decree  below : — 

The  most  eminent  conveyancers  and  text  writers  never  doubted,  as 
appeared  from  their  drafts  of  settlement  and  published  writings,  that 
twenty-one  years  after  a  life  or  any  number  of  lives  in  being  might  be 
taken  as  an  absolute  term.  If  any  man  studied  this  subject  more 
diligently  than  another  it  was  Mr.  Fearne,  who,  on  account  of  his  pro- 
found study  and  knowledge  of  it,  was  more  consulted  than  any  man  of 
his  time.  In  his  book  on  Executory  Devises,  he  says,  "  This  privilege  of 
executory  devises,  which  exempts  them  from  being  barred  or  destroyed, 
is  the  foundation  of  an  invariable  rule  with  respect  to  the  contingency, 
upon  which  an  estate  of  this  sort  is  permitted  to  take  efifect,  which  is, 
that  such  contingency  must  happen  within  a  short  space  of  time,  such 
as  a  life  in  bemg,  and  some  few  years  after  (e)."     Having  then  stated 

(d)  8  Dow,  194.  («)  Page  429. 
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some  decided  cases,  and  among  them  the  cases  of  Lloyd  v.  Carew, 
and  Marks  v.  Marks,  in  illustration  of  the  rule,  Mr.  Feame  adds, 
'^  the  timitations  in  the  last  two  cited  cases  were  confined  to  vest  within 
a  certain  number  of  months  ailer  the  end  of  a  life  in  being.     But  these 
are  not  the  utmost  limits  for  executory  devises,  for  the  courts  have 
gone  so  far  as  to  admit  of  executory  devises,  limited  to  vest  within  a 
compass  of  twenty-one  years  after  the  period  of  a  life  in  being  (/) ;" 
and  again  he  says  (p.  438),  '^  More  instances  of  the  established  limits 
of  executory  devises  will  be  given  in  the  sequel,  &c.,  only  I  shall  ob- 
serve in  this  place,  that  the  law  appears  to  be  now  settled,  that  an 
executory  devise,  either  of  real  or  personal  estate,  which  must,  in  the 
nature  of  the  limitation,  vest  within  twenty-one  years  after  the  period  of 
a  life  in  being,  is  good,  and  this  appears  to  be  the  longest  period  yet 
allowed  for  the  vesting  of  such  estates."    Mr.  Butler,  in  his  notes 
to  these  passages,  examines  recent  decisions  in  support  of  the  doctrines 
laid  down  ;  and  it  may  be  taken  as  a  proof  of  his  agreeing  with  Mr. 
Feame,  that  he,  afl«r  citing  the  words  of  Lord  Alvanley,  in  Thellusson 
V.  Woodford,  adds,  **  But  in  the  subsequent  case  of  Beard  v.  Westcott  {g) 
it  was  held  that  an  executory  devise  was  good,  though  it  was  not  to 
take  effect  till  the  end  of  an  absolute  tenn  of  twenty-one  years  after  a 
life  in  being,  at  the  death  of  the  testator,  without  reference  to  the  in- 
fimcy  of  the  person  who  was  to  take."     In  his  and  Mr.  Hargrave's 
edition  of  Coke  upon  Littleton,  in  commenting  upon  the  Duke  of  Nor- 
folk's Case^  he  says  (A),  "  The  next  advance  in  limitations  of  this  nature 
was  to  extend  them  to  a  period  within  the  compass  of  one  or  more  life 
or  lives  in  being,  and  twenty-one  years  after."     That  was  the  opinion  of 
Mr.  Butler,  writing  to  the  public ;  he  also  was  much  consulted  in  this 
branch  of  legal  learning,  and  he  had  the  largest  collection  of  manu- 
script precedents  of  any  man  living,  some  of  which  contain  limitations 
to  the  same  effect.     The  same  opinion  was  expressed  by  Mr.  Sanders 
in  his  book  on  Uses(i),  by  Mr.  Justice  Blackstone(A),  Mr.  Wooddeson(Z) 
and  Mr.  Cruise  (m),  without  any  restriction  or  qualification  as  to  the 
minority  of  any  one.     All  the  text  books  have  been  examined,  and  not 
one  passage  is  found  in  any  one  of  them  containing  a  contrary  doctrine. 
The  Judges,  the  sages  of  the  law,  are  as  uniform  as  the  text  writers, 
in  the  assertion  of  the  principles  on  which  the  decree  of  the  Court 

(/)  Page  431.  (At)  2  Comm.  174. 

(g)  5  Taunt  398.  (/)  2  Wood.  229. 

(*)  Page  S27  a,  n.  (2).  '  («)  6  Dig.  409—419,  437. 

(t)  Page  194,  4th  ed. 
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below  IS  founded.     In  the  case  of  Stanley  v.  Leigh  (n),  Sir  Joseph 
Jekyll  enters  into  the  doctrine  of  perpetuities,  and  what  he  there  says 
is  a  sufficient  answer  to  more  than  one  of  the  objections  made  to  the 
limitations  in  the  present  case.     *'  Let  us  see/'  he  says,  **  what  a  per- 
petuity is.    A  perpetuity,  as  it  is  a  legal  word,  or  term  of  art,  is  the 
limiting  an  estate,  either  of  inheritance  or  for  years,  in  such  manner 
as  would  render  it  unalienable  longer  than  for  a  life  or  lives  in  being  at 
the  same  time,  and  some  short  or  reasonable  time  after,"  &c.    After 
showing  the  mischiefs  arising  from  estates  remaining  a  long  time  un- 
alienable, he  goes  on  to  repudiate  the  old  distinction  in  the  doctrine  of 
perpetuities  between  limitations  of  fee  simple  and  of  terms  of  years, 
and  cites  with  approbation  what  Lord  Nottingham  said  on  the  same 
subject  in  the  Duke  of  NorfolWs  Case:  "  It  is  objected,"  he  says, 
(p.  680,)  '*  that  the  devisor  intended  a  perpetuity,  and  such  intention 
will  make  the  limitations  void.     Supposing  the  devisor  did  intend  a 
perpetuity,  it  would  be  very  strange,  if,  for  that  reason  only,  the  law 
should  make  those  limitations  void ;  for  if  they  do  not  really  tend  to  a 
perpetuity,  the  bounds  which  the  law  has  set  to  devises  or  limitations 
for  years  are  not  transgressed,  nor  any  of  its  rules  violated ;  so  that  the 
intention  is  vain,  and  ought  to  have  no  operation  at  all.''     Most,  if  not 
all,  of  the  cases  cited  and  examined  by  the  counsel  for  the  appellant, 
support  the  limitations  of  the  will  in  the  present  case ;  and  it  therefore 
becomes  material  to  examine  them  once  more,  and  see  what  was  the 
foundation  of  the  decisions  in  them.     Lord  Chief  Justice  Willes,  in 
the  case  of  Goodtitle  v.  Wood,  says,  that  "  of  late  years  the  doctrine  of 
executory  devises  has  been  settled ;  they  have  been  considered,  not  as 
possibilities,  but  as  certain  estates  and  interests,  and  resembled  to  con- 
tingent remainders  in  all  other  respects,  only  they  have  been  put  under 
restraints  to  prevent  perpetuities;  as  first,  it  was  held  that  the  con- 
tingency must  happen  within  a  life  in  being,  &c. ;  and  the  rule  has  in 
many  instances  been  extended  to  twenty-one  years  after  the  death  of  a 
person  in  being,  as  in  that  case,  likewise,  there  is  no  danger  of  a  per- 
petuity "  (o).     In  the  case  of  Blandford  v.  Thackerell  {p\  Lord  Lough- 
borough, then  Chancellor,  in  his  judgment,  says,  that  the  wisdom  of 
the  law  has  fixed  the  time  (of  suspension),  which  is  twenty-one  years 
after  lives  in  being ;  up  to  that  time  you  may  have  as  many  springing 
uses  as  you  please.    You  may  give  a  legacy  to  the  grandson  of  A.  bora 

(«)  2  P.  V^ms.  687.  (p)  2  Vcb.  jun.  2«. 

(o)  WUloi,  218. 
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m  the  life  of  A.  It  is  a  gobd  description  of  the  legatee,  and  he  would 
take  within  twenty-one  years  after  the  life  of  the  person  in  being. 
The  rule  of  law  admits  of  fourteen  years  (the  period  of  suspension  in 
that  case)  after  the  termination  of  lives  in  being,  and  goes  to  twenty- 
one  years.  The  rule  continued  to  be  so  understood  in  Mr.  Justice 
BuUer's  time;  and  he,  in  the  case  of  Thellusson  v.  Woodford {^y  says, 
the  rule  allowing  any  number  of  lives  in  being  a  reasonable  time  of 
gestation,  and  twenty-one  years,  is  now  the  clear  law,  that  has  been 
settled  and  followed  for  ages,  and  we  cannot  shake  that  rule  without 
shaking  the  foundation  of  the  law.  The  same  learned  Judge,  in 
another  part  of  his  judgment  in  the  same  case,  observes  (r),  that  "  the 
number  of  contingencies  is  not  material,  if  they  are  to  happen  within 
the  limits  allowed  by  law,  &c.  The  twenty-one  years  are  allowed 
because  the  law  considers  that  time  reasonable."  Lord  Alvanley,  in 
deUvering  his  opinion  in  the  same  case  («),  says,  that  ^^  by  the  Duke  of 
Norfolk's  Case  it  was  clearly  decided  that  every  executory  devise  is 
good  that  does  not  tend  to  a  perpetuity ;  the  meaning  of  which  is,  that 
every  executory  devise  is  good  that  does  not  tend  to  make  an  estate 
unalienable  beyond  the  period  allowed  by  law  as  to  legal  estates,  which 
could  not  be  protected  beyond  the  time  at  which  the  remainderman, 
who  was  not  in  existence  at  the  time  of  the  limitation  of  the  estate, 
would  arrive  at  the  age  of  maturity."  A  little  further  on  is  the  passage 
on  which  so  much  reliance  is  placed  on  the  other  side.  It  is  this :  **  As 
to  the  period  of  twenty-one  years,  &c.  Nor,  with  submission  to  the 
learned  Judge  (Buller),  who  immediately  preceded  me,  has  it  ever  been 
considered  as  a  term  that  may  at  all  events  be  added  to  such  executory 
devise  or  trust  I  have  only  found  this  dictum,  that  estates  may  be 
unaUenable  for  lives  in  being  and  twenty-one  years,  merely  because  a 
life  may  be  an  infant,  or  en  ventre  sa  mire.''  Was  it  fair  in  that  learned 
judge  to  utter  such  a  statement  in  the  face  of  so  many  authorities  to 
the  contrary  ?  Could  he  have  read  Mr.  Butler's  or  Mr.  Feame's  books  ? 
The  reporter  ought  not  to  have  taken  notice  of  such  a  dictum. — [The 
Jjord  Chancellor:  Do  you  think,  Mr.  Preston,  that  a  reporter  has  a 
right  to  supply  or  suppress  any  part  of  a  judgment  ? — Mr.  Preston :  I 
think  a  reporter  has  a  discreet  duty  to  perform ;  and  if  i  Were  the 
reporter  of  that  case  I  would  not  give  that  part  of  Lord  Alvanley's 
opinion.] 

{q)  4  Ves.  819.  {*)  4  Yes,  381. 

(r)  ibid.  826. 


3.44  Cadell  v.  Palmer. 

The  next  case  cited  against  us  is  that  of  Je^  v.  Audl€tf(t\  which 
was  decided  by  Lord  Kenyon,  then  Master  of  the  Rolls,  and  the  most 
profound  property  lawyer  of  his  time.     He  and  Lord  Ashburton  used 
to  compare  notes  of  cases  and  decisions.     They  were  both  bred  in  the 
same  way,  one  with  his  father,  a  solicitor  at  Ashburton,  the  other  also 
in  a  solicitor's  office.     He  observes,  in  his  judgment  in  that  case,  that 
"  the  limitations  of  personal  estates  are  void,  unless  they  necessarily 
vest  within  a  life  or  lives  in  being,  and  twenty-one  years,  or  nine  or 
ten  months  afterwards.     This  has  been  sanctioned  by  the  opinion  of 
judges  of  all  times,  from  the  time  of  the  Duke  of  Norfolk's  Ctue  to 
the  present.     It  is  grown  reverend  by  age,  and  is  not  to  be  broken  m 
upon.**    Next  comes  the  case  of  Roe  v.  Jeffery{u),  in  which  Lord 
Kenyon,  then  Lord  Chief  Justice,  in  delivering  the  opinion  of  the 
Court  of  King's  Bench,  says,  "  Nothing  can  be  clearer  in  point  of  law 
than  that,  if  an  estate  be  given  to  A.  in  fee,  and,  by  way  of  executory 
devise,  an  estate  be  given  over,  which  may  take  place  within  a  life  or 
lives  in  being,  and  twenty-one  years,  and  the  portion  of  a  year  after- 
wards, the  latter  is  good  by  way  of  executory  devise."     Lord  Eldon, 
in  the  case  of  Tke  Countess  of  Lincoln  v.  Tke  Dtike.  of  Newcastle  {x), 
on  appeal  in  the  House  of  Lords,  says,  "  If  the  limitation  had  been  to 
such  son,  at  the  age  of  twenty-one,  as  would  be  entitled  to  the  trust  in 
possession  of  the  real  estates,  as  the  son  must  attain  the  age  of  twenty- 
one  within  twenty-one  years  B.fter  the  expiration  of  the  life  of  his 
father,  allowing  the  period  of  gestation,  that  limitation  would  be  within 
the  limits  permitted  to  executory  devise."     His  Lordship,  giving  his 
judgment  as  Lord  Chancellor,  in  the  case  of  Griffiths  v.  Vere{ji\  more 
than  once  expresses  himself  to  the  effect,  that  by  executory  devise  an 
estate  may  be  prevented  from  vesting  for  a  life  or  lives  in  being,  and 
twenty-one  years,  with  an  addition  at  the  end  for  the  period  of  gestar 
tion.    That  was  the  settled  law  before  the  case  of  Long  v.  Blackally 
in  which  it  was  settled,  that  a  period  for  gestation  might  be  allowed 
both  at  the  beginning  and  end  of  the  term.     In  no  case  has  Lord 
Eldon,  or  any  other  judge  except  Lord  Alvanley,  said  that  the  term 
was  to  be  taken  with  reference  to  infancy.     The  next  case  of  authority 
was  that  o^Beurd  v.  Westcott  {z).    The  marginal  note  to  the  report  of 
that  case  may  mislead,  and  therefore  the  case  itself,  and  the  certificates 
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from  the  Courts  of  Common  Pleas  and  King's  Bench^  must  be  looked 
to.    The  Judges  of  the  Court  of  Common  Pleas,  who  certified  in  the 
first  argument,  were  Sir  James  Mansfield,  Mr.  Justice  Lawrence  (both 
complete  on  this  subject),  Mr.  Justice  Heath,  who  had  been  a  convey- 
ancing counsel,  and  answered  numbers  of  cases,  and  Mr.  Justice 
Chambre.     Sir  Vicary  Gibbs,  who  succeeded  Mr.  Justice  Lawrence 
on  the  bench,  heard  the  second  argument,  and  signed  the  second  cer- 
tificata    Lord  Eldon  sent  the  case  afterwards  to  the  Court  of  King's 
Bench,  and  the  certificate  of  the  Judges  there  is  reconcilable  with 
those  sent  by  the  Court  of  Common  Pleas,  and  with  all  the  authorities, 
and  with  the  principle  for  which  we  contend  in  this  case.     The  unpre- 
pared expression  of  Lord  Alvanley  has  not  availed  to  discourage  con- 
veyancers fi'om  inserting  in  devises  a  term  of  twenty-one  years,  without 
reference  to  infancy.     Upon  the  authority  of  the  cases  already  cited, 
and  of  several  others  equally  applicable,  it  is  submitted  that  no  estate 
or  interest  given  by  this  will  is  open  to  the  objection  of  transgressing 
the  rules  of  law  against  perpetuities.     The  period  of  accumulation  is 
restricted  to  a  term  of  twenty-one  years  from  the  testator's  death,  and 
an  accumulation  during  that  period  is  warranted  by  the  rules  of  law, 
and  is  consistent  with  the  provisions  of  the  statute  (a).     Every  con- 
tingent or  fiiture  interest  given  is  so  limited  that  it  must  vest,  or  fail  of 
efiect,  within  twenty  years  firom  the  death  of  the  survivor  of  the  lives 
in  bemg  at  the  date  of  the  will.     The  rule  of  law  against  perpetuities 
allows,  as  has  been  shown,  of  a  suspense  of  the  time  of  vesting  for  a 
life  or  lives  in  being,  and  a  further  period  of  twenty-one  years,  and  in 
some  cases  for  a  period  and  even  two  periods  of  gestation  in  addition. 
As  the  rule  of  law  is  not  transgressed,  but  its  limits  are  observed  by 
the  testator,  no  argument  of  fraud  on  the  rule,  or  of  inconvenience  from 
the  application  of  the  rule,  is  entitled  to  any  weight  in  a  court  of 
justice.     It  is  the  province  of  the  legislature,  and  not  of  this  House, 
sitting  as  a  court  of  justice,  to  reform  the  law  if  it  admits  of  an  incon- 
venience.    If  your  Lordships  were  to  legislate  anew  on  this  subject, 
no  man  could  frame  a  new  rule  to  be  substituted  for  the  one  which  is 
established  by  the  wisdom  of  ages,  which  is  a  &ir  deduction  fi-om 
reason  and  authority,  and  productive  of  no  mischief  whatsoever. 

The  rules  of  law  relating  to  property  are  simple,  and  may  be  easily 
learned,  if  they  be  adhered  to  and  not  altered ;  it  is  when  they  are  not 
ftdhered  to  that  the  difficulty  in  learning  them  arises.     The  argument 

(a)  89  &  40  G.  8,  c  60. 
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against  this  will  is,  that  it  is  a  fraud  on  the  rules  of*  law ;  the  same 
arguments  were  used  against  Mr.  Thellusson's  wSl.  An  act  of  parlia- 
ment was  passed  to  restrain  accumulation  to  twenty-one  years.  The 
period  for  accumulation  in  that  act  is  adopted  in  this  will.  The  limitar 
tions  after  that  period  for  a  number  of  lives  in  being,  and  twenty  years 
afterwards,  is  no  fraud  on  the  law,  because  the  law  allows  even  twenty- 
one  years.  There  can  be  no  objection  to  the  number  of  lives ;  and  if 
the  limitations  were  confined  to  them  there  would  be  no  question  of 
their  validity.  The  objection  to  Thellusson's  will  was  not  the  number 
of  lives,  which  were  nine,  but  to  the  accumulation ;  so  the  objection 
here  is  not  to  the  number  of  lives  but  to  the  additional  term  of  years. 
A  testator  may  multiply  lives  as  he  pleases,  may  take  all  the  lives  of 
this  house,  and  secure  the  certainty  of  a  longer  period  for  the  suspen- 
sion of  the  estate  than  the  addition  of  twenty  years  to  twenty-eight 
lives.  While  Heath  v.  Heath,  and  other  cases  already  commented  on, 
remain  in  the  books  unimpeached ;  it  is  absurd  to  say  that  the  term 
must  have  reference  to  the  minority  of  the  person  who  is  to  succeed  to 
the  estate,  or  of  any  other  person. 

(Besides  the  cases  mentioned,  the  learned  counsel  cited  and  com- 
mented on  those  of  Somerville  v.  Lethbridge,  King  v.  Cotton,  Wil- 
kinson V.  South,  Massenhurgh  v.  Ashe,  Kirby  v.  Fowler^  Sheffield  v. 
Lord  Orrery,  Gulliver  v.  Wtchett,  Goodtitle  v.  Wood,  and  Long  v. 
Blackall,  all  which  were  before  referred  to  by  the  appellant's  counsel) 

Sir  Edward  Sugden,  in  reply : — My  learned  friends  have  not  re- 
moved my  objection  to  this  will,  which  is,  that  it  is  a  fiuud  on  the 
rules  of  law.  The  object  of  the  testator  was  to  provide  life  estates 
for  every  member  of  his  family ;  but  he  desired  to  attain  that  object  by 
cutting  down  other  estates,  and  substituting  one  which  is  unknown  to 
the  law  of  England.  The  interests  first  given  are  all  chattel  interests, 
depending  upon  the  lives  of  twenty-eight  persons,  who  maybe  scattered 
all  over  the  world,  so  that  the  person  who  may  take  a  vested  interest 
in  the  freehold  cannot  know  when  his  estate  arises.  If  any  of  your 
Lordships  were  to  make  his  will,  he  would  begin  with  a  limitation  for 
life,  with  which  this  testator  ended.  My  friends  are  not  correct  in 
sa3ring  that  Mr.  Butler  considered  this  question,  as  to  the  term  in 
gross,  concluded.  Your  Lordships,  on  looking  into  Mr.  Butler's  last 
edition  of  Mr.  Fearne's  book,  will  find  several  notes  on  what  fell  from 
Lord  Alvanley  in  the  case  of  Thellusson  v.  Woodford,  which  show  that 
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Mr.  Butler  considered  that  point  still  open.  The  law  raises  no  objec- 
tion to  estates  granted  in  perpetuity^  provided  there  be  a  power  to  bar 
or  destroy  them^  so  as  to  render  them  alienable,  and  of  that  nature 
were  the  leases  and  conveyances  referred  to  by  my  learned  firiend. 
The  authority  of  the  late  Mr.  Cruise  was  cite(f  in  support  of  the  validity 
of  these  limitations.  I  deny  that  this  text  can  be  so  interpreted ;  but 
although  I  esteem  his  book,  I  must  say  that  he  never  lays  down  a 
proposition  in  such  a  way  as  justifies  any  one  to  rely  on  it  I  do  not 
find  fiiult  with  Mr.  Justice  Blackstone,  who  merely  lays  down  a  general 
rule,  without  adding  whether  the  term  of  twenty-one  years  is  to  be 
taj^en  in  gross,  or  with  reference  to  minority.  What  Mr.  Wooddeson 
says  of  the  term  of  twenty-one  years  is  equally  vague  and  undefined. 
I  have  a  better  right  to  conclude  firom  the  text,  that  both  these  com- 
mentators contemplated  the  case  with  reference  to  minority,  than  my 
friends  have  to  draw  the  contrary  inference ;  for  whenever  you  mention 
a  life  or  lives,  and  twenty-one  years,  you  speak  of  the  years  with 
reference  to  minority,  and  it  is  not  only  twenty-one  years  you  mean, 
but  twenty-one  years  and  some  uncertain  number  of  months  in  addition, 
both  for  infancy  and  gestation.  My  friends  have  said,,  that  in  the  case 
odjong  V.  JBlachaU{b),  Lord  Kenyon,  and  Lord  Eldon  afterwards,  in 
Beard  v.  Westcoit,  expressed  themselves  to  the  efiect  that  the  term 
may  be  taken  absolutely.  I  cannot  find  any  such  opinions.  The 
latter  case,  after  it  was  argued  in  the  King's  Bench,  came  before  Lord 
Eldon,  Chancellor,  on  fiirther  directions,  upon  the  certificate  of  that 
Court,  and  what  Lord  Eldon  there  says,  as  stated  in  the  report  (c), 
is  clearly  in  favour  of  my  proposition.  Lord  Kenyon  and  Lord 
Mansfield  ajre  also  with  me,  and  so  is  Lord  Alvanley.  My  friend  says, 
that  if  he  w^e  the  reporter,  he  would  not  report  the  dictum  of  Lord 
Alvanley.  Then  it  is  well  for  the  laws  of  England,  in  more  senses 
than  one,  that  my  finend  was  employed  otherwise  than  in  reporting. 
Is  a  reporter  to  set  down  his  own  reasons  instead  of  those  of  the  Judge, 
and  set  himself  above  all  the  Judges  ?  Lord  Alvanley,  apprehensive 
that  what  Mr.  Justice  Buller  said,  in  giving  his  judgment  in  Thellussan 
V.  Woodford,  might  be  understood  as  having  the  dehberate  concurrence 
of  the  Court,  set  himself  right  as  to  the  rule  of  law,  by  saying,  '^  As  to 
the  period  of  twenty-one  years,  it  has  never  been  considered  as  a  term 
that  may,  at  all  events,  be  added  to  an  executory  devise  or  trust  I 
have  only  found  this  dictum^  that  estates  may  be  unalienable  for  lives 
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in  being  and  twenty-one  years,  merely  because  a  life  may  be  an  in&nt*s, 
or  en  ventre  sa  mire  {d).  That  is  the  doctrine  that  is  laid  down  in 
Routledge  v.  Dorrill{e),  the  judgment  in  which  was  long  delayed,  and 
carefully  considered.  Lord  Alvanley's  opinion  is  entitled  to  the  greatest 
respect  and  attention.  My  friends  say  that  the  rule,  according  to  their 
interpretation,  has  been  established  since  the  Duke  of  Norfolk's  Case, 
But  there  was  no  suspense  there,  except  during  a  life  in  being ;  there 
was  no  term  for  years  added. 

Sir  Edward  Sugden  again  stated  some  of  the  cases  already  referred 
to,  and  more  particularly  those  of  Lloyd  v.  Carew,  Marks  v.  Marks, 
Massenburgk  v.  Aske,  Gore  v.  Gore^  Heatk  v.  Heatk,  and  Stanley  v. 
Leiyk ;  no  one  of  which,  he  insisted,  was  against  the  rule,  as  he 
understood  it ;  some  were  within  it ;  some  did  not  try  it  at  all ;  and 
from  others  of  them  no  notion  could  be  inferred  that  any  number  of 
years  could  be  added ;  but  the  addition  of  some  months  only,  for  the 
period  of  gestation,  was  formerly  considered  by  some  judges  too  much 
afler  the  death  of  the  parent  No  case  carried  the  indulgence  fiurther 
than  that  of  Lloyd  v.  Carew,  and  any  attempt  to  extend  it  ought  to  be 
resisted.  A  period  of  not  less  than  ninety  years,  on  the  most  moderate 
calculation,  must  elapse  after  the  death  of  the  testator,  before  any  estate 
can  vest.  Did  any  one  ever  think  of  such  a  suspension ;  whereas, 
formerly,  a  few  months  were  considered  too  long  ?  The  suspension  of 
these  estates  for  so  long  a  period  is  against  the  policy  of  the  law,  and 
the  power  given  here  to  convert  a  chattel  interest  into  an  estate  for  life 
shows  clearly  that  this  was  an  attempt  to  evade  the  rules  of  law,  an 
attempt  which  ought  not  to  be  favoured.  Then,  upon  the  assumption 
that  this  term  of  twenty  years  is  against  the  law,  the  question  arises, 
whether  all  the  limitations  are  not  void.  I  think  they  are ;  for  part  of 
them  cannot  be  held  good  if  part  be  bad.  The  rule  laid  down  is  this, 
where  some  of  the  limitations  go  beyond  the  period  allowed  by  law,  the 
whole  are  void :  Proctor  v.  Tke  Bishop  of  Bath  and  Wells  (/),  Leake 
V.  Robinson  (y).  You  cannot  remodel  this  estate.  There  was  never 
such  an  attempt  to  establish  a  perpetuity ;  and  I  call  on  your  Lordships, 
in  the  words  of  Lord  Nottingham,  to  stop  when  so  manifest  an  incon- 
venience arises. 

The  Lord  Chancellor,  after  suggesting  that  he  should  be  glad  of 
the  assistance  of  the  counsel  in  framing  questions  for  the  learned 
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Judges,  in  order  to  dispose  effectually  of  this  question,  moved  to  post- 
pone the  further  consideration  of  the  case,  which  was  agreed  to. 

The  learned  Judges  who  attended  were  Justices  A.  Parke,  Littledale, 
Gaselee,  Bosanquet,  Alderson,  J.  Parke  and  Taunton ;  Barons  Bayley, 
Vaughan,  BoIIand  and  Gumey ;  and  the  following  were  the  questions 
submitted  to  them  : — 

First  Whether  a  limitation  by  way  of  executory  devise  is  void,  as 
too  remote,  or  otherwise;  if  it  is  not  to  take  effect  until  after  the 
determination  of  one  or  more  life  or  lives  in  being,  and  upon  the 
expiration  of  a  term  of  twenty-one  years  afterwards,  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person  who  is  to  take 
under  such  limitation,  or  of  any  other  person. 

Secondly.  Whether  a  limitation  by  way  of  executory  devise  is  void, 
as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the 
determination  of  a  life  or  lives  in  being,  and  upon  the  expiration  of  a 
term  of  twenty-one  years  afterwards,  together  with  the  number  of 
months  equal  to  the  ordinary  period  of  gestation ;  but  the  whole  of 
such  years  and  months  to  be  taken  as  a  term  in  gross,  and  without 
reference  to  the  in&ncy  of  any  person  whatever,  bom  or  en  ventre  sa 
mere. 

Thirdly.  Whether  a  limitation  by  way  of  executory  devise  is  void,  as 
too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the  deter- 
mination of  a  life  or  lives  in  being,  and  upon  the  expiration  of  a  term 
of  twenty-one  years  afterwards,  together  with  the  number  of  months 
equal  to  the  longest  period  of  gestation  ;  but  the  whole  of  such  years 
and  months  to  be  taken  as  a  term  in  gross,  and  without  reference  to 
the  infancy  of  any  person  whatever,  bom  or  en  ventre  sa  mire* 

The  learned  Judges  attended  again  on  a  subsequent  day,  and  Mr. 
Baron  Bayley  delivered  their  opinion  as  follows ;  first,  in  answer  to 
the  first  question : — I  am  to  return  to  your  Lordships  the  unanimous 
opinion  of  the  Judges  who  have  heard  the  argument  at  your  Lordships' 
bar,  that  such  a  Ihnitation  is  not  too  remote,  or  otherwise  void.  Upon 
the  introduction  of  executory  devises,  and  the  indulgence  thereby 
allowed  to  testators,  care  was  taken  that  the  property  which  was  the 
subject  of  them  should  not  be  tied  up  beyond  a  reasonable  time,  and 
that  too  great  a  restraint  upon  alienation  should  not  be  permitted. 
The  cases  of  Lloyd  v.  Carew  (A),  in  the  year  1696,  and  Maths  v, 
^arks{i),  in  the  year  1719,  established  the  point,  that  for  certain  pur- 
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poses,  sitch  time  as,  with  reference  to  those  purposes,  might  be  deemed 
reasonable,  beyond  a  life  or  iives  in  being,  might  be  allowed.    The 
purpose  in  each  of  those  cases,  was  to  give  a  third  person  an  option, 
after  the  death  of  a  particular  tenant,  to  purchase  the  estate ;  and 
twelve  months  in  the  first  case,  and  three  months  in  the  other,  were 
held  a  reasonable  time  for  that  purpose.     These  cases,  however,  do  not 
go  the  length  for  which  they  were  pressed  at  your  Lordships'  bar ;  they 
do  not  necessarily  warrant  an  inference  that  a  term  of  twenty-one 
years,  for  which  no  special  or  reasonable  purpose  is  assigned,  would 
also  be  allowed;  and  I  do  not  state  them  as  the  foundation  upon  which 
our  opinion  mainly  depends.     They  are  only  important  as  establishing 
that  a  life  or  lives  in  being,  is  not  the  limitation ;  that  there  are  cases 
in  which  it  may  be  exceeded.     Tat/lor  v.  Biddal{k),  1677,  is  the  first 
instance  we  have  met  with  in  the  books,  in  which  so  great  an  excess 
as  twenty-one  years  after  a  life  or  lives  in  being  was  allowed,  and  that 
was  a  case  of  infancy.     It  was  a  limitation  to  the  heirs  of  the  body  of 
Aobert  Warton,  and  their  heirs,  as  they  should  attain  the  respectite 
ages  of  twenty-one,  there  might  be  an  interval  therefore,  of  twen^-one 
years  between  the  death  of  Robert,  till  which  time  no  one  could  be 
heir  of  his  body,  and  the  period  when  such  heir  should  attain  twenty- 
one,  till  which  time  the  estate  was  not  to  vest ;  and  that  limitadon  vss 
held  good  by  way  of  executory  devise.     That,  however,  was  a  case  of 
infiuicy,  and  it  was  on  account  of  that  infcncy,  that  the  vesting  wss 
postponed.     This  case  was  followed  by,  and  was  the  foundation  of,  the 
decision  in  Suphms  v.  Stephens  {I).    That  was  a  case  of  in&iicy  also, 
'he  executory  devise  tho-e  was,  "to  such  other  son  of  ihe  bodyofmy 
lughter,  Mary  Stephens,  by  my  son-in-law,  Thomas  Stephens,  as  shall 
tppen  to  attain  the  age  of  twenty-one  years,  his  heirs  and  assigns  for 
ler ;  and  the  Judges  of  the  Court  of  King's  Bench  certified  that  the  de- 
se  was  good.    The  certificate  in  that  case  is  peculiar ;  it  refers  to  7^- 
rv.  Si<j(^  and  says,  "that  however  unwilling  they  might  be  to  extend 
le  rules  laid  down  for  executory  devises,  beyond  the  rules  generally 
id  down  by  their  predecessors,  yet,  upon  the  authority  of  thatjudg- 
lent,  and  its  conformity  to  several  late  determinations  in  cases  of  terwi 
IT  years  j  and  considering  that  the  power  of  alienation  would  not  be 
istrained  longer  than  the  law  would  restrain  it,  viz.  during  the  inlsncy 
!"  the  first  taker,  which  could  not  reasonably  be  said  to  extend  to  ■ 
irpetuity;  and  considering  that  such  construction  would  make  &e 
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testator^s  whole  disposition  take  effect^  which  otherwise  would  be  de- 
feated; they  were  of  opinion^  that  that  devise  was  good  by  way  of 
executory  devise.**    This  also  was  a  case  of  infancy ;  it  was  on  account 
of  that  infancy  that  the  vesting  of  the  estate  was  postponied ;   and 
though,  under  that  limitation^  the  vesting  of  the  estate  might  be  de- 
layed for  twenty-one  years  after  the  deaths  of  Thomas  and  Mary 
Stephens,  it  did  not  follow  of  necessity  that  it  would ;  and  it  might 
vest  at  a  much  earlier  period.     These  decisions,  therefore,  do  not  dis- 
tinctly or  necessarily  establish  the  position,  that  a  term  in  gross  for 
twenty-one  years,  without  any  reference  to  infancy,  after  a  life  or  lives 
in  esse,  will  be  good  by  way  of  executory  devise ;  but  there  is  nothing  in 
them  necessarily  to  confine  it  to  cases  of  in&ncy ;  the  contemporaneous 
understanding  might  have  been,  that  it  extended  generally  to  any  term 
of  twenty-one  years ;  and  there  are  some  authorities  which  lead  to  a 
belief  that  such  was  the  case.     In  Goodtitle  v.  Wood  (m),  Lord  Chief 
Justice  Willes  discusses  shortly  the  doctrine  of  executory  devises,  and 
notices  their  progress  of  late  years.     He  says,  "  The  doctrine  of  exe- 
cutory devises,  has  been  settled;   they  have  not  been  considered  as 
bare  possibilities,  but  as  certain  interests  and  estates,  and  have  been 
resembled  to  contingent  remainders  in  all  other  respects,  only  they 
have  been  put  under  some  restraints  to  prevent  perpetuities.     At  first 
it  was  held  that  the  contingency  must  happen  within  the  compass  of  a 
life  or  lives  in  being  or  a  reasonable  number  of  years ;  at  length  it  was 
extended  a  little  further,  viz.  to  a  child  en  ventre  sa  mire  at  the  time  of 
the   Other's   death ;   because,  as   that  contingency  must  necessarily 
happen  within  less  than  nine  months  after  the  death  of  a  person  in 
being,  that  construction  would  introduce  no  inconvenience ;  and  the 
rule  has,  in  many  instances,  been  extended  to  twenty-one  years  after 
the  death  of  a  person  in  being  ;  as  in  that  case,  likewise,  there  is  no 
danger  of  a  perpetuity.'*     And  in  citing  this  passage  in  Thellusson  v. 
W(H>dford(fC)y  Lord  Chief  Baron  Macdonald  prefaces  it  by  this  eulo- 
gium :  '^  The  result  of  all  the  cases  is  thus  summed  up  by  Lord  Chief 
Justice  Willes  with  his  usual  accuracy  and  perspicuity.'*    He  does 
indeed  afterwards  say(o),  after  noticing  Long  v.  Blackall{p\  "the 
established  length  of  time,  during  which  the  vesting  may  be  suspended, 
is  during  a  life  or  lives  in  being,  the  period  of  gestation  and  the  in- 
fiuicy  of  the  posthumous  child,**  and  that  rather  implies  that  he  thought 
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the  rule  was  confined  to  cases  of  minority.  This  opinion  of  Willes, 
C.  J.,  though  not  published  till  1797,  was  delivered  in  1740;  and  in 
the  minds  of  those  who  heard  it,  or  of  any  who  had  the  opportunity  of 
seeing  it,  might  raise  a  belief  that  there  were  instances  in  which  a 
period  of  twenty-one  years  after  the  death  of  a  person  in  esse  without 
reference  to  any  minority  had  been  allowed ;  and  though  there  be  no 
such  case  reported  it  does  not  follow  that  none  such  was  decided.  In 
Goodman  v.  Goodright  (q)  is  this  passage :  "  Lord  C.  J.  Mansfield  says, 
it  is  a  future  devise  to  take  place  after  an  indefinite  fiiilure  of  issue  of 
the  body  of  a  former  devisee,  which  far  exceeds  the  allowed  compass 
of  a  life  or  lives  in  being  and  twenty-one  years  after,  which  is  the  line 
now  drawn,  and  very  sensibly  and  rightly  drawn.*'  This  was  published 
in  1766;  and  whether  the  last  approving  paragraph  was  the  language 
of  Lord  Chief  Justice  Mansfield  or  the  reporter  it  was  calculated  to 
draw  out  some  contradiction  or  explanation,  if  that  were  not  generally 
understood  by  the  profession  as  the  correct  limitation.  In  Suckworth 
V.  Thirkell{r)  Lord  Mansfield  says,  "  I  remember  the  introduction  of 
the  rule  which  prescribes  the  time  in  which  executory  devises  must 
take  effect,  to  be  a  life  or  lives  in  being  and  twenty-one  years  after- 
wards.*' In  Jee  v.  Audley  {s)  Lord  Kenyon  (Master  of  the  Rolls)  says, 
"  The  limitations  of  personal  estate  are  void,  unless  they  necessarily 
vest,  if  at  all,  within  a  life  or  lives  in  being  and  twenty-one  years,  or 
nine  or  ten  months  afterwards.  This  has  been  sanctioned  by  the 
opinion  of  judges  of  all  times,  from  the  Duke  of  Norfolk! s  Case  {t)  to 
the  present  time ;  it  is  grown  reverend  by  age,  and  is  not  now  to  be 
broken  in  upon."  In  Long  v.  JBlackall(u)  the  same  learned  Judge  says, 
"  The  rules  respecting  executory  devises  have  conformed  to  the  rules 
laid  down  in  the  construction  of  legal  limitations ;  and  the  Courts  have 
said  that  the  estates  shall  not  be  unalienable  by  executory  devises  for 
a  longer  time  than  is  allowed  by  th^  limitations  of  a  common-law  con- 
veyance. In  marriage  settlements  the  estate  may  be  limited  to  the  first 
and  other  sons  of  the  marriage  in  tail ;  and,  until  the  person  to  whom 
the  last  remainder  is  limited  is  of  age,  the  estate  is  unalienable.  In 
conformity  to  that  rule  the  Courts  have  said,  so  far  we  will  allow  exe- 
ecutory  devises  to  be  good."  And,  after  referring  to  the  Duke  of  Nor- 
folKs  Ccue,  he  concludes,  "  It  is  an  established  rule  that  an  executory 
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devise  is  good,  if  it  must  necessarily  happen  within  a  life  or  lives  in 
being  and  twenty-one  years^  and  the  fraction  of  another  year,  allowing 
for  the  time  of  gestation."  In  Wilkinson  v.  South  (x)  Lord  Kenyon 
says,  "  The  rule  respecting  executory  devises  is  extremely  well  settled, 
and  a  limitation  by  way  of  executory  devise  is  good,  if  it  may  (I  think 
it  should  be  must)  take  place  after  a  life  or  lives  in  being  and  within 
twenty-one  years,  and  the  fraction  of  another  year  afterwards."  •  We 
would  not  wish  the  House  to  suppose  that  there  were  not  expressions 
in  other  cases  about  the  same  period  from  which  it  might  clearly  be 
collected  that  minority  was  originally  the  foundation  of  the  limit,  and 
to  raise  some  presumption  that  the  limit  of  twenty-one  years  after  a 
life  in  being  was  confined  to  cases  in  which  there  was  such  a  minority; 
but  the  manner  in  which  the  rule  was  expressed  in  the  instances  to 
which  I  have  referred,  as  well  as  in  text  writers,  appears  to  us  to 
justify  the  conclusion,  that  it  was  at  length  extended  to  the  enlarged 
limit  of  a  life  or  lives  in  being  and  twenty-one  years  afterwards.  It  is 
difficult  to  suppose  that  men  of  such  discriminating  minds,  and  so 
much  in  the  habit  of  discrimination,  should  have  laid  down  the  rule 
as  they  did,  without  expressing  minority  as  a  qualification  of  the 
limit, — particularly  when  in  many  of  the  instances  they  had  minority 
before  their  eyes,— had  it  not  been  their  clear  understanding,  that  the 
rule  of  twenty-one  years  was  general  without  the  qualification  of  mi- 
nority. Mr.  Justice  Blackstone,  in  his  Commentaries  (y),  puts  as  the 
limits  of  executory  devises  that  the  contingencies  ought  to  be  such  as 
may  happen  within  a  reasonable  time,  as  within  one  or  more  lives  in 
being  or  within  a  moderate  term  of  years ;  for  Courts  of  Justice  will 
not  indulge  even  wills  so  as  to  create  a  perpetuity.  The  utmost  length 
that  has  been  hitherto  allowed  for  the  contingency  of  an  executory 
devise,  of  either  kind,  to  happen  in,  is  that  of  a  life  or  lives  in  being, 
and  twenty- one  years  afterwards ;  as  when  lands  are  devised  to  such 
unborn  son  of  a  feme  covert  as  shall  first  attain  twenty-one,  and  his 
heirs,  the  utmost  length  of  time  that  can  happen  before  the  estate  can 
vest  is  the  life  of  the  mother,  and  the  subsequent  infancy  of  her  son ; 
and  this  has  been  decreed  to  be  a  good  executory  devise.  Mr.  Fearne, 
in  his  elaborate  work  upon  executory  devises,  lays  down  the  rule  in  the 
same  way :  "  An  executory  devise  to  vest  within  a  short  time  after  the 
period  of  a  life  in  being  is  good ;"  as  in  Lloyd  v.  Carew,  which  he  states, 
and  Marks  v.  Marks :  and  he  says, ''  The  Courts,  indeed,  have  gone  so 

(«)  7  Tenn  Rep.  658.  (y)  2  BL  Comm.  174, 16th  ecL 
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figur  as  to  admit  of  executory  devises  limited  to  vest  within  twenty-one 
years  after  the  period  of  a  life  in  being  ;'*  as  in  Stephens  v.  Stephens^ 
Taylor  v.  Hiddal,  Setbbarton  v.  Sabbarton  {z\  all  of  which  he  states, 
and  in  all  of  which  the  vesting  was  postponed  on  account  of  minority 
only ;  and  then  he  draws  this  conclusion,  "  That  the  law  appears  to 
be  now  settled,  that  an  executory  devise,  either  of  a  real  or  personal 
estate,  which  must  in  the  nature  of  the  limitation  vest  within  twenty- 
one  years  after  the  period  of  a  life  in  being,  is  good ;  and  this  appears 
to  be  the  longest  period  yet  allowed  for  the  vesting  of  such  estates." 
The  instances  put,  all  instances  of  minority,  might  certainly  have  sug- 
gested that  it  was  in  cases  of  minority  only  that  the  twenty-one  years 
were  allowed;  but,  by  stating  it  generally  as  he  did,  he  must  have 
considered  twenty-one  years  generally,  independently  of  minority,  as 
the  rule.  The  same  observation  applies  to  Mr.  Justice  Blackstone. 
That  such  was  Mr.  Fearne*s  understanding  may  be  collected  from 
many  other  passages  in  his  book ;  but  from  none  more  distinctly 
than  in  the  third  division  of  his  first  chapter  on  executory  devises  (a), 
where,  after  having  mentioned  as  the  second  sort  of  executcMry  de- 
vises those  where  the  devisor  gives  a  future  estate,  to  arise  upon 
a  contingency,  without  at  present  disposing  of  the  fee ;  and  after 
putting  several  instances,  he  then  concludes  the  division  thus :  "  And 
the  case  of  a  limitation  to  one  for  life,  and  from  and  after  the  ex- 
piration of  one  day  (or  any  other  supposed  period,  not  exceeding 
twenty-one  years,  we  may  suppose),  next  ensuing  his  decease,  then 
over  to  another,  may  be  adduced  as  an  instance  of  the  call,  for  the  latter 
part  of  the  extent  to  which  I  have  opened  the  second  branch  of  the 
general  distribution  of  executory  devises."  And  in  his  third  chapter  (6) 
he  begins  his  eighth  division,  with  this  position :  "  It  is  the  same  (that 
is,  that  an  executory  devise  is  not  too  remote)  if  the  dying  without 
issue  be  confined  to  the  compass  of  twenty-one  years,  after  the  period 
of  a  life  in  being.*'  And  in  the  eighth  division  of  the  fourth  chapter  (c) 
he  says,  "  It  seems  now  to  be  settled,  that  whatever  number  of  linuta- 
tions  there  may  be  after  the  first  executory  devise  of  the  whole  inte- 
rest, any  one  of  them  that  is  so  limited  that  it  must  take  efiEbct,  if  at 
all,  within  twenty-one  years  after  the  period  of  a  life  then  in  being, 
may  be  good  in  event,  if  no  one  of  the  preceding  limitations,  which 
woyld  carry  the  whole  interest,  happens  to  vest"    The  opinion  of  Mr. 

(«)  Cas.  t  Talb.  55,  245.  (b)  Page  470. 

(a)  9tb  ed,  399,  401.  (c)  Page  517. 
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Fearne  is  continued  in  the  different  editions,  from  the  period  when  his 
work  was  first  published  in  1773,  down  to  the  present  time ;  but,  upon 
that  expression  which  occurs  in  Thellusson  v.  Woodford  (d),  showing 
that  a  doubt  existed  in  the  mind  of  Lord  Alvanley,  that  doubt  is  intro- 
duced into  a  subsequent  edition,  for  the  purpose  of  consideration ;  but  it 
does  not  appear  to  me,  from  anything  expressed  by  his  great  and  expe- 
rienced editor,  or  in  any  note  of  his,  that  he  thought  the  rule  laid  down 
by  Mr.  Feame  was  not  the  right  and  correct  rule ;  but  instead  of  that, 
he  seems  to  have  intimated,  that  his  opinion  was  in  conformity  with  it ; 
because  he  gives  extracts  firom  what  Mr.  Hargrave,  who  agrees  vrith 
Mr.  Fearne,  had  said  upon  the  subject,  as  if  the  inclination  of  his  opinion 
was  that  Mr.  Feame  was  right,  and  that  the  unqualified  rule  of  twenty- 
one  years  was  correct     At  length,  in  Beard  v.  Westcott  (c),  the  ques- 
tion whether  an  executory  devise  was  good,  though  it  was  not  to  take 
efiect  till  the  end  of  an  absolute  term  of  twenty-one  years  after  a  life 
in  being  at  the  death  of  a  testator,  without  reference  to  the  infancy  of 
the  person  intended  to  take,  was  distinctly  and  pointedly  put  by  Sir 
W.  Grant,  the  then  Master  of  the  RoUs ;  and  the  Court  of  Common 
Pleas  certified  that  it  was.     The  point,  though  necessarily  involved  in 
that  will,  was  not  prominently  brought  forward,  either  upon  the  will 
itself,  or  upon  the  first  of  the  two  cases  that  was  stated ;  and  lest 
it  might  have  escaped  the  notice  and  consideration  of  the  Court  of 
Common  Pleas,  it  was  made  the  subject  of  an  additional  statement  to 
that  Court     The  first  certificate  was  in  November,  1812 ;  the  next  in 
November,  1813;  and  the  Judges  who  signed  them  were  Sir  James 
Mansfield,   Mr.  Justice  Heath,  Mr.  Justice  Lawrence,  Mr.  Justice 
Chambre,  and  Mr.  Justice  Gibbs,  men  of  great  experience,  and  some 
of  them  very  familiar  with  the  law  of  executory  devises.     Those  cer- 
tificates stood  unimpeached  until  18SS,  when  the  same  case  was  sent 
by  Lord  Eldon  to  the  Court  of  King's  Bench,  and  that  Court  certified 
that  the  same  limitations  which  the  Common  Pleas  had  held  valid, 
were  void,  as  being  too  remote  ;  but  the  foimdation  of  their  certificate 
was,  that  a  previous  limitation,  clearly  too  remote,  and  which  was  so 
considered  by  the  Court  of  Common  Pleas,  made  those  limitations  also 
void,  which  the  Common  Pleas  had  held  good.     The  subsequent  limi- 
tations were  considered  as  being  void,  not  from  any  infirmity  existing 
in  themselves,  but  from  the  infirmity  existing  in  the  preceding  limita- 
tion ;  and  because  that  was  a  limitation  too  remote,  the  others  were 

(tf )  4  Vei.  387.  (0)  5  Taunu  398. 
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considered  as  being  too  remote  also.  Whether  the  Court  of  King's 
Bench  gave  any  positive  opinion  on  that,  I  am  unable  to  say.  I  think 
the  Court  of  King's  Bench  would  have  taken  much  more  time  to  con- 
sider that  point  than  they  did,  and  have  given  it  greater  consideration 
than  it  received,  if  they  had  intended  to  differ  from  the  certificate  that 
had  been  given  by  the  Court  of  Common  Pleas ;  but,  when  it  became 
totally  immaterial  in  the  construction  they  were  putting  upon  the  will, 
to  consider  whether  they  were  or  were  not  prepared  to  differ  from  the 
Court  of  Common  Pleas,  it  is  not  to  be  wondered  at,  that  that  point 
was  not  so  fully  considered  as  it  might  otherwise  have  been.  Upon 
the  direct  authority,  therefore,  of  the  decision  of  the  Court  of  Common 
Pleas,  in  Beard  v.  Westcotty  and  the  dicta  by  L.  C.  Justice  Willes, 
Lord  Mansfield  and  Lord  Kenyon,  and  the  rules  laid  down  in  Black- 
stone  and  Feame,  we  consider  ourselves  warranted  in  saying  that  tht 
limit  is  a  life  or  lives  in  being,  and  twenty-one  years  afterwards  unth- 
out  reference  to  the  infancy  of  any  person  whatever.  This  will  cer- 
tainly render  the  estate  unalienable  for  twenty-one  years  after  lives  in 
being,  but  it  will  preserve  in  safety  any  limitations  which  may  have 
been  made  upon  authority  of  the  dicta  or  text  writers  I  have  men- 
tioned ;  and  it  will  not  tie  up  the  alienation  an  unreasonable  length  of 
time. 

Upon  the  second  and  third  questions  proposed  by  your  Lordships, 
whether  a  limitation  by  way  of  executory  devise  is  void  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  effect  until  after  the  determination  of  a 
life  or  lives  in  being,  and  upon  the  expiration  of  a  term  of  twenty-one 
years  afterwards,  together  with  the  number  of  months  equal  to  die 
ordinary  or  longest  period  of  gestation,  but  the  whole  of  such  years 
and  months  to  be  taken  as  a  term  in  gross,  and  without  reference  to 
the  infancy  of  any  person  whatever,  bom  or  en  ventre  sa  mire,  the 
unanimous  opinion  of  the  Judges  is,  that  such  a  limitation  would  be 
void  as  too  remote.  They  consider  twenty-one  years  as  the  limit,  and 
the  period  of  gestation  to  be  allowed  in  those  cases  only  in  which  tie 
gestation  exists* 

The  Lord  Chancellor  {Lord  Brougham). — I  shall  move  your 
Lordships  to  concur  in  the  opinions  expressed  by  the  learned  Baron, 
as  the  unanimous  resolutions  of  the  Judges.  The  two  last  questions 
were  put  with  a  view  to  comprehend  more  fully  the  question  argued  at 
the  bar,  and  to  see  the  origin  of  the  rule.    That  rule  was  originally  in- 
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troduced  in  consequence  of  the  infancy  of  parties ;  but  whatever  was  its 
beginning  it  is  now  to  be  taken  as  established  by  the  dicta  of  the  Judges 
from  time  to  time.    A  decision  of  your  Lordships  in  the  last  resort,  as- 
sisted here  by  the  then  Chief  Justice  of  the  Common  Pleas,  in  Lloyd  v. 
Carew{f)  settled  the  rule,  for  the  whole  question  was  there  gone  into. 
Some  doubt  has  been  expressed  as  to  whether  this  principle  was 
adopted  as  the  uniform  opinion  of  conveyancers.     It  is  impossible  to 
read  the  passages  read  by  the  learned  Baron  from  Mr.  Feame*s  book 
without  seeing  that  it  was  the  settled  opinion  of  that  eminent  person, 
that  twenty-one  years  might  be  taken  absolutely.     The  able  editor  of 
his  book  was  of  the  same  opinion,  and  Mr.  Justice  BuUer's  opinion 
was  stated  by  him  and  examined.     Mr.  Butler  makes  it  a  question  of 
separate  consideration,  and  treated  the  subject  as  Mr.  Feame  had  done. 
The  opinion  of  Lord  Mansfield  was  the  same,  and  the  doctrine  is  not 
weakened  by  what  Lord  Kenyon  is  stated  to  have  said  in  Long  v. 
Blachall[g).     In  the  opinion  of  all  the  rule  was  clearly  confined  to 
twenty-one  years,  as  the  period  now  understood.     It  was,  however, 
necessary  to  state  the  first  question  for  the  opinion  of  the  Judges,  and 
they  have  not  shrunk  firom  the  consideration  of  it     It  was  also  right 
to  have  put  the  other  two  questions,  to  which  the  learned  Judges  also 
applied  themselves,  and  they  have  excluded  the  period  of  gestation 
beyond  the  term  of  twenty-one  years,  except  where  the  gestation 
actually  exists.     If  your  Lordships  be  of  the  same  opinion  you  will 
affirm  the  judgment  of  the  Court  below  and  dispose  of  this  case.     The 
rule  will  then  be,  that  a  limitation  will  not  be  too  remote  if  the  vesting 
be  suspended  for  twenty-one  years  beyond  a  life  or  lives  in  being,  but 
that  beyond  that  period  it  would. 

The  judgment  of  the  Court  below  was  aflSrmed. 


Cadell  V.  Palmer,  is  the  leading  authority  on  the  important  rule  against 
Perpetuities,  because  in  that  case  its  Umits,  not  before  in  all  respects 
precisely  laid  down,  may  be  considered  as  having  been  finally  ascertained 
and  marked  out,  by  the  high  authority  of  the  House  of  Lords. 

The  term  ^'  rule  against  perpetuities"  does  not  very  happUy  describe  what 
is  meant  by  it ;  for  it  not  only  aims  against  persons  renderii^  property  abso- 
lutely inalienable,  so  that  it  should  always  remain  in  a  certain  line  or  family, 
but  also  against  property  being  rendered  inalienable  beyond  a  certain  period. 

(/)  Show.  Pari  Cas.  137.  {g)  7  Tenn  Rep.  100. 
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It  IS  not  intended  iu  this  note  to  trace  the  history  of  the  rale,  as  this  is 
done  with  great  accuracy  by  Mr.  Hargrave  in  his  argument  in  TfieUwt' 
son  V.  Woodford  (4  Ves.  247 ;  2  Jur.  Arg.  7),  and  by  Mr.  Lewis  in  his 
learned  Treatise  upon  Perpetuities ;  suffice  it  to  say  that  some  of  the  earliest 
attempts  at  making  land  inalienable  were  the  restraints  endeavoured  to  be 
placed  upon  the  tenants  in  tail,  to  prevent  them  from  suffering  recoveries  or 
levying  fines,  but  without  success.  "  And  it  was  observed,"  says  Coke, 
**  that  these  perpetuities  were  bom  under  some  unfortunate  constellation ; 
for  they,  in  so  great  a  number  of  suits  concerning  them  in  all  the  Courts  in 
Westminster,  never  had  any  judgment  given  for  them,  but  many  judgments 
given  against  them.  And  from  these  fettered  inheritances  the  freeholds  of 
the  subject  are  thereby  set  at  liberty,  according  to  their  original  freedom." 
10  Rep.  320. 

Thus  it  has  been  decided,  that  the  power  of  a  tenant  in  tail  to  suffer  a  re- 
covery or  alien  could  not  be  restrained  by  any  condition  {Bonday's  (Jose,  9 
Rep.  128 ;  Co.  Litt.  293  b,  934 a),  proviso  (Corbet's  Case,  1  Rep.  83 ;  Mild- 
mays  Case,  6  Rep.  40 ;  Pierce  v.  Win,  1  Vent.  321 ;  Mary  Portingtons 
Case,  10  Rep.  35),  limitation  {Foyy.  Hynde,  Cro.  Jac.  696),  custom  (Ta^/or 
V.  Shaw,  Carter,  6,22),  recognizance  or  statute  (Poolers  Case,  cited  Moore, 
810),  or  covenant  (Collins  v.  Plummer,  1  P.  Wms.  104).  And  in  more 
recent  times  a  trust  in  a  deed  creating  estates  tail,  afler  any  contract  for 
alienation,  to  raise  a  sum  of  money  for  the  persons  next  in  the  course  of 
limitation,  has  been  held  void  as  tending  to  a  perpetuity.  Mainwaring  v. 
Baxter,  5  Ves.  468. 

The  principle  upon  which  all  these  cases  proceeded  is  this,  that  die 
power  of  alienation  by  the  proper  mode,  viz.  a  recovery,  was  an  inseparable 
incident  to  an  estate  tail,  and  could  not  therefore  by  any  means,  either  direct  or 
indirect,  be  barred  or  restrained.  And  now  fines  and  recoveries  are  abolished 
any  attempt  to  restrain  a  tenant  in  tail  from  disentaihng  his  property,  ac- 
cording to  the  provisions  of  the  Fines  and  Recoveries  Abolition  Act  (3  &  4 
Will.  4,  c.  74),  would  be  equally  unsuccessful. 

Although  the  efforts  to  render  land  absolutely  inalienable  were  thus  one 
by  one  defeated,  the  ingenuity  of  lawyers  has,  almost  down  to  the  present 
period,  been  taxed,  by  the  vanity  or  caprice  of  the  owners,  to  tie  up  or  to  render 
land  inalienable,ybr  as  long  a  period  as  the  law  would  allow — a  period  which, 
as  we  have  before  observed,  has  only  recently  been  finally  determined. 

Another  attempt  at  creating  perpetuities  by  means  of  successive  life  inte- 
rests was  also  defeated.  Thus  in  the  case  of  The  Duhe  of  Marlhonmgk  v. 
Oodolphin,  1  Eden's  Rep.  404,  the  testator,  John  Duke  of  Marlborough, 
devised  his  real  estates  to  trustees,  in  trust  for  several  persons  for  life,  with 
remainders  to  their  first  and  other  sons  in  tail  male  successively ;  but  directed 
his  trustees,  upon  the  birth  of  every  son  of  each  tenant  for  life,  to  revoke  the 
uses  before  limited  to  their  respective  sons  in  tail  male,  and  to  limit  the 
premises  to  such  sons  for  their  hves,  with  immediate  remainders  to  the 
respective  sons  of  such  sons  in  tail  male.    It  viras  held  by  Lord  Keeper 
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Henley,  that  the  clause  of  revocation  and  resettlement,  as  tending  to  a  per- 
petQitjy  and  repugnant  to  the  estate  limited,  was  void  and  of  no  effect. 

Where,  however,  an  executory  trust,  if  carried  literally  into  effect,  would 
be  void  for  illegality  by  infringing  the  rule  against  perpetuties,  the  Court  of 
Chancery,  in  order  to  carry  the  testator's  intentions  as  far  as  possible  into 
effect,  or  as  it  is  termed  cy  pr^,  will  direct  a  settlement  to  be  made  as 
strictly  as  the  law  will  permit.  Thus  in  Humherston  y.  Sumb&rston  (1 
P.  Wms.  332 ;  S.  C.  2  Vem.  737 ;  Prec.  Ch.  465),  where  there  was  a 
devise  to  a  corporation,  in  trust  to  convey  to  A.  for  life,  and  afterwards, 
upon  the  death  of  A.,  to  his  first  son  for  life,  and  so  to  the  first  son  of  that 
first  son  for  life,  with  remainder,  in  default  of  issue  male  of  A.,  to  B.  for 
life,  and  to  his  sons  and  their  sons  in  the  same  manner.  Lord  Cowper  said, 
that  though  the  attempt  to  create  a  perpetuity  was  vain,  yet,  so  fiir  as  was 
consistent  with  the  rules  of  law,  it  ought  to  be  complied  with ;  and  he 
directed  that  all  the  sons  already  born  should  take  estates  for  life,  with 
limitations  to  their  unborn  sons  in  tail.  See  Williams  v.  Teale,  6  Hare, 
289,  and  cases  there  cited. 

The  cases,  however,  upon  the  subject  of  perpetuities,  in  later  times,  have 
arisen  principally  out  of  springing  or  shifting  uses,  and  executory  devises 
w  trusts,  deriving  their  origin  from  the  Statute  of  Uses  (27  Hen.  8,  c.  10) 
and  the  Statute  of  Wills  (32  Hen.  8,  c.  5,  and  34  &  35  Hen.  8,  c.  5), 
which  were  not  capable  of  being  barred  or  destroyed  by  the  owner  of  the 
prior  estate  (1  Sand.  Uses,  146,  153;  Kent  v.  Steward,  Cro.  Car.  368; 
Smith  V.  WarrenyCro.  Eliz.  688 ;  Pells  v.  Brown,  Oro.  Jac.  690 ;  and  post, 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  Ell.  647) ;  and  consequently  the  pro- 
perty could  not  be  aliened  until  the  gift  over  took  effect.  Suppose,  for 
instance,  a  person  by  will  devised  land  to  A.  and  his  heirs,  with  a  proviso 
that  on  the  failure  of  the  issue  of  B.  it  should  go  over  to  C.  Now  in  the 
case  supposed,  A.  could  in  no  way  bar  or  destroy  the  executory  devise  over 
to  C. ;  and,  as  long  therefore  as  any  issue  of  B.  was  in  existence,  it  followed 
that  the  estate  was  inalienable. 

To  obviate  the  inconvenience  which  would  arise  from  property  being  tied 
up  for  such  a  period,  the  rule  against  perpetuities  has  at  length  laid  down  as 
the  extreme  limit  beyond  which  property  cannot  be  rendered  inalienable, 
viz.  a  life  or  lives  in  being,  and  twenty^one  years  afterwards,  without 
reference  to  the  infancy  of  any  person  whatever,  and  that  a  person  en 
ventre  ea  rnh'S  is,  for  the  purposes  of  the  rule,  considered  as  in  existence. 

Thus  a  child  en  ventre  sa  m^re  is  considered  as  a  life  in  being,  and  with 
reference  to  the  term  of  twenty-one  years,  though  born  after  its  expiration, 
he  will  be  considered  as  though  he  were  in  existence  during  the  whole  period 
of  gestation. 

Persons  not  bearing  in  mind  that  an  infant  en  ventre  sa  m^re  is  to  be 
considered  as  if  he  were  in  esse,  fell  into  the  error  of  supposing,  that  in 
addition  to  a  life  or  lives  in  being,  a  term  of  twenty-one  years,  together  with 
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a  number  of  months  equal  to  the  ordinary  or  longest  period  of  gestation, 
might  be  added.  The  answer,  however,  of  the  Judges  to  the  second  and 
third  questions  put  to  them  by  the  House  of  Lords  in  the  principal  case, 
placed  the  question  upon  a  true  foundation,  viz.  that  after  the  life  or  Hves  in 
being,  the  twenty-one  years  is  the  limits  and  the  period  of  gestation  is  to  be 
allowed  in  those  cases  only  in  which  the  gestation  exists. 

Although  a  life  or  lives  be  not  taken  as  part  of  the  period,  the  other 
portion,  viz.  the  twenty-one  years,  cannot  be  exceeded.  Thus  in  Palmer 
V.  Holfordy  4  Russ.  403,  where  a  testator  gave  bank  stock  to  trustees  to 
accumulate,  and  to  assign  the  accumulated  fund  to  the  children  of  his  son 
Charles  who  should  be  living  twenty-eight  years  from  his  decease,  other 
than  an  eldest  or  only  son,  as  tenants  in  common,  and  if  but  one  such  child 
then  the  whole  to  such  child,  and  in  case  no  such  child  or  children  other 
than  and  except  an  eldest  or  only  child  should  be  living  at  the  expiration  of 
twenty-eight  years,  then  over.  It  was  held  by  Sir  J.  Leach,  M.  R.,  that 
the  bequest  was  void.  '^The  expressed  intention,"  said  his  Honor,  ''is, 
that  all  the  children  of  Charles,  other  than  an  eldest  son,  should  take,  who 
were  living  at  the  expiration  of  twenty-eight  years,  and  that  no  person 
should  take  before  that  period.  If  Charles  had  such  children  bom  to 
him  at  any  time  within  seven  years  from  the  testator's  death,  then  the 
vesting  of  the  interests  of  such  children  who  were  unborn  at  the  death  of 
the  testator  would  have  been  suspended  for  more  than  twenty^one  yearSf 
and  the  gift  therefore  is  too  remote  and  void ;  and  the  gifts  over,  not  being 
to  take  effect  until  after  the  same  period,  which  is  too  remote,  are  necessarily 
void  also.''    See  also  Speakman  v.  Speahman,  8  Hare,  180. 

But  although  property  be  limited  so  as  not  to  vest  until  after  the  expira- 
tion of  twenty-rone  years,  if  the  limitation  be  to  persons  living  at  the  testor 
tor's  death,  it  will  not  be  void  on  account  of  remoteness.  Thus  in  Lachlan 
V.  Reynolds,  9  Hare,  796,  where  the  testator  directed  that  his  executors, 
when  thirty  years  were  expired,  should  order  all  his  property,  both  freehold 
and  leasehold,  to  be  sold,  and  two-thirds  thereof  to  be  divided  amongst  his 
children  living  at  that  period,  or  to  their  heirs.  Sir  George  Turner,  Y.  C, 
was  of  opinion  that  the  word  "  or"  ought  to  be  construed  as  "and."  His 
Honor  observed,  **  It  appears  to  me,  that  this  amounts  to  no  more  than  a 
gift  to  such  of  several  persons  who  may  be  living  at  the  death  of  the  testator 
as  shall  be  living  at  the  end  of  thirty  years.  The  legacies  are  vested  at  the 
termination  of  a  life  in  being  at  the  death  of  the  testator ;  and  they  are  not, 
therefore,  liable  to  any  objection  on  the  ground  of  remoteness." 

It  has  also  been  determined  that  the  rule  la  applicable  to  limitatioDS  of 
personal  as  well  as  of  real  estate,  and  is  to  be  followed  in  equity  as  well  as  at 
law.    2  Jur.  Arg.  51 ;  Lewis,  Perpet.  169. 

Before  examining  the  application  of  the  rule  to  various  classes  of  cases,  it 
may  be  mentioned  that  the  governing  principle  (which  will  hereafter  be 
abundantly  illustrated)  is,  that  possible,  and  not  acttial,  events  are  alone 
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considered,  and  that  consequently  no  limitatioii  will  be  good,  unless  it  neces- 
tarilyy  if  at  all,  takes  effect  within  the  time  allowed  by  the  rule ;  nor  will 
any  gift  be  valid  if  it  possibly  may  include  objects  too  remote. 

A  gift,  moreoYcr,  must  not  only  vest  within  the  time  limited  by  the  rule 
against  perpetuities,  but  the  interests  of  the  respective  parties  in  the  property 
must  be  capable  of  ascertainment  within  that  period,  otherwise  the  gift  will 
be  void.     Curtis  v.  Lukiriy  5  Beav.  147. 

The  period  from  which  the  time  allowed  by  the  rule  begins  to  run,  when 
the  Umitations  are  created  by  deed,  is  its  date  (Lewis,  Perpet.  171) )  when 
by  will,  is  the  death  of  the  testator.  TregonrceU  v.  Sydenham,  3  Dow.  194, 
215 ;  Ibbetson  v.  IbhetsoUy  10  Sim.  515 ;  Vanderplank  v.  Kingy  3  Hare, 
17;  Faulkner  v.  Daniel,  lb.  216 ;  Williams  v.  Teale,  6  Hare,  251  j  Rye's 
Settlement,  10  Hare,  112;  Peard  v.  Kekewich,  15  Beav.  173;  Southern 
V.  WoUaston,  16  Beav.  166,  276;  Monypenny  v.  Dering,  2  De  Gex, 
Mac.  k  Gord.  145 ;  Dungannon  v.  Smith,  12  C.  &  F.  546.  Sed  vide 
Harris  v.  Dams,  1  Coll.  416;  Andrew  v.  Andrew,  lb.  690. 

Rule  as  applicable  to  Limitations  after  a  Failure  of  Issue  or  Heirs, 

An  executory  devise,  or  springing  or  shifting  use  to  arise  after  an  indefi' 
nite  failure  of  issue  will  be  void  as  against  the  rule. 

Suppose,  for  instance,  there  be  a  gift  to  A.  and  his  heirs,  with  a  limitation 
over,  on  the  failure  of  the  issue  of  B.  a  stranger,  to  C.  and  his  heirs ;  now 
it  is  evident  that  the  issue  of  B.  might  not  fail  for  centuries,  and  during  that 
period  the  property  would  be  inalienable,  inasmuch  as  A.  could  not,  in 
case  it  were  an  executory  devise,  or  a  shifting  or  springing  use,  bar  or 
destroy  the  estate  limited  to  C,  it  is  therefore  void  as  too  remote.  See 
Badger  v.  Lloyd,  1  Ld.  Raym.  526 ;  1  Salk.  233. 

Again,  where  the  general  failure  of  issue  is  that  of  a  person  having  a 
prior  life  estate,  unless  it  be  restricted  either  to  issue  living  at  his  death, 
or  he  takes  by  implication  an  estate  tail,  the  gift  over  will  be  void. 

Questions  of  considerable  difficulty  of^n  arise  in  determining  whether 
words  importing  a  failure  of  issue  mean  a  general  failure,  or  a  &ilure  of 
issue  at  the  death  of  such  person.  (See  Forth  v.  Chapman,  post,  where 
this  question  is  fully  discussed.)  If  the  former  construction  prevail,  then 
any  gift  dependent  upon,  or  to  take  effect  after  it,  will  (with  the  exceptions 
hereafter  mentioned)  be  void ;  if  the  failure  of  issue  be  restricted  to  issue 
hying  at  the  death,  then  the  gift  over  will  be  good  as  being  clearly  within 
the  rule.     See  and  consider  now  1  Vict.  c.  26,  s.  29. 

It  has  been  before  stated  that  there  are  some  exceptions  to  the  rule  as  to 
the  effect  of  a  limitation  over  after  a  general  failure  of  issue ;  perhaps  a  more 
accurate  expression  would  have  been,  that  the  Courts,  being  desirous  of  carry- 
ing out  the  intention  of  the  testator  as  far  as  possible,  and,  in  order  to  render 
what  would  be  void  as  an  executory  devise  over,  after  a  general  failure  of 
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imvLB,  valid  as  a  remainder  dependent  upon  an  estate  tail,  have  given,  when 
they  conldy  an  estate  tail  by  implication  to  the  prior  deyisee,  upon  which  a 
valid  remainder  over  may  be  limited^  instead  of  an  estate  in  fee  determinable 
by  an  executory  gift  over  on  a  general  failure  of  issue,  which  as  we  have 
before  seen  is  bad.  Suppose,  for  instance,  an  estate  be  devised  to  A.  and 
bis  heirs,  but  if  he  die  without  heirs  of  his  body,  or  without  issue,  to  B., 
if  this  were  construed  as  an  estate  in  fee  in  A.,  with  an  executory  devise 
over  to  B.  on  a  general  failure  of  issue,  the  gift  over  to  B.  would  be  void 
as  too  remote ;  but  the  Courts,  considering  that  it  was  the  intention  of  the 
testator  to  give  some  benefit  to  the  issue  of  A.  (who  would  take  nothing  if 
he  had  the  fee)  by  implication,  hold  him  to  be  entitled  to  an  estate  tail, 
under  which,  unless  it  be  barred  by  him,  his  issue  will  take,  while  the 
limitation  over  to  B.  is  valid  as  a  remainder  afler  the  estate  tail.  See  Doe 
d.  EUis  V.  EUiSy  9  East,  383. 

Upon  the  same  principle,  where  land  is  devised  to  A.  for  life,  or  in- 
definitely, with  a  limitation  over  to  B.  upon  A.'s  dying  without  issue,  by  the 
operation  of  the  rule  in  Shelley's  Case^  A.  takes  an  estate  tail,  so  that  the 
limitation  over  to  B.,  which  would  have  been  void,  as  an  executory  devise 
after  a  general  failure  of  issue  will  be  valid  as  a  remainder,  afler  the  estate 
tail  of  A.     See  Shelley's  Case,  and  note,  post. 

In  deeds  an  estate  tail  will  sometimes  be  raised  by  implication,  but  as 
they  are  construed  with  greater  strictness  than  wills,  the  word  *'  heirs  "  is 
essential  to  such  construction.  Thus,  if  in  a  deed  there  be  a  conveyance  to 
A.  and  his  heirs,  with  a  limitation  over  on  his  dying  without  heirs  of  his 
body,  or  without  issue  of  his  body,  to  the  use  of  B.,  in  such  cases  A.  will 
take  by  implication  an  estate  tail,  and  B.  a  remainder  expectant  thereon ; 
whereas  if  A.  had  taken  an  estate  in  fee,  with  a  shifting  or  springing  use 
over  to  A.,  limited  afler  a  general  failure  of  issue,  it  would  be  void  as  too 
remote.    2  Prest.  Estates,  484,  504 ;  Scrape  v.  Rhodes,  Com.  54. 

A  conveyance  to  A.  simply,  with  a  limitation  over  to  the  use  of  B.  on 
the  death  of  A.  without  heirs  of  his  body,  will  give  A.  an  estate  tail,  with  a 
remainder  over  to  B.    X.ewis,  Perpet.  180. 

But  if  in  deeds  the  word  '^  heirs"  does  not  occur  in  the  gift  to  the  first 
taker,  either  actually  or  referentially,  an  estate  tail  will  not  be  created  by 
such  words  as  would  in  the  case  of  a  will  confer  such  an  estate  by  implica- 
tion.   2  Prest.  Estates,  481. 

Although  there  be  a  gifl  over,  afler  a  general  failure  of  issue,  if  it  be  so 
limited  that  it  must  necessarily  take  effect  during  a  life  or  lives  in  being, 
and  twenty-one  years  after,  it  needs  no  authority  to  show  that  it  will  be 
equally  valid,  as  being  within  the  limits  of  the  rule,  as  if  the  failure  of  issue 
had  been  restricted  to  the  death  of  the  first  taker.     Lewis,  Perpet.  188. 

Where  a  person  is  entitled  to  an  estate  in  reversion  expectant  upon  an 
estate  tail,  if  he  devise  the  estate  after  the  failure  of  the  issue  who  would 
take  under  the  entail,  the  devise  will  be  valid,  there  being  no  danger  of  a 
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perpetuity  in  such  a  case,  inasmuch  as  the  estate  tail  can  at  any  time  be 
barred;  and  the  estate  rendered  alienable.  Thus  in  Badger  y.  Lloyd, 
1  Ld.  Rajm.  623 ;  1  Salk.  232 ;  a  &ther  being  entitled  under  a  settle- 
ment to  the  reversion  in  fee  of  an  estate  expectant,  upon  an  estate  in  tail 
male  in  his  son  John,  by  his  will  devised  the  estate  Jrom  and  after  his 
son  John's  death  without  issue  male  to  another  son.  An  objection  was 
taken,  that  the  estate  devised  by  the  will  was  executory  and  void.  But  it 
was  answered,  that  it  was  not  an  executory  but  an  immediate  devise; 
and  the  words  *^  from  and  after/*  were  only  a  declaration  when  it  should 

take  effect  in  possession If  John  had  not  had  any  estate  tail  in  the 

land,  but  the  devise  had  been  after  the  death  of  a  stranger  without  igme, 
that  would  have  been  an  executory  devise,  and  void  by  reason  of  the  re- 
moteness of  the  possibility ;  but  there  it  was  limited  after  the  determination 
of  the  particular  estate.     See  also  Lytton  v.  Lytton,  4  Bro.  C.  C.  441. 

But  where  the  line  of  issue  on  whose  failure  the  reversion  is  devised  does 
not  coincide  with  that  upon  the  failure  of  which  the  reversion  is  expectant, 
the  devise  will  be  too  remote,  and  consequently  void.  Thus  in  L€uly 
Lanesborough  v.  Fox,  Ca.  t.  Talb.  262,  the  testator  being  entitled  to  the 
reversion  in  fee,  of  lands  settled  on  the  marriage  of  his  son,  on  his  son  for 
life  with  remainder  to  his  first  and  other  sons  by  M.  his  wife  successively  in 
tail  male,  and,  in  default  of  such  issue,  to  the  use  of  the  heirs  male  of  the 
body  of  the  son,  remainder  to  the  right  heirs  of  the  testator,  by  his  will 
derised  the  hereditaments  comprised  in  the  settlement,  on  failure  of  issue  of 
the  body  of  his  son,  and  for  want  of  heirs  male  of  his  own  body,  to  his 
daughter  and  the  heirs  of  her  body ;  it  was  held  by  the  House  of  Lords, 
reversing  the  decision  of  the  Exchequer  Chamber  in  Ireland,  that  the  daugh- 
ter took  no  estate  whatsoever,  and  that  the  devise  to  her  was  absolutely  void, 
&s  being  upon  too  remote  a  contingency.  See  also  Sanhes  v.  Solme,  1 
Rnss.  394,  n. ;  Bristow  v.  Boothby,  2  S.  &  S.  465. 

The  Court,  however,  is  inclined  in  such  cases  to  construe  words  used  by 
the  testator  importing  an  indefinite  failure  of  issue  to  mean  a  failure  of  the 
issue  entitled  under  the  entail,  so  as  to  support  the  devise  as  a  mere  dispo* 
sition  of  the  reversion.  See  JoTies  v.  Morgan,  3  Bro.  P.  C.  323,  Toml.  £d. ; 
Lytton  V.  Lytton,  4  Bro.  C.  C.  441 ;  Banford  v.  Irby,  3  B.  &  Aid.  654 ; 
Egejrton  v.  Jones,  3  Sim.  409. 

Another  exception  it  seems  to  the  rule,  by  which  limitations  over  on  a 
general  failure  of  issue  are  too  remote,  is  where  the  interest  in  the  property 
limited  is  of  such  a  nature  that  it  must  necessarily  determine  within  the  time 
allowed  by  the  rule,  viz.  a  life  or  lives  in  being,  and  twenty-one  years  after. 
Butler's  note  to  Feame,  C.  R.  600 ;  Lewis,  Perpet.  673,  and  cases  there  cited. 
Again,  where  there  is  a  limitation  over,  by  executory  devise  to  take 
effect  in  default  of  heir$  of  a  person,  it  will  be  invalid  as  too  remote,  unless 
by  implication  an  estate  tail  can  be  given  to  the  prior  devisee.  Thus  in 
Orwnble  v.  Jones,  Willes,  166,  n.,  where  a  testator  devised  lands  to  his 
daughter  for  life,  remainder  to  A.  the  eldest  son  of  his  daughter,  and  ht$ 
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heirsy  and  for  want  of  such  heirs  remainder  to  the  right  hdrs  of  J.  S.  who 
was  his  daughter's  hushand.  It  was  the  clear  opinion  of  the  Court  that  A. 
took  an  estate  in  fee,  and  that  the  limitation  over  was  void.  "  For  the 
limitation  was  express  to  A.  and  his  heirs,  and  the  remainder  over  for  want 
of  such  heirs  does  not  necessarily  show  that  the  devisor  intended  that  the 
estate  should  pass  over  for  want  of  heirs  of  his  body,  for  he  might  mean  for 
want  of  heirs  in  fee;  and  it  was  but  reasonable  that  the  common  and  legal 
construction  of  words  should  be  taken  where  it  did  not  appear  from  a 
necessary  or  plain  implication  that  the  intent  of  the  devisor  was  otherwise. 
If,  therefore,  a  limitation  in  a  will  be  to  the  eldest  son  of  the  devisor  and  his 
heirs,  and  for  want  of  such  heirs  remainder  to  the  second  son,  who  if  the 
first  son  die  without  issue  is  next  heir  both  to  his  father  and  brother,  in  this 
case  the  limitation  to  the  eldest  son  must  be  understood  to  be  an  estate  tail; 
t>ecause  the  word  *  heirs'  cannot  be  taken  to  signify  *  heirs  in  fee,'  when  the 
.limitation  over  for  want  of  such  heirs  is  to  the  next  heir  in  fee."  S,  C.  2 
£q.  Ca.  Abr.  pi.  300, 15;  11  Mod.  207;  Salk.  238,  nom.  Aumble  v.  Jones. 
See  also  Attomey-Oenercd  v.  QUI,  2  P.  Wms.  369;  Griffiths  v.  Grieve, 
IJ.  &  W.  31. 

And  not  only  will  an  estate  tail  be  implied  when  the  devisee  over  is  hdr 
in  the  lineal  line,  but  also  when  he  is  a  relation  however  remote  in  the  col- 
lateral line ;  and  since  3  &  4  Will.  4,  c.  106,  if  he  be  a  relation  in  the 
ascending  line,  or  by  the  half-blood,  in  fact  when  he  is  capable  of  inheritiDg 
from  the  prior  devisee;  because  it  would  be  absurd  to  suppose  that  the 
testator  intended  the  gift  over  to  take  effect  to  a  person  upon  an  event  which 
must  include  his  own  death.  (See  Parker  v.  Thacher,  3  Lev.  70 ;  Tyie 
V.  Willui,  Ca.  t.  Talb.  1 ;  Doe  d.  Hatch  v.  Bluck,  6  Taunt.  485 ;  Simpson 
V.  Ashworth,  6  Beav.  412.)  And  where  there  was  a  gifl  over  to  several, 
in  default  of  heirs  of  the  first  devisee,  one  of  whom  was  not,  but  the  others 
were,  capable  of  inheriting  from  him,  it  was  held  that  he  took  an  estate 
tail.     Harris  v.  Davis,  1  Coll.  416. 

As  we  have  before  seen,  where  there  is  a  limitation  over  after  an  estate 
tail,  inasmuch  as  the  tenant  in  tail,  by  resorting  to  the  usual  mode  of  barring 
the  estate  tail,  can  defeat  the  limitation  over,  it  does  not  come  within  the 
danger  of  a  perpetuity,  and  is  therefore  valid,  as  where  there  was  a 
proviso  in  a  will  by  which  one  estate  tail  was  made  to  cease,  and  go  over  to 
another  person  upon  the  tenant  becoming  seised  of  other  estates.  ^^  No  rale 
of  law,"  said  Sir  Lloyd  Kenyon,  M.  R.,  ^'  is  contradicted  by  it ;  and  if  no 
recovery  were  suffered,  it  might  take  place  at  any  distance  of  time.  I 
might  as  well  be  told  that  an  estate  tail  is  an  illegal  estate,  because  it  may 
endure  for  ever.''  Nicolls  v.  Sheffield,  2  Bro.  C.  C.  215 ;  see  also  Carr 
V.  Earl  of  ErroU,  6  East,  58 ;  Earl  of  Scarborough  v.  Doe  d.  SamUe,  3 
Ad.  &  EU.  897. 

Where  a  term  of  years  is  limited  immediately  tifter  an  estate  tail,  upon  a 
failure  of  the  issue  of  the  persons  taking  under  the  entail,  the  term  will  not 
be  too  remote,  as  it  may  be  barred  by  the  tenant  in  tail.    Thus  in  Morse  v. 
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Lord  Ormonde,  5  Madd.  99^  a  testatrix  by  will  limited  certain  estates  to 
her  daughter  Lady  Ormonde  for  life^  remainder  to  her  first  and  other  sons 
sucoessively  in  tail  male,  remainder  to  her  daughters  as  tenants  in  common 
in  tail  general ;  and  if  there  were  one  only  daughter,  then  to  her  in  tail 
general ;  **  and  in  default  of  all  such  issue"  of  her  said  daughter,  to  trustees 
for  a  term  to  raise  certain  legacies.  It  was  held  by  Sir  John  Leach,  Y.  C, 
that  the  "  failure  of  issue''  was  to  be  construed  as  a  failure  of  such  issue 
as  were  included  in  the  limitation  of  the  estate,  and  that  therefore  the 
bequest  of  the  legacies  was  not  too  remote.  This  decision  was  afterwards 
affirmed  by  Lord  Eldon,  1  Russ.  382.  See  also  Eales  y.  Conn,  4  Sim.  65 ; 
Faulkner  y.  Daniel,  3  Hare,  199;  Bristow  y.  Boothhy,  2  S.  &  S.  465. 

Where,  howeyer,  the  term  of  years  \b precedent  to  the  estate  tail,  and  is  to 
arise  after  a  general  failure  of  issue,  as  it  cannot  be  barred  by  the  tenant  in 
tail,  it  will  be  void,  as  too  remote.  Thus  in  Case  v.  Drosier,  2  Keen,  764, 
the  testator  deyised  two  estates  to  trustees  for  500  years,  and  subject  thereto 
devised  one  estate  to  A.  for  life,  with  remainder  to  his  sons  in  tail  male, 
with  remainder  to  his  daughters  in  tail  general,  with  remainder  to  B.  for 
life,  with  similar  remainders  to  B.'s  issue;  and  devised  the  other  estate 
upon  similar  trusts  for  B.  and  his  issue,  with  remainder  upon  similar  trusts 
to  A.  and  his  issue.  Lord  Langdale,  M.  R.,  said  that  the  inclination  of  his 
opinion  was  that  the  testator  meant  such  issue  as  he  had  described  in  the 
former  limitations;  '*  but,"  added  his  Lordship,  '^  whether  so  or  not,  he  has 
directed  the  sums  to  be  raised  on  failure  of  that  issue.  It  might  be  at  a  very 
remote  period,  and  there  are  no  means  by  which  the  charges  in  this  case 
could  be  barred ;  they  depend  on  a  term,  and  that  term  is  precedent  to  the 
estates  tail ;  so  that  afler  a  recovery,  there  would  remain  a  term  and  a  trust 
to  be  performed ;  a  trust  which  could  not  be  defeated,  and  a  term  which 
cannot  be  destroyed."  Lord  Cottenham,  in  affirming  the  decision  of  the 
Master  of  the  Rolls  (5  My.  &  Cr.  246),  observed,  ^'  The  dying  without 
issue  would  mean  an  indefinite  failure  of  issue,  unless  confined  by  the  pro- 
vision that  it  must  happen  during  the  life  of  the  survivor,  which  restriction 
this  argument  excludes ;  so  that  the  2,000/.  would,  upon  that  construction, 
be  payable,  either  upon  an  indefinite  failure  of  issue  generally,  or,  at  least, 
of  the  issue  male,  or  issue  of  daughters  who  were  entitled  to  take  the  estates 
(and  I  will  assume  that  the  latter  is  the  true  construction) ;  and  the  appellant 
thereupon  argues  that  this  is  only  a  legacy  charged  upon  the  estate  upon  the 
fiulure  of  an  estate  tail,  which  is  not  void  for  remoteness.  But  why  is  such 
a  charge  not  void  for  remoteness  7  Merely  because,  being  after  an  estate 
tail,  it  is  barrable  by  recovery,  as  was  the  case  in  Morse  v.  Lord  Ormonde; 
but  in  this  case  the  2,000/.  is  charged  upon,  or  b  part  of,  a  term  anterior  to 
the  estate  tail,  and  therefore  not  barrable  by  recovery,  but  to  be  enjoyed 
only  upon  the  fiulure  of  the  issue  male,  or  of  the  issue  of  daughters  of  one 
of  the  grandsons.  There  is  no  gift  of  the  2,000/.,  except  in  declaring  the 
trusts  of  the  term,  and  that  term  would  not  be  affected  by  the  recovery. 
J&iles  V.  Conn  (4  Sim.  65),  affirmed  by  the  Lord  Chancellor  in  1831,  is  a 
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direct  authority  upon  that  point,  which  I  have  no  di^positioii  to  disturb.*' 
See  also  Doe  d.  Lumley  y.  Scarborough^  3  Ad*  &  £11.  897. 

Previoufi  to  8  &  9  Vict.  c.  106,  s.  8,  some  contingent  remainders  were  liable 
to  be  destroyed  by  the  forfeiture,  surrender  or  merger  of  the  preceding  estate  of 
fi'eehold,  and  it  has  been  considered  by  some^  by  analogy  to  the  cases  in  which 
it  has  been  held  that  a  limitation  to  take  effect  on  the  determination  of  an  estate 
tail  is  valid,  because  the  estate  tail  can  at  any  time  be  barred  by  the  tenant 
in  tail,  that  in  like  maimer  a  contingent  remainder,  in  other  respects  ob- 
noxious to  the  rule  against  perpetuities,  might  be  supported,  because  it  was 
liable  to  be  destroyed  by  the  owner  of  the  preceding  estate  of  freehold. 
There  does  not,  however,  appear  to  be  any  authority  for  the  doctrine,  not 
does  the  analogy  appear  to  hold  good,  because  a  recovery,  or  what  is  sub- 
stituted for  it,  is  a  legal  and  rightful  act,  and  it  may  therefore  be  ,^ly 
presumed  that  a  tenant  in  tail  would,  at  the  earliest  opportunity,  acquire  the 
fee,  and  so  acquire  full  dominion  over  the  property,  by  which  the  executory 
limitation  over  is  taken  out  of  the  reason  of  the  rule  against  perpetuities  \  the 
destruction^  however,  of  contingent  remainders  beijig  a  tortious  and  wrong-^ 
ful  act,  it  b  not  to  be  presumed  that  the  tenant  for  life  will  commit  il^  so  as 
to  take  the  contingent  remainder  out  of  the  rule. 

Thus,  in  the  case  put  by  an  eminent  writer,  if  freehold  lands,  of  which  the 
legal  inheritance  was  in  the  testator,  were  devised  to  A.  for  life^  with  remainder 
to  his  eldest  son  who  should  be  living  at  his  (the  son's)  decease,  for  life;,  with 
remainder  in  fee  to  the  children  of  such  eldest  son  who  should  be  living 
at  his  (the  s6n's)  decease;  although  A.  (previous  to  8  &  9  Vict  c.  106) 
might  have  destroyed  all  the  remainders,  and  the  eldest  son  might  have 
destroyed  the  ultimate  remainder  in  fee  devised  to  his  children,  without  being 
amenable  either  in  law  or  equity  to  the  persons  whose  estates  were  destroyed, 
such  ultimate  remainder  would  nevertheless,  it  is  conceived,  be  void,  on  the 
ground  of  remoteness,  1  Jarm.  Wills,  208 ;  and  as  contingent  remainders 
cannot  now  be  destroyed,  it  is  clear  that  such  remainder  would  be  bad. 

Rule  as  it  affects  Remainders, 

Considerable  discussion  has  taken  place  upon  the  question,  whether  the 
rule  against  perpetuities  is  applicable  to  estates  which  take  effect  by  way  of 
remainder  in  the  same  mode  as  in  the  case  of  limitations  by  way  of  executoiy 
devise,  or  shifting  or  springing  use.  The  Real  Property  Commissioners 
appear  to  have  been  of  the  opinion  that  it  is  not  applicable.  See  3  Real  Prop. 
Com.  Rep.  p.  29.  The  same  view  iaalso  taken  by  Mr.  Williams  in  his  able 
work  on  Real  Property,  and  also  by  Lord  St.  Leonards  in  the  case  of  C<is 
v.  SeweUf  4  D.  &  W.  1 ;  2  C.  &  L.  344 :  there,  by  a  settlement,  lands  wera 
limited  to  trustees,  to  the  use  of  the  settlor  for  life,  with  remainder,  subject  to 
a  t^m  of  ninety-nine  years,  to  the  use  of  his  three  daught^^  for  their  lires, 
as  tenants  in  common,  with  remainder  to  trustees,  during  the  life  of  each 
daughter,  to  preserve  contingent  remainders,  with  remainder  as  to  the  share 
of  each  daughter,  at  her  death,  to  the  use  of  her  first  and  other  sons  snc^ 


Cadell  v.  Palmer^  367 

oeflBiTelj  in  tail  male,  with  remainder,  in  case  of  the  death  of  any  one  or 
more  of  the  daughters  without  issue  male,  to  the  use  of  the  survivors  or  sur- 
Tivor  daring  their  or  her  respectiye  lives  and  hfe,  with  remainder,  in  like 
manner,  as  to  the  original  share,  to  the  use  of  the  first  and  other  sons  of 
sach  surviving  daughters  or  daughter  in  tail  male,  with  remainder,  in  case 
all  the  daughters  should  die  without  issue  male,  as  to  the  share  of  each,  to 
the  use  of  the  daughters  as  tenants  in  conmion  in  tail ;  and  in  case  one  or 
more  of  the  daughters  should  die  without  issue,  it  was  provided,  that  the 
share  or  shares  of  such  daughter  or  daughters  should  go  to  the  use  of  the 
daughters  of  such  survivors  or  survivor,  as  tenants  in  common  in  tail 
general :  the  ultimate  remainder  was  limited  to  the  use  of  the  settlor  in  &e. 
It  was  held  hy  Lord  St.  Leonards  (then  Chancellor  of  Ireland),  that  the 
limitation,  in  case  of  the  &ilure  of  issue  generally  of  any  of  the  daughters, 
to  the  daughters  of  the  survivors  or  survivor,  was  not  void  for  remoteness. 
''As  to  the  question  of  remoteness,"  said  his  Lordship,  ''  at  this  time  of 
day,  I  was  very  much  surprised  to  hear  it  pressed  upon  the  Court,  because 
it  is  now  perfectly  settled,  that  wh^e  a  limitation  is  to  take  effect  as  a 
remainder,  remoteness  is  out  of  the  question,  for  the  given  limitation  is  either 
a  vested  remainder — and  then  it  matters  not  whether  it  ever  vest  in  possession,, 
hecause  the  previous  estate  may  subsist  for  centuries  or  for  all  time— or  it  is 
a  contingent  remainder,  and  then,  by  the  rule  of  law,  unless  the  event  upon 
which  the  contingency  depends,  happen  so  that  the  remainder  may  vest  eo 
imtofUi  the  prec^ng  limitation  determines,  it  can  never  take  effect  at  all. 
There  was  a  great  difficulty  in  the  old  law,  because  the  rule  as  to  perpetuity, 
which  is  a  comparatively  modern  rule  (I  mean  of  recent  introduction  when 
^Making  of  the  laws  of  this  country),  was  not  known,  so  that  while  con- 
tingent remainders  were  the  only  species  of  executory  estate  then  known, 
and  uses  and  springing  and  shifUng  limitations  were  not  invented,  the  law 
did  speak  of  remoteness  and  mere  possibilities  as  an  objection  to  a  remainder, 
and  endeavoured  to  avoid  remote  possibilities ;  but  since  the  establishment 
of  the  rule  as  to  perpetuities,  this  has  long  ceased,  and  no  question  now 
ever  arises  with  reference  to  remoteness ;  for  if  a  limitation  is  to  take  effect 
as  a  springing,  shifting  or  secondary  use,  not  depending  on  an  estate  tail, 
and  if  it  is  so  limited  that  it  may  go  beyond  a  life  or  lives  in  being,  and 
twenty-one  years,  and  a  few  months,  equal  to  gestation,  then  it  is  absolutely 
void ;  but  if,  on  the  other  hand,  it  is  a  remainder,  it  must  take  effect,  if  at 
all,  upon  the  determination  of  the  preceding  estate.     In  the  latter  case,  the 
event  may  or  may  not  happen,  before,  or  at,  the  instant  the  preceding  estate 
18  determined,  and  the  limitation  will  &il  or  not,  according  to  that  event   It 
may  thus  be  prevented  from  taking  effect,  but  it  can  never  lead  to  remote 
ness.    That  objection,  therefore,  cannot  be  sustained  against  the  validity  of 
a  contingent  remainder.     If  the  remainder  over  had  been   regularly  in 
default  of  issue  male  of  the  daughters,  it  would  have  taken  effect,  when  and 
if  that  fiulure  happened.    Now  the  remainder  over  is  in  default  of  issue 
generally,  but  it  can  only  take  effect  when  and  if  there  is  a  &ilure  of  issue 
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male,  that  is,  upon  the  regular  detennination  of  the  previous  estate ;  there 
is  no  distinction  in  point  of  perpetuity  between  the  limitations ;  either  can 
only  take  effect  at  the  same  period.  The  simple  distinction  is,  that  although 
the*  event  happen,  the  latter  gift — depending  upon  the  contingency— may 
never  take  effect ;  but  that  introduces  no  question  of  remoteness/'  Cole 
V.  Semell,  2  Dm.  &  Warr.  28. 

With  regard  to  Cole  v.  SeweUy  4  Dm.  &  Warr.  1 ;  2  Conn.  &  Laws.  344, 
the  decision  in  that  case  was  affirmed  in  the  House  of  Lords  (2  H.  L.  Ca. 
186) ;  but  it  is  clearly  right,  irrespective  of  the  question  as  to  the  appHcap 
bility  of  the  rule  against  perpetuities  to  remainders,  inasmuch  as  the  re- 
mainders were  limited  to  take  place  after  an  estate  tail,  which  is  sufficient, 
according  to  the  principles  before  laid  down,  to  take  them,  however  remote, 
out  of  the  dangers  of  a  perpetuity.  See  also  Jack  v.  Fetherstone,  2  Huds. 
k  Br.  320. 

Moreover  there  can  be  no  doubt  that  where  legal  remainders  take  effect 
upon  the  determination  of  particular  es^tes  limited  to  persons  in  esse,  inas- 
much as  they  must  vest,  if  at  all,  immediately  upon  the  determination  of 
such  estates,  the  remainders  will  be  valid,  however  remote  may  be  the  con- 
tingency upon  which  they  are  to  take  effect,  as  being  within  the  limits  of 
the  mle.  See  Wrightson  v.  Macaulat/,  14  Mees.  &  W.  214  j  4  Hare,  487; 
Doe  d.  Winter  v.  Perratt,  9  C.  &  F.  606. 

The  necessity,  however,  that  a  contingent  remainder  should  take  effect  im- 
mediately upon  the  determination  of  the  particular  estate  does  not  in  all  cases 
(as  Lord  St.  Leonards  appears  to  have  assumed  in  Cole  v.  Sewell)  render  the 
rule  against  perpetuities  inapplicable  to  the  case  of  contingent  remainders. 
Thus  if  the  legal  estate  be  in  tmstees  there  is  no  rule  which  renders  it 
necessary  that  a  remainder  should  vest  immediately  upon  the  determinatioQ 
of  the  particular  estate  {Hopkins  v.  Hopkins,  Ca.  t.  Talb.  44 ;  1  Atk. 
581 ;  Chapman  v.  Blissett,  Ca.  t.  Talb.  i  Monypenny  v.  Dering,  7  Hare, 
668 ;  16  Mees.  &  W.  418 ;  2  De  Gex,  ikac.  k  Gord.  145).  Nor  is  it  ne- 
cessary that  it  should  do  so,  when  there  are  trustees  to  preserve  contingent 
remainders.     Hopkins  v.  Hopkins,  1  Atk.  588,  590. 

Again,  suppose  there  were  a  limitation  to  A.  for  Hfe,  remainder  to  A/s 
eldest  son  (then  unborn)  for  life,  remainder  to  his  first  and  other  sons 
in  tail ;  A.  might  have  a  son,  and  his  son  might  have  a  son  during  the  life 
of  A.,  so  that  the  ultimate  remainder  might  be  able  to  take  effect  (if  there 
were  no  objection  to  it  on  the  ground  of  remoteness)  immediately  upon  the 
determination  of  the  two  prior  life  estates ;  but  it  cannot,  therefore,  for  a 
moment  be  contended  that  the  existence  of  the  rule  by  which  it  is  necessaiy 
that  a  remainder  should  take  effect  immediately  upon  the  determination  of 
the  particular  estates  renders  the  rule  against  perpetuities  unnecessary  or 
inapplicable.     See  Cooke  v.  Bowler,  2  Keen,  54. 

It  seems  indeed  to  be  acknowledged,  that  the  not  very  well  defined  rule, 
that  there  cannot  be  a  possibility  upon  a  possibility  is  obsolete,  and  that 
contingent  limitations  are  no  longer  kept  within  due  limits  by  it  (Wms.  R* 
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Prop.  220) ;  but  then  a  new  rule  is  laid  down,  apparently,  it  is  said,  derived 
from  the  old  rule  which  prohibited  double  possibilities,  "by  which  an 
estate  cannot  be  given  to  an  unborn  person,  followed  by  any  estate  to  any 
child  of  such  unborn  person."  lb. ;  and  see  Cole  v.  Sewell,  4  Dru.  &Warr.  1 ; . 
Monypenny  v.  Dering^  2  De  Gex,  Mac.  &  G.  168.  This  minor  rule 
seems,  however,  to  be  a  mere  fragment  of  the  more  comprehensive  rule 
against  perpetuities,  and  quite  insufficient  to  meet  all  the  cases  in  which, 
were  the  rule  against  perpetuities  not  applicable,  all  the  inconveniences  of 
remotf^ess,  so  much  dreaded  in  other  executory  limitations,  would  arise. 

The  destructibility  of  contingent  remainders,  although  sometimes  urged  as 
a  reason,  why  the  rule  against  perpetuities  does  not  apply  to  contingent  re- 
mainders, is  clearly  insufficient,  inasmuch  as  it  cannot  apply  to  those  cases 
where  the  legal  estate  is  vested  in  trustees,  nor  where  there  are  trustees  to 
preserve  contingent  remainders,  and  now  by  8  &  9  Vict.  c.  106,  s.  8,  con- 
tingent remainders  are  preserved.  Moreover,  it  seems  contrary  to  all  cor- 
rect principle  to  presume  that  a  tortious  act  will  be  committed  by  the  owner 
of  the  freehold.     See  ante,  p.  366. 

One  argument  against  the  rule  being  applicable  to  contingent  remain- 
ders is  founded  upon  the  assertion,  tliat  it  was  introduced  merely  for  the 
purpose  of  preventing  the  evil  arising  from  perpetuities,  by  i^estraining 
within  due  bounds  executory  devises,  and  springing  and  shifting  limita- 
tions, which  were  unknown  to  the  common  law,  long  after  contingent 
remainders  had  been  introduced.  This  argument  has  been  well  answered 
by  a  learned  author.  "  There  is  nothing,"  he  observes,  "  to  show  that  the  evil 
had  been  experienced  in  previous  times ;  still  less,  that  it  had  been  tolerated. 
What  first  exhibited  the  danger,  became  the  parent  of  the  remedy ;  but,  why 
is  the  remedy  held  to  be  restricted  to  that  particular  case,  when  in  subse- 
quent times,  the  same  evil  shows  itself  in  other  forms  ?  Again,  the  objection 
is,  you  introduce  an  ex  post  facto  law  for  remainders.  It  is  difficult  to  dis- 
cover in  what  sense  this  applies  to  remainders,  which  is  not  equally  pre- 
dicable  of  executory  interests.  Were  not  executory  interests  actual  facts 
in  our  legal  system  prior  to  the  discovery  of  a  rule  for  the  prevention  of 
immoderate  remoteness  ?  What  undue  stretch  of  authority  is  involved  in 
applying  to  remainders  a  necessary  rule,  which  by  the  same  authority  and 
DO  other,  and  upon  considerations  of  necessity,  was  imposed  upon  executory 
interests  V*     Lewis,  Perpet.  Supp.  125. 

A  conclusive  argument  in  favour  of  the  applicability  of  the  rule  against 
perpetuities  to  remainders,  is  that  the  doctrine  of  cy  pr^s  was  invented  and 
is  put  in  force  in  order  to  save  remainders  from  the  consequences  of  remote- 
ness. This  clearly  was  the  opinion  of  the  Court  of  Exchequer  in  Mony- 
penny V.  Dering^  16  Mees.  &  W.  428.  "  The  doctrine  of  cy  pr^s,"  said 
Rolfe,  B.,  *'  in  reference  to  questions  of  perpetuity,  arises  where  a  testator 
gives  real  estate  to  an  unborn  person  for  life,  with  remainder  to  the  first  and 
other  sons  of  such  person  in  tail  male,  or  with  remainder  to  the  first  and 
other  sons  of  such  person  in  tail  general,  with  remainder  to  the  daughters  as 
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tenants  in  common  in  tail,  with  cross  remainders  amongst  them.  In  such  a 
case,  the  course  of  succession  designated  hy  the  testator  is  one  allowed  by 
lawy  but  the  direction  that  the  first  taker  should  take  for  life  only,  with 
remainder  to  his  children  as  purchasers,  is  illegal  as  tending  to  a  perpetuity. 
In  such  cases,  the  law,  in  order  to  prevent  the  testator's  intention  from  being 
entirely  defeated,  has  treated  his  expressed  intention  as  divisible  into  two 
parts :  first,  the  intention  that  the  first  taker  and  his  issue  male,  or  issue 
general,  as  the  case  may  be,  shall  all  take  in  succession,  according  to  the 
legal  course  of  descent;  and  secondly,  the  intention  that  the  first  taker 
shall  take  an  estate  for  life  only,  and  that  his  children  shall  take  as  pur- 
chasers. And  the  two  intentions  being  thus  ascertained,  the  Courts  have 
treated  them  as  independent  of  each  other,  and  have  said  that  the  inability 
to  cany  into  efiect  the  second  or  subordinate  intention,  shall  not  defeat  the 
primary  or  general  intention ;  and  such  a  devise  has  therefore  been  held  to 
give  an  estate  in  tail  male  or  in  tail,  as  the  case  may  be,  to  the  first  taker." 

See  Lewis's  Perp.  p.  408,  Supp.  p.  97,  where  the  learned  author,  with 
great  acuteness  and  learning,  shows  that  the  rule  of  perpetuities  is  applicable 
to  remainders. 

Where  there  is  an  executory  bequest  of  personalty,  by  way  of  remainder, 
after  a  life  interest,  to  a  class,  some  of  whom  may  not  necessarily  answer  a 
particular  description  within  the  limits  of  the  rule,  the  whole  gift  will  be 
invalid,  although  at  such  period  some  of  the  class  may  answer  such  descrip- 
tion. Thus  in  the  leading  case  of  Leake  v.  Robinson,  2  Mer.  3G3,  a  testator 
gave  personal  estate  to  trustees  upon  trust  for  A.  for  life,  and  after  his  de- 
cease, upon  trust  to  assign  and  transfer  the  same  to  such  child  or  children 
of  A.,  being  a  son  or  sods,  w?io  should  attain  the  age  or  ages  of  tvcenty- 
JivSy  and  to  such  child  or  children,  who  being  a  daughter  or  daughterSi  should 
attain  such  age  or  ages,  or  be  married ;  and  in  case  A.  died  without  leaving 
issue  living  at  the  time  of  his  decease,  or,  leaving  such,  they  should  all  die 
before  any  of  them  should  attain  twenty-five,  if  sons,  and  if  daughters,  before 
they  should  attain  such  age  or  be  married,  then  to  pay,  apply  and  transfer 
the  same  unto  the  brothers  and  sisters  of  A.,  upon  their  attaining  twentj- 
five,  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  at  such  age  or  marriage 
as  aforesaid.  Previous  to  the  date  of  testator's  death,  A.  had  five  brothers 
and  sisters  bom,  and  one  subsequent  to  that  event.  A.  afterwards  died 
without  issue.  It  was  argued  that  although  the  bequest  was  too  r&aaoia 
as  to  the  child  bom  after  the  death  of  the  testator,  it  was  valid  as  to  those 
bom  previously,  or,  at  any  rate,  as  to  those  who  were  in  esse  at  the  date  of 
the  will.  That  if  it  were  a  direct  gift  at  law  those  only  would  take  who  were 
capable,  to  the  exclusion  of  those  who  were  not  capable  of  doing  so,  and 
that  therefore  by  analogy  to  the  law,  and  to  carry  into  efiect  the  intention  of 
the  testator  as  &r  as  possible,  the  bequest  ought  in  equity  to  be  valid  as  to 
those  members  of  the  class  who  were  in  esse  before  the  death  of  the  testator. 
Sir  W.  Grant,  M.  R.,  however,  held  that  the  bequest  was  altogetho*  void. 
**  To  induce  the  Court,"  said  his  Honor,  **  to  hold  the  bequests  m  thi^  will 
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to  be  partially  good,  the  case  has  been  argued  as  if  they  had  been  made  to 
some  individuals  who  are,  and  to  some  who  arc  not,  capable  of  taking.  But 
the  bequests  in  question  are  not  made  to  individuals;  but  to  classes ;  and 
what  I  have  to  determine  is,  whether  the  class  can  take.  I  must  make  a 
new  will  for  the  testator,  if  I  split  into  portions  his  general  bequest  to  the 
class,  and  say,  that  because  the  rule  of  law  forbids  his  intention  from 
operating  in  favour  of  the  whole  class,  I  will  make  his  bequests  what  he 
never  intended  them  to  be,  viz.  a  series  of  particular  legacies  to  particular 
individuals,  or  what  he  had  as  little  in  his  contemplation,  distinct  bequests, 
in  each  instance,  to  two  different  classes,  namely  to  grandchildren  living 
at  his  death  and  to  grandchildren  born  afler  his  death."  See  also  Bull  v. 
Pritchardy  1  Russ.  213 ;  5  Hare,  567 ;  Vawdi^  v.  Geddes,  1  Russ.  &  My. 
203;  Btng  v.  Hardwick,  2  Beav.  352;  Griffith  v.  Blunty  4  Beav.  248; 
Southern  v.  WoUastony  16  Beav.  166;  Blagrovey.  Hancock^  16  Sim.  371 ; 
Judd  V.  Juddj  3  Sim.  525 ;  Newman  v.  Nemman,  10  Sim.  51 ;  Comport  v. 
Austen,  12  Sim.  218;  Boreham  v.  Bignall,  8  Hare,  131 ;  and  see  Fox  v. 
Porter,  6  Sim.  485,  where  one  of  the  class  was  actually  named  in  the  will. 
Bed  vide  James  v.  Lord  Wyndford,  1  Sm.  &  Giff.  58,  59. 

Where,  however,  distinct  legacies  or  sums  are  given  to  individuals  be- 
longing to  a  class,  the  whole  gifl  will  not  be  void  because  the  objection  of 
remoteness  is  applicable  to  some  of  the  members  of  the  class.  Bought  on  v. 
JamsB,  1  Coll.  26 ;  1  H.  L.  Cas.  406 ;  Early  v.  Benbow,  2  Coll.  342, 347 ; 
Griffith  V.  PownaU,  13  Sim.  393. 

It  seems  that  the  rule  laid  down  in  Leake  v.  JRobinson  is  applicable  also 
to  equitable  remainders  of  realty  devised  to  a  class.  Walker  v.  Mower,  16 
Beav.  365;  Blagrove  v.  Hancock,  16  Sim.  371. 

But  it  is  otherwise  with  regard  to  legal  devises  of  real  estate,  by  way  of 
remainder  to  a  class,  inasmuch  as  when,  during  the  continuance  of  the  par- 
ticular estate,  any  of  the  class  attain  the  specified  description,  the  whole 
remainder  vests  in  them,  subject  to  let  in  others,  who  aflerwards  attain 
the  same  description  during  that  period,  and  upon  the  termination  of  par- 
ticular estate,  those  only  of  the  objects  will  take  who  have  then  attained  the 
specified  description,  to  the  exclusion  of  all  others  who  may  aflerwards  do 
so.  Thus  in  Festing  v.  Allen,  12  Mees.  &  W.  279,  where  a  testator  seised 
in  fee  of  freehold  estates,  devised  them  to  trustees  to  the  use  of  his  grand- 
daughter A.  for  life,  "  and  from  and  afler  her  decease,  to  the  use  of  all  and 
every  the  child  or  children  of  her  the  said  A.,  who  shall  attain  the  age 
of  twenty^ne  years,"  to  hold  as  tenants  in  common,  and  not  as  joint  tenants, 
and  to  their  several  and  respective  heirs,  kc.  ''  And  for  want  of  any  such 
issue,"  he  directed  that  his  trustees  should  stand  possessed  thereof,  in  trust 
88  to  one  moiety  to  permit  B.  C.  the  wife  of  his  grandson  D.  C.  to  receive 
the  rents  and  profits  during  her  life,  for  the  maintenance  and  education  of 
all  and  every  the  child  or  children  of  his  said  grandson  D.  C.  lawfully  be- 
gotten, who  should  attain  the  age  of  twenty-one  years,  to  hold  as  tenants  in 
common  and  not  as  joint  tenants,  and  to  their  several  and  respective  heirs. 
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And  as  to  the  other  moiety,  to  stand  possessed  thereof  to  the  use  of  E.  for 
life,  and  from  and  afler  her  decease,  to  the  use  of  all  and  every  the  child  or 
children  of  the  said  E.  lawfully  begotten,  who  should  attain  the  age  of 
twenty-one  years,  to  hold  as  tenants  in  common  in  fee.  The  testator 
died  in  1824,  leaving  him  surviving  his  granddaughter  A.,  the  said  B. 
C.  the  wife  of  D.  C,  who  had  four  children,  and  the  said  £.  who  had 
seven  children.  A.  married  in  1825,  and  died  in  1833,  leaving  three  chil- 
dren who  were  infants  at  the  time  of  her  death.  Some  of  the  children  of 
B.  C.  and  D.  attained  the  age  of  twenty-one.  It  was  held  by  the  Court  of 
Exchequer,  that  A.  was  tenant  for  life,  with  a  contingent  remainder  in  fee  to 
such  of  her  children  a^  should  attain  tiventy-one,  and  as  no  child  attained 
twenty-one  when  the  particular  estate  determined  by  her  death,  the  remain- 
der was  necessarily  devested,  and  the  children  took  no  interest  in  the  estate 
devised.  It  was  also  held,  that  the  limitations  over  were  devested  by  the 
same  event,  and  that  the  estate  vested  in  the  heir-at-law.  See  also  Mogg  y. 
Mogg,  1  Mer.  664 ;  JDoe  d.  Winter  v.  Perratt,  9  C.  &  F.  606. 

Sule  as  applicable  to  Persons  or  Classes  of  Persons  answering  a  par* 
ticular  Description, 

As,  according  to  the  principles  before  laid  down,  a  limitation  of  pro- 
perty, in  order  to  be  valid,  must  take  effect  necessarily,  if  at  all,  within  the 
limits  of  the  rule,  it  follows  that  if  there  be  a  limitation  to  a  person  not  in 
esse,  which  is  only  to  vest  on  his  attaining  some  particular  qualification  or 
description,  not  necessarily  attainable,  if  at  all,  within  the  period  of  a  life 
then  in  existejice,  and  twenty-one  years  afterwards,  it  will   be  void  ab 
initio,  independent  of  future  events,  by  which  that  qualification  or  descrip- 
tion may  have  been  attained  within  the  before-mentioned  period.     Thus 
if  there  be  a  devise  to  the  son  (not  in  esse)  of  a  person  then  living,  if  be 
should  be  bred  a  clergyman  and  be  in  holy  orders  (^Procter  v.  Bishop 
of  Bath  and  Wells,  2  H.  Black.  358),  or  succeed  to  a  barony  {TolU- 
mache  v.  Earl  of  Coventry,  2  C.  &  F.  61 1 ;  8  Bligh,  547 ;  overruling  S.  C. 
nom.  Lord  Deerhurst  v.  Duhe  of  St.  Albans,  5  Madd.  232  j  and  see 
Tregonmell  v.  Sydenham,  3  Dow.  194 ;  Machworth  v.  Hinxman,  2  Keen, 
658 ;  Bacon  v.  Proctor,  T.  &  R.  31),  the  gift  will  be  void,  because  it  b 
uncertain  whether  he  will  attain  the  necessary  qualification  within  the  limits 
allowed  by  the  rule.  This  is  well  illustrated  and  laid  down  in  the  important  and 
leading  case  of  Jee  v.  Audley,  1  Cox,  324 ;  there  a  testator  after  a  life  interest 
to  his  wife,  added,  "I  give  1,000/.  unto  Mary  Hall,  and  the  issue  of  her  body 
lawfully  begotten  and  to  be  begotten,  and  in  default  of  such  issue,  I  give 
the  said  1,000/.  to  be  equally  divided  between  the  daughters  then  living  of 
John  Jee  and  his  wife  Elizabeth  Jee."     It  appeared  that  John  Jee  and 
Elizabeth  Jee  were  living  at  the  death  of  the  testator,  had  four  daughters 
and  no  son,  and  were  of  a  very  advanced  age.     Upon  a  bill  being  filed  bj 
the  four  daughters  of  John  and  Elizabeth  Jee,  to  have  the  1,000/.  secured 
for  their  benefit  in   the  event  of  Mary   Hall  having  no  children,  the 
question  arose  whether  the  limitation  to  the  daughters  of  John  and  £liia- 
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betb  Jee  was  not  void,  as  being  too  remote,  and  to  prove  it  sO;  it  was  said, 
that  this  was  to  take  efTect  on  a  general  failure  of  issue  of  Mary  Hall,  and 
though  it  was  to  the  daughters  of  John  and  Elizabeth  Jee,  yet  it  was  not 
confined  to  the  daughters  living  at  the  death  of  the  testator,  emd  consequently, 
it  might  extend  to  afler-boru  daughters,  in  which  case  it  would  not  be 
within  the  limit  of  a  life  or  lives  in  being  and  twenty-one  years  afterwards, 
beyond  which  time  an  executory  devise  is  void.    On  the  other  side  it  was  said, 
that  though  the  late  cases  had  decided,  that  on  a  gift  to  children  generally, 
such  children  as  should  be  living  at  the  time  of  the  distribution  of  the  fund 
should  be  let  in,  yet  it  would  b^  very  hard  to  adhere  to  such  a  rule  of  construc- 
tion so  rigidly  as  to  defeat  the  evident  intention  of  the  testator  in  this  case, 
especially  as  there  was  no  real  possibility  of  John  and  Elizabeth  Jee  having 
children  after  the  testator's  death,  they  being  then  seventy  years  old ;  that  if 
there  were  two  ways  of  construing  words,  that  should  be  adopted  which 
would  give  effect  to  the  disposition  made  by  the  testator;   that  the  cases 
which  had  decided  that  after-born  children  should  take,  proceeded  on  the 
implied  intention  of  the  testator,  and  never  meant  to  give  an  effect  to  words 
which  would  totally  defeat  such  intention. 

However,  Sir  Lloyd  Kenyon,  M.  R ,  held,  that  the  limitation  to  the 
daughters  of  John  and  Mary  Jee  was  too  remote,  as  it  might  take  in  after- 
bom  daughters.  "  Several  cases,"  said  his  Honor,  "  determined  by  Lord 
Northington,  Lord  Camden  and  the  present  Chancellor,  have  settled  that 
children  bom  after  the  death  of  the  testator  shall  take  a  share  in  these  cases  ; 
the  difiference  is,  where  there  is  an  immediate  devise,  and  where  there  is  an 
interest  in  remainder :  in  the  former  case,  the  children  living  at  the  testator's 
death  only  shall  take ;  in  the  latter,  those  who  are  living  at  the  time  the 
interest  vests  in  possession :  and  this  being  now  a  settled  principle,  I  shall  not 
strain  to  serve  an  intention  at  the  expense  of  removing  the  landmarks  of  the 
law  ;  it  is  of  infinite,  importance  to  abide  by  decided  cases,  and,  perhaps, 
more  so  on  this  subject  than  any  other.  The  general  principles  which  apply 
to  this  case  are  not  disputed :  the  limitations  of  personal  estate  are  void, 
unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lives  in  being,  and 
twenty-one  years  or  nine  or  ten  months  afterwards.  This  has  been  sanc- 
tioned by  the  opinion  of  Judges  of  all  times,  from  the  time  of  the  Duke  of 
NorfoWs  Case  to  the  present ;  it  is  grown  reverend  by  age,  and  is  not  now 
to  be  broken  in  upon :  I  am  desired  to  do  in  this  case  something  which  I  do 
not  feel  myself  at  liberty  to  do,  namely,  to  suppose  it  impossible  for  persons 
in  so  advanced  an  age  as  John  and  Elizabeth  Jee  to  have  children ;  but  if 
this  can  be  done  in  one  case  it  may  in  another,  and  it  is  a  very  dangerous 
experiment  and  introductive  of  the  greatest  inconvenience,  to  give  a  latitude 
to  such  sort  of  conjecture.  Another  thing  pressed  upon  me,  is  to  decide  on 
the  events  which  have  happened  ;  but  I  cannot  do  this  without  overturning 
very  many  cases.  The  single  question  before  me  is,  not  whether  the  limi- 
tation is  good  in  the  events  which  have  happened,  but  whether  it  was 
good  in  its  creation ;  and  if  it  were  not,  I  cannot  make  it  so.  Then  must  this 
limitation^  if  at  all,  necessarily  take  place  within  the  limits  prescribed  by  law  ? 
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The  words  are  "  in  default  of  such  issue,  I  giye  the  said  1 ,000Z.  to  he  eqnallj 
divided  between  the  daughters  then  living  of  John  Jee  and  Elizabeth  his 
wife."  If  it  had  been  to  "  daughters  now  living,"  or,  "  who  should  be 
living  at  the  time  of  my  death,"  it  would  have  been  very  good ;  but  as  it 
stands,  this  limitation  may  take  in  after-born  daughters;  this  point  is 
clearly  settled  by  Ellison  v.  Airey  (and  the  effect  of  law  on  such  limitation 
cannot  make  any  difference  in  construing  such  intention).  If  then  this  will 
extended  to  after-bom  daughters,  is  it  within  the  rules  of  law  ?  Most  ce^ 
tainly  not,  because  John  and  Elizabeth  Jee  might  have  children  bom  ten 
years  aft^r  the  testator's  death,  and  then  Mary  Hall  might  die  without  issne 
fifty  years  aft;erwards ;  in  which  case  it  would  evidently  transgress  the  rules 
prescribed.  I  am  of  opinion,  therefore,  though  the  testator  might  possibly 
mean  to  restrain  the  limitation  to  the  children  who  should  be  living  at  the 
time  of  the  death,  I  cannot,  consistently  with  decided  cases,  construe  it  in 
such  restrained  sease,  but  must  intend  it  to  take  in  after-bom  children. 
This,  therefore,  not  being  within  the  rules  of  law,  and  as  I  cannot  judge  upon 
subsequent  events,  I  think  the  limitation  void."  See  also  Sodson  v.  Ball, 
14  Sim.  558. 

Again,  where  leaseholds  or  chattels  personal  are  vested  in  trustees  upon 
trusts  corresponding  with  land  in  strict  settlement,  but  so  that  they  are 
only  to  vest  in  a  tenant  in  tail  in  possession  of  the  age  of  twenty-one,  the 
period  of  vesting  will  be  too  remote ;  and  it  is  immaterial  that  the  inter- 
mediate rents  and  profits  of  the  leaseholds  are  given  to  persons  answering 
one  of  these  descriptions,  viz.  tliat  of  tenant  in  tail  in  possession,  until  a 
person  answering  to  the  other  description,  viz.  that  of  being  of  the  age  of 
twenty-one  years,  comes  into  existence.  Thus  in  Ibbetson  v.  Ibbetson,  5  My. 
&  Cr.  26,  a  testator  being  under  his  marriage  settlement  seised  of  the  reversion 
of  an  estate,  expectant  on  his  decease  without  issue  male,  devised  it  to  bis 
brother  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over,  and  he  bequeathed  chattels  to  trustees  in  trust  to  per- 
mit the  same  to  be  used  and  enjoyed  by  the  person,  and  persons  who,  for  the 
time  being,  should  be  entitled  to  the  possession  of  his  estate,  until  a  tenant  in 
tailyOftJie  age  of  twenty-one  years^  should  he  in  possession  of  his  estate,  under 
his  marriage  settlement  or  his  will,  and  then  they  were  to  go  to  such  tenant  in 
tail.  The  testator's  brother  had  a  son  bom  at  the  date  of  the  will,  who,  at  the 
death  of  his  father  the  tenant  for  life,  had  attained  twenty-one  years  of  age.  It 
was  held,  nevertheless,  by  Lord  Cottenham,  C,  affirming  the  decision  of  Sir  L. 
Shadwell,  V.  C.  (reported  10  Sim.  495),  that  the  gift  of  the  chattels  to  the 
first  tenant  in  tail  of  the  age  of  twenty -one  was  too  remote.  "There 
might,"  said  his  Lordship,  "  be  sucpessive  tenancies  in  tail,  lasting  for  any 
number  of  years,  without  any  one  tenant  in  tail  in  possession  attaining 
twenty-one ;  and  as  the  estate  could  not  remain  suspended,  if  such  con- 
tingency should  not  happen  within  the  period  limited  by  the  rule  of  law, 
so  the  possibility  of  such  contingency  not  happening  within  the  limited 
period  renders  the  gift  void,  although  the  contingency  has,  in  fact,  happened 
within  that  period." 
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In  the  very  important  and  much-discussed  case  of  Lord  Dungannan  y. 
Smithy  12  C.  &  F.  546,  Lord  Dungannon  gare  his  leasehold  estates  to 
trustees  in  trust  for  his  grandson  Arthur,  for  life,  and  afler  his  decease  to 
permit  such  person,  who  for  the  time  being  would  take  by  descent  as  heir 
male  6f  the  body  of  his  grandson,  to  take  the  profits  thereof  until  some  such 
person  should  attain  the  age  of  twenty-one  years,  and  then  to  convey  the 
same  unto  such  person  so  attaining  the  age  of  twenty-one  years,  his  execu- 
tors, administrators  and  assigns,  with  executory  gifls  over.     Upon  a  bill 
filed  by  the  next  of  kin  of  the  testator  claiming  the  leaseholds,  it  was  held 
by  the  Lord  Chancellor  and  Master  of  the  Rolls  of  Ireland  (1  Flan.  &  K. 
639;  1  Dm.  &  Warr.  643,  n.),  that  the  property  was  undisposed  of  in  con- 
sequence of  the  remoteness  of  the  bequest.     From  this  decision  the  present 
Lord  Dungannon,  who  was  the  eldest  son  of  the  testator's  grandson  Arthur, 
and  who  had  attained  twenty^one  in  his  father's  lifetime j  appealed.    The 
ease  was  discussed  on  both  sides,  as  Lord  St.  Leonards  justly  observes, 
with  great  learning  and  ability,  and  the  arguments  will  repay  the  student's 
careful  perusal.    Sugd.  Prop.  344.    The  majority  of  the  Judges,  viz.  Tindal, 
C.  J.,  Williams,  Coltman,  Maule,  Wightman  and  Cresswell,  JJ.,  and 
Alderson,  Rolfe  and  Piatt,  BB.,  delivered  opinions  against  the  validity  of 
the  bequests  subsequent  to  the  gift  of  the  grandson,  while  Parke,  B.,  and 
Patteson,  J.,  were  in  favour  of  their  validity.    The  House  of  Lords  affirmed 
the  decision  of  the  Court  below,  on  the  ground  of  the  remoteness  of  the 
bequests  under  which  the  appellant  claimed.     Lord  Lyndhurst,  C,  in  pro- 
posing the  affirmance  of  the  decree  of  the  Court  below,  observed,—"  The 
disposition  of  the  leasehold  premises,  of  the  corpus,  was  to  be  to  a  person 
answering  two  descriptions  :  he  was  to  be  heir  male  of  the  body  taking  by 
descent  from  Arthur  the  grandson,  and  he  was  to  be  of  the  age  of  twenty-one 
years.    It  is  quite  obvious  that  those  two  circumstances  might  not  combine 
for  many  generations,  and,  indeed,  it  is  possible  that  they  might  never 
combine.     It  is  quite  obvious  that  those  two  circumstances  might  not  com- 
bine for  many  generations ;  and,  indeed,  it  is  possible  that  they  might  never 
combine.     It  is  obvious,  therefore,  that  this  disposition  of  the  property  is 
void  for  remoteness ;  for,  as  everybody  knows,  property  of  this  description 
must  vest,  if  at  all,  within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards,  and,  to  speak  with  perfect  correctness,  a  few  months  for  gesta- 
tion.   It  is  wholly  immaterial  in  this  case,  that  there  was  a  person  twenty- 
one  years  of  age  answering  the  description  at  the  time ;  that  is,  to  make  use 
of  a  phrase  of  a  noble  and  learned  lord  in  the  case  of  ToUemache  v.  The 
Earl  of  Coventry  (2  C.  &  F.  611),  that  it  was  a  pure  accident,  it  might  or 
it  might  not  have  happened.     Unless  it  is  absolutely  certain  thai  the  event 
must  happen  within  the  period  prescribed,  it  is  quite  clear  that  the  rule  of 
remoteness  applies  to  this  case,  and  the  devise  becomes  altogether  void.  .  . . 
But,  my  Lords,  it  is  supposed  that  this  gift  of  the  corpus  of  the  estate  is 
operated  upon  in  some  degree  by  the  disposition  of  the  intermediate  rents 
and  profits.    The  disposition  of  the  intermediate  rents  and  profits  b  to  the 
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collateral  to  estates  tail,  they  are  altogether  unobjectionable,  for  they  "  may  be 
barred  by  the  owner  of  the  preceding  estate  tail ;  and  if  once  an  estate  in 
fee  has  been  acquired  by  any  one  claiming  under  the  limitations  of  the  instru- 
ment by  which  the  powers  were  created,  they  naturally  ceased/'  Per  Lord 
Chancellor  Sugden  in  Cole  v.  8e welly  4  Dru.  &  Warr.  32 ;  and  see  Waring 
V.  Coventry,  1  My.  &  K.  248 ;  Wood  v.  Whitey  2  Keen,  664 ;  4  My.  & 
Cr.  460 ;  Wallis  v.  Freest onCy  10  Sim.  225;  Briggs  v.  Earl  of  Oxfordy 

1  De  Gex,  Mac.  &  Gord.  363.  Where,  however,  general  powers  of  sale 
and  exchange  are  collateral  to  an  estate  in  fee,  it  is  presumed,  unless  they  are 
to  be  exercised  with  the  consent  of  the  person  for  the  time  being  entitled 
to  the  estate,  they  will  be  void.     Lewis,  Perpet.  556 ;  Boyce  v.  Hanningy 

2  Cro.  &  Jer.  334. 

The  case  of  Ferrand  v.  WilsoUy  4  Hare,  344,  seems  to  depart  from  what 
appears  to  be  generally  laid  down  by  the  authorities,  viz.  that  where  powers 
are  collateral  to  an  estate  tail,  and  therefore  destructible,  they  do  not  come 
within  the  dangers  of  a  perpetuity.  In  that  case  subject  to  the  trusts  of  a 
term  of  twenty-one  years,  real  estates  were  devised  to  A.  for  life,  remainder 
to  B.  for  life,  with  remainder  to  his  sons  successively  in  taify  with  other 
remainders  over  for  life  and  in  tail,  and  power  was  given  to  the  executors 
and  the  survivor  of  them,  and  the  executors  of  tlie  survivor,  at  any  time  or 
times  not  only  during  the  term  of  twenty-one  years,  but  at  any  time  after- 
wards, until  some  person  entitled  in  possession  to  an  estate  taily  or  some 
greater  estate,  should  attain  the  age  of  twenty-one  years,  to  fell  and  sell  the 
timber,  and  apply  the  proceeds  in  payment  of  funeral  expenses,  debts  and 
legacies,  the  overplus  from  time  to  time  to  be  invested,  with  the  consent  of 
the  devisee  in  possession,  in  the  purchase  of  lands  to  be  settled  to  the  same 
uses  as  the  devised  premises,  the  money  in  the  mean  time  to  be  invested  in 
government  or  real  securities,  and  the  dividends  and  interest  to  be  paid  to  the 
persons  who  would  be  entitled  to  the  rents  and  profits  of  the  premises  if  the 
same  had  been  purchased.  It  was  held  by  Sir  James  Wigram,  V.  C,  that 
the  power  was  too  remote,  and  it  was  declared,  that  the  trusts  concerning  the 
timber  to  be  felled  by  the  executors  during  the  term  and  at  any  time  afte^ 
wards,  until  some  person  entitled  in  possession  to  an  estate  tail,  or  some  greater 
estate  of  and  in  the  said  estates,  should  attain  twenty-one  years,  and  of  the 
monies  to  arise  by  such  timber  respectively,  were  void  for  remoteness. 

In  Briggs  v.  The  Earl  of  Oxford,  1  De  Gex,  Mac.  &  Gord.  363, 
by  a  settlement,  family  estates  were  vested  in  trustees,  upon  trust  for  the 
father  for  life,  with  remainder  to  his  eldest  son  without  impeachment  of 
waste,  but  subject  to  a  power  thereinafter  given  to  the  trustees,  with  re- 
mainder to  the  first  and  other  sons  in  tail  male,  with  remainder  to  the 
heirs  and  assigns  of  the  father  in  fee.  The  power  given  to  the  trustees  was, 
that  it  should  be  lawful  for  them  at  any  time  or  times  thereafter,  so  long 
as  there  should  be  any  mortgage  upon  the  estates  (but  afler  the  death  of 
the  father,  not  without  the  consent  of  the  Bon  if  living,  in  writing),  to  fell 
timber  upon  the  estates,  and  to  apply  the  proceeds  in  discharge  of  any  in- 
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cumbrances,  it  was  held  by  the  Court  of  Appeal  in  Chancery,  affirming  the 
decision  of  Sir  J.  Parker,  V.  C.  (5  De  G.  &  Sm.  166),  (before  whom,  how- 
ever, this  question  was  not  raised),  that  the  power  in  the  trustees  to  cut 
timber  was  not  to  any  extent  invalid  as  tending  to  a  perpetuity.  Neither 
of  the  learned  Judges  in  their  judgments  expressly  dissented  from  the 
decision  of  Sir  James  Wigram,  in  Ferrand  v.  Wilson^  and  appear  to 
have  considered  the  cases  as  distinguishable.  **  Some  of  the  expressions,"  ob- 
seryed  Lord  Cranworth,  L.  J.,  "  in  the  judgment  of  Sir  James  Wigram,  in 
Ferrand  v.  Wilsoiiy  certainly  have  an  aspect  favourable  to  the  view  taken 
by  the  defendant ;  but  I  think  there  is  a  manifest  distinction  between  the 
cases.  If  the  law  be  not  that  a  power  is  always  good  so  far  as  a  perpetuity 
is  concerned,  if  it  is  capable  of  being  barred  by  a  common  recovery,  or  by 
that  which  is  equivalent  to  a  common  recovery,  perhaps  it  is  a  matter  of 
regret  that  that  is  not  the  state  of  the  law.  If  there  are  exceptions  to  the 
rule,  I  think  they  have  created  more  embarrassment  than  is  compensated 
for  by  any  benefit  which  they  have  produced,'^'  His  Lordship,  after  ob- 
serving, that  it  was  not  necessary  to  pronounce  any  opinion  upon  Ware  v. 
Polhill,  or  Ferrand  v.  Wihon^  added,  "  I  think  these  authorities,  are  not 
applicable  to  this  case.  This  is  a  case  in  which  not  only  is  the  power  capable 
of  being  barred  by  the  act  of  the  first  tenant  in  tail,  when  he  is  in  a  con- 
dition which,  in  point  of  law,  enables  him  to  act  at  all,  by  his  being  of  the 
age  of  twenty-one,  but  in  which  the  power  is  one  to  be  exercised  solely  by 
virtue  of  the  contract  between  the  parties  to  the  settlement,  a  contract  to  this 
effect,  that  that  which  was  a  debt  upon  the  estate  should  be  liquidated  in  a 
particular  mode.  It  appears  to  me,  that  to  whatever  extent  of  time  the 
operation  of  that  contract  extends,  it  is  not  a  contract  within  the  doctrine  of 
perpetuity.  The  person  who  enjoys  the  estate  has  only  to  pay  off  the  in- 
cumbrance, and  thei*e  is  an  end  of  it."  Lord  Justice  Knight  Bruce  ob- 
served, ''It  has  been  said,  that  the  power  is  void,  as  trespassing  on  a  per- 
petuity. But  the  circumstance  of  the  power  being  liable  to  destruction  by 
the  tenant  in  tail  is  of  itself  sufficient  to  preclude  all  objection,  at  least,  to  a 
power  of  this  description,  on  that  ground." 

Effect  of  a  Limitation  being  too  remote  on  subsequent  Limitations. 

Where  a  limitation  is  void  as  being  too  remote,  any  subsequent  limita- 
tions are  not  thereby  accelerated  but  are  void  also.  Thus  in  the  well-known 
case  of  Robinson  v.  Hardcasthy  2  Bro.  C.  C.  22,  8.  C.  2  T.  R.  241,  380, 
781,  where  a  father  having  under  his  marriage  settlement  power  to  appoint 
among  the  children  of  the  marriage,  by  his  will  gave  a  life  interest  to  hig 
son,  and  estates  tail  to  his  grandchildren,  with  remainder  over  in  DM>ieties  to 
two  daughters  in  fee,  the  appointment  to  the  grandchildren  being  clearly 
bad ;  the  question  arose  as  to  the  validity  of  the  remainder  in  fee  to  his 
daughters.  And  upon  a  case  being  sent  by  Lord  Thurlow  it  was  certified 
by  the  Court  of  King's  Bench,  that  the  devise  over  to  the  daughters  was 
void.    And  Boiler,  J.,  observed,  that  if  a  subsequent  limitation  depended  on 
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a  prior  estate,  which  was  voidi  the  subsequent  one  must  fall  with  it ;  to  sap- 
port  the  opposite  argument  the  testator  must  be  considered  as  intending,  that 
if  the  first  use  was  bad,  the  subsequent  limitations  should  take  place,  which 
w^ould  be  extraordinary  indeed.  See  also  Cambridge  v.  Motis,  8  Ves.  12; 
Palmer  v.  Holfordf  4  Russ.  403. 

Even  if  the  object  of  the  limitations  void  for  remoteness  should  never  exist, 
the  subsequent  limitations  nevertheless  cannot  be  supported.  Proctor  v. 
Bishop  of  Bath  and  WelU,  2  H.  Black.  358 ;  and  see  Beard  v.  Westcott, 

5  Taunt.  393;  5  B.  &  Aid.  801 ;  T.  &  R.  25,  and  the  remarks  of  Lord 
St.  Leonards  in  Mony penny  v.  Bering ,  2  De  Gex,  Mac.  &  Gord.  182. 

But  although,  as  we  have  before  seen,  a  future  limitation  must  necessarVyf 
if  at  all,  vest  within  the  period  allowed  by  the  rule  against  perpetuities, 
and  will  not  be  rendered  valid,  if  in  the  event  which  has  happened  the  rule 
would  not  be  offended  against,  nevertheless  where  a  limitation  over  arises 
on  aJternative  events,  or  as  it  is  sometimes  said,  arises  upon  a  contingencj 
with  a  double  aspect,  one  of  which  is  within  the  rule,  and  the  other  exceeds 
its  limits,  the  validity  of  the  limitation  over  will  depend  upon  the  event 

If,  for  instance,  there  were  a  bequest  to  A.  for  life,  with  a  limitation  to  his 
son,  then  unborn,  on  his  taking  holy  orders  (which  might  not  necessarily 
happen  within  twenty-one  years  after  his  father's  death),  and  in  case  he 
should  have  no  such  son,  or  if  A.  should  die  without  ever  having  had  a  son^ 
then  over.  The  first  limitation  to  a  son  of  A.  being  too  remote  in  the  event 
of  his  death  without  having  attained  the  necessary  qualification,  the  gift 
over  would  not  take  effect,  though  it  would  if  A.  died  without  ever  having 
had  a  son.  Many  other  examples  might  be  given.  See  Longhead  v. 
Pfielpsy  2  Black.  704 ;  Crompe  v.  Barrow,  4  Ves.  681 ;  Leake  v.  Robin- 
son,  2  Mer.  363;  Cambridge  v.  Rous,  8  Ves.  12;  Beard  v.  Westcott^  5 
Taunt.  393;  6  B.  &  Aid.  801 ;  T.  &  R.  25;  Goring  v.  Howard,  16  Sim. 
395 ;  Mony  penny  v.  Bering,  2  De  Gex,  Mac.  &  Gord.  145. 

A  gift  over,  made  in  words  comprising  only  one  event,  will  not  be  con- 
strued as  made  on  two  events,  although,  in  point  of  fact,  it  may  consist  very 
reasonably  of  two  branches,  unless  it  be  so  expressed  by  the  testator.  Mony- 
penny  v.  Bering,  2  De  Gex,  Mac.  &  Gord.  145, 183 ;  and  see  Burley  v. 
Ecelyn,  16  Sim.  290 ;  Boe  v.  Challis,  15  Jur.  601 ;  20  L.  J.,  Q.  B.,  lia 

And  "where  there  are  gifts  over  which  are  void  for  perpetuity,  and 
there  is  a  subsequent  and  independent  clause  on  a  gift  over  which  is  within 
the  line  of  perpetuities,  effect  cannot  be  given  to  such  a  clause,  unless  it 
will  dovetail  in  and  accord  with  previous  limitations  which  are  valid." 
Per  Lord  St.  Leonards,  C,  in  Monypenny  v.  Bering,  2  De  Gex,  Mac 

6  Gord.  182. 

Cases  where  the  Rule  does  not  apply. 

Where  a  limitation  is  so  framed  as  that  the  gift  under  it  vests,  that  is  to 
say,  becomes  transnoiissible  and  alienable,  by  the  person  taking  it,  within 
the  period  allowed  by  the  rule,  it  is  immaterial  that  the  possession  or  term 
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of  enjojiQent  is  pontponed  beyond  the  legal  period ;  for  in  such  case  the 
clause  postponing  enjoyment  will,  so  far  as  it  exceeds  such  period,  be 
considered  void,  and  the  gift  consequently  be  to  that  extent  accelerated. 
Thus  in  Murray  v.  Addenbroke,  4  Russ.  407,  a  testator  gave  the  residue  of 
his  property  to  his  wife  for  life,  and  at  her  demise  to  the  eldest  surviving 
son  of  Sir  John  Murray  upon  his  coming  to  the  age  of  twenty -Jice  yearn 
(the  trustees  being  directed  to  apply  the  interest  to  his  use  after  the  death  of 
the  tenant  for  life,  until  he  should  attain  twenty-five)  ;  or,  failing  such  issue 
male,  to  the  daughters  of  Sir  John  Murray  living  at  the  time  of  the  demise 
of  the  last  of  such  issue  male,  in  equal  proportions.  The  only  son  of  Sir 
John  Murray  died  before  he  attained  twenty-five  y fears  of  age,  in  the  life- 
time of  the  widow,  leaving  two  daughters  of  Sir  John  Murray  sui-viving 
him.  It  was  held  by  Lord  Chancellor  Lyndhurst,  that  if  there  had  been 
any  son  of  Sir  John  Murray  living  at  the  death  of  the  widow  he  would  have 
taken  a  vested  interest  in  the  residue,  though  he  had  not  then  attained  the 
age  of  twenty-five ;  and  that  therefore  the  gift  over  to  the  daughter  of  Sir 
John  Murray  was  not  too  remote,  and  that  in  the  event  which  happened, 
upon  the  death  of  the  widow,  they  became  entitled  to  the  residue.  ''It 
appears  to  me,"  said  his  Lordship, ''  that  the  whole  interest  is  given  to  the 
son ;  the  whole  of  it  is  to  be  applied  to  the  use  of  the'  son,  though  the 
manner  in  which  it  is  to  be  so  applied,  is  left  to  the  discretion  of  the  trustees ; 
and,  therefore,  as  the  whole  interest  is  given  immediately  upon  the  death  of 
the  widow,  the  eldest  surviving  son  would,  upon  her  death,  have  taken  a 
vested  interest  in  the  residue.     Therefore  the  gift  to  the  son  is  not  too 

remote The  limitation  of  the  residue  to  the  daughters  is  not  too 

remote,  and  the  intention  of  the  testator,  as  expressed  in  the  terms  he  has 
used,  is  obviously  this, — that  the  eldest  son  surviving  the  widow  shall  take, 
and  if  there  be  no  son  surviving  the  widow,  that  the  daughters  who  are 
living  at  the  death  of  the  last  son,  who  died  in  the  lifetime  of  the  widow, 
shall  take  the  property  in  equal  shares."  See  also  Farmer  v.  Francis,  9 
Moo.  310 ;  2  Bing.  151 ;  Dodson  v.  Hay^  3  Bro.  C.  C.  404 ;  Montgomerie, 
V.  Woodley,  6  Ves.  622;  Bingley  v.  Broadhead,  8  Ves.  415;  Kecem  v. 
WiUiams,  6  Sim.  171 ;  Bland  v.  Williams,  3  My.  &  K.  411 ;  Blease  v. 
Burgh,  2  Beav.  221 ;  Doe  d.  Dolley  v.  Ward,  9  Ad.  &  Ell.  582 ;  Saunders 
V.  Vautier,  4  Beav.  116;  1  Cr.  &  Ph.  240;  Greet  v.  Greet,  5  Beav.  123; 
Harrison  v.  Grimwood,  12  Beav.  192 ;  Jackson  v.  Majoribanks,  12  Sim. 
93 ;  Milroy  v.  Milroy,  14  Sim.  48 ;  Marquis  of  Bute  v.  Harman,  9  Beav. 

320. 

It  is  often  a  difficult  question  to  determine  whether  the  postponement  is 

applicable  to  the  vesting  or  only  to  the  possession  or  enjoyment ;  and  the 
Courts  have  adopted  a  mode  of  construction  wholly  independent  of  what  the 
result  may  be ;  so  that  if  the  postponement,  being  beyond  the  limits  of  the 
rule,  according  to  the  strict  rules  of  reading  the  instrument  in  which  tbe 
gift  is  contained,  applies  to  the  vesting,  the  gift  will  be  void«  See  Leake  v. 
Bobinson,  2  Mer.  363 ;  Bull  v.  Pritchard,  1  Russ.  213 ;  Palmer  v.  Hoi- 
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fordy  4  Russ.  403 ;  Vawdry  v.  Geddes,  1  Russ.  &  My.  203 ;  Judd  v.  Judd, 
3  Sim.  625;  Hunter  v.  Jt^^^Z^  4  Sim.  455;  Porter  v.  Fox,  6  Sim.  485; 
Dodd  V.  Wake,  8  Sim.  615 ;  Newman  v.  Newman,  10  Sim.  51 ;  i2w^  v. 
Hardwick,  2  Beav.  352;  Oriffith  v.  Blunt,  4  Beav.  248 ;  Z^acA  v.  Zi«ic^ 
2  Y.  &  Coll.  C.  C.  495,  499 ;  BuU  v.  Fritchard,  5  Hare,  567 ;  Boughton 
V.  Jfl?»€«,  1  Coll.  26 ;  1  H.  L.  Cas.  406 ;  Comport  v.  Au$ten,  12  Sim.  218; 
Speakm^n  v.  Speakman,  8  Hare,  180 ;  BoydeU  v.  Golightly,  14  Sim.  327. 

If  it  appears  that  the  members  composing  the  class  to  which  the  gift  is 
made  are  to  be  ascertained  immediately  upon  the  death  of  the  testator,  the 
question  as  to  whether  postponement  applies  to  vesting  or  enjoyment  is 
immaterial.  Elliott  v.  Elliott,  12  Sim.  276 ;  Leach  v.  Leach,  2  Y.  &  Coll. 
C.  C.  495. 

Where  an  absolute  gifl  is  made,  it  will  not  be  qualified  or  cut  down  by  any 
subsequent  gift  or  clause  obnoxious  to  the  rule  against  perpetuities,  but  will 
be  construed  as  though  such  latter  gifl  or  clause,  whether  contained  in  the 
same  or  a  subsequent  instrument,  had  no  existence.  Thus  in  Carver  t. 
Bowles,  2  Russ.  &  My.  304,  a  testator,  having  power  under  his  marriage 
settlement  to  appoint  a  fund  among  his  children,  appointed  it  to  his  two  sons 
and  three  daughters,  equally  to  be  divided  among  them  share  and  share  alike, 
and  then  declared  that  the  shares  appointed  to  his  daughters  should  be  held 
on  the  same  trusts  for  the  benefit  of  his  daughters  and  their  issue  as  were 
thereinafler  expressed  concerning  the  shares  of  his  residuary  estate  bequeathed 
to  each  daughter  and  her  issue.  These  trusts  were  to  pay  the  interest  to  each 
daughter  during  her  life  to  her  separate  use,  and  without  power  of  anticipap 
tion  or  alienation ;  afler  her  decease,  for  her  children  as  she  should  appoint, 
in  default  of  appointment  for  her  children  equally,  in  default  of  children  as 
she  should  appoint,  and  in  default  of  such  appointment  for  her  next  of  kin. 
The  Master  of  the  Rolls  held,  "  that  the  words  of  appointment  were  suf- 
ficient to  vest  the  shares  absolutely  in  the  daughters ;  that  the  attempt  to 
restrict  their  interests  by  limitations  to  their  issue,  being  inoperative,  did  not 
cut  down  the  absolute  appointment ;  but  that  it  was  competent  to  the  donee 
of  the  power  to  limit  the  interests  which  he  appointed  to  his  daughters  to 
their  separate  use,  and  to  restrain  them  from  anticipation  and  alienation." 

Upon  the  same  principle,  in  the  case  of  Arnold  v.  Congreve,  1  Russ.  k 
My.  209,  a  testatrix,  having  by  her  will  given  to  her  grandchildren  (the  gift 
not  being  confined  to  those  living  at  her  death)  absolute  interests,  by  her 
codicil  expressed  her  desire  that  they  should  only  take  life  interests,  in  order 
that  their  children  might  take  in  succession  after  their  deaths.  It  >vas  held 
by  Sir  John  Leach,  M.R.,  that  the  object  of  the  testatrix,  in  making  the 
codicil  being  for  the  purpose  of  letting  in  the  children  of  the  grandchildren, 
necessarily  failed ;  and  that  as  the  great-grandchildren  could  not  take,  the 
intention  of  the  testatrix  would  be  best  efiectuated  by  holding  that  the 
absolute  interests  given  to  the  grandchildren  by  the  will  were  not  destroyed 
by  the  codicil.  See  also  Kampf  v.  Jones,  2  Keen,  756 ;  Ring  v.  Hardmck, 
2  Beav.  352 ;  Church  v.  Kemble,  5  Sim.  525 ;  WeUs  v.  Malinsy  3  Jur.  36; 
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Saumarez  v.  SaumareZf  4  My.  &  Cr.  331 ;  Blacket  v.  Lamb,  14  Beav. 
482 ;  Fry  v.  Capper,  1  Kay,  163 ;  Harvey  v.  Stracey,  1  Drew.  73 ;  Hohhs 
V.  Parsons,  2  Sm.  &  Giff.  212. 

It  may  here  be  mentioned,  that  the  Court  yfiVL  not  in  general  raise  estates 
by  implication,  which  in  other  cases  it  will  sometimes  do  in  favour  of  the 
intention,  if  the  effect  would  be,  that  such  estates  would  be  yoid  for  remote- 
ness. Chapman  v.  Brawny  3  Burr.  1626;  Monypenny  v.  Dering,  16 
Mees.  k  W.  437. 

Upon  the  same  principle,  where  there  is  an  executory  trust  which,  if 
carried  literally  into  effect,  would  be  void  as  infringing  upon  the  rule  against 
perpetuities,  the  Court  of  Chancery,  in  order  to  carry  out  the  intention  of 
the  creator  of  the  trust  as  far  as  possible,  will  direct  a  settlement  to  be  made 
complying  with  the  rule,  but  which  will  be  as  strict  as  the  law  will  permit. 
Humberston  v.  MuTnberston,  1  P.  Wms.  332 ;  8.  C2  Vem.  737 ;  Prec. 
Ch.  455,  stated  ante,  p.  360 ;  and  see  Bankes  v.  Baroness  he  Dexpencer, 
10  Sim.  676;  Lincoln  y.  Duke  of  Newcastle,  ^  Ves.  387;  12  Ves.  218; 
Woolmore  y.  Burrows,  1  Sim.  512 ;  Lord  Dorchester  v.  Earl  of  Effingham, 
10  Sim.  567, 588,  n. ;  3  Beav.  180,  n. ;  WUliams  v.  Teale,  6  Hare,  239;  and 
cases  there  cited ;  Tennent  v.  Tennent,  Dm.  161 ;  Boswell  v.  Billon,  lb. 
291 ;  Trevor  v.  Trevor,  13  Sim.  108 ;  1  H.  L.  Cas.  239 ;  Boydell  v.  Oo- 
lightly,  14  Sim.  346 ;  WTiite  v.  Briggs,  15  Sim.  17 ;  and  see  note  to  Lord 
Olenorchy  v.  Bosville,  1  L.  Cas.  Eq.  1. 

The  Courts  have  also,  according  to  the  doctrine  of  cy  pr^s,  by  sacrificing 
the  particular  intention  of  a  testator,  which  cannot  be  carried  out  in  con- 
sequence of  its  being  contrary  to  the  rule  against  perpetuities,  given 
effect  to  his  general  intention  in  a  mode  which  is  within  the  rule.  As  where 
a  life  interest  in  property  is  devised  to  an  unborn  person  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  the  remainder  in  such  case  being 
clearly  invalid  as  being  beyond  the  limits  allowed  by  the  rule,  the  Courts, 
seeing  that  it  is  the  testator's  general  intention  to  benefit  the  issue,  though 
it  cannot  be  done  in  the  particular  mode  pointed  out,  carry  out  the  general 
intention  by  giving  an  estate  tail  to  the  unborn  person,  to  which,  if  not 
barred,  the  issue  may  ultimately  become  entitled  {Nicholl  v.  Nicholl,  2  W. 
Black.  1159 ;  Robinson  v.  Hardcastle,  2  T.  R.  241,  380,  781 ;  Hopkins 
V.  Hopkins,  Co.  Litt.  272  a,  Butler's  note,  1,  vii.  2 ;  1  Atk.  581) ;  and  an 
estate  tail  has  been  given  to  the  first  taker,  even  where  the  limitation  was 
to  bis  children  as  tenants  in  common  in  tail,  although  it  will  be  ob- 
served, that  an  estate  tail  which  would  descend  to  the  children  successively, 
does  not  very  aceurately  carry  out  the  intention  of  the  testator,  that  they 
should  take  concurrently.  See  Pitt  v.  Jackson,  2  Bro.  C.  C.  51 ;  2  Yes. 
Jan.  349 ;  Smith  v.  Lord  Camelford,  2  Yes.  jun.  698 ;  and  see  ante  p.  311 ; 
see  also  Vanderplank  v.  King,  3  Hare,  1 ;  Stachpoole  v.  Stackpoole,  4 
Dru.  &  Warr.  320. 

But  although,  as  in  the  last  cited  cases,  by  the  doctrine  of  cy  pr^s  a  different 
provision  may  be  made,  for  persons  for  whom  the  testator  intended  to  pro- 


384  Cadell  v.  Palmer. 

vide,  an  estate  cannot  be  carried  to  a  class  or  a  portion  of  a  class  for  whom 
the  testator  never  intended  to  provide.  Monypenny  v.  Dering,  2  De  Gex, 
Mac.  &  Gord.  145,  175,  overruling  the  decision  of  Sir  Jan:ies  Wigram, 
V.  C,  reported  7  Hare,  568. 

As  we  have  before  seen,  the  doctrine  of  cy  pr^s  is  not  applicable  to  per- 
sonal estate  {Routleilge  v.  Dorril,  2  Ves.  jun.  365 ;  sed  vide  Mackworth  v. 
Hinocmariy  2  Keen,  658) ;  nor,  it  seems,  to  a  mixed  fund  (JSotuj/hton  t. 
James,  1  Coll.  44 ;  1  H.  L.  Gas.  406) ;  nor  where  successive  life  interests 
merely  are  giyen (Somerville  v.  Lethhridgey  6T.  R.  213 ;  Seawards.  WiU 
loch,  5  East,  198 ;  Beard  v.  Wescott,  5  Taunt.  393 ;  6  B.  &  Aid.  801 ;  T.  R. 
25) ;  nor  where  the  children  of  the  unborn  person  to  whom  a  life  interest  is 
given  take  an  estate  in  fee  simple,  Bristow  v.  Warde,  2  Ves.  jun.  336. 
Lastly,  the  doctrine  of  cy  prds  is  not  applicable  in  the  construction  of  deeds. 
Brudenell  v.  Elwes,  7  Ves.  382. 

Exception  from  the  Law  of  Perpetuities. 

One  exception  from  the  rule  against  perpetuities  is  where  land  is  purchased, 
or  property  held,  by  a  corporation.  But  as  corporations  cannot  in  general 
purchase  real  estate  without  licence  from  the  crown,  which  will  be  withheld 
except  in  proper  cases,  no  perpetuity  will  be  created,  unless  for  the  public 
good,  or  to  an  extent  which  would  not  create  any  appreciable  abstraction  of 
land  from  commerce.     See  Shelf.  Mortm.  39 ;  Burt.  Comp.  68. 

Moreover,  gifts  to  charities  do  not  fall  within  the  rule  against  perpetui- 
ties, a  gifl  in  perpetuity  to  a  charity  being  valid,  though  with  respect  to 
land,  the  requisitions  of  9  Geo.  2,  c.  36,  must  be  complied  with.  Hence  a 
contingent  limitation  over  of  property  from  one  charity  to  another,  in  an 
event  which  in  the  case  of  individuals  w^ould  render  the  limitation  void,  an 
being  in  contravention  of  the  rule  against  perpetuities,  is  good,  and  will  be 
supported  in  equity.  Thus  in  Christ* s  Hospital  v.  GraingeTy  1  Mac  k 
G.  460,  the  corporation  of  Reading  held  property  under  a  will  made  in 
1624  on  certain  tnists  for  the  benefit  of  the  poor  of  the  town  of  Reading, 
with  a  proviso  that  if  the  corporation  should  for  one  whole  year  neglect  to 
observe  the  directions  of  the  will  the  gift  should  be  utterly  void,  and  the 
property  be  transferred  to  the  corporation  of  London,  in  trust  for  the  benefit 
of  Christ's  Hospital.  The  corporation  of  Reading  having  acted  in  disregard 
of  the  directions  of  the  will,  upon  a  suit  instituted  by  the  corporation  of 
London  claiming  the  propei*ty  on  behalf  of  Christ's  Hospital,  it  was  held, 
that  a  contingent  limitation  over  of  property  from  one  charity  to  another, 
was  not  within  the  principle  of  the  rules  against  perpetuities.  "Those 
rules,"  said  Lord  Chancellor  Cottenham,  "  are  to  prevent,  in  the  cases  to 
which  they  apply,  property  from  being  inalienable  beyond  certain  periods. 
Is  this  efi'ect  produced,  and  are  these  rules  invaded  by  the  transfer,  in  a 
certain  event,  of  property  from  one  charity  to  another  ?  If  the  corporation 
of  Reading  might  hold  the  property  for  certain  charities  in  Reading,  why 
may  not  the  corporation  of  London  hold  it  for  the  charity  of  Christ's 
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Hospital  in  London  ?    The  property  is  neither  more  nor  less  alienable  on. 
that  account" 

Another  exception  to  the  rule  of  perpetuities  is  where  property  is  by  act 
of  parliament  strictly  entailed  upon  certain  families  in  reward  for  public 
services;  as  in  the  case  of  the  first  Duke  of  Marlborough  (3  &  4  Anne,  c.  6 ; 
5  Anne,  c.  3 ;  5  Anne,  c.  4)  and  the  first  Duke  of  Wellington  (54  Geo.  3^ 
C.161J. 

Another  exception  to  the  rule  against  perpetuities  is  where  a  grant  has 
heen  made  to  a  person  in  tail  of  the  purchase  or  provision  of  the  crown,  in 
reward  of  services,  inasmuch  as  34  &  35  Hen.  8,  c.  20,  prohibits  in  such  case 
the  te&ant  in  tail,  as  long  as  a  reversion  or  remainder  subsists  in  the  crown, 
from  barring  his  own  issue  (Dy.  32;  Pig.  Recov.  84;  3  &  4  Will.  4,  c.  74, 
8. 18) ;  but  if  the  remainder  or  reversion  become  vested  in  a  private  person, 
the  tenant  in  tail  might  formerly  by  a  common  recovery  (Pig.  Recov.  88 ; 
1  Prest.  Convey.  18,  145),  and  may  now,  by  a  disentailing  assurance  (3  & 
4  Will.  4,  c.  74),  acquire  the  fee  simple. 

And  by  the  prerogative  of  the  crown,  independent  of  34  &  35  Hen.  8, 
other  estates  tail,  not  being  granted  as  a  reward  or  in  consideration  of 
services,  subject  to  which  the  crown  is  entitled  to  the  reversion,  can  only  be 
harred  so  far  as  regards  the  issue  and  all  subsequent  limitations  to  subjects, 
and  not  so  as  to  prejudice  the  rights  of  the  crown.  Pig.  Recov.  86,  87; 
1  Prest.  Convey.  19, 146. 

By  3  &  4  Will.  4,  c.  74,  s.  18,  it  is  provided  "  that  the  power  of  disposi* 
tion  thereinbefore  contained  shall  not  extend  to  tenants  of  estates  tail,  who, 
by  an  act  passed  in  the  thirty-fourth  and  thirty-fifth  year  of  the  reign  of  his 
majesty  King  Henry  the  Eighth,  intituled  *  An  Act  to  embar  feigned 
Recovery  of  Lands  wherein  the  King  is  in  Reversion,'  or  by  any  other  act, 
are  restrained  from  barring  their  estates  tail." 

It  seems,  therefore,  that  estates  tail,  expectant  upon  which  the  reversion 
is  if  the  crown,  and  which  were  formerly  protected  by  its  prerogative, 
independent  of  statute,  are  not  exempted  fi*om  the  operation  of  the  act  of 
3  &  4  Will.  4,  c.  74,  and  may  therefore  be  now  barred. 

It  may  be  here  mentioned,  that  the  Courts  will  not  allow  a  perpetuity 
to  be  created  by  a  fraud  upon  the  provisions  of  34  &  35  Hen.  8,  c.  20. 
Thus  where  lands  were  conveyed  to  the  crown,  with  an  intent  that  the  crown 
should  reconvey  to  the  same  person  in  tail,  reserving  the  ultimate  reversion 
to  the  crown,  it  was  held  that  such  an  estate  tail  would  not  be  within  the 
protection  of  the  statute.  Johnson  d.  Earl  ofAnglesea  v.  Earl  of  Derby, 
Pig.  Recov.  201 ;  2  Show.  104. 
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GRIFFITHS  V.  VERB. 


Nov.  4,  9, 1803. 

[Reported  9  Ves.  127.] 

Trusts  for  Accumulation.] — TVtutsbi/wiU for  accunmbuian  during 
a  lifSf  contrary  to  the  statute  39  ^  40  Geo.  3,  c.  98,  is  good  for  twenty- 
one  years  by  that  statute. 

CHARLOTTE  MATTHEWS  by  her  will,  dated  the  6th  of  No- 
vember, 1800,  devised  all  her  real  estates  to  trustees,  their  heirs  and 
assigns,  upon  trust  to  sell ;  and  after  certain  legacies  she  gave  all  the 
rest  of  her  monies,  goods,  chattels,  credits,  personal  estate  and  e&cts 
whatsoever  to  the  said  trustees;  directing  them,  as  soon  as  ood- 
veniently  may  be  after  her  decease,  to  get  in  her  debts,  and  convert 
into  specie  such  of  her  personal  estate  as  should  not  be  in  specie, 
except  articles  specifically  bequeathed ;  and  further  directed  the  trus- 
tees, &c.,  as  soon  as  possible  aftier  paying  her  debts,  ftmeral  expenses 
and  legacies,  to  invest  the  residue  of  the  monies  arising  from  the  sale 
of  her  said  real  estates  and  from  her  personal  estate  in  the  public 
funds  or  real  securities ;  upon  trust,  out  of  the  dividends  or  intere^  to 
pay  to  Ann  Toumsend  an  annuity  of  10/.  for  her  life ;  and  to  pay  the 
residue  of  the  said  dividends,  &c.,  to  her  sisters,  Elizabeth  Mary 
Griffiths  and  Martha  Vere^  during  their  joint  lives,  in  equal  propor- 
tions ;  and  after  the  decease  of  either  of  them,  the  whole  of  the  said 
dividends  or  interest  to  the  survivor  during  her  life ;  provided,  and  she 
declared  her  will,  that  so  much  of  the  said  dividends  or  interest  is 
shall  accrue  due  to  JEHizabeth  Mary  Griffithe  during  the  life  of  John 
Griffiths^  her  husband^  shall  not,  during  that  time,  be  paid  to  her  or  to 
any  person  for  her  use ;  but  the  same  shall  be  during  his  life  invested  by 
the  trustees  in  the  public  funds  or  government  or  real  securities;  and 
that  the  dividends  or  interest  which  shall  accrue  thereon  shall  be  added 
to  and  accumulated  unth  the  capital ;  and,  upon  the  decease  of  the  said 
John  Griffiths,  the  said  capital,  with  the  accumulations  thereof,  shall 
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he  forthwith  transferred  or  paid  to  Elizabeth  Mary  Griffiths  ;  and  if 
she  shall  be  then  dead,  the  testator  bequeathed  the  same  to  Martha 
Yere,  if  then  living ;  and  if  not,  then  the  same  was  to  sink  into  the 
residue  of  her  personal  estate ;  and  upon  further  trust,  from  and  imme- 
diately after  the  decease  of  the  survivor  of  Elizabeth  Mary  (Griffiths 
and  Martha  Vere,  to  transfer  the  first-mentioned  trust  funds  and  the 
last-mentioned  trust  funds,  with  the  accumulations  thereof,  in  case  the 
same  shall  have  sunk  into  the  residue  of  her  personal  estate,  as  afore- 
said, to  other  persons. 

Under  the  bill  by  Mrs.  Griffiths  and  her  husband,  the  accounts 
having  been  directed  against  the  trustees,  who  were  also  executors,  a 
petition  was  presented  by  the  plaintifis,  praying  a  declaration  that  the 
proviso  directing  accumulation  is  contrary  to  the  late  act  of  parlia- 
ment (a),  and  therefore  null  and  void ;  and  that  the  petitioners  are 
entitled  to  have  full  benefit  of  the  will,  as  fully  as  if  such  clause  had 
not  been  inserted ;  and  a  transfer  to  the  Accountant-General,  &c. 

A  petition  for  the  same  purpose  had  been  presented  to  the  Master 
of  the  Rolls,  and  dismissed. 

Mr.  Richards  and  Mr.  Owen^  in  support  of  the  petition. — The 
meaning  of  this  act  is,  that  the  whole  attempt  against  which  it  is 
directed  shall  be  void.  It  cannot  therefore  be  good  for  a  given  time, 
the  legislature  having  intimated  nothing  to  that  efiect  A  direction  to 
accumulate  for  a  life  is  a  direction  to  accumulate  for  more  than  twenty- 
one  years ;  a  life  estate  being  larger  than  an  estate  for  years.  The 
?alue  of  the  life  is  of  no  importance ;  and  the  Court  will  not  inquire 
into  that  This  act  is  to  be  construed  by  analogy  to  the  law  of 
executory  devises,  which  are  allowed  only  within  certain  limits.  As 
the  accumulation  may,  by  posi^ibility,  last  longer  than  twenty-one  years, 
the  disposition  is  void ;  as  a  limitation  over  of  personal  property  after 
a  disposition  to  a  man  and  the  heirs  of  his  body  is  void;  without 
regard  to  the  possible  event  that  they  may  be  extinct  within  the  period 
allowed  by  law.  If  the  accumulation  should,  under  the  direction  in 
the  will,  continue  beyond  the  twenty-one  years,  what  is  to  become  of 
that  which  is  accumulated  after  that  period,  and  of  the  interest  of  the 
previous  accumulation  ?  This  act  has  analogy  to  the  act  of  Hen.  8  (i). 
It  is  not  material  that  the  one  is  a  restraining,  the  other  an  enabling, 

(a)  Stat.  d9  &  40  Geo.  8,  c.  98.  (6)  Stat  82  Hen.  8,  c.  28. 

c  c2 
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act;  but  the  same  construction  must  be  put  upon  the  same  words, 
unless  tending  to  defeat  the  general  intention  of  the  act 

Mr.  Romilly,  Mr.  RoupeU  and  Mr.  Trowery  for  the  other  parties 
against  the  petition. — This  case  arises  upon  a  restraining  statute ;  re- 
straining the  legal  right  to  dispose  of  property.  It  has  no  analogy 
to  the  statute  otHen.  8,  which  is  an  enabling  statute.  Neither  has  it 
analogy  to  executory  devise.  Upon  the  construction  of  this  act  it 
clearly  was  not  intended  to  prevent  accumulation^  in  any  case,  after 
the  death  of  the  party,  to  the  period  of  twenty-one  years ;  and  though 
an  attempt  is  made  to  go  beyond  that,  the  purpose  shall  be  good  to 
that  extent  in  whatever  form  it  is  directed ;  for  no  precise  form  of 
directing  accumulation  is  prescribed,  nor  could  that  be  intended ;  but 
it  is  sufficient,  whatever  the  form,  that  it  is  not  to  exceed  the  period  of 
twenty-one  years.  The  direction,  that  so  far  as  accumulation  is  directed 
contrary  to  the  act,  it  shall  be  void,  applies  only  to  the  excess.  There 
will  be  certainly  some  difficulty,  in  the  event  of  the  parties  living  be- 
yond the  period  of  twenty-one  years,  to  determine  what  shall  become 
of  the  excess.  But  in  this  case,  if  Mrs.  Griffiths  survives  that  period, 
she  will  be  entitled  to  the  accumulation,  provided  she  survives  her 
husband,  to  whose  death  it  is  confined,  and  it  is  possible,  that  he  may 
live  only  two  or  three  years. 

Lord  Chancellor  {Lord  Eldon). — I  will  talk  to  the  Master  of  the 
Rolls  and  some  of  the  Judges  upon  this  case.  The  question  is,  whether, 
where  the  intention  appears  to  attempt  to  make  an  accumulation  for  more 
than  the  life  by  deed,  or  twenty-one  years  by  will,  the  whole  shall  be  void; 
or  whether  it  shall  take  effect  for  the  period  during  which  the  legislature 
meant  it  to  be  still  lawful  to  direct  accumulation.  Previously  to  this 
act  it  it  was  competent  to  a  man  to  dispose  of  property  by  will,  and  I 
think  the  authorities  go  also  to  accumulation  of  rents  and  profits,  for  a 
life  or  lives  in  being  and  twenty-one  years,  and  a  little  more,  meaning 
the  time  of  gestation ;  and  without  considering  whether  that  may  be 
put  at  the  beginning  as  well  as  the  end  of  the  period,  the  point  is 
whether  the  legislature  meant  to  apply  the  principle,  long  settled  as  to 
executory  devise,  that  if  limitations  are  directed  which  go  beyond  the 
period  allowed,  it  is  void  for  the  whole,  and  it  is  not  good  for  the  time 
allowed  by  law ;  the  party  not  having  said  that  As  to  estates  for  life 
and  for  years,  when  the  law  speaks  of  the  one  as  larger  than  the  other, 
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it  does  not  look  to  the  quality  of  duration.  Upon  the  direction  of  the 
act,  that  the  rents  and  profits,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  this  act,  shall  go  to  such 
persons  as  would  have  been  entitled,  if  such  accumulation  had  not1)een 
directed,  the  question  is,  whether  if  any  part  goes  beyond  the  period 
in  which  it  might  be  consistent  with  the  act,  it  is  void  during  the  whole 
period  of  the  accumulation  directed,  or  for  such  time  only  during  which 
it  could  not  be  lawfully  directed  according  to  the  act  Upon  that  it 
is  necessary  to  consider  the  point  alluded  to  :  that  cases  may  arise  as 
to  what  is  to  become,  during  the  residue  of  the  joint  lives  after  the 
twenty-one  years,  of  the  firuit  of  the  fund  accumulated  during  the 
twenty-one  years. 

Lord  Chancellor  (Lord  Eldon). — This  question  turns  upon  the 
will  and  the  act  of  parliament.  I  understand  a  petition  to  the  same 
eflect  was  presented  to  the  Master  of  the  Rolls,  insisting,  that  by  this 
will  accumulation  is  prescribed  beyond  what  is  allowed  by  the  act ;  and 
therefore  the  direction  is  wholly  void ;  and  that  then  the  plaintiffs  were, 
in  right  of  Mrs.  Crriffithsy  within  the  terms  of  the  act  the  persons 
entitled  to  the  rents  and  profits,  as  if  no  such  clause  for  accumulation 
was  in  the  will ;  and  the  Master  of  the  Rolls  was  of  opinion,  that,  upon 
the  true  construction  of  the  act,  the  accumulation  directed  during  the 
life  of  the  husband,  if  not  in  fact  going  beyond  twenty-one  years,  was 
good ;  and  if  it  did  in  &ct  continue  beyond  that  period,  yet  upon  the 
true  construction  of  the  act  the  direction  was  good  pro  tanto ;  and 
during  the  period  of  twenty-one  years  the  rents  and  profits  are  well 
directed  to  accumulate ;  leaving  it  to  the  law  to  determine  what  is  to 
become  of  the  rents  and  profits  to  accrue  between  the  end  of  the  twenty- 
one  years  and  the  expiration  of  the  life;  and  of  course  to  determine 
also,  what  is  to  become  of  the  interest  of  the  fund  created  by  the  accu- 
mulation permitted  for  the  period  of  twenty-one  years.  This  brings 
before  me  the  consideration,  whether  that  judgment  is  right 

We  all  know  the  origin  of  this  act  (c).  Previously,  I  conceive,  the 
law  upon  this  point  to  have  stood  in  this  way ;  that  you  might  by 
executory  devise,  prevent  an  estate  from  vesting  during  a  life  or  lives  in 
being,  and  twenty-one  years,  and  a  small  portion  of  time — the  period 
of  gestation.     In  Long  v.  Blackall  {d ),  the  question  first  arose,  whether 

(c)  See  Thelbuson  v.  Wowtford,  4  Yes.  227. 
{d)  8  Ves.  486,  487 ;  7  T.  R.  100. 
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that  period  could  be  allowed  both  at  the  beginning  and  the  end;  that 
is^  whether  a  child  en  ventre  could  be  considered  a  life  in  being,  the 
terminus  i  quo  the  time  was  to  run.  Whether  the  law  is  according  to 
that  decinon  or  not,  it  was  quite  a  settled  notion  previously^  that  yott 
might,  by  executory  devise,  prevent  an  estate  vesting  for  a  life  or  lives 
in  beingi  and  twenty-one  years,  with  that  small  addition  at  the  end  of 
the  life ;  subject  to  all  question  a»  to  the  inconvenience  from  the  cir- 
cumstance of  selecting  a  great  number  of  lives,  which  might  be  con- 
sidered suhjudice.  But  it  was  generally  so  understood,  and  it  was 
always  conceived  that,  for  the  period  during  which  you  could  prevent 
the  estate  vesting,  you  might  direct  the  rents  and  profits  to  accumulate. 
Such  being  supposed  to  be  the  capacity  which  every  testator  and 
grantor  had,  this  act  passed ;  and  I  believe  it  was  considerably  altered 
from  what  it  was  when  introduced  in  the  House  of  Lords,  having  re- 
ceived alterations  in  both  Houses  which  were  not  foreseen.  But,  I 
beUeve,  the  object  of  those  who  introduced  it,  and  the  idea  of  all  was, 
that  in  general,  if  not  in  all  cases,  those  rents  and  profits  would  have 
gone,  not  to  persons  claiming  by  disposition,  but  by  the  efiect  of  the 
act  striking  out  of  the  will  the  direction  for  accumulation,  to  those 
entitled  by  intestacy ;  for,  if  literally  pursued,  the  testator  might  give 
his  estate  to  a  person,  not  to  take  tiD  the  expiration  of  twenty-one  years 
after  a  life  in  being ;  and  if  he  said  nothing  about  accumulation,  the 
rents  and  profits  would  be  imdisposed  of;  if  he  directed  what  the  act 
authorizes  him  to  direct,  that  for  the  first  twenty-one  years  after  his 
death  there  should  be  accumulation,  at  the  end  of  that  time  there  might 
be  a  very  long  period,  during  which  the  rents  and  profits  would  go  to 
no  one  by  the  disposition,  but  in  the  case  of  real  estate,  would  belong 
to  the  heir ;  and  in  the  case  of  personal  estate,  unless  there  was  an 
express  disposition  of  what  was  not  before  disposed  of,  to  the  next  of 
kin. 

The  sort  of  case  now  before  me  was  not,  I  believe,  much  in  the  con- 
templation of  the  legislature.  It  is  material  to  attend  to  every  word 
of  the  act ;  for  the  language  is  not  very  similar  to  any  other  act, 
with  either  enabling  or  restraining  clauses.  The  phrase  "  partial  ac- 
cumulation" is  rather  expressive  of  the  etkct  than  of  direction,  but, 
considering  the  subsequent  part,  it  must  be  construed  what  shall  be 
directed  to  be  accumulated.  If  the  act  stopped  at  the  declaration,  that 
it  shall  be  null  and  void^  the  estate  in  the  mean  time  would  be  con- 
sidered as  not  given  unless  fiUling  into  the  residuary  devise;  and 
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therefore  the  rents  and  profits  undisposed  of  must  have  gone  to  the 
heir.  But  the  question  is,  whether  the  following  words  are  not  so 
explanatory  of  the  former  as  to  show  in  what  sense  the  legislature  used 
the  words  declaring  that  it  should  be  null  and  void,  and  whether^  taking 
the  whole  clause  together,  it  was  not  meant  only  as  fior  as  by  the  sub- 
sequent words  it  is  directed  to  be  so  considered.  The  words  "so 
long/'  admit  two  constructions :  one,  so  long  as  the  same,  by  the  etkct 
of  the  direction  in  the  will,  shall  be  capable  of  being  accumulated 
beyond  twenty-one  years  firom  the  death ;  the  other,  so  long  as  the 
mae  shall  ,be  directed  to  be  accumulated  contrary  to  the  provisions  of 
the  act :  the  accumulation  being  understood  to  be  contrary  to  the  act, 
if  directed  by  the  will  for  more  than  twenty-one  years. 

It  was  argued  that  the  direction  to  accumulate  for  a  life  is  a  direction 
to  accumulate  for  more  than  twenty-one  years ;  as  an  estate  for  life  is 
a  larger  estate.  It  was  further  argued,  upon  analogy  to  executory 
devise,  viz.  that  if  the  dispos^ion  is  such  as  may  postpone  the  vesting 
for  more  than  lives  in  being  and  twenty-one  years,  &c.,  that  executory 
devise  is  not  capable  of  being  supported  in  law,  because  the  estate 
may  vest  before  that  period  runs  out ;  and  that  is  very  well  settled* 
It  was  very  much  discussed  in  the  case  upon  Lord  Foley's  Will.  It  is 
insisted  that  by  analogy  this  act  is  to  be  so  construed.  There  is  no 
donbt  a  life  estate  is  a  larger  estate  not  with  regard  to  duration  as  to 
time  but  as  to  the  interest  taken  in  it  As  to  the  analogy  between  ex- 
ecutory  devise  and  the  law  to  be  considered  laid  down  by  this  act,  if 
the  act  itself  does  not  prescribe  what  is  to  be  the  effect  of  the  direc- 
tion, the  analogy  may  be  resorted  to  in  order  to  determine  the  effect : 
hut,  if  the  act  has  itself  said  what  is  to  be  the  effect,  you  cannot,  upon 
analogy,  go  fiother  than  to  apply  it,  as  &r  as  the  directing  words  of  the 
act  will  allow*  The  statutes  enabling  and  restraining  as  to  leases  have 
been  alluded  to ;  and.  the  whole  doctrine,  beginning  with  the  statute  of 
Hen,  8,  is  to  be  found  in  JBacon^s  Abridgment  {e) ;  which  is  imderstood 
to  have  been  written  by  a  very  eminent  person*  The  true  principle,  as 
there  collected,  seems  to  amount  to  tl^is ;  that  the  intention,  with  refer- 
ence to  which  the  act  and  the  expressions  contained  in  it  are  used,  must 
be  considered ;  and  in  those  cases  in  which  particular  terms,  leases 
for  lives  or  twenty-one  years,  are  pointed  out,  it  is  in  vain  to  say  it 
is  to  be  considered  good  under  a  statute  which  has  said,  if  otherwise 
made,  it  shall  be  void  to  all  intents.    As  to  the  act  32  Hen.  8,  it  has 

(e)  Bao.  Abr,  tit  *<  Lease.'* 
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been  considered,  particularly  in  Smith  v.  Trinder{f),  that,  those  words 
not  being  contained  in  that  act,  a  construction  may  be  put  upon  it  to 
make  the  lease  good.  That,  therefore,  goes  no  farther  than  that  in  the 
construction  of  this  act  you  may  consider  upon  the  words  what  was 
the  intention  of  the  legislature,  and  how  £sur  that  allows  you  to  make 
good  what  is  directed,  regard  being  had  to  the  termi^  in  which  the 
prohibition  and  the  consequences  of  violating  that  prohibition  are 
prescribed. 

It  is  obvious  that  many  cases  upon  the  old  law  of  executory  devise 
and  accumulation  are  not  in  any  manner  provided  for  by  this  act    I 
doubt  whether  the  present  case  was  thought  of;  for  by  this  will  the 
estate  is  given,  not  by  executory  devise  but  by  creating  a  trust  to  pay 
the  annual  profits :  and  then  follows  the  direction  for  accumulation. 
If  that  direction  was  struck  out,  it  is  contended  that  the  eflect  is  not, 
as  in  other  cases,  that  those  profits  would  be  undisposed  of;  but  that 
it  must  be  considered  a  gift  in  prcesenii  ;  jand  that  the  clause  for  accu- 
mulation does  not  prejudice  their  immediately  entering  into  the  enjoy- 
ment    If  it  was  necessary  to  decide  that  question  a  good  deal  is  to  be 
said  upon  it;  and  it  is  not  clear  upon  thi^  will,  that  it  could  necessarily 
be  made  out  that  there  was  a  gift  in  prcesentif  if  this  direction  was  struck 
out  of  the  will ;  for  the  whole  must  be  taken  together.     But,  supposing 
it  not  struck  out,  is  the  direction  void  altogether,  because  it  is  not  a 
direction  for  accumulation  during  twenty-one  years  or  l^ss,  but  which 
may  happen  to  operate  during  a  period  that  may  last  longer ;  admitting 
also  that  it  may  operate  as  a  direction  for  less  in  efiect  ?    The  point  is 
doubtftil ;  but,  upon  the  whole,  that  construction,  which  has  been  put 
upon  this  act,  is  the  right  one;  and  I  am  the  rather  led  to  that  by  the 
concurrence  of  opinion  among  those,  to  whose  assistance  I  have  re- 
sorted upon  the  first  construction  of  an  act  of  so  much  importance, 
who  all  agree  that  this  is  the  proper  construction. 

The  difiiculty  was  put  strongly,  that  sup]k)sing  the  life  of  the  husband 
should  happen  to  endure  for  more  than  twenty-one  years,  what  is  to 
become  of  the  profits  accumulated  at  the  end  of  the  twenty-one  years  ? 
and  it  is  well  put  in  these  terms  upon  this  will.  It  is  clear  now,  ac- 
cumulation may  be  directed  for  twenty-one  years,  where  an  executory 
devise  is  created  as  large  as  heretofore ;  and  when  therefore  there  may 
be  a  very  long  interval.  The  very  same  difficulty  might  occur  upon  a 
will  precisely  in  the  terms  of  the  act,  as  upon  this  wilL     For  instance, 

(/)  Cro.  Car.  22. 
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suppose  the  testator  had  an  infant  son,  a  year  old,  and  a  brother,  and 
that  he  expressly  directed  accumulation  for  twenty-one  years;  and, 
subject  to  that,  gave  the  estate  to  his  eldest  son  ;  and  after  the  decease 
of  his  eldest  son,  to  the  eldest  son  of  his  brother :  suppose  the  will 
contained  a  direction,  that  the  property  so  accumulated,  under  a  di- 
rection admitted  to  be  legal,  should  go  to  the  person  who,  under  those 
limitations,  was  to  take  the  estate :  it  is  clear,  though  the  direction  to 
accumulate  is  only  for  twenty-one  years,  yet,  under  the  combined  effect 
of  the  direction  and  the  law,  there  might  be  an  accumulation  for  forty 
years ;  for  if  the  son  lived  till  just  about  the  end  of  the  first  twenty 
years,  and  then  died,  and  the  brother  had  a  son  a  week  old,  and  by 
his  will  he  had  provided  a  maintenance  for  his  own  son,  under  the 
direction  of  the  law  that  accumulation,  4,000Z.  for  instance,  must,  during 
the  minority  of  that  son,  accumulate  in  this  Court.  It  is  clear  then 
he  would  take  the  accumulation  of  forty  years,  though  the  legislature 
did  not  mean  that ;  and  there  would  be  no  difficulty,  consistently  with 
the  principle  which  is  to  result  firom  this  decision,  in  deciding  that, 
whenever  it  arises.  I  could  put  many  cases,  in  which  the  same  diffi- 
culty would  occur,  if  the  direction  for  accumulation  was  in  the  very 
terms  of  this  will. 

Under  these  circumstances,  finding  the  Master  of  the  I|,olls*s  opinion 
to  be  such  as  I  have  stated,  and  that  it  has  the  concurrence  of  those 
whom  I  have  consulted,  it  would  be  enough  for  me,  if  it  was  only  the 
inclination  of  my  own  opinion,  to  say,  this  is  the  right  construction. 

Petition  dismissed. 


Griffiths  t.  Vere  is  usually  cited  as  a  leading  case  on  the  construction 
to  be  put  upon  39  &  40  Geo.  3,  c.  96,  commonly  called  the  Thellusson  Act ; 
and  the  dicta  as  well  as  the  decision  of  Lord  Eldon  in  that  case  have  been 
adopted  by  subsequent  Judges. 

Previous  to  the  passing  of  that  act,  as  is  laid  down  by  Lord  Eldon  in  the 
principal  case,  the  accumulation  of  the  income  of  property,  and  the  sus- 
pension of  all  enjoyment  of  it,  might  have  been  directed  for  the  same  period 
as  the  suspension  of  its  alienation  or  vesting,  viz.  for  a  life  or  lives  in  being 
and  twenty-one  years  after,  the  rule  against  perpetuities  being  the  only 
rule  against  accumulation.  See  Cudell  v.  Palmer y  ante,  p.  321.  The  incon- 
venience, however,  of  the  nile  with  reference  to  accumulations  does  not 
appear  to  have  presented  itself  to  the  test  of  pubUc  opinion,  until  Mr.  TheU 
/tumm,  by  his  much  litigated  and  extraordinary  will,  vested  the  bulk  of  his 
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large  property  in  trustees,  with  directions  to  accumulate  the  income  dnrmg 
the  lives  of  his  sons  and  of  any  of  their  descendants  living  at  the  time  of  his 
decease  or  bom  in  due  time  afterwards.  See  TheUusMn  v.  Woodford^  4 
Yes.  112,  where  after  long  and  elaborate  arguments  on  both  sides,  amongst 
which  that  of  Mr.  Hargrave  is  well  worthy  of  perusal,  Lord  Roaalyn, 
assisted  by  Lord  Alvanley,  M.  R.,  Buller,  J.,  and  Lawrence,  J.,  held  the 
direction  to  accumulate  valid,  and  upon  appeal  to  the  House  of  Lords  the 
decision  was  affirmed.  (See  11  Yes.  112.)  It  is  clear,  indeed,  that  an 
additional  period  of  twenty-one  years  from  the  death  of  the  survivor  of 
Mr.  Thellusson's  descendants  might  have  been  legally  added  withost 
violating  the  law  as  it  then  stood,  as  accumulation  would  theu  only  have 
been  directed  for  a  life  or  lives  in  being  and  twenty-one  years  afler. 

'^  The  effect  of  the  decision  as  to  Thellusson's  will,"  observed  Lord  Lough- 
borough in  the  House  of  Lords  when  the  Thellusson  Ajct  (as  a  bill)  was 
read  the  first  time,  ^^  was  inconceivable.  He  was  not  long  since  informed 
by  two  eminent  conveyancers,  that  they  were  instructed  by  a  certain 
person,  whose  name,  however,  for  obvious  reasons,  was  kept  secret,  to 
frame  such  an  executory  devise  of  his  property,  as  that  the  next  hein 
should  not  come  to  the  enjoyment  of  it  ^  during  the  lives  of  any  of  the 
present  peerage  of  Great  Britain.*  However,  of  the  kind,  it  might  not  be  a 
devise  which  involved  the  worst  consequences ;  as  the  personages  to  whom 
it  referred  were  of  public  notoriety,  their  demises  might  be  more  easily 
ascertained.  But  in  the  case  of  the  lives  of  an  equal  number  of  pri?ate 
persons  bang  involved,  what  must  be  the  consequence  ?  He  thought  that 
8ome  mode  should  be  suggested  in  order  to  counteract  the  effects  of  what 
had  in  another  place  been  happily  denominated  'posthumous  avarice.''' 
Hans.  Pari.  Deb.  vol.  34, 1551,  a.d.  1798—1800. 

The  Thellusson  Act  (30  &  40  Geo.  3,  c.  98),  after  reciting  that  it 
was  expedient  that  all  dispositions  of  real  or  personal  estates,  whereby 
the  profits  and  produce  thiereof  were  directed  to  be  accumulated,  and  the 
beneficial  enjoyment  thereof  was  postponed,  should  be  made  subject  to 
the  restrictions  thereinafter  contained,  enacted,  ''  that  no  person  shall, 
after  the  passing  of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders, 
will,  codicil,  or  otherwise  howsoever,  settle,  or  dispose  of  any  real  or 
personal  property,  so  and  in  such  manner  that  the  rents,  issues,  profits 
or  produce  thereof  shall  be  wholly  or  partially  accumulated  for  any 
longer  term  than  the  life  or  lives  of  any  such  grantor  or  grantorty 
settlor  or  settlors^  or  the  term  of  twenty-one  years  from  the  death  of 
any  such  grantor,  settlor,  devisor  or  testator,  or  during  the  minority  or 
respective  minorities  of  any  person  or  persons  who  shall  be  Uoing  or  en 
ventre  sa  m^e  at  the  time  of  the  death  of  such  grantor,  devisor  or  testator, 
or  during  the  minority  or  respective  minorities  only  of  any  person  or 
persons  who,  under  the  uses  or  trusts  of  the  deed,  surrender,  wiU  or  other 
assurances  directing  such  accumulations,  would,  for  the  time  being,  if  of 
fM  age,  be  entitled  unto  the  rents,  issues  and  profits,  or  the  interest, 
dividends  or  annual  produce  so  directed  to  be  accumulated;  and  in  ensj 
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case  where  anj  aoenmnlation  shall  be  directed  otherwise  than  as  aforesaid^ 
sach  direction  shall  be  null  and  yoid,  and  the  rents,  issues,  profits  and 
produce  of  such  property  so  directed  to  be  accumulated,  shall,  so  long  as 
the  same  shall  be  directed  to  be  accumulated,  contrary  to  the  provisions  of 
this  act,  go  to  and  be  receiyed  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed/'     Sect.  1. 

Sect  2  provides,  "  that  nothing  in  this  act  contained  shall  extend  to  any 
provisioB  for  payment  of  debts  of  any  grantor,  settior  or  devisor,  or  other 
person  or  persons,  or  to  any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settlor  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance,  settiement  or  devise, 
or  to  any  direction  touching  the  produce  of  timber  or  wood  upon  any  lands 
or  tenements,  but  that  all  such  provisions  and  directions  shall  and  may  be 
made  and  given  as  if  this  act  had  not  passed." 

The  act  is  not  to  extend  to  heritable  property  in  Scotland  (s.  3),  nor  to 
wills  made  before  the  act,  imless  the  testator  should  be  living  and  of  sound 
mind  for  twelve  calendar  months  from  its  passing.     Sect.  4. 

'^  This  act,"  it  has  been  truly  observed,  '^  has  hardly  ever  been  discussed 
in  Courts  of  Law  or  Equity  without  the  Judge  having  occasion  to  observe 
apon  the  inartificial,  and  in  several  respects,  ill  defined  language  in  which 
its  provisions  are  expressed."    1  My.  &  Cr.  141. 

Applicability  of  the  Act 

The  provisions  of  the  first  section  of  the  act  are  applicable,  not  only  where 
accumulation  in  express  terms,  or  substantially  though  in  other  words,  is 
directed  (Shaw  v.  RhodeSy  1  My.  &  Cr.  135;  Shaw  v.  Hellier^  5  C.  & 
F.  114),  but  also  where  a  direction  to  accumulate  is  implied  or  takes  place 
by  operation  of  law,  as  where  a  contingent  executory  bequest  is  made  which 
is  liable  to  be  devested  by  the  birth  of  issue,  and  accumulation,  were  it 
not  forbidden  by  the  act,  must  necessarily  take  place,  until  the  contin- 
gency should  be  determined.  Thus  in  Macdonald  v.  Bryce^  2  Keen,  276, 
where  the  testator  gave  the  residue  of  his  property  to  the  eldest  son  of  A , 
and  ^ling  him  to  the  next  and  other  sons  of  A.,  and  failing  the  male 
children  oi  A.  to  certain  legatees  named  in  the  residuary  clause ;  and  he 
directed  his  executors  to  apply  the  dividends  of  his  residuary  property  to  the 
maintenance  of  the  eldest  son  of  A.  during  his  minority,  and  of  the  other 
sons  in  succession  of  A.  in  case  of  his  eldest  son  dying  before  attaining  the 
age  of  twenty-one.  A.'s  eldest  son  survived  the  testator,  and  died  an  infant, 
and  A.  had  no  other  son,  and  he  and  his  wife  were  of  a  very  advanced  age. 
The  period  allowed  by  the  statute  for  accumulation  having  expired,  it  was 
held  by  Lord  Langdale,  M.  R.,  that  although  accumulation  was  not  ex- 
pressly directed,  the  case  came  within  the  act,  and  that  the  nocome  oi  the 
residue  after  the  time  thereby  allowed  for  accumulation  had  expired,  until 
the  contingency  upon  which  the  residue  was  given,  either  to  a  son  of  A.  or 
the  legatees^  should  be  determined,  belonged  to  the  next  of  kin. 
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The  late  Vice-Chancellor  of  England,  Sir  L.  Shadwell,  V.  C,  howeyer, 
took  a  different  view  of  the  construction  of  the  act,  and  thought  that  it  was 
applicable  only  to  those  cases  where  there  was  an  express  direction  to  aoca- 
molate.  In  the  case  of  Elborne  v.  Goode^  14  Sim.  174,  which,  however, 
was  not  a  decision  upon  the  point,  the  learned  Vice-Chanoellor,  as  a  great 
deal  of  argument  had  taken  place  on  the  subject,  expressed  his  opinion  ia 
clear  terms.  He  first  began  by  citing  the  observations  of,  and  cases  put  bj, 
Lord  Eldon  in  the  principal  case,  which  wind  up  by  saying,  that  it  is  clear 
under  certain  circumstances  a  person  ^' would  take  the  accumulation  of 
forty  years."  His  Honor  then  adds,  "  Now  Lord  Eldon  is  putting  a  caae 
of  a  devise  to  one  party  with  a  direction  to  accumulate,  and  then  a  simple 
devise  to  another ;  and  Lord  Eldon  there  supposes,  that  being  the  case,  that 
the  statute  did  not  at  all  intend  to  interfere  with  the  accumulation,  which 
would  only  be  directed  by  operation  of  law.  And  it  struck  me,  in  reading 
the  different  cases  that  have  followed  on  the  subject,  that,  notwithstanding 
Lord  Langdale's  decision  in  the  case  of  Macdonald  y.  Bryce^  he  has  himself 
given  a  very  plain  rule  in  the  language  which  is  ascribed  to  him  in  the  case 
of  Eyre  v.  Marsden,  2  Keen,  574,  where  his  Lordship  says,  '  The  statute, 
as  it  appears  to  me,  was  not  intended  to  operate,  and  does  not  operate,  to 
alter  any  disposition  made  by  the  testator,  except  his  direction  to  accumulate. 
Striking  that  out,  everything  else  is  lefl  *as  before ;  and  all  other  directions 
of  the  will,  as  to  the  time  of  payment,  substitution,  or  any  contingencies,  are 
to  take  effect  according  to  the  true  construction  of  the  will,  unaltered  by  the 
effect  of  the  statute.* 

''  If  you  apply  that  language  to  a  case  in  which  no  direction  for  accumula- 
tion is  given,  but  there  is  an  executory  devise ;  by  the  operation  of  law  the 
rents  and  profits  intermediately  accruing  would  be  preserved,  by  way  of 
accumulation,  for  the  person  ultimately  taking  under  the  executory  devise. 
Where  there  is  nothing  to  strike  out  in  the  way  of  direction,  you  cannot 
strike  out  the  direction  unless  you  strike  out  the  devise ;  and  the  direction, 
therefore,  must  be  considered  as  a  separate  thing  ftom  the  devise.  And  mj 
opinion  is,  that  if  ever  a  case  should  again  arise,  such  as  actually  did  arise 
in  Macdonald  v.  Bryce,  it  would  deserve  very  serious  consideration  whether, 
considering  the  langu^e  of  Lord  Langdale  himself  in  the  case  of  Eyre  v. 
Marsden,  and  the  hypothetical  case  put  by  Lord  Eldon  in  Qriffithi  v. 
Vere,  the  decision  in  Macdonald  v.  Bryce  could  be  sustained." 

With  reference  to  the  remarks  made  by  the  Vice-Chancellor  upon  the 
case  put  by  Lord  Eldon  in  the  principal  case,  and  the  decision  of  Lord 
Langdale  in  Macdonald  v.  Bryce,  his  Honor  does  not  appear  to  have  ani- 
madverted upon  a  very  material  distinction  between  them ;  in  the  former 
case,  after  the  expiration  of  the  time  allowed  by  the  act,  accumulation  might 
accidentally,  and  merely  as  incident  to  management,  in  the  latter  it  would 
necessarily,  talce  place.  For  instance,  in  the  case  put  by  Lord  Eldon,  if  the 
son  of  the  testator*s  brother  needed  the  whole  income  of  the  fimd  for  main- 
tenance, either  in  consequence  of  the  sum  provided  for  that  purpose,  in  the 
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case  pnty  not  being  sufficient,  or  of  the  loss  of  the  funds  from  which  it  pro- 
ceeded, the  whole  or  a  part  of  the  income  would  be  allowed  for  that  purpose ; 
clearly  showing  therefore  that  the  accumulation  takes  place,  not  in  con- 
sequence of  any  direction  either  express  or  implied  of  the  testator,  but 
merely  from  good  management,  the  Court  allowing  so  much  only  to  be 
spent  as  should  be  absolutely  required  during  the  infancy  of  the  owner. 

In  the  case  decided  by  Lord  Langdale  accumulation  must  of  necessity, 
even  after  the  expiration  of  twenty-one  years  from  the  testator's  death  (unless 
prohibited  by  the  act),  have  taken  place. 

With  respect  to  the  observation  of  Lord  Langdale  in  Eyre  v.  Marsden, 
cited  by  the  Vice-chancellor,  it  is  clear  (as  was  in  fact  done  by  Lord  Lang- 
dale himself  in  Macdonald  v.  Bryce)  that  an  excess  over  the  legal  period 
for  accumulation  may  be  struck  out,  whether  it  takes  place  either  from 
express  direction  or  by  implication.  And  it  is  a  mere  &llacy,  conveyed 
in  not  very  intelligible  language,  to  assume,  that  ^'  where  there  is  nothing  to 
strike  out  in  the  way  of  direction,  you  cannot  strike  out  the  direction  unless 
you  strike  out  the  devise.'' 

In  the  subsequent  case  of  The  Corporation  of  Bridgenorth  v.  CoUins 

15  Sim.  538,  the  testator  had  directed  the  income  of  a  trust  fund  to  be 
paid  to  certain  persons  for  their  hves,  and  on  the  death  of  the  survivor  of 
them  the  fund  was  to  be  sold,  and  the  procee4s  thereof,  and  also  the  proceeds 
which  should  have  accumulated  in  respect  thereof  were  to  be  divided  among 
his  second  cousins  hving  at  the  death  of  the  survivor ;  and  in  case  there  should 
be  any  difficulty  in  such  persons  making  out  their  claims,  the  trust  monies 
and  the  interest  accruing  thereon,  and  also  the  interests  and  dividends  which 
should  have  accumulated  in  respect  thereof,  should,  at  the  expiration  of  two 
years  from  the  death  of  the  survivor  of  the  annuitants,  be  divided  among 
the  persons  who  had  then  made  good  their  claim.  The  surviving  annuitant 
died  more  than  twenty-one  years  after  the  testator's  death,  and  accumulations 
had  arisen  between  that  time  and  the  period  of  distribution.  It  was  held  by 
Sir  L.  Shad  well,  Y .  C,  that  though  there  were  accumulations  of  the  income 
of  the  fund,  which  had  arisen  after  the  expiration  of  twenty-one  years  from 
the  testator's  death,  the  case  was  not  within  the  act  "  It  may  be  true," 
said  his  Honor, ''  that  there  has  been  an  accumulation ;  but  it  is  the  result, 
not  of  any  direction  given  by  the  testator,  but  of  chance ;  and  I  think  that 
the  statute  does  not  apply  to  an  accidental  accumulation."  Sir  John 
Romilly,  M.  R.,  seems  to  have  adopted  the  same  views  in  Bryan  v.  Collins, 

16  Beav.  14;  and  Tench  v.  Cheese,  19  Beav.  3.  The  latter  case  has,  how- 
ever, been  overruled  (W.  R.,  1S55,  p.  501);  and  the  doctrince  of  Lord 
Langdale  is  supported  by  the  greatest  weight  of  authority.  See  Evans  v. 
Hellier,  5  C.  &  F.  114;  8.  C.  nom.  Shaw  v.  Rhodes,  1  My.  &  Cr.  135; 
Morgan  v.  Morgan,  4  De  G.  &  Sm.  164. 

A  disposition  will  come  within  the  act  where  accumulation  is  directed 
beyond  the  time  allowed,  although  the  objects  of  the  gift  may  have  a  vested 
interest  capable  of  alienation.    (Shaw  v.  Rhodes,  1  My.  k  Cr.  135.)    And 
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where  accnmnlatioiui  at  simple  as  well  as  at  compound  interest  are  directed. 
lb. ;  and  see  8.  C.  5  G.  k  F.  114,  nom.  Evans  v.  Uettier, 

As  the  Thellusson  Act  passed  shortly  before  the  union,  it  is  not  applicable 
to  real  estate  in  Ireland  or  the  rents  arising  therefrom.  EUu  v.  Maxnell, 
12  Beay.  104,  111.  The  income  however  arising  from  the  rents  will  be 
considered  as  a  portion  of  the  capital  or  personal  estate  received  from  year 
to  year,  which  cannot  be  allowed  to  accumulate  under  the  statute.    lb.  HI. 

Before  proceeding  to  the  consideration  of  the  question  for  what  periods 
accumulation  may  now  be  lawfully  directed,  we  may  remark  that  the  act 
(being  a  restraining  act)  was  merely  intended  to  reduce  within  certain  boonds 
the  power  of  accumulation  as  it  existed  at  common  law,  which  was  coexten* 
sive  with  the  period  for  which  the  vesting  of  property  might  be  prevented  by 
executory  devise,  but  not  to  give  validity  to  any  provision  previously  void. 
Hence  it  has  been  decided,  that,  inasmuch  as  a  direction  to  accumulate  ^  a 
period  which  might  possibly  exceed  a  life  or  lives  in  being  and  twenty-one 
years  after  would  have  been  void  before  the  act,  it  will  not  after  the  act  be 
held  only  void  pro  tanto.  Thus  before  the  act  a  testamentary  trust  or  direc- 
tion to  accumulate,  so  worded  as  to  last,  or  to  be  capable  of  lasting,  beyond 
the  compass  of  all  lives  in  being  at  the  testator's  death,  and  twenty-one  years 
after  the  death  of  the  survivors  of  those  lives,  would  have  been  illegal  and 
void  fer  the  whole,  and  such  trust  or  direction  is  not  less  illegal  or  less  void 
since  the  act.  JBoughton  v.  James,  1  Coll.  26,  45;  see  Bronme  v. 
Stoughtotif  14  Sim.  869;  Lord  Southampton  v.  The  Marquis  of  Sert- 
ford,  2  y.  &  B.  54;  Marshall  v.  Holloway,  2  Swanst.  482;  Curtis  J. 
Luhitt,  5  Beav.  147 ;  Scarisbrich  v.  Shelm^rsdale,  17  Sim.  187. 

In  favour  of  a  charity,  however,  the  Court  of  Chancery  will,  by  means 
of  the  doctrine  of  cy  pr^,  effectuate  the  general  intention,  although  the 
direction  to  accumulate  may  be  held  void.  Thus  in  the  case  of  Martin  v. 
Margham,  14  Sim.  230,  the  testator  had  directed  ftinds  to  be  provided 
for  certain  charity  schools  by  accumulating  his  property,  but  fixed  no 
time  for  the  continuance  of  the  accumulation,  which  must  necessarilj 
have  exceeded  the  legal  period ;  it  was  held  by  Sir  L.  Shadwell,  Y.  C, 
that  the  direction  to  accumulate  veas  void,  and,  consequently,  the  ulterior 
dispositions  of  the  will  failed ;  but  that  as  the  testator  had  shown  an  intention 
to  devote  his  property  to  charitable  purposes,  he  directed  the  intention  to  be 
carried  into  eftect  cy  pr^,  by  means  of  a  scheme.  See  also  Attomey-0&' 
neral  v.  Poulden,  3  Hare,  555. 

As  to  the  Periods  for  which  Accumulation  may  be  directed  under  the  Act. 

Upon  reading  the  act  it  will  be  observed,  that  there  are^btir  periods  daring 
which  accumulation  may  be  directed ;—  First,  for  the  life  or  lives  of  any 
grantor  or  grantors,  settlor  or  settlors  (see  2  Prest  Ab.  180).  Second, 
for  the  term  of  twenty-one  years,  fit)m  the  death  of  any  such  grantor,  setdor, 
devisor  or  testator  {Bengough  v.  Edridge,  1  Sim.  173;  Lewes  y.  Lewes,  6 
Sim. 304;  Scott'V.  Earlof8carborough,\l^eKvAbA',  Oorst r. Lonmdes, 
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11  Sim.  484).  Third,  during  the  minority  or  raspectiye  minorities  of  any 
person  or  persons,  who  shall  be  living,  or  en  ventre  sa  m^re,  at  the  time  of  the 
death  of  such  grantor,  devisor  or  testator  {Johnson  v.  Johnson,  1  Keen, 
648;  Harrison  v.  Harrison,  Ik  765;  Kime  v.  WelJiU,  3  Sim.  533; 
Amott  V.  Blsasdale,  4  Sim.  387 ;  Huhne  v.  Hulme,  9  Sim.  644 ;  Easum 
?•  AppUford,  10  Sim.  274).  Fourth,  during  the  minority  or  respective 
nuDorities  only  of  any  person  or  persons,  who,  under  the  uses  or  trusts  of 
the  deed,  surrender,  will  or  other  assurances,  directing  such  accumulaidon^ 
would,  for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents,  issues 
and  profits,  or  the  interest,  dividends  or  annpal  produce  so  directed  to  be 
aocamulated.  Haley  v.  Bannister,  4  Madd.  275;  EUis  v.  Maxwell, 
3  Madd.  549 ;  Bryan  v.  Collins,  16  Beav.  14, 17. 

Accumulation  will  only  be  allowed  for  one  of  the  periods  permitted  by 
the  act  Thus  in  the  case  of  Wilson  v.  Wilson,  1  Sim.  N.  S.  288,  where 
there  was  a  direction  to  accumulate  the  income  of  trust  funds  for  twenty-one 
years  after  the  testator's  death,  and,  at  the  expiration  of  that  term,  during 
the  minorities  of  the  persons  entitled  under  the  trusts,  it  was  held  by  Lord 
Cranworth,  V.  C,  that  the  accumulation  was  only  good  for  those  twenty- 
one  years.  ''  The  act,"  observed  his  Lordship,  "  says  it  is  expedient  that 
the  power  of  accumulation  shall  be  restricted  in  manner  hereinafter  men- 
tioned ;  that  is,  no  rents  or  profits  of  real  or  personal  property  shall  be  ac- 
enmnlated  for  any  longer  term  than  period  A.,  or  period  B.,  or  period  C, 
or  period  D.  Siurely,  an  accumulation  during  period  B.,  and  at  the  end 
of  that  period,  or  ftirther  accumulation  during  period  D.,  is  an  accumulation 
beyond  any  permitted  period.  The  defendants  would  read  the  act  as  if 
it  had  restrained  accumulation  beyond  periods  A.,  B.,  C.  and  D.,  not 
reading  the  word  '  or*  in  its  ordinary  disjunctive  sense,  but  as  a  copulative. 
This,  however,  is  taking  a  liberty  with  language  which,  I  apprehend,  is 
never  done,  certainly  not  in  modem  times,  where  there  is  nothing  in  the 
context  showing  that  to  have  been  the  sense  in  which  the  word  has  been 
used.  It  is  admitted,  that  there  is  no  authority  directly  in  point ;  but  in  the 
absence  of  direct  authority,  I  think  the  observations  of  Lord  Eldon,  in 
Griffiths  V.  Vere,  are  entitled  to  very  great  weight.  The  scope  of  his  ob- 
servations there  was,  that,  in  spite  of  the  act,  accumulation  might  go  on, 
partly  under  the  act,  and  partly  under  the  general  principles  of  law,  for 
nearly  double  the  period  of  twenty-one  years ;  and  he  adds,  though  the 
legislature  did  not  mean  that,  that  is,  though  the  legislature  has  by  enactment 
restricted  accumulation  to  a  period  of  twenty-one  years  from  the  death  of 
the  testator,  yet  general  principles  of  the  law  may  carry  it  through  a  far 
longer  period.  This,  surely,  is  very  strong  to  show  that  Lord  Eldon's 
opinion  was,  that  the  statutable  accumulation,  if  it  may  be  so  designated, 
must  have  stopped  at  the  end  of  twenty-one  years ;  otherwise,  he  would  have 
pomted  out  the  subsequent  accumulations  which,  according  to  the  argument 
before  me,  might  go  on,  consistently  with  the  statute,  for  a  succession  of 
minorities  afW  the  expiration  of  twenty-one  years." 
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And  the  same  constraction  must  be  put  upon  the  act,  when  the  aocamula- 
tion  is  directed  by  a  deed  as  by  a  will.  Thus  in  a  case  where  Lady  Roeslyn 
transferred  a  sum  of  stock  into  the  names  of  trastees,  and  by  a  deed  directed 
them  to  accumulate  the  dividends  during  the  joint  lives  of  a  person  and  his 
wife^  it  was  held  by  Sir  L.  Shadwell^  V.  C,  that  the  settlor  was  not  at 
liberty  to  take  all  the  periods  of  the  act  as  making  one  period^  and  that  the 
direction  was  good  for  so  much  only  of  the  joint  lives  as  expired  between 
the  date  of  the  deed  and  the  settlor's  death.  ''  After  reading  over  the 
statute/'  said  his  Honor,  **  and  the  judgment  of  Lord  Eldon  in  Oriffitht  v. 
Vere,  the  conclusion  which  I  have  come  to  is,  that  the  trust  for  accumula- 
tion ought  to  be  held  to  be  good  for  so  much  of  the  joint  lives  as  expired 
during  Lady  Rosslyn's  life ;  and  that  it  ought  to  be  held  void  for  the  re- 
mainder."   JRosslyrCs  Trust ,  16  Sim.  991. 

A  direction  by  will  to  pay  out  of  the  testator's  property  the  premiums 
upon  a  policy  of  insurance,  effected  by  the  testator  upon  the  life  of  another 
person,  is  valid  for  the  whole  life  insured,  and  is  not  an  accumulation  by  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.  96)  restricted  to  twenty-one  years  only. 
Ba$9a  V.  Lister y  9  Hare,  177. 

How  far  Accumulations  are  void  under  the  first  Section  of  the  Act, 

It  was  argued  in  the  principal  case,,  that  the  act  was  to  be  construed  by 
analogy  to  the  law  of  executory  devises,  which  were  allowed  only  within 
certain  limits.  That  as  the  accumulation  might  by  possibility  last  longer 
than  twenty-one  years  the  disposition  was  void ;  as  a  limitation  over  of  pei^ 
sonal  property  after  a  disposition  to  a  man  and  the  heirs  of  his  body  is  void, 
without  regard  to  the  possible  event,  that  they  might  be  extinct  within  the 
period  allowed  by  the  law.  Lord  Eldon,  however,  did  not  consider  that 
there  was  any  analogy  between  the  law  as  to  executory  devises,  and  the  law 
laid  down  by  the  act ;  in  effect  that  a  trust  for  accumulation,  not  exceeding 
the  limits  allowed  to  an  executory  devise,  but  beyond  the  limits  allowed  by 
the  act,  is  void,  not  wholly  but  only  pro  tanto.  The  distinction  is  forcibly 
put  by  Lord  Eldon  in  a  subsequent  case.  ''  The  true  doctrine,"  says  his 
Lordship,  ''  seems  to  be,  that  of  a  trust  for  accumulation,  which,  prior 
to  Lord  Loughborough's  Act,  would  have  been  good,  so  much  as  is  now 
within  the  act  will  be  good,  but  the  excess  will  be  bad ;  but  if  there  be 
a  trust  for  accumulation,  and  part  of  it  would  have  been  bad  before  the  act, 
that  part  remains  bad  notwithstanding  the  act"  Marshall  v.  HoUoway, 
2  Swanst  450 ;  and  see  Lord  Southampton  y.  Marquis  of  Hertford,  2  V* 
&B.54. 

The  decision  of  Lord  Eldon  in  the  principal  case  has  been  adhered  to  in 
subsequent  cases.  Thus  in  Longdon  v.  Simson,  12  Ves.  295,  where  acca- 
mulation  was  directed  until  legatees  not  then  bom  attained  twenty-one, 
Sir  W.  Grant,  M.  R.,  held  the  direction  to  accumulate  good  for  twenty-one 
years  from  the  testator's  death,  but  void  for  the  excess  beyond  that  period. 
*^  Suppose,"  said  hb  Honor,  ^'  instead  of  a  life,  with  r^ard  to  which  there 
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might  be  some  uncertainty,  the  testator  bad  said,  the  accumulation  should 

m 

continue  twenty-four  years,  it  would  be  good  for  twenty-one  years."  See 
also  Saley  v.  Bannister y  4  Madd.  275 ;  Cranjley  v.  Crawley ^  7  Sim.  427 ; 
Bride  v.  Fooksy  2  Beav.  430;  Miles  v.  Dyery  8  Sim.  330;  O'NeU  v. 
Luccu,  2  Keen,  313;  Eyre  y.  Marsden,  lb.  564;  Williams  v.  NixoUj  2 
Bea^.  472 ;  BUase  v.  Burghy  lb.  221 ;  Ellis  v.  MaxmeU,  3  Beav.  587. 

Although  accumulation  may  not  commence  according  to  the  directions  of 
a  testator  for  many  years  after  his  death,  as,  for  instance,  upon  the  death  of 
a  tenant  for  life  or  an  annuitant,  the  accumulation  nevertheless  under  the 
act  must  cease  at  the  expiration  of  twenty-one  years  from  the  testator's 
death.  Webb  v.  Webby  2  Beav.  493;  Atiorney-Oeneral  v.  Paulden,  3 
Hare,  555 ;  Neiileton  v.  Stephensony  3  De  G.  &  Sm.  366. 

The  day  of  a  testator's  death  will  be  excluded  in  computing  the  term  for 
accumulation.  Thus  where  a  testator  directed  that  the  income  of  his 
proper^  should  be  accumulated  for  the  term  of  twenty-one  years  from 
his  death,  and  died  on  the  5th  of  January,  1820,  it  was  held  by  Sir  L. 
Shadwell,  Y.  C.,  that  in  the  computation  of  the  term  the  day  of  his  death 
was  to  be  excluded,  and  consequently  that  dividends  which  became  due  on 
the  5th  of  January,  1841,  were  subject  to  the  trust  for  accumulation. 
Gorst  T.  LowndeSy  11  Sim.  434. 

Although  any  direction  to  accumulate  afler  the  legal  period  will  be  con- 
sidered as  struck  out  of  the  instrument,  other  directions,  though  operating 
upon  the  property  out  of  which  the  accumulations  are  directed  to  proceed, 
will  be  good.  Thus  in  Pride  v.  Foohs,  2  Beav.  430,  where  property  was 
directed  to  be  accumulated  for  such  children  as  a  certain  person  should  have 
at  his  death,  with  power  to  the  trustee  to  apply  such  part  of  the  income  as 
in  his  judgment  might  be  proper  for  their  education  and  maintenance  during 
their  minority,  and  for  their  future  advancement  in  life,  it  was  held  by 
Ijord  Langdale,  M.  R.,  that  although  the  period  for  accumulation  under  the 
act  had  expired  the  power  of  maintenance  and  advancement  still  continued. 
**  The  act,"  said  his  Lordship,  '^  which  prevents  accumulations  applies  only 
to  that  which  was  meant  to  be  accumulated, — ^to  the  residue  afler  the  purposes 
w^hich  continue  lawful  are  answered ;  not  to  anything  which  it  was  within 
the  duty  or  the  legal  competence  of  the  trustee  to  do,  as  against  the  accu- 
mulation, if  the  accumulation  had  been  allowed  to  proceed ;  a  great  differ- 
ence is  indeed  effected  in  the  parties  who  are  interested  to  oppose  any  appli- 
cation of  the  income  which  would  otherwise  have  accumulated,  but  no 
difference  in  the  power  or  duty  to  apply  the  income  in  a  mode  directed  by 
the  will,  which  continues  lawful."  See  also  Eyre  v.  Marsden,  2  Keen, 
574 ;  Ellis  v.  Maxwell,  3  Beav.  587. 

As  to  the  Persons  entitled  to  the  Income  which  according  to  the  Statute 
cannot  be  accumtUated. 
The  period  for  the  distribution  of  accumulations  will  not,  it  seems,  be 
accelerated  by  the  operation  of  the  act  in  cutting  down  the  duration  of  the 
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period  for  which  accumulatioiiB  have  been  directed  to  be  made.  Nettleton 
Y.  Stephenson^  3  De  G.  &  Sm.  366. 

The  excess  of  aocumidation  will,  where  there  is  a  daiue  containiiig  a 
residuary  devise  or  bequest,  &11  into  such  residue,  it  being  a  gift  to  the  re- 
siduary devisee  or  legatee  of  everything  not  effectually  disposed  of  by  the 
will  (Ellis  V.  Maxwell,  3  Beav.  587 ;  12  Beav.  104, 110;  Janes  v.  Mag^ 
9  Hare,  605).  In  the  absence  however  of  such  clause,  or  if  there  be  one, 
and  accumulation  be  directed  by  it,  the  excess  of  aocumulatioii,  as  in  case 
of  intestacy,  so  far  as  it  arises  from  real  property,  will  go  to  the  heir^t-law 
(Nettleton  v.  Stephenson,  3  De  G.  &  Sm.  366) ;  so  &r  as  it  arises  firoin 
personal  property  to  the  next  of  kin  (Eyre  v.  Marsden,  2  Keen,  564; 
4  My.  &  Cr.  431)  of  the  testator.  See  Oreene  v.  Potterj  2  Y.  &  Coll.  C. 
C.  517. 

In  the  event,  however,  of  the  excess  of  accumulation  of  real  estate 
being  a  chattel  interest,  although  it  will  go  to  the  heir,  nevertheless  upon 
his  death  it  will  devolve  upon  his  personal  representatives.  Thus  in  SefiM 
V.  Denny,  10  Beav.  315,  where  a  testator  devised  his  real  estate  to  trustees 
in  fee  to  accumulate  until  the  youngest  child  of  his  niece  attained  twenty- 
one,  and  then  to  divide  it.  After  the  expiration  of  twenty-one  years,  and 
before  the  youngest  child  attained  twenty-one,  the  heir  of  the  testator  died. 
Lord  Langdale,  M.  R.,  in  giving  judgment,  said,  '^  The  act  requires  yoa  to 
strike  out  of  the  will  the  excess  of  accumulation ;  and  the  consequence  is, 
that  the  heir-at-law  of  the  testator  takes,  as  undisposed  of,  the  rents  accruing 
beyond  the  time  allowed  and  until  the  youngest  child  attains  twentf-one. 
But  I  am  of  opinion  that  this  was  but  a  limited  and  chattel  interest,  which 
on  the  death  of  the  heir-at-law  passed  to  her  personal  representative/'  If 
the  interest  which  came  to  the  heir  in  such  case  was  an  estate  of  freehold, 
on  his  death  previous  to  1  Vict  c.  26,  it  would  go  to  his  heir  (Hazard  v. 
Stains,  16  Sim.  488) ;  on  this  death  subsequent  to  that  act,  to  his  perBonai 
representatives.     lb.  s.  6. 

I^irst  Exception  as  to  Provisions  for  Payment  of  Debts. 

With  regard  to  the  construction  to  be  put  upon  the  second  section  of  the 
act,  viz.  '^  that  nothing  in  this  act  contained  shall  extend  to  any  provisioa 
for  payment  of  debts  of  any  grantor,  settlor  or  devisor,  or  other  person  or  pe^ 
sons/'  Sir  G.  Turner,  Y.  C,  in  the  case  of  Barrington  v.  Liddell  (10  Hare^ 
429),  was  of  opinion  that  the  words  '*  or  other  person  or  persons,"  having  re- 
ference to  the  first  section  of  the  act,  did  not  mean  that  a  testator  or  grantor 
might  provide  for  the  debts  of  anybody  but  himself,  but  that  they  meant 
that  any  other  person  or  persons  might  provide  for  his  or  their  own  debts. 
Lord  St.  Leonards,  however,  when  the  case  came  before  him  on  appeal 
(2  De  Gex,  Mac.  &  Gord.  480, 496),  said  that  he  could  not  come  to  the  same 
conclusion.  That  he  was  of  opinion  that  the  true  construction  was  to  read 
the  whole  as  one  sentence.  '*  A  man,"  said  his  Lordship, ''  may  by  his  wOl 
provide  for  the  debts  of  himself  or  anybody  else  within  the  old  limit :  it  is  a 
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praiseworthy  thing  t6  pay  debts,  and  a  man  is  not  likely  to  provide  gratui- 
tously for  the  debts  of  any  indifferent  person,  though  he  is  very  likely  to 
provide  for  the  debts  of  a  father  or  son.  The  legislature  then  meant,  that  a 
man  should,  within  the  limit  allowed  by  law,  be  able  to  provide  not  only  for 
his  own  debts  but  for  the  debts  of  such  other  persons  as  he  should  think  fit, 
it  being  perfectly  certain  that  the  power  was  one  which  it  would  not  be  very 
dangerous  to  intrust  to  anybody.  It  is  clear,  also,  that  the  provision  as  to 
debts  must  relate  to  past  debts,  and  nobody  can  deny  that,  a  man  being  able 
by  his  will  under  this  act  to  provide  for  his  debts  generally,  this  will  include 
his  future  debts." 

In  Bateman  v.  HotchhiTiy  10  Beav.  426,  a  testator  devised  his  real 
estate,  subject  to  a  term  of  2000  years,  to  his  son  for  life,  with  remainder 
to  his  first  and  other  sons  in  strict  settlement.  The  trusts  of  the  term  were 
that  the  trustees  thereof  should  raise  500/.  a  year,  and  accumulate  it  as  a 
sinking  fund  for  payment  of  his  mortgage  debts.  It  was  held  by  Lord 
Langdale,  M.  R.,  that  as  the  trusts  for  payment  of  debts  came  within 
the  exception  of  the  act,  and  as  the  first  tenant  in  tail  on  coming  of  age 
might  acquire  absolute  dominion  over  the  estate  subject  to  the  mortgages, 
so  that  the  trustees  of  the  term  would  become  his  trustees  as  owner  of  the 
estate,  the  trust  for  accumulation,  though  unlimited  in  its  duration,  was 
valid.  "  The  period,"  said  his  Lordship,  *^  during  which  the  attainment 
of  full  power  over  the  estate  is  suspended  is  permitted  by  law ;  and  the 
accumulation,  except  at  the  will  of  the  owner,  can  continue  only  during  that 
lawful  suspension ;  and  considering  this  case  to  be  within  the  exceptions  of 
the  statute,  it  does  not  appear  that  I  can  hold  the  term  and  the  trust  for 
accumulation  to  be  void  for  remoteness." 

Second  JExteption  in  favour  of  Poriions. 

The  word  "  portions"  in  the  second  section  will  be  construed  as  extending 
to  "  portions"  existing  independently  of  the  instrument  directing  the  accu- 
mulation (Barrington  v.  Idddell,  2  De  Gex,  Mac.  &  Gord.  480 ;  Middleton 
V.  Loshy  1  Sm.  &  Giff.  61),  and  also  to  portions  created  by  it.  Thus  in  Beech 
V.  Lord  8U  Vincent,  3  De  G.  &  Sm.  678,  the  testator  devised  estates  to 
trustees  for  ninety-nine  years,  upon  trust  to  raise  during  so  much  of  the  life 
of  his  only  son  as  should  fall  within  twenty-one  years  from  the  testator's 
death,  and  also  during  such  time  of  his  sorCs  life,  as  there  should  be  in 
existence  any  younger  children  or  child  of  his  son,  an  annuity  or  yearly 
sum  of  2,000/.,  and  to  invest  and  accumulate  such  sum,  and  to  stand 
possessed  of  the  same  and  of  the  accumulation  thereof,  upon  certain  trusts 
thereby  declared  in  favour  of  the  soiCs  younger  children ;  and,  subject  to  the 
term,  the  estates  were  devised  to  the  use  of  the  son  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  successively  in  tail, .  with  remainders 
over.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  the  trust  for  ac- 
cumulation came  within  the  exception  of  the  second  section,  as  being  a  pro- 
vision '*  for  raising  portions"  for  the  child  or  children  of  the  son  who  took 
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an  interest  under  the  devise,  and  that  such  trust  was  valid  independently  of 
the  act,  it  being  confined  to  a  life  in  esse ;  viz.,  that  of  the  testator's  son. 
"  It  has  been  suggested,"  said  his  Honor,  "  as  doubtful  whether  the  word 
'  portions'  in  this  section  can  be  construed  as  confined  to  *  portions'  existr 
ing  as  charges  independently  of  the  instrument  in  question.  I  think  that 
the  word  may  well  extend  to  a  fund  appropriated  to  the  purpose  of  raising 
future  portions,  which  only  have  their  existence  under  the  instrument  itself. 
The  next  question  is,  whether  the  term  '  portion'  is  properly  applicable  to 
a  gift  of  this  description.  ...  I  am  of  opinion  that  such  a  provision  is  a 
portion;  and  therefore  the  word  'portion'  is  correctly  applicable  to  it 
The  next  question  is,  as  to  the  persons  for  whom  this  provision  is  made. 
They  are  clearly  the  children  of  a  person  taking  an  interest  under  the  instru- 
ment, and  therefore  within  the  provisions  of  the  section." 

In  the  case  of  Halford  v.  Stains,  16  Sim.  488,  the  testator  directed  the 
rents  of  his  freehold  estates  and  the  income  of  his  residuary  personal  estate 
to  be  accumulated,  in  order  to  provide  for  the  younger  children  of  his  niece, 
and  of  another  person,  each  of  whom  took  an  interest  under  his  will ;  and 
in  the  clauses  for  the  maintenance  and  advancement  of  the  children  he  termed 
the  provision  he  had  so  made  for  them  sometimes  their  portions,  and  some- 
times their  portions  or  shares.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that 
the  provision  for  the  children  was  not  a  "  portion"  within  the  second  section 
of  the  act.  His  Honor  was  of  opinion  that  the  portions  spoken  of  in  the 
act  seemed  to  him  to*  be  portions  charged  on  property  under  some  instru- 
ment prior  to  the  will,  and  ih)m  which  the  provision  made  by  the  will 
was  intended  to  relieve  that  property.  Besides  the  testator  had  put  his  own 
interpretation  on  the  word  "  portion,"  he  had  shown  that  he  meant  by  it  a 
"share."     Sed  vide  Bourne  v.  Buckton,  2  Sim.  N.  S.  96. 

In  Jones  v.  Maggs,  9  Hare,  605,  the  testatrix  gave  to  trustees  the 
residuary  estate,  upon  trust  to  invest  200/.  in  41,  per  cent,  annuities,  and  to 
accumulate  the  dividends  until  the  youngest  child  of  her  brother  should 
attain  twenty-one,  on  which  event  it  was  to  be  divisible  among  her  brother's 
children ;  and  the  testatrix  gave  the  residue,  after  the  investment  of  the  200/., 
to  her  brother.  It  was  held  by  Sir  George  Turner,  V.  C,  that  the  200/. 
given  by  the  testatrix  was  not  a  "  portion"  within  the  meaning  of  the  second 
section,  and  that  the  accumulation  was  therefore  void  after  the  expiration  of 
twenty-one  years,  as  not  coming  within  the  protection  of  that  section.  "  I 
see  no  reason,"  said  his  Honor,  "  for  putting  a  strained  interpretation  upon 
the  expression  '  portions  for  children'  used  in  this  act  It  would  be  contrary 
to  the  policy  of  the  act  to  do  so,  and  would  afibrd  a  ready  means  of  escaping 
from  its  provisions.  Is  this  then  a  provision  for  raising  portions  within  the 
fair  meaning  of  the  act  ?  I  think  not.  Portions  for  children  are,  I  think, 
generally  understood  to  be  sums  of  money  secured  to  them  out  of  property 
springing  from  or  settled  upon  their  parents;  and,  although  there  may  no 
doubt  be  cases  in  which  the  parents  take  no  interest,  may  well  be  called 
portions.    I  think  that  such  provisions  would  only  receive  that  designation 
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where  the  nature  or  context  of  the  instrument  gives  them  that  character. 
Where  there  is  a  gift  to  children  both  of  capital  and  income,  and  there  is 
nothhig  in  the  nature  or  context  of  the  instrument  to  impress  upon  the  gift 
the  character  of  a  portion,  I  do  not  think  it  would  be  called  a  portion  in  the 
ordinary  sense  of  the  word,  or  ought  to  be  so  considered  within  the  meaning 
of  this  act  of  parliament;  and  the  cases  of  Eyre  v.  Marsden  (2  Keen,  564) 
vaii  Bourne  v.  Buchton  (2  Sim.  N.  8.  91)  support  this  view.  In  the 
present  case  the  whole  of  the  200/.,  with  all  the  accumulations  upon  it,  is 
given  to  the  children ;  and  there  is  clearly  nothing  in  the  nature  of  the 
iostroment,  by  which  the  gift  is  made,  to  impress  upon  it  the  character  of  a 
portion. 

"  It  was  said,  however,  that  the  context  of  the  will  impressed  that  character 
npoD  the  gift,  as  the  residue  is  given  to  the  parent,  and  the  legacy  would 
be  a  deduction  from  the  residue ;  but  when  it  is  said  that  the  legacy  is  a 
deduction  from  the  residue,  it  is  so  in  no  other  sense  than  that  the  residue 
would  be  greater  if  the  legacy  was  not  given.  The  legacy  is  given  out  of 
the  general  estate,  and  not  out  of  the  residue,  and  if  this  legacy  is  to  be 
construed  to  be  a  portion,  every  legacy  given  to  a  child  of  a  residuary 
legatee  must,  as  it  seems  to  me,  be  so  construed,  and  thuslhe  act  be  wholly 
defeated. 

"  The  case  of  Beech  v.  Lord  St.  Vincent  has  not,  I  think,  any  bearing 
upon  the  question.  There  the  parent  took  the  estate  out  of  which  the 
provision  for  the  children  was  made,  and  the  provisions  for  the  children  had 
in  every  respect  the  character  of  portions."  Sed  vide  Barrington  v.  Liddell, 
2  De  Gex,  Mac.  &  Gord.  500 ;  Burt  v.  Sturt,  10  Hare,  415 ;  Edwards  v. 
Tuck,  3  De  Gex,  Mac.  &  Gord.  40 ;  Middleton  v.  Losh,  1  Sm.  &  Giff.  61. 
A  direction  to  accumulate  all  a  person's  property,  or  even  the  residue, 
(after  certain  specific  devises  or  bequests),  for  the  benefit  of  an  infant,  is  not 
a  provision  for  raising  portions  within  the  meaning  of  the  second  section. 
See  Eyre  v.  Marsden,  2  Keen,  664 ;  Bourne  v.  Buchton,  2  Sim.  N.  S. 
91 ;  Wildes  v.  Davies,  1  Sm.  &  GifiP.  475 ;  Burt  v.  Sturt,  10  Hare,  415. 
In  Edwards  v.  Tuch,  3  De  Gex,  Mac.  &  Gord.  40,  Lord  Chancellor  Cran- 
worth  made  the  following  important  observations :— "  If  I  am  asked,"  said 
his  Lordship,  "  what  the  raising  of  portions  is,  I  confess  myself  in  extreme 
embarrassment  and  difficulty,  which  I  cannot  at  present  surmount.  It  is, 
however,  sometimes  possible  to  say  that  a  thing  is  not,  although  it  may  be 
extremely  difficult  to  define  what  that  thing  is.  Thus,  whether  under  any 
circumstances  the  gift  of  a  residue  should  be  called  giving  a  portion,  I  am 
not  now  required  to  decide ;  but  I  think  that  a  direction  to  accumulate  all  a 
person*s  property,  to  be  handed  over  to  some  child  or  children  when  they 
attain  twenty-one,  can  never  be  said  to  be  a  direction  for  raising  portions  for 
the  child  or  children ;  it  is  not  raising  a  portion  at  all,  it  is  giving  everything. 
'Portion'  ordinarily  means,  as  has  been  observed  during  the  argument, 
merely  a  part  or  a  share ;  and  though  I  do  not  know  that  the  gift  of  a 
whole  might  not,  in  some  circumstances,  come  under  the  term  of  a  gift  of  a 
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portion^  yet  I  do  not  think  it  comes  within  the  meaning  of  a  portion  in  this 
clause  of  the  act,  which  points  to  the  raising  of  something  else  for  the  benefit 
of  some  children  or  class  of  children.  This  is  the  way  in  which  the  matter 
strikes  me ;  and  although  I  confess  that  it  certainly  is  not  entirely  satis- 
factory to  my  mind,  being  merely  a  negative  definition,  it  is  sufficiently 
satisfactory  to  enable  me  to  act  on  the  present  occasion ;  and  I  accordingly 
do  not  think  that  a  gift  of  a  residue  to  accumulate  is  a  provision  for  the 
raising  of  portions  within  the  meaning  of  the  second  section  of  the  act.  In 
truth,  if  it  were  so,  the  whole  act  would  fall  to  the  ground  at  once.  It  has 
indeed  been  often  remarked,  that  the  act  is  very  easily  invaded ;  but  if  every 
direction  for  accumulation  for  a  child  was  a  portion,  the  intention  of  the 
legislature,  which  was  to  prevent  accumalations,  such  accumulations  being 
most  directed  for  the  benefit  of  children,  would  be  entirely  defeated."  See 
the  observations  of  Bosanquet,  J.,  in  Shaw  v.  Rhodes,  1  My.  &  Cr.  154: 
S.  C  5  C.  &  F.  114,  nom.  Evans  v.  HeUier. 

Portions  already  created,  as  well  as  future  portions,  are  intended,  although 
without  the  words  "  for  raising  portions  j"  the  clause  rather  looks  to  future 
provisions  than  to  any  already  created.  Barrington  v.  Liddell,  2  De  Gex, 
Mac.  &  Gord.  498.     Per  Lord  St.  Leonards,  C. 

The  words  "  child  or  children,"  in  the  second  section  of  the  act,  are  not  to 
be  confined  to  children  born  at  the  time  the  instrument  creating  the  trust  for 
accumulation  came  into  operation,  but  may  be  extended  to  children  thereafter 
to  come  into  existence.  Beech  v.  Lord  St,  Vincent,  3  De  G.  &  Sm.  685. 

It  is  perfectly  clear,  that  whatever  a  grantor  or  settlor  may  do  with  regard 
to  hb  own  children,  he  may  do  with  regard  to  the  children  of  any  other 
person  as  to  past  portions  or  future  portions ;  because  there  is  no  distinction 
between  them,  except  that  the  persons  whose  children  may  have  portions 
provided  for  them  by  a  grantor,  settlor  or  devisor  must  be  persons  who 
take  an  interest  under  ^'  such  conveyance,  settlement  or  devise."  Barrington 
V.  Liddell,  2  De  Gex,  Mac.  &  Gord.  499.     Per  Lord  St.  Leonards,  C. 

It  is  not  necessary  that  the  gift  to  a  person  who  is  to  take  an  interest 
under  the  conveyance,  settlement  or  devise  must  be  by  the  very  clause 
which  creates  the  portion.  Barrington  v.  Liddell^  2  De  G«x,  Mac.  k 
Gord.  500. 

Much  discussion  has  arisen  upon  the  subject,  what  is  ''  an  interest"  under 
a  conveyance,  settlement  or  devise  within  the  meaning  of  the  second  section, 
so  as  to  bring  a  provision  for  raising  portions  for  any  child  or  children  of 
such  person  within  the  meaning  of  such  section. 

It  seems  that  however  small  may  be  the  sum  which  is  given  to  the  parent 
of  children  for  whom  portions  are  provided,  it  is  an  interest  within  the 
meaning  of  the  act,  and  that  it  is  not  necessary  that  it  should  arise  from 
the  property  to  be  accumulated.  Thus  in  the  case  of  Evans  v.  JSelUer,  5 
C.  &  F.  126,  before  the  House  of  Lords,  when  counsel,  arguendo,  said, 
"  that  the  interest  of  parents  was  not  to  consist  of  a  mere  l^acy  of  small 
amount,  the  legislature  could  not  have  meant,  that  if  the  parent  took  a 
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legacy  of  a  hone  or  one  pound  under  the  will,  that  was  such  an  interest 
in  the  estates  as  would  hring  the  charge  within  the  exception  of  the  act." 
Lord  Lyndhurst  observed,  "  I  think  the  meaning  of  '  any  interest'  is  any 
interest,  however  minute ;"  and  upon  counsel  proceeding  to  argue  that  the 
act  would  be  nugatory  if  an  interest  of  such  small  amount  could  bring 
accumulations  within  the  exception,  Lord  Brougham  observed,  ''  Yes,  and 
nugatory  also  if  words  in  a  will,  giving  even  five  pounds  to  the  parent 
daring  the  period  of  accumulation,  would  have  no  effect."  See  also  Sar- 
rington  y.  Liddell,  2  De  Gex,  Mac.  &  Gord.  505,  reversing  the  decision 
of  Sir  G.  Turner,  V.  C,  10  Hare,  429;  Burt  v.  Sturt,  10  Hare,  415; 
Edwards  y.  Tuvh,  3  De  Gex,  Mac.  &  Gord.  505;  sed  vide  Eyre  v. 
Marsden,  2  Keen,  664 ;  Sfiaw  r,  Rhodes,  1  My.  &  Cr.  135 ;  Morgan  v. 
Morgan,  4  De  G.  &  Sm.  164;  Barringion  y.  Liddell,  10  Hare,  429; 
Bourne  y.  Buckton,  2  Sim.  N.  S.  100, 101. 

CosU, 

Under  a  direction  by  will  to  accumulate,  and  lay  out  a  certain  sum  of 
money  in  the  purchase  of  land,  to  be  settled  to  uses  thereby  declared,  the 
costs  of  the  investment  are  to  be  paid  out  of  the  particular  sum  directed  to 
be  invested.     Qwyther  v.  Allen,  1  Hare,  505. 

Where  a  fund  arisen  from  accumulations  of  a  testator's  estate,  made  after 
the  period  prescribed  by  the  act,  was  claimed  by  the  residuary  legatees  and 
by  the  next  of  kin,  adversely  to  each  other ;  the  Court  decided  in  favour 
of  the  D^xt  of  lun,  and  ordered  the  costs  of  suit  to  be  paid  out  of  the  fund 
composed  of  the  capital  of  the  residue  and  the  lawful  accumulations,  and 
out  of  the  fund  in  dispute^  pro  rata.     Elbome  v.  Ooode,  14  Sim.  165. 
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Feb.  14,  16,  18,  1799. 
[Reported  4  Ves.  418.] 

Charities — Mortmain  Act,  9  Geo.  2,  c.  36.]— Legact/  to  the  trus- 
tees of  a  chapel  for  Protestant  Dissenters,  to  be  applied  by  then 
towards  tlie  discharge  of  the  mortgage  on  the  said  chapel,  is  void 
under  the  statute  of  9  Geo.  2,  c.  36.  The  mortgage  having  been 
paid  off  by  other  funds  in  the  testator^ s  life,  the  Court  would  not  say 
the  legacy  might  not  have  been  applied  in  repairing  or  sustaining  the 
chapel,  but  was  of  opinion  it  could  not  be  applied  to  any  other 
charitable  purpose. 

Bequest  of  the  residue  to  A.  for  life,  and  after  her  death  legacies  were 
given  to  JB.,  or  to  her  proper  representative,  in  case  she  should  not  he 
living  at  the  decease  of  A.,  and  to  four  otiier  persons  or  their  repre- 
sentatives or  representative  ;  one  of  the  four  died  in  the  life  of  the 
testator,  and  another  survived  him,  but  died  injhe  life  of  A.;  the 
former  lapsed;  the  latter  vested. 

JOHN  BROWN,  by  his  will,  dated  the  18th  of  June,  1785,  after 
giving  some  specific  and  pecuniary  legacies,  gave  and  bequeathed  the 
residue  of  his  property  in  the  following  manner: — 

"  The  rest  and  residue  of  my  estate  and  efiects,,  of  what  kind  soever, 
I  direct  may  be  disposed  of,  and  the  money  arising  from  the  sale  to 
be  paid  unto  my  said  trustees,  to  be  by  them  invested  in  the  public 
funds,  or  in  some  other  good  security  at  their  discretion,  and  the 
interest  thereof  to  be  paid  to  my  dear  wife,  Elizabeth,  during  her 
natural  life ;  at  her  decease  I  direct  that  the  sum  of  500L  be  paid  to 
the  trustees  of  the  chapel  in  Essex  Street  (whereof  the  Reverend 
Mr.  Lindsay  and  the  Reverend  Doctor  Disney  are  ministers),  to  be 
applied  by  them  towards  the  discharge  of  the  mortgage  on  the  said 
chapel:  And  I   further  give  and  bequeath   to  my  aforesaid  niece 
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Elizabeth  Cooper  the  sum  of  2,000/.,  or  to  her  proper  representative, 
in  case  she  should  not  be  living  at  the  decease  of  my  wife.  I  also 
give  to  each  of  the  children  of  my  sister  Elizabeth,  viz.  John,  Dorothy, 
William  and  Christopher,  or  their  representatives  or  representative, 
the  sum  of  2,00OZ.  The  remainder  I  direct  to  be  equally  divided 
between  Josiah  Messer  aforesaid,  and  John,  the  son  of  my  very 
worthy  and  much  respected  friend  and  partner,  Thomas  Corbyn, 
share  and  share  alike.*' 

The  testator  appointed French  and  Josiah  Messer,  whom  he 

had  nominated  as  trustees,  and Stacey,  to  be  his  executors. 

By  a  codicil,  dated  the  13th  of  August,  1787,  after  giving  some 
legacies,  he  proceeded  thus : — 

"  At  the  decease  of  my  dear  wife  I  give  unto  Thomas  Rogers, 
Matthew  Twogood  and  Michael  Dodson,  Esquires,  treasurers  to  the 
new  Academical  Institution  among  Protestant  Dissenters,  or  to  the 
treasurers  at  the  time,  the  sum  of  2,0O0L,  to  be  by  them  applied  upon 
the  purposes  of  the  said  institution,  the  remainder,  after  payment  of  all 
legacies,  &c.,  as  before  directed  by  my  will." 

The  testator  died  in  1788,  Elizabeth  Brown,  his  widow,  died  upon 
the  24th  of  December,  1797. 

John  Barker,  one  of  the  children  of  the  testator's  sister  Elizabeth, 
died  during  the  life  of  the  testator ;  leaving  a  widow  and  children. 
Christopher  Barker,  another  son  of  the  testator's  sister,  died  soon  after 
the  death  of  the  testator,  but  during  the  life  of  his  widow. 

The  bill  was  filed  by  John  Corbyn,  one  of  the  residuary  legatees, 
praying  an  account  of  the  personal  estate,  debts,  &c. ;  that  the  said 
two  legacies  of  2,000/.  each,  given  to  John  and  Christopher  Barker, 
and  also  the  legacy  of  500/.  to  the  trustees  of  the  Essex  Street  Chapel, 
and  the  legacy  of  2,000/.  to  the  treasurers  of  the  Academical  Institu- 
tion for  Protestant  Dissenters,  may  be  declared  void  and  to  have  fallen 

into  the  residue. 

The  trustees  for  the  chapel  in  Essex  Street  by  their  answer  stated, 
that  they  believe  the  chapel,  or  the  equity  of  redemption  thereof,  subject 
to  a  mortgage,  upon  which  was  then  due  the  sum  of  886/.  lOs,  and 
some  interest,  was  in  January,  1783,  conveyed  to  and  vested  in  certain 
trustees  in  fee  simple,  for  the  public  worship  and  service  of  Almighty 
God  therein ;  and  that  the  said  chapel  and  premises  belonging  to  the 
same  were  on  or  about  the  25th  of  March,  1779,  conveyed  to  the  de- 
fendant Godfrey  Kettle,  in  fee  simple,  for  the  purpose  of  securing  the 
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repayment  of  1,000/.  and  interest :  which  principal  sum  had  been  pre- 
viously advanced  by  the  Rev.  Theophilus  Lindsay  upon  the  security  of 
the  said  premises,  and  for  whose  benefit  Godfrey  Kettle  was  a  trustee. 

They  admit  that  on  or  about  the  6th  of  December,  1781,  the  sum  of 
113Z.  10^.,  part  of  the  said  sum  of  1,000Z.  was  paid  off  and  discharged; 
and  that  the  sum  of  886Z.  10^.,  being  the  remainder  of  the  said  sum  of 
1,000/.,  was  paid  off  and  discharged  on  or  before  the  19th  of  March, 
1785,  by  a  donation  by  one  Mr.  Brooksbank ;  and  that  the  same  pe- 
mises  were  reconveyed  by  the  defendant  Kettle  by  the  direction  of 
Theophilus  Lindsay  to  the  persons  who  were  at  that  time  trustees  of 
the  chapel ;  and  they  say  the  said  mortgage  was  so  paid  off  and  dis- 
charged in  the  life  of  the  testator  and  before  the  date  and  execution  of 
his  will. 

The  bill  stated  that  the  Academical  Institution  mentioned  in  the 
codicil  was  formed  for  teaching  and  promoting  certain  religious  tenets 
and  sentiments  which  difier  from  the  established  religion ;  that  certain 
lands  at  Hackney  were  vested  in  trustees  for  the  purposes  of  the  said 
institution ;  and  part  of  the  institution  was,  that  it  should  be  for  ever 
carried  on  upon  the  said  premises.  The  bill  then  suggested  that  at 
die  death  of  Elizabeth  Brown  the  institution  had  ceased ;  but  upon  the 
answers  of  the  trustees  this  part  of  the  bill  was  given  up. 

The  questions  were,  first,  whether  the  legacy  to  the  Essex  Street 
Chapel  was  void  within  the  statute  (a). 

Secondly,  if  the  legacy  was  not  void  by  the  statute,  whether,  the 
express  purpose  of  it  having  been  satisfied  by  other  means,  that  in- 
stitution could  have  the  benefit  of  it  for  any  other  purpose. 

Thirdly,  whether  the  legacies  to  John  and  Christopher  Barker,  or 
their  representatives,  failed  in  consequence  of  their  deaths. 

Mr.  Owen  for  the  plaintiff  and  Mr.  Richards  for  the  defendant 
Messer,  the  other  residuary  legatee.  The  question  upon  the  statute 
seems  so  clear  that  it  is  scarcely  possible  to  argue  it  widiout  hearing 
what  can  be  said  in  support  of  the  legacy.  It  cannot  be  diatingui^ed 
from  a  bequest  of  a  term  for  years,  or  a  direction  to  the  trustees  to 
purchase  a  term  for  years.  In  Widmore  v.  The  OoDemors  of  Queen 
Anne*8  Bounty,  1  Bro.  C.  C.  13n.,  33n.y  the  legacy  was  held  void  upon 
the  ground  that  now,  by  the  regulations  that  corporation  has  made, 
everything  given  to  them  must  be  laid  out  in  land.     There  is  no  dif- 

(a)  9  Geo.  2,  c.  S6. 
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ference  between  giving  a  mortgage  to  a  charity  and  giving  a  sum  of 
money  to  be  laid  out  upon  a  mortgage.  There  is  an  apparent  distinc- 
tion between  this  case  and  those  in  which  gifts  of  money  to  be  laid  out 
upon  land  already  in  mortmain  have  been  sustained ;  as  where  money 
is  bequeathed  to  beautify  or  repair  a  chapel  already  erected. 

Upon  the  second  question,  supposing  this  legacy  not  void  by  the 
statute,  the  mortgage  having  been  paid  ofi^  and  therefore  the  object  of 
the  legacy  not  being  in  existence,  it  is  adeemed  like  a  legacy  of  a 
horse,  which  does  not  exist  at  the  death  of  the  testator.  The  parti- 
cular object  cannot  now  be  answered.  There  is  no  such  incumbrance 
to  be  removed.  The  legacy  is  given  only  for  the  special  purpose  of 
paying  off  that  incumbrance,  not  for  the  general  purposes  of  the 
institution.  There  is  no  intimation  of  an  intention  to  give  them  this 
legacy,  in  case  the  mortgage  was  removed.  If  a  legacy  is  given  for 
the  purpose  of  building  a  church,  and  they  will  not  take  it  for  that 
purpose,  the  legacy  is  gone.  Attorney^General  v.  The  Bishop  of 
Oxford,  1  Bro.  C.  C.  444,  n.  (J). 

There  is  no  general  charitable  intention,  under  which  the  crown  can 
have  a  right  to  appoint,  the  particular  purpose  having  failed.  It  may 
be  doubtftil  whether  this  institution  is  a  charity.  It  is  to  support  a 
chapel  in  which  are  to  be  received  such  persons  as  choose  to  attend 
their  mode  of  worship  difiering  from  the  established  church.  Is  that 
a  charity ;  and  shall  this  fund  go  as  a  sum  devoted  generally  to  chari- 
table pm*pose8,  and  to  be  applied  by  the  crown  ?  The  particular  object 
has  fiiiled :  there  is  no  intimation  of  any  other ;  and  there  is  no  general 
charitable  purpose. 

Upon  the  third  question^  both  the  legacies  to  John  and  Christopher 
Barker  have  fisiiled  by  the  death  of  the  former  during  the  life  of  the 
testator,  and  of  the  latter  during  that  of  his  widow.  In  Cooper  v. 
ThomUmy  3  Bro.  C.  C.  96,  186,  the  children  took  an  immediate  inte» 
rest.  It  would  be  going  a  great  way  to  insert  the  words  ''  in  case  of 
the  deaths  in  my  life  or  the  life  of  my  wife,*'  especially  as  the  legacy 
inunediately  preceding  contains  such  a  provision*  It  is  like  a  legacy 
to  a  person  who  does  not  exist  Maybanh  v.  Uroohs,  1  Bro.  C.  C. 
84;  HutchesoH  v.  Hammond,  3  Bro.  C.  C.  1^ 

Mr.  Pigott  and  Mr.  Romilly,  for  the  trustees  of  the  Essex  Street 

(6)  See  the  end  of  that  cause  stated  in  the  judgment  from  the  Begistiar's  Book. 
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Chapel,  defendants. — This  is  undoubtedly  a  charitable  purpose.    At- 
torney'General  V.  Cock,  2  Ves.  273. 

As  to  the  objection  upon  the  statute,  this  is  an* interest  in  land 
already  in  mortmain ;  therefore  it  does  not  fall  within  the  authorities, 
that  a  mortgage,  or  a  lease,  or  a  rent,  is  within  the  statute.  That  only 
holds  where  the  land  is  not  already  in  mortmain ;  but  you  may  lay  out 
money  upon  land  already  in  mortmain.  It  was  not  the  object  of  the 
statute  to  prevent  land  already  in  mortmain  from  being  improved.  The 
object  was  to  prevent  new  land  from  being  brought  into  mortmain.  It 
is  assumed,  that  giving  money  to  pay  off  a  mortgage  is  exactly  the 
same  as  if  the  mortgagee  was  to  give  the  mortgage ;  but  it  would  not 
be  unlawful  .for  a  mortgagee  to  give  the  mortgage  directly,  if  the  land 
was  already  in  mortmain.  The  mortgagee  might  by  his  will  have  given 
the  mortgage  to  these  trustees,  having  the  equity  of  his  redemption.  A 
mortgage  is  certainly  considered  merely  as  a  debt ;  though  in  strictness 
the  mortgagee  has  the  legal  estate.  A  devise  of  a  mortgage  would  be 
only  removing  the  incumbrance,  and  improving  property  already  in 
mortmain.  It  would  not  be  bringing  new  land  into  mortmain,  and  to 
prevent  that  is  the  principle  of  the  statute,  as  Lord  Camden  held  in 
Widmore  v.  The  Governors  of  Queen  Anne's  Bounty;  and  that  distinc- 
tion, that  a  bequest  of  money  to  be  laid  out  in  land  is  good,  if  the  land 
is  already  in  mortmain,  and  void  if  not,  prevailed  in  Brodie  v.  The 
Duke  of  Chandos  and  7%e  Attorney-- General  v.  Hutchinson  (c),  and 
in  other  cases.  Glubb  v.  The  Attomey-General ;  Harris  v.  Barnes, 
Amb.  373,  651 ;  Attorney- General  v.  The  Bishop  of  Chester,  1  Bro. 
C.  C.  444.  The  statute  had  two  objects ;  first,  to  prevent  the  disin- 
heriting of  heirs ;  secondly,  to  prevent  putting  lands  into  a  state  of 
perpetuity.  The  principle  with  respect  to  the  second  object  is,  that 
the  land  is  taken  out  of  circulation.  Upon  that  principle  it  has 
been  decided,  that  a  bequest  of  money  to  be  laid  out  upon  land  already 
in  mortmain,  no  matter  to  what  amount,  is  good.  That  principle 
reaches  this  case.  Where  property  is  given  to  disencumber  an  estate 
already  in  mortmain,  it  is  in  point  of  principle  the  same  as  if  it  is  given 
to  improve  land  already  in  mortmain.  The  Court  have  gone  so  far  as 
to  say,  that  where  the  land  is  given  by  another  person,  the  money  may 
be  used ;  so,  where  the  body,  for  whose  benefit  the  bequest  is  made, 
had  land  already  in  mortmain.     The  Court  have  availed  themselves  of 

(e)  Cited  in  The  Attorney- General  ▼.  The  BUhep  qf  Chester,  1  Bro.  C.  C.  444. 
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all  those  distinctions,  and  have  constantly  said  the  bequest  should  be 
supported,  unless  it  is  to  purchase  land  and  bring  new  land  into 
mortmain. 

Many  cases  upon  the  statute  are  to  be  looked  on  as  cases  of  positive 
law,  and  are  not  within  the  principle. 

Upon  the  second  point,  this  disposition  was  intended  substantially 
for  the  benefit  of  the  chapel.  The  application  of  the  money  is  directed 
to  that,  which  the  testator  might  think  the  most  urgent  purpose  ;  but 
the  existence  of  the  mortgage  is  not  of  the  essence  of  the  gift.  The  gift 
is  to  the  trustees.  The  application  is  to  be  by  them,  not  by  the  exe- 
cutors. It  would  be  a  singular  construction  that,  because  the  testator 
has  pointed  out  the  mode  in  which  he  wished  this  legacy,  intended 
substantially  as  a  benefit  to  the  chapel,  to  be  applied,  that  should  be 
turned  into  a  condition  precedent  in  a  Court  of  Justice,  which  is 
fevourable  to  charities.  The  direction  to  apply  the  money  distin- 
guishes between  the  objects  and  the  mode,  a  distinction  frequently  laid 
down  by  Lord  Thurlow.  The  object  was  the  chapel.  The  applica- 
tion  directed  was  only  the  mode ;  that  which  the  testator  thought  the 
best  application  for  the  benefit  of  that  object  This  diflers  essentially 
from  7%c  Attorney- Oeneral  v.  The  Bishop  of  Oxford;  there  was  no 
election  to  repair  the  church,  or  to  build  the  chapel ;  the  only  object 
was  to  build  a  church.  In  such  cases  vanity  is  the  object  of  the 
testator ;  to  raise  a  monument  to  his  own  name :  but  it  cannot  be  said 
this  testator  had  any  such  intention  of  commemorating  himself.  The 
ademption  of  a  legacy  depends  upon  the  testator,  who  must  do  some 
act  to  adeem;  as  where  a  specific  legacy  is  sold  by  the  testator. 
According  to  this  argument,  it  would  depend  upon  the  act,  not  of  the 
testator,  but  the  trustees ;  upon  the  accident,  whether  they  should 
apply  any  other  fiind  to  pay  off"  this  mortgage  or  not.  Suppose  it  had 
been  paid  off  in  part  only  by  Brooksbank's  donation ;  upon  this  ground 
it  must  be  contended,  that  the  legacy  is  good  only  to  the  extent  of  what 
remained  due.     They  might  go  farther,  and  say  nothing  was  due. 

Consider  this  as  a  legacy  to  an  individual,  to  be  applied  towards 
paying  off  a  mortgage  supposing  him  seised  in  fee.  It  would  be  con- 
sidered as  a  legacy  for  his  benefit ;  and  if  he  did  not  want  it  for  the 
purpose  of  paying  off  the  mortgage,  the  Court  would  never  compel 
him  so  to  apply  it.  There  are  not  many  cases  to  be  found  upon  the 
subject  In  2  Leon.  154,  and  3  Leon.  65,  the  devise  of  a  rentcharge 
to  a  son  towards  his  education  and  bringing  up  in  learning  was  held 
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not  conditional.  The  same  construction  was  made  upon  a  legacy  to 
place  a  boy  out  apprentice,  in  Barlow  v.  Grants  1  Vem.  255,  and 
NeMl  V.  Nevilly  2  Vern.  431.  There  are,  however,  many  cases  in  this 
Court  of  the  same  nature ;  as  where  a  legacy  is  given  for  the  main- 
tenance and  education  of  children,  it  has  been  ordered  to  accumulate 
for  their  benefit,  if  the  £sither  is  of  ability  to  maintain  them  (rf).  So 
upon  a  legacy  for  mourning,  or  for  a  ring,  it  has  never  been  held  that 
the  legatee  is  to  be  compelled  to  that  application. 

It  must  be  said,  that  the  only  wish  of  this  testator  was,  that  there 
should  be  no  mortgage  upon  this  chapel,  but  he  did  not  care  for  the 
benefit  of  it  in  any  other  respect  That  is  not  a  rational  object,  nor 
could  it  be  attained ;  for  suppose  the  trustees  thought  any  other  mode 
better,  they  might  pay  off  the  mortgage  and  immediately  make 
another,  and  apply  the  money  to  any  other  purpose  in  theif  opinion 
more  beneficial.  Suppose  two  testators,  knowing  of  this  mortgage, 
had  each  bequeathed  500Z.  for  the  purpose  of  paying  it  off,  what  is  to 
be  done  ?  Is  there  to  be  a  contribution  ?  It  is  perfectly  clear  the 
object  of  both  is  to  advance  the  general  purpose  of  the  charity.  This 
mortgage  is  not  directed  to  be  paid  off  till  after  the  death  of  the 
testator's  wife.  Suppose  the  mortgage  having  been  paid  ofll^  a  second 
mortgage  had  been  made  before  the  death  of  his  wife.  If  the  case 
bears  any  resemblance  to  the  cases  of  ademption,  the  legacy  could  not 
be  applied  to  that  mortgage ;  but  there  can  be  no  doubt,  there  being 
at  the  time  the  Court  was  to  act  upon  it  a  mortgage,  the  charity 
wanting  the  legacy  for  the  express  purpose  for  which  it  was  given,  the 
application  would  be  made. 

Mr.  Hutbersty^  for  the  representatives  of  John  and  Christopher 
Barker. — As  to  the  legacy  to  John  Barker,  the  word  '^or"  distin- 
guishes this  case  fi-om  Mayhank  v.  Brooks  and  Hutcheson  v.  Hammond. 
That  word  may  make  a  difference :  Stone  v.  Evans,  Lowther  v.  Condon, 
2  Atk.  86,  127.  The  former  turned  upon  the  clear  intention  to  give 
to  the  sister  as  executrix.  In  the  latter,  I  admit,  an  intention  appeared 
that  the  legacy  should  not  lapse.  In  Buffar  v.  Bradford,  2  Atk.  2iX), 
a  legacy  to  A.  and  the  children  bom  of  her  body  survived  to  a  child 
bom  after  the  date  of  the  will.     In  Sibley  v.  Cook,  3  Atk.  512,  the 

(d)  Andrews  ▼.  Partington,  3  Bro.  C.  C.       730,  and  Mundy  ▼.  Earl  Hcwe,  4  Bra.  C.  C. 
60.    But  as  to  the  strict  rule  that  prevailed      223. 
in  that  case,  see  Hoste  v.  Pratt,  3   Ves. 
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legacy  did  not  lapse.    That  case  was  noticed  by  the  Court  in  Bridge 
V.  Abbot,  3  Bro.  C.  C.  224. 

As  to  the  legacy  to  Christopher  Barker,  who  survived  the  testator, 
but  died  in  the  life  of  his  wife,  the  case  is  stronger. 

Mr.  Owen,  in  reply. — By  the  express  words  of  the  will,  the  ap- 
plication is  confined  to  that  particular  mortgage.  Paying  off  that 
mortgage  is  m  other  words  purchasing  a  term  of  500  years  in  land. 
It  is  so  considered  by  the  defendants,  who  contend  that  a  devise  of  the 
mortgage  itself  would  be  good ;  but  the  statute  is  not  confined  to  land, 
but  extends  to  any  interest  in  land.  This  is  absolutely  an  estate  in 
land.  How  are  the  trustees  to  get  this  estate  ?  After  a  certain  time  it 
b  an  absolute  estate  in  the  mortgagee.  Upon  a  bill  for  redemption, 
there  must  be  a  reconveyance  of  the  legal  estate.  There  is  not  an  end 
of  it  merely  by  paying  the  money.  In  the  case  of  a  legacy  to  A.  for 
the  benefit  of  his  children,  the  children  are  the  sole  object ;  and  if  they 
die  there  is  an  end  of  it.  So  in  this  case  the  paying  off  this  mortgage 
is  the  sole  object.  It  is  incumbent  upon  these  trustees  to  show  a  trust, 
to  which  this  legacy  is  to  be  applied. 

As  to  the  third  question  in  Sibley  v.  Cook,  the  testator  declared  in 
terms,  tliat  none  of  the  legacies  should  lapse.  It  was  there  held,  that 
there  must  be  a  clear  intention  that  the  legacy  shall  not  lapse ;  and 
also,  that  the  persons  intended  to  take  must  be  distinctly  pointed  out 
These  cases  were  considered  in  Bridge  v.  Abbot,  and  this  Court 
adopted  that  principle,  which  was  also  followed  by  the  Court  of  Ex- 
chequer in  Evans  v.  Charles,  1  Anst.  128,  which  went  upon  particular 
circumstances,  and  by  the  Lord  Chancellor  in  Long  v.  Blackall,  3 
Ves.  466. 

Sir  jR.  JP.  Arden,  M.  R. — This  is  certainly  a  charity.  I  feel  great 
difHculty  in  saying  this  is  not  an  interest  in  land.  If  the  mortgage  itself 
was  devised  to  a  charity,  it  would  be  clearly  void.  The  executor  would 
be  deprived  of  an  interest  in  land ;  and  that  interest  would  be  given 
by  will  to  a  charitable  purpose. 

In  the  Attorney- General  v.  Andrew  (3  Ves.  633),  the  Lord  Chan- 
cellor has  thought  it  not  clear  that  the  charitable  disposition  shall 
not  be  carried  into  execution,  though  Trinity  College  refuses  it ;  and 
it  was  referred  to  the  Master  with  that  view.  I  suppose  that  pro- 
ceeded from  the  double  object,  and  the  interest  of  the  other  party, 
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MerchuQt  TayhMr's  School.  It  may  be  infored,  that  if  the  testator  • 
bad  known  the  college  would  not  have  accepted  it,  he  would  have  pro-  . 
TkU-d  for  the  oiher  object. 

\ia.  tni^tw  tor  a  charity  had  contracted  for  the  purchase  of  an  estate, 
w>.<u'.d  RvH  a  sum  of  money,  bequeathed  to  enable  him  to  complete  that 
P«rvh.i«.  be  within  the  statute  ? 

>\t  (he  Tnistees,— I  should  feel  a  difRculty  in  the  case  of  a  contract 
cf.',\ .  The  trustee  would  have  only  an  equitable  estate ;  but  a  mortr 
s-fcTT  i*  always  considered  as  owner  of  the  estate,  with  an  incumbrance 


The  Master  of  the  Rolls  was  inclined  to  direct  an  inquiry  into  the 
niiure  of  this  chapel ;  but  afterwards  observing,  that  it  appeared  by 
iV  will  that  there  were  ministers,  he  seemed  to  think  that  would 
itrvTt^t  the  necessity  of  the  inquiry.  However,  it  was  admitted  on 
bi'ih  sides,  that  this  chapel  wp,,'used  for  the  purpose  of  public  worship, 
bv  a  society  of  Protestant  Dissenters,  and  was  duly  licensed  under  the 
Toleration  Act. 

Sir  R.  P.  Ardea,  M.  R. — The  question  as  to  the  legacy  of  500/. 
under  this  will  is,  whether,  under  the  late  statute  (e),  or  on  account 
of  the  nature  of  the  application  of  the  money  to  the  particular  purpose 
therein  mentioned,  it  is  good  or  void. 

It  is  insisted,  that  this  being  in  its  nature  a  charitable  use,  the  bequest 

of  this  money  to  be  applied  in  redemption  of  the  mortgage  is  within 

the  Statute  of  Mortmain,  commonly  so  called,  but  very  improperly ;  for 

it  does  not  prevent  the  alienation  of  land  in  mortmain ;  nor  was  that  the 

object  of  the  act.     It  has  nothing  to  do  with  that.     The  object  was  to 

prevent  devises  of  land,  or  any  interest  in  land,  or  bequests  of  money 

"-  *""  '"'^  ""t  in  any  such  interest,  for  any  charitable  use  whatsoever. 

wise   insisted,  that  if  this  legacy  is  not  void  under  that 

nuch  as  at   the  death  of  the  testator  the  mortgage  was 

therefore  that  object  cannot  now  he  attained,  it  is  not 

any  other  purpose  for  the  benefit  of  that  society ;  and  as 

inted  out  by  tlie  will  cannot  arise,  the  fund  will  belong  to 

itees.    I  am  intheir favouruponbothpoints;  butitisnot 

dwell  long  upon  the  second,  if  I  am  right  upon  the  first 

sted,  and  with  success,  that  though  the  construction  of  this 

(e)  e  Geo.  2,  c.  36. 
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statute  has  been  extremely  rigorous,  and  many  determinations  upon  it 
have  been  thought  to  carry  it  even  beyond  what  the  legislature  had  in 
contemplation  at  the  time ;  as,  for  instance,  when  part  of  a  residue  given 
to  a  charity  consists  of  mortgages,  or  other  securities  upon  land,  though 
it  was  held,  thajt  it  was  not  an  immediate  gift  of  an  interest  in  land, 
being  only  what  should  remain  after  the.  debts  were  paid,  and  it  was 
melted  into  money,  it  was  determined  that,  as  to  so  much  of  the  residue 
as  consisted  of  securities  upon  land,  the  charity  could  not  take  any 
part  of  the  residue  so  constituted  (/) ;  yet  there  have  been  repeated 
determinations,  that  it  is  competent  to  a  testator,  though  not  to  give 
directly  any  interest  in  land  to  a  charitable  use,  to  leave  a  sum  of 
money  for  the  purpose  of  meliorating,  as  it  is  called,  any  land,  or  for 
beautifying,  sustaining  or  repairing  buildings  already  vested  in  trustees 
for  charitable  uses ;  and  no  doubt,  I  believe,  is  now  entertained  upon 
it;  and  many  cases  have  been  determined  upon  the  distinction,  whether 
it  is  clear  the  testator  meant  the  money  to  be  api)lied  in  erecting,  sus- 
taining or  repairing  buildings,  upon  land  already  vested  in  trustees 
for  charitable  uses,  or  had  any  object  of  having  fresh  land  purchased 
for  that  purpose  (g).     It  is  said,  this  case  is  analogous  to  those  cases 
in  which  the  Court  has  established,  in  favour  of  a  charity,  a  disposition 
not  of  an  interest  in  land,  or  of  a  sum  of  money  bequeathed  for  the 
.purchase  of  any  interest  in  land,  but  for  the  purpose  of  meliorating  an 
estate  already  vested  in  trustees  for  charitable  uses.     I  am  of  opinion, 
that  cannot  be  considered  as  the  true  construction  of  this  gift.     The 
words  of  the  statute,  which  go  far  beyond  the  title,  are  very  express. 
It  is  called  an  act  to  restrain  the  disposition  of  lands,  whereby  the 
same  become  unalienable.     It  then  recites  that  gifts  or  alienations  of 
lands,  tenements  or  hereditaments,   in  mortmain,  are   restrained  by 
Magna  Charta,  and  other  laws,  as  against  the  common  utility ;  never- 
theless, this  public  mischief  has  of  late  greatly  increased  by  many  large 
and  improvident  alienations  or  dispositions  to  uses,  called  charitable 
uses  (not  dispositions  in  mortmain) ;  and  the  first  clause  enacts,  that 
no  manors,  lands,  tenements,  rents,  advowsons  or  other  hereditaments, 
corporeal  or  incorporeal  whatsoever,  nor  any  sum  or  sums  of  money, 
goods,  chattels,  stocks  in  the  public  ftmds,  securities  for  money,  or  any 
other  personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in  the 

(/)  Pickering  v.  Lard  Stamfotd,  2  Ves.  Arab.  635  ;  Mtomey-Gmeral  v.  Meyrick,  2 

Jan.  272,  581 ;  3  Ves.  332,  492;  Howie  y.  Ves.  44. 

Ckapnum,  4  Ves.  542;  Kwtpp  v.  Williams,  {g)  See  Blancif^rd  y.  Thackerall,  2  Vet. 

4  Ves.  430,  n. ;  Attorney- General  v.  Caldwell^  jun.  238. 

T.L,C.  •  E  E 
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purchase  of  any  lands,  tenements  or  hereditaments,  shall  be  conveyed 
or  settled  to  or  upon  any  person  or  persons,  bodies  politic  or  corporate 
(that  is  the  only  case  in  which  it  could  be  in  mortmain),  or  otherwise 
for  any  estate  or  interest  whatsoever,  or  anyways  charged  or  incumbered 
by  any  person  t)r  persons  whatsoever,  in  trust  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless  such  gift,  conveyance,  &c.,  of  any  such 
lands,  &c.,  money  or  personal  estate  (other  than  stocks  in  the  public 
funds),  be  made  by  deed  indented,  sealed  and  delivered  in  the  presence 
of  two  witnesses,  twelve  months  before  the  death  of  th^  donor  or  grantor, 
and  enrolled  in  the  Court  of  Chancery,  within  six  months  after  execu- 
tion ;  and  unless  such  stocks  be  transferred  six  months  before  the  death  of 
such  donor  or  grantor,  and  unless  the  same  be  made  to  take  efiect  in 
possession  for  the  charitable  use  intended  immediately,  and  be  without 
any  power  of  revocation,  &c. ;  and  also  subject  to  the  provision  by 
the  second  clause  in  favour  of  purchasers  bond  fide  for  valuable  con* 
sideration. 

The  third  clause  enacts,  that  all  gifts,  grants,  convejrances,  &c.,  of 
any  lands,  tenements  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  any 
lands,  tenements  or  hereditaments,  or  of  any  stock,  money,  goods, 
chattels  or  other  personal  estate,  or  securities  for  money  to  be  laid  out 
or  disposed  of  in  the  purchase  of  any  lands,  tenements  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incum- 
brance affecting  or  to  affect  the  same,  to  or  in  trust  for  any  charitable 
use  whatsoever,  made  in  any  other  manner  than  by  the  act  is  directed, 
shall  be  absolutely  void. 

Upon  the  third  clause  this  question  arises,  whether  this  is  or  is  not 
a  legacy  to  be  applied  in  the  purchase  of  an  interest  in  land,  or  a  charge 
or  incumbrance  affecting  the  same  ?  I  am  of  opinion  this  is  directly 
in  words  given  for  that  purpose.  Without  all  question,  unless  the 
other  argument  is  resorted  to,  it  is  a  direction  to  apply  this  money  in 
the  purchase  of  that  interest  then  affecting  those  premises.  But  it  is 
said  those  premises  were  already  appropriated  to  the  same  use  for  which 
this  mortgage  was  to  be  redeemed ;  and  it  is  further  insisted,  that  if 
the  testator  had  been  himself  the  mortgagee,  and  had  directly  given 
the  mortgage  by  his  will  to  these  trustees,  having  the  equity  of  redemp- 
tion, it  is  something  like  beautifying,  sustaining  or  repairing  buildings, 
money  given  to  be  laid  out  upon  land  already  vested  in  trustees  for  a 
charitable  use :  but  I  deny  that.     The  land  was  never  given  to  that 
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charitable  purpose.     This  is  an  interest  in  the  land  never  given  to  that 
purpose.    They  had  all  the  estate  but  this  mortgage  interest,  and  the 
purpose  was  to  give  those  trustees  who  had  the  estate  subject  to  this 
interest,  which  is  in  other  persons,  a  larger  and  more  extensive  interest 
than  they  had  before.     I  am  of  opinion  it  is  within  the  statute.     It  is 
nothing  but  a  sum  of  money  given  for  the  purpose  of  procuring  first, 
and  then  conveying  to  the  trustees,  this  further,  greater  and  more  ex- 
tensive  interest  than  they  had  before.    I  should  be  sorry  to  refine  upon 
the  statute,  or  to  be  more  rigorous  in  the  construction  than  former 
decisions  warrant :  not  that  I  wish  to  defeat  the  statute,  but  I  wish 
&irly  to  construe  it     The  Court  has  gone  so  far  as  to  hold,  that  a  sum 
of  money  secured  upon  turnpike  tolls  is  an  interest  in  land  within  the 
act    This  is  not  like  the  case  of  a  building.     It  is  very  unfortunate 
that  the  testator  in  such  a  case  should  have  taken  this  method  of  giving 
it,  for  he  might  have  done  it  in  a  more  direct  way ;  and  I  am  aware  that 
all  these  refinements  upon  the  statute  are  not  using  it  for  the  purpose 
for  which  it  was  intended.     If  a  man  devises  his  lands  to  be  sold,  and 
directs  the  money  to  be  applied  to  a  charitable  use,  the  statute  says  it 
is  void.     I  put  a  case,  the  answer  to  which  I  expected.     It  is  said,  that 
if  the  trustee  for  a  charity  has  got  any  interest  in  land,  the  increasing 
that  interest  or  applying  money  by  will  to  make  it  good  is  not  an  interest 
in  land  within  the  statute.     I  put  the  case  of  the  trustee  having  con- 
tracted for  the  purchase  of  an  estate,  and  money  being  left  to  enable 
him  to  complete  that  purchase.     The  counsel  for  the  charity  could  not 
say  that  would  not  be  within  the  statute.    Suppose  a  part  of  the  money 
was  paid  and  part  not,  if  the  whole  could  not  be  applied  no  part  could. 
Where  is  the  diflference  ?    Till  the  mortgage  was  paid  off  the  trustees 
had  not  that  purchase.     I  am  therefore  of  opinion  that  this  sum  of 
money  bequeathed  to  redeem  the  mortgage  upon  this  chapel  is  void  by 
the  statute. 

If  I  am  right  upon  that  point,  perhaps  the  other  consideration  is 
immaterial ;  but  as  the  point  was  made  I  will  say  a  few  words  upon  it, 
for  the  purpose  of  having  The  Attorney-General  v.  The  Bishcp  of 
Oxfordy  which  has  been  mistaken,  perfectly  understood. 

It  is  said,  supposing  this  legacy  is  not  void  by  the  statute,  it  is  not 
so  confined  to  the  purpose  of  paying  off  the  mortgage,  as  that,  in  case 
that  was  paid  off  without  the  knowledge  of  the  testator,  I  may  not 
infer  an  intention  under  which  it  may  be  applied  to  other  beneficial 
purposes  for  this  society.     I  confess  the  inclination  of  my  opinion  is 

£  E  2 
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otherwise.  The  true  question  is,  can  any  intention  be  collected  beyond 
tha£  of  securing  to  them  the  enjoyment  of  this  building ;  any  intention 
that,  after  having  provided  for  that  object,  if  the  whole  was  not  neces- 
sary for  that,  the  surplus  should  be  applied  for  any  other  beneficial 
purpose  in  favour  of  the  society  ?  I  am  of  opinion  no  such  intention 
can  be  collected.  I  will  not  say,  that  if  this  legacy  was  not  void  by 
the  statute  it  might  nof  be  applied  to  sustaining  and  repairing  that 
building ;  but  that  it  can  be  applied  to  any  other  purpose  I  deny,  if 
The  Attorney- General  v.  The  Bishop  of  Oxford  is  right 

The  first  decree  in  that  cause  was  made  upon  the  13th  of  July,  1786, 
and  is  in  the  Registrar's  Book  A.  1785.  The  decree  by  the  Lords 
Commissioners  in  1792  is  in  the  Registrar's  Book  611.  The  testator, 
after  giving  to  his  executors  100/.  each  for  their  trouble,  gave  and  be- 
queathed the  rest  and  residue  of  his  personal  estate  upon  trust  "  to 
build  a  church  at  Wheatley,  where  the  chapel  now  is,  in  such  manner 
as  I  shall  hereafter  direct,  or,  for  want  of  such  direction,  as  my 
executors  shall  think  fit." 

The  Bishop  of  Oxford,  who  was  patron  and  parson  of  Cuddesden, 
in  which  Wheatley  was,  opposed  the  design  of  building  a  church; 
and  it  was  proposed  by  the  defendants  that  the  salary  of  the  chaplain 
should  be  increased.  The  next  of  kin  insisted  that  a  new  church  must 
be  built,  and  that  the  surplus  belonged  to  them.  By  the  first  decree  it 
was  referred  to  the  Master  to  take  the  accounts ;  and  it  was  directed 
that  the  defendants,  the  Bishop  of  Oxford,  &c„  do  signify  whether  they 
are  willing  that  the  residue  of  the  testator's  personal  estate  shall  be 
laid  out  in  building  a  church  at  Wheatley,  where  the  chapel  now 
stands,  with  liberty  to  lay  a  plan  before  the  Master  how  the  said 
residue  may  be  most  beneficially  applied  according  to  the  will  of  the 
testator. 

Before  the  cause  tsame  on  again  many  transactions  had  taken  place. 
The  next  of  kin,  and  the  persons  entitled  to  the  benefit  under  the  will, 
the  parishioners  acting  by  the  bishop  and  their  wardens,  came  to  an 
agreement  that  3,000/.,  part  of  the  residue  of  the  testator's  personal 
estate,  should  be  applied  for  the  purpose  of  building  a  new  church  and 
forming  a  fund  for  keeping  it  in  repair;  and  that  1,000/.,  other  part 
thereof,  should  be  applied  towards  augmenting  the  minister's  salary; 
and  that  4,000/.  being  paid  for  the  purposes  aforesaid,  the  residue 
should  belong  to  the  next  of  kin.  This  agreement  is  recited  in  the 
decree;   and  by  consent  it  was  ordered,  that  the  sum  of  4,000/. 
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being  paid  for  the  purposes  aforesaid  the  residue  be  paid  to  the  next 
of  kin. 

This  decree  is  completely  decisive,  that  the  object  not  being  capable 
of  taking  efiect,  the  fund  could  not  be  applied  to  any  other  charitable 
purpose.  The  Court  could  not  have  made  the  decree  unless  they 
thought  the  residue  was  not  applicable  to  any  other  charitable  purpose. 
I  will  not  say  it  could  not  have  been  applied  for  repairing  or  sustaining 
the  chapel ;  and  I  doubt  whether  Lord  Kenyon  said  so ;  but  beyond 
that  purpose,  or  after  satisfying  it,  this  is  decisive,  that  it  could  be  ap- 
plied to  no  other  purpose ;  for  if  it  was  applicable  to  any  other  general 
charitable  purpose,  or  any  other  purpose  for  the  benefit  of  that  parish, 
except  of  the  nature  pointed  out,  that  decree  could  not  have  been 
justified. 

If,  therefore,  this  legacy  was  not  void  upon  the  statute  I  should 
pause  upon  the  question,  whether  I  could  apply  it  to  any  other  pur- 
pose. I  see  the  testator  intended  it  to  provide  for  these  persons  a 
place  of  worship.  I  see  no  other  intention ;  and  I  think  I  could  not 
apply  it  to  increase  the  salary  of  the  ministers,  or  for  any  other  purpose. 
In  looking  over  these  cases,  understanding  that  the  question,  how  &r  a 
legacy  given  to  a  charitable  purpose  may  be  applied  to  any  other  pur- 
pose than  that  specified,  is  now  depending  before  the  Lord  Chancellor, 
in  The  Attorney- General  v.  Andrew^  I  find  that  in  Moggridge  v. 
Thackwell  (1  Ves.  jun.  469),  Lord  Thurlow  makes  this  observation : 
"Baxter's  case  was  very  strong;  and  perhaps  would  not  now  be 
followed.  The  legacy  was  deemed  to  be  void,  because  for  forbidden 
uses ;  and  yet  the  court  thought,  that  as  it  was  declared  to  be  for  cha- 
rity, it  should  go  to  charities  to  be  declared  by  the  Court,  I  do  not 
mean  to  state  that  as  an  authority ;  for  it  is  very  hard  indeed  that  the 
Court  should  give  it  to  other  charities,  because  those  which  were  men- 
tioned could  not  take."   I  confess  I  very  much  agree  with  this  doctrine. 

Declare  the  legacy  of  500/.  void  under  the  statute  9  Geo.  2. 

Another  point  arising  upon  this  will  is  as  to  the  legacies  given  by 
the  testator  to  the  children  of  his  sister  Elizabeth,  or  their  representa- 
tives or  representative.  One  of  those  children  died  in  the  life  of  the 
testator.  Another  survived  the  testator,  but  died  in  the  life  of  his 
widow.  The  question  is,  whether  they  are  vested  and  transmissible  to 
the  representatives.  I  am  very  clearly  of  opinion  the  legacy  to  Chris- 
topher Barker  is  good.  This  is  stronger  than  the  common  case  of  a 
legacy  to  A.  and  his  representatives.     There  those  words  are  surplus- 
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age ;  for  if  the  legatee  dies  before  the  day  of  payment  it  would  go  to 
his  representatives.  But  in  this  case  there  is  a  reason  for  inserting 
them.  This  is  not  an  immediate  legacy,  but  after  the  death  of  another 
person.  There  is  therefore  an  interval  in  which  the  legatee  might  die; 
and  though  it  vested  he  might  not  live  to  receive  it  That  addition 
might  be  inserted  to  put  it  out  of  doubt ;  and  must  mean  in  case  they 
die  in  the  life  of  the  testator's  wife.  I  desire  to  be  understood  to  de- 
termine it  upon  that  circumstance,  that  there  is  a  life  intervening. 

As  to  the  legacy  to  John  Barker,  I  think  the  question  can  hardly  be 
raised  upon  this  will;  for  see  the  preceding  legacy  to  Elizabeth 
Cooper :  would  not  that  have  lapsed  if  Elizabeth  Cooper  had  died  in 
the, life  of  the  testator?  Beyond  all  question  it  would.  It  is  nothing 
more  than  saying  it  shall  go  to  her  representatives,  if  she  dies  before 
his  wife.  As  to  the  others,  I  am  of  opinion  it  is  nothing  more  than  a 
gift  to  them  at  the  death  of  his  wife ;  but  it  was  intended  only  as  a 
beneficial  interest  to  them,  and  must,  as  such,  vest  in  them  before  it 
could  be  transmissible.  The  rules  upon  which  the  Court  proceeds  are 
perfectly  established.  A  testator  is  never  to  be  supposed  to  mean  to 
give  to  any  but  those  who  shall. survive  him,  unless  the  intention  is 
perfectly  clear.  I  will  not  determine  now,  because  it  is  not  necessary, 
that  where  a  legacy  is  given  to  a  person  or  his  representatives  it  can 
mean  anything  but  in  case  of  his  death  in  the  life  of  the  testator ;  but 
it  is  perfectly  clear  that  where  the  fund  is  given  to  one  for  life,  and 
after  the  death  of  that  person  to  several  others,  and  in  case  of  their 
deaths  to  their  representatives,  there  is  no  reason  to  presume  an  inten- 
tion that  it  shall  not  lapse  by  the  death  of  the  legatee  in  the  life  of  the 
testator.  It  is  impossible,  without  transgressing  every  rule  as  to 
vesting,  to  hold  this  legacy  vested,  the  legatee  not  having  lived  to 
take  the  benefit  under  the  testator's  will. 


The  policy  of  the  act  of  9  Geo.  2,  c.  36,  commonly,  though  (as  obserred 
by  the  Master  of  the  Rolls  in  the  principal  case)  improperly,  termed  the 
Statute  of  Mortmain,  has  of  late  years,  been  loudly  impugned  by  many 
parties,  but  without  sufficient  reason.  Lord  Hardwicke's  view  of  the 
intention  and  policy  of  its  framers  seems  to  be  correct : — "  This,  thougb 
mentioned  as  a  barbarous  act,"  says  his  Lordship,  '^is  quite  otherwise;  far 
from  being  a  prohibition  of  charitable  foundations,  it  only  restrains  the 
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method,  leaying  the  disposition  of  personal  property  thereto  free.  The  par^ 
ticular  views  of  the  legislature  were  two:— First,  to  prevent  the  locking  up 
of  land  and  real  property  from  being  aliened,  which  is  made  the  title  of  the 
act;  the  tecondy  to  prevent  persons  in  their  last  moments  from  being  imposed 
on  to  give  away  their  real  estates  from  their  families.  With  regard  to  the 
latter  viem^  it  was  a  very  wise  one ;  for  by  that  means,  in  times  of  popery, 
the  clergy  got  almost  half  the  real  property  of  the  kingdom  into  their 
hands ;  and,  indeed,  I  wonder  they  did  not  get  the  rest ;  as  people  thought 
they  thereby  purchased  heaven.  But  it  is  so  far  from  being  charity  or 
piety,  that  it  is  rather  a  monument  of  impiety,  and  of  the  vanity  of  the 
foanders.  As  to  tlie  other  view,  it  is  of  the  last  consequence  to  a  trading 
kingdom ;  to  which,  indeed,  the  locking  up  of  laud  is  a  great  discourage* 
ment"  Attorney- General  v.  Day,  1  Ves.  223 ;  see  also  Durour  v.  Mot- 
teux,  1  Ves.  321 ;  Vaughan  v.  Farrer,  2  Ves.  189 ;  Attomey-Qeneral  v. 
Lord  Weymouth,  Amb.  23 ;  Boson  v.  Statham,  1  Cox,  20 :  S,C,1  Eden, 
510. 

The  object  of  that  act,  which  is  entitled  '*  An  Act  to  restrain  the  Disposi- 
tion of  lAnds,  whereby  the  same  become  unalienable,"  appears  in  the  pre- 
amble, which  afler  reciting  that  ^'  Whereas  gifts  or  alienations  of  lands, . 
tenements  or  hereditaments  in  mortmain,  are  prohibited  or  restrained  by 
Magna  Charta,  and  divers  other  wholesome  laws^  as  prejudicial  to  and 
agamst  the  common  utility ;  nevertheless,  this  public  mischief  has  of  late 
greatly  increased,  by  many  large  and  improvident  alienations  or  dispositions 
made  by  languishing  or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  take  place  afler  their  deaths,  to  the  disherison  of  their 
lawful  heirs,''  enacts,  ''That  from  and  after  the  24th  of  June,  1736,  no 
manors,  lands,  tenements,  rents,  advowsons  or  other  hereditaments,  cor- 
poreal or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money,  goods, 
chattels,  stocks  in  the  public  funds,  securities  for  money,  or  any  other  per- 
sonal estate  whatsoever,  to  be  laid  out  or  disposed  of  in  the  purchase  of 
any  lands,  tenements  or  hereditaments,  shall  be  given,  granted,  aliened, 
limited,  released,  transferred,  assigned  or  appointed,  or  any  ways  conveyed 
or  settled  to  or  upon  any  person  or  persons,  bodies  politic  or  corporate,  or 
otherwise,  for  any  estate  or  interest  whatsoever,  or  anyways  charged  or 
incumbered  by  any  person  or  persons  whatsoever,  in  trust  or  for  the  benefit 
of  any  charitable  uses  whatsoever,  unless  such  gift,  &c.,  of  such  land,  &c. 
(other  than  stocks  in  the  public  funds),  be  made  by  deed  indented,  sealed 
and  delivered,  in  the  presence  of  two  witnesses,  twelve  calendar  months 
at  least  before  the  death  of  the  donor  or  grantor,  including  the  days  of 
the  execution  and  death,  and  be  enrolled  in  the  Court  of  Chancery  within 
tix  calendar  months  after  its  execution;  and  unless  such  stocks  be  trans- 
ferred in  the  public  books  usually  kept  for  the  transfer  of  stocks,  six 
calendar  months  at  least  before  the  death  of  such  donor  or  grantor,  in- 
cluding the  days  of  transfer  and  death,  and  unless  the  same  be  made  to 
take  effect  in  possession  for  the  charitable  use  intended,  immediately  from 
the  making  thereof,  and  be  without  any  power  of  revocation,  reservation, 
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tnisty  condition,  limitation,  clause  or  agreement  whatsoeyer  for  the  benefit 
of  the  donor  or  grantor,  or  of  any  person  or  persons  claiming  under  him." 
Sect  1. 

B7  sect.  2f  it  is  provided,  "  That  nothing  hereinbefore  mentioned  relating 
to  the  sealing  and  delivering  of  any  deed  or  deeds  twelve  calendar  months 
at  least  before  the  death  of  the  grantor,  or  to  the  transfer  of  any  stock  six 
calendar  months  before  the  death  of  the  grantor,  or  person  making  sich 
transfer,  shall  extend,  or  be  construed  to  extend,  to  any  purchase  of  any 
estate  or  interest  in  lands,  tenements  or  hereditaments,  or  any  transfer  of  any 
stock  to  be  made  really  and  b<md  Jide  for  a  full  and  valuable  oonsideradm 
actually  paid  at  or  before  the  making  such  conveyance  or  transfer,  without 
fraud  or  collusion/' 

By  sect  3,  it  is  enacted,  **  That  all  gifis,  grants,  convejrances,  appoint- 
ments, assurances,  transfers  and  settlements  whatsoever,  of  any  lands,  tene- 
ments or  other  hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  or  to  affect  any  lands,  tenements  or  here- 
ditaments, or  of  any  stock,  money,  goods,  chattels  or  other  personal  estate, 
or  securities  for  money  to  be  laid  out  or  disposed  of  in  the  purchase  of  any 
lands,  tenements  or  hereditaments,  or  of  any  estate  or  interest  therein,  cr 
of  any  charge  or  incumbrance  affecting  or  to  affect  the  same,  to  or  in  tmst 
for  any  charitable  uses  whatsoever,  which  shall  at  any  time,  from  and  aiier 
the  said  24th  day  of  June,  1736,  be  made  in  any  other  manner  or  form 
than  by  this  act  is  directed  and  appointed,  shall  be  absolutely  and  to  all 
intents  and  purposes  null  and  void." 

By  sect  4,  it  is  provided,  "  That  this  act  shall  not  extend,  or  be  constnied 
to  extend,  to  make  void  the  dispositions  of  any  lands,  tenements  or  here- 
ditaments, or  of  any  personal  estate  to  be  laid  out  in  the  purchase  of  any 
lands,  tenements  or  hereditaments,  which  shall  be  made  in  any  other 
manner  or  form  than  by  this  act  is  directed,  to  or  in  trust  for  either  of  the 
two  universities  within  that  part  of  Great  Britain  called  England,  or  any  of 
the  colleges  or  houses  of  learning  within  either  of  the  said  universities,  or  to 
or  in  trust  for  the  colleges  of  Eton,  Winchester  or  Westminster,  or  any  or 
either  of  them,  for  the  better  support  and  maintenance  of  the  scholars  only 
upon  the  foundations  of  the  said  colleges  of  Eton,  Winchester  and  West- 


minster.'' 


By  sect  5,  it  is  provided  and  enacted, ''  That  no  such  college  or  house  of 
learning,  which  doth  or  shall  hold  or  enjoy  so  many  advowsons  of  eccle- 
siastical benefices  as  are  or  shall  be  equal  in  number  to  one  moiety  of  the 
fellows,  or  persons  usually  styled  or  reputed  as  fellows ;  or,-  where  there  are 
or  shall  be  no  fellows,  or  persons  usually  styled  or  reputed  as  fellows,  to 
one  moiety  of  the  students  upon  the  foundation,  whereof  any  such  college 
or  house  of  learning  doth  or  may,  by  the  present  constitution  of  such  college 
or  house  of  learning,  consist,  shall,  from  and  after  the  24th  day  of  June, 
1736,  be  capable  of  purchasing,  acquiring,  receiving,  taking,  holding  or 
enjoying  any  other  advowsons  of  ecclesiastical  benefices  by  any  means 
whatsoever;  the  advowsons  of  such  ecclesiastical  benefices  as  are  annexed 
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to  or  given  for  the  benefit  or  better  support  of  the  headships  of  any  of  the 
said  colleges  or  houses  of  learning,  not  being  computed  in  the  number  of 
advowsons  hereby  limited/' 

By  sect.  6,  it  is  provided,  "  That  nothing  in  this  act  contained  shall  extend, 
or  be  construed  to  extend,  to  the  disposition,  grant  or  settlement  of  any  estate, 
real  or  personal,  lying  or  being  within  that  part  of  Great  Britain  called 
Scotland.'* 

This  statute,  it  will  be  observed,  does  not  interfere  with  the  disposition  of 
pure  personalty  in  favour  of  a  charity. 

In  examining  the  subject  discussed  in  the  principal  case,  we  may  consider, 
first,  what  constitutes  a  charity,  especially  as  contradistinguished  from  what 
are  termed  superstitious  uses ;  secondly,  what  gifts  to  charities  by  deed  are 
valid,  as  complying  with  the  requisitions  of  the  statute ;  thirdly,  what  gifls 
are  invalid,  as  being  made  by  will,  and  being  either  realty  or  savouring  of 
realty,  and  therefore  against  the  policy  of  the  statute ;  fourthly,  the  con- 
struction adopted  by  Courts  of  Equity  with  regard  to  valid  gifts  to  charities, 
and  herein  of  the  doctrine  of  cy  pr^. 

I.  What  constitutes  a  Charity,  especially  as  contradistinguished  from 

Superstitious  Uses, 

The  term  charity,  as  observed  by  Sir  William  Grant,  M.  R.,  in  its  widest 
sense,  denotes  all  the  good  affections  men  ought  to  bear  towards  each  other ; 
in  its  most  restricted  and  common  sense,  relief  of  the  poor.  In  neither  of 
these  senses  is  it  employed  in  the  Court  of  Chancery,  for  there  its  significa- 
tion is  derived  chiefly  from  the  statute  of  43  £liz.  c.  4,  commonly  called 
the  Statute  of  Charitable  Uses.  Those  purposes  are  considered  charitable, 
Istly,  which  that  statute  enumerates;  or,  2ndly,  which  by  analogies  are 
deemed  within  its  spirit  and  intendment.    9  Ves.  405. 

The  charitable  purposes  enumerated  by  the  statute  of  Elizabeth  are  as 
follows : — *'  Relief  of  aged,  impotent  and  poor  people ;  maintenance  of  sick 
and  maimed  soldiers  and  mariners,  schools  of  learning,  free  schools  and 
scholars  in  universities;  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea  banks  and  highways ;  education  and  preferment  of  orphans ; 
relief,  stock  or  maintenance  for  houses  of  correction ;  marriages  of  poor 
maids ;  supportation,  aid  and  help  of  young  tradesmen,  handicraftsmen  and 
persons  decayed ;  relief  or  redemption  of  prisoners  or  captives ;  aid  or  ease 
of  any  poor  inhabitants  concerning  payments  of  fifteens,  setting  out  of 
soldiers  and  other  taxes." 

Charities  coming  within  the  Statute  of  Elizabeth. 

Gifts  to  the  poor  either  generally  {Attorney-General  v.  Matthews^  2 
Lev.  167),  or  of  a  particular  locality  (Attorney- Oeneral  v.  Clarke,  Amb. 
422;  Bristow  v.  Bristow,  6  Beav.  289;  Attorney-General  v.  Bovill,  1 
Ph.  762;  Attorney-General  v.  Wilkinson,  1  Beav.  370),  by  which  persons 
receiving  parochial  relief  will  not  in  general  receive  benefit  (Attorney- 
General  V.  Clarke,  Amb.  422;  Bishop  of  Hereford  v.  Adams,  7  Ves.  324; 
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Attomey-Oeneral  v.  Corporation  of  Exeter y  2  Rus8.  47:  3  Russ.  996; 
Attomey'Oeneral  v.  Brandreth,  1  Y.  &  Coll.  C.  C.  200 ;  'I  he  Attorney- 
General  V.  Wilkinson^  1  Beav.  373;  Attorney-General  v.  Bovill,  1  Ph. 
762 ;  sed  vide  2  Russ.  53, 54)  ;  beqaestB  to  a  workhouse  ( Attorney- General 
y.  Vint,  3  De  G.  &  Sm.  704),  or  hospital  (Corporation  of  Heading  y.  Lanej 
Duke,  81,  111),  to  a  parish  generally  {West  v.  Knighty  1  Ch.  Cos.  134; 
Champion  v.  Smith,  Duke,  81),  to  the  masters  and  governors  of  an  hospital 
(Mayor  of  London's  Case,  Duke,  83,  111),  to  the  widows  and  orphans  of  a 
parish  {Attorney- General  v.  Comber,  2  S.  &  S.  93),  or  to  the  widows  and 
children  of  seamen  belonging  to  a  town  (Powell  v.  Attorney 'General,  3 
Mer.  48) ;  to  **  poor  relations,"  '^  poor  kinsmen  and  kinswomen"  (Green  v. 
Howard,  1  Bro.  C.  C.  31 ;  Brunsden  v.  Woolredge,  Amb.  507 ;  Afahon 
V.  Savage,  1  S.  &  L.  Ill),  have  been  held  to  come  within  the  statute. 
And  a  gift  for  the  perpetual  benefit  of  poor  relations,  may  be  sustained 
as  a  charity,  although  if  it  were  made  to  them  as  individuak  it  would  be 
void,  as  contravening  the  rule  against  perpetuities  (  White  v.  White,  7  Ves. 
423 ;  Isaac  v.  Be  Friez,  17  Ves.  373,  n. ;  Attorney-General  v.  Price, 
lb.  371. 

Again,  gifts  for  the  advancement  of  learning,  as  '^  for  the  benefit  and  ad- 
vancement and  propagation  of  education  and  learning  in  any  part  of  the 
world"  ( Whicker  v.  Hum^,  1  De  Gex,  Mac.  &  Gord.  506),  or  to  build 
or  erect  a  school,  or  free  grammar-school  ( Ca^  of  Rugby  School,  Duke,  80, 
112 ;  Gibbons  v.  Malty ard,  Duke,  111 ;  Poph.  6),  even  a  school  for  the 
sons  of  gentlemen  (Attorney- General  v.  Earl  of  Lonsdale,  1  Sim.  109), 
or  to  maintain  a  schoolmaster  (Hynshaw  v.  The  Coporation  of  Morpeth, 
Duke,  69),  or  to  the  mastera  and  fellows  of  a  college  (Plate  v.  St,  Johns 
College,  Duke,  77,  111),  or  for  the  foundation  of  a  scholarship  (Rex  v. 
Newman,  1  Lev.  284),  fellowship  (Ca^e  of  Jesus  College,  Duke,  78,  111) 
or  lectureship  (Attorney- General  v.  The  Margaret  and  Regius  Professors 
in  Camhindge,  1  Yem.  55)  in  a  college  at  one  of  the  universities,  have  been 
held  to  be  charitable  within  the  intent  of  the  statute.  And  see  the  case  of 
Chrisfs  College  Cambridge,  I  Wm.  Black.  90;  S.  C.l  Eden,  10;  Amb. 
351;  Attorney-General  v.  Whorwood,  1  Ves.  537;  Porter's  Com,  1  Co. 
25  b. 

A  bequest  to  the  widows  and  children  of  seamen  at  a  town  has  been  held 
to  mean  orphans  (Powell  v.  Attorney-General,  3  Mer.  48;  and  %&^  At- 
torney-General V.  ComJber,  2  S.  &  S.  93) ;  and  thus,  like  a  bequest  for  re- 
leasing debtors,  and  for  old  decayed  tradesmen  (Attorney- General  v.  Tht 
Painters^  Company,  2  Cox,  51 ;  Attorney- General  v.  The  Ironmongen' 
Company,  2  M.  &;  K.  576),  to  come  within  the  express  terms  of  the  act. 

Charities  by  Analogy  within  the  Statute  of  Elizabeth. 

With  regard  to  cases  not  coming  expressly  within  the  terms,  but  which, 
by  analogy,  have  been  deemed  within  the  spirit  .and  intendment  of  the 
statute  of  Elizabeth,  may  be  mentioned,  gifts  for  religious  purposes,  as 
for  repairs,  furniture  or  ornaments  of  a  church  (Attorney-General  ▼. 
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Super,  2  P.  Wms.  126 ;  Attorney-General  v.  Vivian,  1  Rubs.  226 ;  Duke, 
109),  or  to  a  minister  for  preaching  (Gibbons  v.  Malfyard,  Duke,  111 ; 
Poph.  6;  Pember  v.  Inhabitants  of  Knighton^  Duke,  82,  109;  Poph. 
139;  Fenstred  v.  Payer,  Duke,  82;  1  Eq.  Ca.  Abr.  95,  pL  3);  for  a 
peDsion  for  a  perpetual  curate  (Attorney-General  v.  Parker,  1  Ves.  43; 
14  Ves.  7),  or  for  unbeneficed  curates  (Pennington  y.  Buckley,  6  Hare, 
453),  augmentations  by  ecclesiastical  persons  to  small  vicarages  and  curacies 
(Attomey-General  v.  Brereton,  2  Ves.  426),  gifts  to  Queen  Anne's  Bounty 
(Widmore  v.  Woodroffey  Amb.  636 ;  8.C.I  Bro.  C.  C.  13,  n. ;  Middleton 
y.  ClitheroWj  3  Ves.  734),  or  for  the  advancement  of  Christianity  among  in- 
fideb  (Attorney-General  v.  City  of  London,  1  Ves.  jun.  243 ;  3  Bro.  C.  C, 
171) ;  for  the  distribution  of  Bibles,  and  other  religious  books  and  tracts 
(Hie  Attorney-General  v.  Stepney,  10  Ves.  22;  and  see  Tomnsend  v. 
Carus,  3  Hare,  257 ;  Powerscourt  v.  Powerscourt,  1  Moll.  616) ;  for  the 
increase  and  encouragement  of  good  servants  (Loscombe  v.  Wintringham, 
13  Beav.  87) ;  for  letting  out  land  to  the  poor  at  a  low  rent  (Crafton  v. 
Frith,  15  Jur.  737 ;  20  L.  J.,  N.  8.,  Ch.,  198),  or  for  deserving  literary 
men  who  have  not  been  successful  (Thompson  v.  Thompson,  1  Coll.  395); 
for  the  repairs  of  chimes  and  payment  of  singera  of  a  church  (Turner  v. 
Ogden,  1  Cox,  316),  or  for  keeping  up  an  organ,  and  as  a  stipend  for  the 
organist  (Attorney-General  v.  Oakaver,  cited  1  Ves.  535);  in  which  case, 
however.  Lord  Hardwicke  held  an  annuity  to  choristers  of  a  parochial  church 
not  to  be  a  charitable  use ;  nor,  it  seems,  is  a  bequest  for  maintaining  and 
keeping  in  repair  family  vaults  or  tombs  (Masters  v.  blasters,  1  P.  Wms. 
422,  423,  n.  1 ;  Durour  v.  Motteux,  1  Ves.  320 ;  Gravenor  v.  Hallum, 
Amb.  643 ;  Doe  d.  Thompson  v.  Pitcher,  3  Mau.  &;  Sel.  407 ;  8.  C.2 
Mareh.  61 ;  6  Taunt.  359 ;  and  see  Mitford  v.  Reynolds^  1  Ph.  185, 198 ; 
Jfellick  v.  The  President  ^c,  of  the  Asylum,  Jac.  180 ;  Adnam  v.  Cole, 
6  Beav.  353 ;  Lloyd  v.  Lloyd,  2  Sim.,  N.  8.,  255 ;  WiUis  v.  Brown,  2 
Jur.  987) ;  but  the  authorities  are  not  clear  on  this  subject. 

Moveover,  gifts  for  public  and  general  purposes  are  within  the  intent  of 
the  statute  of  Elizabeth,  although  they  may  be  for  the  benefit  of  the  rich 
as  well  as  the  poor. 

It  is  not  material  that  the  particular  public  or  general  purpose  is  not 
expressed  in  the  Statute  of  Elizabeth,  all  other  legal,  public  or  general 
purposes  being  within  the  equity  of  that  statute.  Thus  a  gift  to  maintain  a 
preaching  minister,  a  gift  to  build  a  sessions  house  for  a  county,  a  gift  by 
parliament  of  a  duty  on  coal  imported  into  London,  for  the  purpose  of 
rebuilding  St  PauFs  Church,  after  the  fire  of  London,  have  all  been  held 
charitable  uses  within  the  equity  of  the  Statute  of  Elizabeth  (per  Sir  John 
Leach,  in  Attorney-General  v.  Heelis,  2  S.  &  S.  76).  So  funds  derived 
irom  the  gift  of  the  crown,  or  the  gift  of  the  legislature,  or  firom  private 
gift,  for  paving,  lighting,  cleansing  and  improving  a  town,  are  within  the 
equity  of  the  Statute  of  Elizabeth,  and  are  to  be  administered  as  charitable 
fimds  (lb.  77;  and  see  Honse  v.  Chapman,  4  Ves.  542;  Attorney-Ge- 
neral V.  Heelis,  2  S.  &  8.  67,  76,  77).    So  a  gift  to  bring  spring  water  for 
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the  inhabitants  of  a  town  (Jones  y.  WilHamSf  Amb.  651),  to  bnild  a 
sessions  house  or  house  of  correction  (Duke,  109,  136),  for  the  repair  of 
highways  (Eltham  Parish  v.  WarreyUy  Duke,  67 ;  CoUisorCs  Casey  Hob. 
136),  for  a  life-boat  {Johnston  v.  Swann^  3  Madd.  457),  for  a  botanical 
garden  for  the  public  benefit  (Townlet/  v.  BedmeU,  6  Yes.  194),  to  an 
institution  as  the  British  Museum  established  by  the  legislature,  for  the 
collection  and  preservation  of  objects  of  science  and  of  art,  and  intended 
for  public  improvement  (The  Trustees  of  the  British  Museum  v.  Whitij 
2  S.  &  S.  594),  to  charitable,  beneficial  and  public  works  (Mitford  v. 
Reynolds,  1  Ph.  185),  ^'  to  the  Queen's  Chancellor  of  the  Exchequer  for 
the  time  being,  and  to  be  by  him  appropriated  to  the  benefit  and  advantage 
of  my  beloved  country  Great  Britain"  {Nightingale  v.  Ooulbourn,  2  Ph. 
594,  affirming  the  decision  of  Sir  James  Wigram,  Y.  C,  5  Hare,  487;, 
has  been  held  to  come  within  the  meaning  of  the  Statute  of  Elizabeth. 

It  seems  that  a  gift  towards  payment  of  the  national  debt,  would  be  con- 
sidered a  charitable  gift  (see  Thellusson  v.  JVoodford,  4  Yes.  235, 298,  310, 
343;  Newland  v.  Attorney-General,  3  Mer.  684;  Trustees  of  the  British 
Museum  v.  White,  2  S.  &  8.  594).  But  where  an  act  of  parliament  passes 
for  paving,  lighting,  cleansing  and  improving  a  town,  to  be  paid  for  wholly 
by  rates  or  assessments  to  be  levied  upon  the  inhabitants  of  that  town,  the 
funds  so  raised  being  in  no  sense  derived  from  bounty  or  charity,  in  the  most 
extensive  sense  of  that  word,  are  not  charitable  funds  to  be  administered  in 
a  Court  of  Equity.    2  S.  &  8.  77,  per  Sir  John  Leach,  Y.C. 

Superstitious  Uses, 

We  must,  however,  carefully  distinguish  a  charitable  use,  fi*om  what  is 
termed  a  superstitious  use.  The  latter  has  been  defined  '^  one  which  has 
for  its  object  the  propagation  of  the  rites  of  a  religion  not  tolerated  by  the 
law"  (Boyle,  242).  The  statutes  relative  to  superstitious  uses  are  23  Hen. 
8,  c.  10 ;  1  Ed.  6,  c.  14 ;  and  1  Geo.  1,  c.  50,  under  which  it  has  been 
decided  that,  gifts  for  the  maintenance  of  Roman  Catholic  monasteries  or 
other  establishments  at  home  or  abroad  (JDe  Qarcin  v.  Lawson,  4  Yes. 
433,  n.)  for  the  purpose  of  maintaining  Roman  Catholic  priests  {Oates 
V.  Jones,  cited  2  Yern.  266),  or  to  be  applied  to  such  purposes  as  a  su- 
perior of  a  nunnery  or  her  successor  should  judge  most  expedient  {Smart 
V.  Prujean,  6  Yes.  560),  or  for  masses  for  prayers  for  a  person's  soul 
{West  V.  Shuttleworth,  2  M.  &  K.  684;  Attorney-General  v.  The  Fish- 
mongers' Company,  2  Beav.  151 ;  5  My.  Sc  Cr.  11),  for  disseminating 
Roman  Catholic  doctrines,  either  by  the  education  of  the  children  of  the 
poor  {Croft  v.  Evetts,  Mo.  784;  Attorney-General  v.  Power,  1  Ball  k 
B.  145;  Cary  v.  Abbot,  7  Yes.  490),  or  for  the  purpose  of  maintaining 
a  Roman  Catholic  priest  (The  Attorney- General  v.  Todd,  1  Keen,  803; 
and  see  De  Themmines  v.  Be  Bonneval,  5  Russ.  288),  have  been  held  void. 
So  has  a  gift  for  establbhing  a  Jesuba,  or  assembly  for  instructing  the  people 
in  the  Jewish  religion.  Da  Costa  v.  Be  Pas,  Amb.  228 ;  1  Dick.  258 ; 
2  Yes.  274, 276 ;  7  Yes.  76;  2Swanst.487;  2J.  &  W.308. 
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Bequests,  however,  for  the  purposes  of  Protestant  Dissenters  are  valid ; 
for  although  Lord  North  held  that  a  bequest  to  the  celebrated  Mr.  Baxter 
to  be  distributed  among  sixty  pious  ejected  ministers,  and  to  be  laid  out  in 
his  book  entitled  '^  A  Call  to  the  Unconverted/'  was  void  as  superstitious, 
his  decision  was  afterwards  reversed  (Attorney^ General  v.  Baxter y  1  Vem. 
248 ;  2  Yern.  105 ;  1  £!q.  Ca.  Abr.  96,  pi.  9)  ',  and,  consequently,  bequests 
to  Baptists,  Unitarians  and  Irvingites  have  been  held  valid.  See  Attorney- 
General  v.  Hickman,  2  Eq.  Ca.  Abr.  193,  pi.  14;  Attorney- General  v. 
Cock,  2  Ves.  273 ;  West  v.  Shuttleworth,  2  My.  &  K.  684 ;  Shrewsfmry 
V.  Hornburyy  5  Hare,  406;  Attorney-General  v.  Lames,  8  Hare,  32. 

In  recent  times,  by  2  &  3  Will.  4,  c.  115,  which  is  restrospective  (Brad- 
skaw  V.  Tasker,  2  My.  &^  K.  221),  except  as  to  suits  already  commenced 
(Attorney-  General  v.  Todd,  1  Keen,  803),  Roman  Catholics  have  been  put 
upon  the  same  footing  with  respect  to  their  schools,  places  for  religious  wor- 
ship, education  and  charitable  purposes,  as  Protestant  Dissenters,  subject, 
however,  to  the  provisions  of  the  Mortmain  Act  (9  Geo.  2,  c.  36).  This 
statute,  coming  after  the  10  Geo.  4,  c.  7,  which  relieved  Roman  Catholics 
from  personal  disabilities,  has  very  materially  altered  the  law  upon  this  sub- 
ject. Accordingly,  it  has  since  been  decided,  that  a  legacy  to  be  applied  to 
the  use  of  a  Roman  Catholic  college  (Walsh  v.  Gladstone,  1  Ph.  29),  and 
of  Roman  Catholic  priests  (Attorney- General  v.  Gladstone,  13  Sim.  7; 
1  Ph.  290),  is  valid ;  but  a  bequest  for  masses  for  the  souls  of  deceased 
persons  is  still  void,  as  being  superstitious  (Heath  v.  Chapman,  2  Drew. 
417 :  sed  vide  Read  v.  Hodgens,  7  Ir.  Eq.  Rep.  17).  It  has,  however,  been 
held,  that  a  bequest  enabling  people  of  the  Jewish  religion  to  observe  its 
rites  is  good  (Straus  v.  Goldsmid,  8  Sim.  614),  and  now  Jews,  in  respect 
to  their  schools,  places  of  worship,  education,  and  charitable  purposes  and 
property,  are  put  upon  the  same  footing  as  Protestant  Dissenters.  See  9 
&  10  Vict,  c,  59. 

Where  a  gift  made  to  charitable  purposes  is  void  as  being  superstitious, 
it  becomes  the  duty  of  the  crown,  by  sign  manual,  to  appropriate  it  to 
valid  charitable  objects.  Thus  in  Cory  v.  Abbot,  7  Ves.  490,  where  there 
was  a  bequest  (which  would  now  be  valid)  for  the  purpose  of  educating 
and  bringing  up  poor  children  in  the  Roman  Catholic  faith,  it  was 
held  by  Sir  William  Grant,  M.  R.,  to  be  illegal.  His  Honor  made  the 
following  observations : — *^  The  consequence  of  the  disposition  being  void, 
if  authority  was  out  of  the  question,  would  be  an  intestiacy ;  that  the  gift 
being  so  void  must  be  considered  as  no  gift.  But  that  is  contradicted 
by  authorities  without  number.  According  to  them,  whenever  a  testator  is 
disposed  to  be  charitable  in  his  own  way  and  upon  his  own  principles,  we 
are  not  to  content  ourselves  with  disappointing  his  intention,  if  disap- 
proved by  us ;  but  we  are  to  make  him  charitable  in  our  way  and  upon  our 
principles.  If  once  we  discover  in  him  any  charitable  intention,  that  is 
supposed  to  be  so  liberal  as  to  take  in  objects,  not  only  not  within  his 
intention,  but  wholly  adverse  to  it,  it  is  not  for  me  to  attempt  to  overturn 
the  settled  law  and  practice,  according  to  which^  charitable  bequests,  void 
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as  to  one  object,  may  be  appropriated  to  another."  See  also  Da  Costa 
V.  De  PaZy  Amb.  228 ;  2  Swanst.  487 ;  De  Oarcin  v.  Lamson,  4  Ves. 
433. 

If  a  bequest,  being  Yoid  as  superstitious,  bas  no  charitable  object,  the 
crown  cannot  apply  it  for  charitable  purposes,  but  it  will  go  to  the  residuary 
legatees,  or  in  case  of  intestacy  to  the  next  of  kin.  Thus  in  Wett  v.  Shut- 
tlemorthf  2  M.  &  K.  684,  where  the  testatrix  left  various  sums  of  money 
to  Roman  Catholic  chapels  and  priests,  that  she  might  ^^  have  the  benefit  of 
their  prayers  and  masses,"  Sir  C.  Pepys,  M.  R.,  held  the  legacies  Yoid  as 
superstitious,  but  that  as  they  were  not  charitable, — *'  The  intention  being," 
as  he  observed,  *'  not  to  benefit  the  priests  or  to  support  the  chapels,  but  to 
secure  a  supposed  benefit  to  the  testatrix  herself," — the  next  of  kin  were 
entitled  to  it  and  not  the  crown.  See  also  Heath  v.  Chapman^  2  Drew. 
417.  These  decisions,  however,  seem  to  be  at  variance  with  Mem  v.  Por- 
tington,  I  Salk.  162. 

II.  What  Gifts  to  Charities  by  Deed  are  valid  as  complying  with  the 

Requisitions  of  the  Statute, 

With  regard  to  a  conveyance  made  as  required  by  the  act,  it  will  be 
observed,  in  the  first  place,  that  they  must  be  executed  twelve  calendar 
months  before  the  death  of  the  grantor,  and  must  be  enrolled  within  six 
calendar  months  afler  execution.  It  will  be  sufficient  if  the  grantor  has 
executed  it,  although  the  grantees  may  not  have  done  so  before  enrolment 
{Grieves  v.  Case,  2  Cox,  301),  and  although  the  grantor  retain  possession  of 
the  deed  afterwards.    Attorney- General  v.  Munby,  1  Mer.  327. 

If  the  deed  be  not  duly  enrolled,  the  grantor  may  himself  take  advantage 
of  the  want  of  compliance  with  the  requisitions  of  the  act  and  recover  the 
property.  Doe  d.  Wellard  v.  Hawthorn^  2  B.  &  Aid.  96 ;  Doe  d.  Preece 
V.  Howellsy  2  B.  &  Ad.  744;  Attomey^General  v.  Munby y  1  Mer.  327. 
See  also  Doe  v.  Wrighte,  2  B.  &  Aid.  710. 

The  Courts  will  not  presume  the  enrolment  of  a  deed  even  after  a  con- 
siderable period  has  elapsed  since  its  execution.  Doe  d.  Motvson  v.  Water^ 
ton,  3  B.  &  Aid.  149;  Wright  v.  Smithies,  10  East,  409. 

But  it  seems  that  they  are  not  bound  upon  public  policy  to  take  the 
objection  of  the  absence  of  enrolment,  which  the  party  legally  entitled  to  the 
property  does  not  insist  upon.  Hence  where  trustees  for  a  Dissenters' 
meetinghouse,  in  whom  the  legal  estate  was  vested,  admitted  the  trust,  and 
did  not  raise  the  objection  that  the  deed  was  void  as  not  being  enrolled 
under  the  statute,  but  submitted  to  act  as  the  Court  should  direct,  it  was  held 
by  Sir  James  Wigram,  Y.  C,  that  it  was  not  competent  to  persons  who  had 
seceded  from  the  society  to  raise  the  objection,  and  that  the  Court  might 
appoint  new  trustees  of  the  land.  Attorney-General  v.  Ward^  6  Hare, 
477. 

A  conveyance  of  land  to  trustees  for  charitable  purposes  duly  enrolled  wiJI 
be  valid,  although  it  be  made  in  pursuance  of  deeds  relating  to  the  same 
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land,  and  preliminaiy  to  those  purposes,  which  have  not  been  enrolled. 
Attomey-Qeneral  v.  Munro,  9  Jur.  461 ;  1  Holt's  Eq.  Rep.  99. 

A  mortgage  to  trustees  of  a  charity  does  not,  it  seems,  require  enrolment. 
Doe  d.  Oraham  v.  Hawkins,  6  Jur.  215. 

Although  a  deed  be  properly  enrolled,  yet  if  the  grantor  die  within 
twelve  calendar  months  from  its  execution  it  will  be  void.  JPrice  v.  Hath- 
away,  6  Madd.  304. 

As  to  whether  a  conveyance,  void  from  the  want  of  enrolment,  will  revoke 
a  prior  will.  See  Matthews  v.  Venables,  2  Bing.  136;  S.  C.  9  Moore, 
286. 

Conveyances  for  valuable  consideration  upon  trusts  for  the  education  of 
the  poor,  and  not  enrolled,  are  rendered  valid  if  enrolled  within  twelve 
calendar  months  from  the  passing  of  4  &  5  Vict.  c.  38,  s.  16  (21  June, 
1841).  And  deeds  for  the  purposes  of  the  last-mentioned  act  are  to  be 
valid,  although  the  donor  die  within  twelve  calendar  months  (7  &  8  Vict. 
c.  37, 8.  3). 

Grants  also  of  land  by  absolute  owners  or  tenants  in  tail,  for  sites  of 
schools  for  instruction  of  masters  and  mistresses  of  elementary  schools  for 
poor  persons,  are  also  to  be  .valid,  although  the  grantor  die  within  twelve 
calendar  months  (12  Sc  13  Vict.  c.  49,  s.  4).  And  see  15  &  16  Vict.  c.  49, 
as  to  schools  or  colleges  for  the  sons  of  yeomen,  tradesmen  and  others,  or 
for  the  theological  training  of  candidates  for  holy  orders. 

The  donor  may,  it  seems,  without  rendering  his  gift  invalid,  reserve  to 
himself  the  power  of  regulating  the  charity  (Grieves  v.  Case,  2  Cox,  301) ; 
and  a  condition  by  which  a  vault  and  tomb  is  to  be  repaired  and  to  be  used 
for  the  grantor  and  his  family,  is  not  a  reservation  rendering  a  conveyance 
invalid  within  the  meaning  of  the  act,  ^'  the  object  of  the  act  only  being  to 
prevent  a  reservation,  under  colour  of  a  charitable  use,  of  some  substantial 
benefit  to  the  donor  himself."  Doe  d.  Thompson  v.  Pitcher,  3  Man.  & 
Sel.  407,  410;  2  Marsh.  61 ;  6  Taunt.  359. 

A  grant  by  indenture  executed  more  than  twelve  months  before  the 
grantor's  death,  and  duly  enrolled,  of  a  house  and  premises  held  under  a 
church  lease  to  Trinity  College,  Cambridge,  in  trust  for  the  rector  of  a 
parish,  was  held  by  Sir  William  Grant,  M.  R.,  to  be  valid  under  the  statute, 
and  not  to  be  affected  by  the  circumstance  of  the  grantor  being  himself  at 
the  time  of  the  grant,  rector  of  the  parish,  and  retaining  the  deed  in  his  own 
possession.  ^*  The  grant,"  said  his  Honor,  '^  does  not  contain  any  reserva- 
tion, the  gift  does  take  effect  immediately  in  possession ;  there  is  no  power 
of  revocation,  no  trust,  express  or  implied,  from  which  the  grantor,  in  his 
individual  capacity,  can  derive  any  benefit ;  and  although  it  is  said  that,  on 
the  &ce  of  the  deed,  the  grantor  is  rector,  and  his  gift  is  a  gift  for  the  benefit 
of  the  rector,  yet  it  must,  on  the  other  hand,  be  acknowledged  that  this  is  a 
case  for  which  the  statute  makes  no  provision,  which  is  entirely  out  of  its 
contemplation ;  that  the  gift  itself  is  absolute  and  irrevocable ;  the  benefit 
which  the  grantor  enjoys  under  it  only  accidental ;  his  enjoyment  of  the 
property  no  longer  an  enjoyment  as  owner,  but  as  attached  to  the  situation 
in  which  he  happens  to  be  placed.    The  moment  he  quits  that  situation,  he 
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loses  all  enjoyment  of  the  property,  and  that  may  be  by  circumstances  over 
which  he  has  no  manner  of  control,  by  deprivation ,  or  appointment  to  a 
higher  benefice,  perhaps  at  the  very  time  when  he  is  executing  the  instni- 
ment.  The  legislature  had  no  intention  or  thought  of  precluding  this  sort 
of  incidental  advantage ;  and  to  construe  the  statute  otherwise  would  be  to. 
prohibit  a  rector  from  bestowing  any  endowment  on  his  own  living."  At- 
tomet/'Oeneral  v.  Munhyy  1  Mer.  327. 

Where  there  is  a  resulting  trust  to  the  grantor  during  his  life,  in  conse- 
quence of  no  trust  being  declared  for  the  charity  during  that  period,  the 
grant  will  be  void  under  the  statute  as  not  being  '^  to  take  effect  in  posses- 
sion for  the  charitable  use  immediately  from  the  making  thereof."  Limbrey 
V.  Ourvy  6  Madd.  161. 

Although  all  the  requisitions  of  the  statute  are  apparently  complied  with 
by  the  grantor,  nevertheless  if  there  be  an  agreement  or  understanding  or 
design  among  the  parties  to  the  deed,  that  the  payment  of  the  income  is  not 
to  be  enforced  during  the  life  of  the  grantor,  the  deed  will  be  void,  as  the 
whole  transaction  will  be  considered  as  a  fraud  upon  the  statute.  The  onus, 
however,  of  proving  such  an  agreement  or  understanding  or  design  rests  on 
those  who  allege  it  as  plaintiffs.     Way  v.  East^  2  Drew.  44. 

The  second  section  of  the  Mortmain  Act  (in  which  the  formalities  required 
by  the  first  are,  it  has  been  said,  not  required)  was,  it  seems,  suggested  by 
the  case  of  Queen  Anne's  Bounty,  and  other  existing  charities,  where  money 
was  from  time  to  time  to  be  laid  out  in  purchasing  lands  {Attorney- Oeneral 
V.  Day,  1  Ves.  222 ;  Vaughan  v.  Farrer,  2  Ves.  188 ;  Price  v.  Haihr 
away  J  6  Madd.  313) ;  it  was  not  intended  to  leave  every  person  at  liberty 
within  twelve  months  before  his  death  to  give  to  charitable  uses  any  land  ^ 
which  within  twelve  months  he  had  purchased  for  full  and  valuable  con- 
sideration.    See  Price  v.  Jlatliawayy  6  Madd.  304. 

In  order  to  bring  the  case  within  the  second  section  the  consideration 
must  be  paid  by  the  person  for  whose  benefit  the  conveyance  is  made  (Doe 
d.  Preece  v.  Howelh,  2  B.  &  Ad.  744).  And  the  purchase  must  be  bon4 
fide  and  for  full  and  valuable  consideration,  otherwise  it  will  be  void.  Doe 
d.  WeUard  v.  Hawthorn^  2  B.  &  Aid.  96;  Attorney-General  v.  Ward, 
6  Hare,  477. 

However,  by  the  9  Geo.  4,  c.  85,  after  reciting  that  it  was  only  intended 
to  prevent  such  purchases  from  being  avoided  by  reason  of  the  death  of  the 
grantor  within  twelve  calendar  months  after  the  sealing  and  delivery  of  the 
deed  or  deeds  relating  thereto,  it  is  enacted,  that  where  lands  have  been  pur- 
chased for  full  and  valuable  consideration  for  charitable  uses,  deeds  of 
conveyance  executed  before  the  25th  July,  1828,  are  to  be  valid,  although 
tlieiformalities  prescribed  by  9  Geo.  2,  c.  36,  have  not  been  observed. 

III.  What  Gifts  by  Will  are  invalid  as  being  either  Realty  or 

savouring  of  Realty. 

All  wills  executed  before  the  Mortmain  Act  by  testators  who  died 
afterwards,  whereby  lands  were  devised  to  charitable  purposes,  are  yalid 
(^Ashbumham  v.  Bradshawj  2  Atk.  36;  Attorney- General  v.  Andrewi,  1 
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Yes.  225).  But  all  devises  to  charitable  purposes  made  by  wills  dated  after 
the  passing  of  the  act,  whether  of  freehold,  copyhold  (Arnold  y.  Ckapmariy 
1  Yes.  106)  or  leasehold  (Attamey-Oeneral  v.  Tomhins,  Amb.  216),  are 
Toid. 

*  The  act  has,  at  any  rate  until  recently,  received  a  very  strict  construction, 
and  any  personalty  savouring  of  realty  has  been  held  to  come  within  the 
meaning  of  the  first  section  of  the  act.  So  likewise  a  legacy  of  money  to 
arise  fiY>m  the  sale  of  land,  as  the  legatee  may  elect  to  take  the  land  (Curtis 
V.  Hutton,  14  Ves.  537 ;  Page  v.  LeapingweUy  18  Ves.  463 ;  Trustees  of.  the 
British  Museum  v.  White^  2  S.  &  S.  595),  is  void ;  but  it  has  been  held  that 
a  hequest  to  charities,  which  included  the  proceeds  of  leaseholds  to  which  a 
testatrix  was  entitled  under  the  will  of  another  person,  and  which  were  con- 
verted by  the  executors  of  such  person  after  the  death  of  the  testatrix,  was 
not  within  the  provisions  of  the  act  (Shadbolt  v.  ThorntoHy  17  Sim.  49). 
This  decision,  however,  seems  contrary  to  a  former  one  of  Sir  J.  Leach,  V.  C, 
which  was  not  cited  in  the  case  before  Sir  L.  Shadwell,  V.  C,  where  the 
former  learned  Judge  apparently  lays  down  as  the  test  of  the  validity  of 
such  gifts,  not  whether  it  was  the  duty  of  trustees  undSr  a  former  instru- 
ment to  have  converted  the  lands  into  money  previous  to  the  death  of  the 
person  making  the  bequest  to  the  charity,  but  what  was  then  the  actual  state 
of  things ;  and  that,  if  at  that  time  the  conversion  had  not  taken  place,  the 
bequest,  as  constituting  an  interest  in  lands,  could  not  be  given  to  a  charity, 
Attomey^Oeneral  v.  Harlej/y  5  Madd.  321,  where  a  testatrix,  entitled  to 
money  to  arise  under  a  trust  for  the  sale  of  real  estate,  bequeathed  her  re- 
siduary personal  estate  to  a  charity,  it  was  held  by  Sir  John  Leach,  Y.  C, 
that,  as  conversion  had  not  taken  place,  the  money  to  arise  therefrom  could 
not  constitute  part  of  the  bequest  to  the  charity. 

Arrears  of  rent  have  been  recently  held  by  Sir  W.  P.  Wood,  V.  C,  not 
to  comeJ>rithin  the  meaning  of  the  act.  Edwards  v.  Hallj  17  Jur.  593; 
22  L.  J.,  Ch.,  1078.  • 

A  bequest  to  a  charity  of  money  to  be  laid  out  in  the  purchase  of  land  is 
clearly  void,  even  although  the  trustees  have  power  to  invest  upon  personal 
securities  until  a  suitable  purchase  can  be  made  (Attorney-Qeneral  v. 
Heartwellj  2  Eden,  234;  Grieves  v.  Case,  4  Bro.  C.  C.  67;  1  Ves. 
jun.  548 ;  2  Cox,  301 ;  Pritchard  v.  Arhouijiy  3  Russ.  458 ;  Mann  v. 
Burlingham,  1  Keen,  235 ;  and  see  English  v.  Orde,  Duke's  Ch.  Uses, 
by  Bridg.  432) ;  and  a  recommendation  to  trustees  to  purchase  has  been 
held  to  be  mandatory,  and  therefore  void  (Attorney-General  v.  Davies,  9 
V^,  546 ;  Kirhband  v.  Hudson^  7  Price,  212 ;  Pilkington  v.  JBoughey, 
12  Sim.  114. 

Where,  however,  trustees  have  an  option  to  invest  either  in  land  or  upon 
goyemment  or  personal  security,  the  bequest  will  be  valid  (Soresby  v.  HoU 
linsy  Amb.  cited  2ll ;  9  Mod.  221 ;  Widmore  v.  Governors  of  Queen 
Anne's  Bounty,  1  Bro.  C.  C.  13,  n. ;  Attorney- General  v.  Parsons^  8  Ves. 
186;  Curtis  v.  Button,  14  Ves.  537 ;  Edwards  v.  HaU,  17  Jur.  593;  22 
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L.  J.  1078) ;  but  where  the  direction  to  invest  the  money  in  a  legal  manner 
is  only  to  take  effect  in  case  the  trustees  cannot  conveniently  purchase  Lud, 
this  will  not  be  considered  such  an  option  as  to  render  the  gift  good,  and  it 
will  be  invalidated  by  the  primary  intention  to  invest  in  land.  Attorney' 
General  v.  Hodgson^  15  Sim.  146 ;  sed  vide  Orimmett  v.  Orimmett,  Amb. 
210  5  Attomey-Oeneral  v.  Ooddard,  T.  &  R.  348. 

A  direction  to  lay  out  money  in  such  mortgage  securities  as  the  trustees 
should  anprove,  will  not  be  considered  as  giving  them  an  option  to  lay  out 
the.  money  in  unobjectionable  securities,  such  as  on  the  mortgage  of  per- 
sonal chattels  or  Irish  or  Scotch  securities,  and  will  therefore  be  void. 
Baker  v.  Sutton^  1  Keen,  224* 

Where,  however,  the  income  of  a  sum  has  been  bequeathed  for  providing 
a  proper  schoolhouse  (Johnson  v.  Smanny  3  Madd.  457 ;  Crqfton  v.  Friths 
4  De  G.  &  Sm.  237)  or  for  and  towards  establishing  a  school  {Attomeif' 
General  v.  Williams,  2  Cox,  387;  Cawood  y,  Thompson^  1  Sm.  &6iff. 
409),  the  bequest  has  been  held  valid,  upon  the  ground  that  the  purchase 
of  lands  for  the  purpose  of  the  charity  was  not  intended.  Where,  however, 
a  sum  of  monei/y  %nd  not  merely  the  income,  was  left  for  establishing  a 
school  at  a  certain  place,  provided  a  further  sum  could  be  raised  in  aid 
thereof  if  found  necessary ;  Sir  6.  Turner,  Y .  C,  held  the  bequest  invalid, 
as  it  appeared  to  be  the  intention  that  a  site  should  be  procured  in  the 
locality  mentioned.  Attorney-Generaly,  Hull,  9  Hare,  647 ;  Re  Clana/, 
16  Beav.  295;  and  see  Attorney-General  v.  Hodgson,  15  Sim.  146. 

In  a  recent  case  the  rule,  as  applicable  to  these  cases,  has  been  laid  down 
in  a  very  stringent  manner  by  Sir  R.  T.  Kindersley,  Y.  C,  viz.  that  where, 
although  it  might  be  possible  tp  apply  a  fund  of  pure  personalty  towarda 
establishing  the  object  of  the  trust  without  purchasing  land,  it  would  be  a 
due  execution  of  the  trusts  of  a  will  to  make  such  purchase,  the  case  will 
come  within  the  statute,  and  the  gift  consequently  be  void  {Longstaff  v. 
Sennison,  1  Drew.  28, 34 ;  sed  vide  Davenport  v.  Mortimer,  3  Jur.  287). 

Although  a  will  may  contain  no  directions  to  purchase  land,  yet  if  the 
nature  and  objects  of  the  charitable  operation  are  such  that  the  purdiase 
must  be  made,  the  bequest  will  be  void  (Widmore  v.  Woodroffe,  Amb. 
636;  Middleton  v.  Clitherom,  3  Yes.  734).  A  bequest,  however,  to  the 
incorporated  society  for  promoting  the  enlargement,  building  and  repairing 
of  churches  and  chapels  has  been  held  good,  inasmuch  as  the  society  has 
no  power  to  purchase  lands.  The  Incorporated  Society,  ^c*  ▼•  BaHaw, 
3  Pe  Gex,  Mao.  &  Oord.  120. 

Where  there  is  a  bequest  of  money  to  a  charity,  which  is  to  arise  partly 
from  the  sale  of  land  and  partly  from  pure  personalty,  it  wiU  be  void  only 
so  &r  as  the  amount  would  have  arisen  £rom  the  realty.  Waite  v.  WMj 
6  Madd.  71. 

A  bequest  of  money  to  be  laid  out  in  buildings  to  be  dedicated  to  a  cfam- 
ritable  purpose  is  invalid  (Pelham  v.  Anderson,  2  Eden,  296 ;  1  Bro.  C.  C. 
444,  n.;  Attorney^General Y.Nash,  3  Bro.  C.  C.  588;  Attomey^General 
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Y.  Whitekurch,  8  Ves.  144;  Chapman  v.  Brown,  6  Ves.  404 ;  Attorney- 
General  v.  Parsons,  8  Ves.  186;  Attomey-Oeneral  v.  Davies,  9  Ves. 
635 ;  Pritchard  v.  Arbouin,  8  Russ.  458 ;  Attomey-Oeneral  v.  Hodgson, 
16  Sim.  146 ;  Smith  v.  Oliver,  11  Bear.  481 ;  overruling  Vaughan  v. 
Forrer,  2  Ves.  182;  Attorney-General  v.  Bowles,  lb.  547;  3  Atk.  806), 
nnlesB  upon  lands  {Oluhh  v.  Attorney- General,  Amb.  373;  Brodie  v. 
DiiAe  of  Chandos,  1  Bro.  C.  C.  444,  n. ;  Attorney-General  v.  Bishop  of 
Oxford,  lb. ;  Attorney-General  v.  Parsons,  8  Ves.  186 ;  Attorney- 
Oeneral  v.  Munby,  1  Mer.  327),  or  in  repairs  or  improvements  on  lands 
(Harris  T.  Barnes,  Amb.  651 ;  Attorney-General  v.  Bishop  of  Chester,  1 
Bro.  C.  C.  444)  already  in  mortmain  (see  also  5A«w  y.  PickthaU,  Dan. 
92;  Inglehy  v.  Dobson,  4  Russ.  342) ;  and  it  will  not  be  sufficient  for  this 
purpose  that  the  charity  has  lands  already  in  mortmain,  unless  it  appears 
that  the  testator  did  not  intend  that  other  lands  should  be  bought.  Gib- 
blett  V.  Hobson,  5  Sim.  651 ;  3  My.  &  K.  517. 

The  rule  deducible  from  the  authorities  upon  this  subject,  which  are  by 

no  means  all  consistent  one  with  another,  is  well  stated  by  Sir  J.  Romilly, 

M.  R.,  in  a  recent  case,  viz. : — "  That  a  bequest  is  void  which  tends  directly 

to  bring  fresh  lands  into  mortmain ;  and  also  that  a  bequest  of  money  to  be 

expended  in  the  erection  or  repair  of  buildings  is  void,  unless  the  testator 

expressly  states  in  his  will  his  intention  that  the  money  so  bequeathed  is  to 

be  expended  on  some  land  then  already  in  mortmain."     See  Trye  v.  The 

Corporation  of  Gloucester,  14  Beav.  173,  196,  in  which  case  where  money 

had  been  left  by  will  for  the  erection  of  buildings  for  charitable  purposes, 

in  case  some  person  should  within  ten  years  provide  land  whereon  to  build, 

although  there  was  also  an  express  prohibition  against  purchasing  land,  his 

Honor  held  that  the  bequest  waJ9  invalid.     See  also  Mather  v.  Scott,  2 

Keen,  172,  and  the  dicta  of  Lord  Eldon,  9  Ves.  544.     Sed  vide  Dixon  v. 

Butler,  3  Y.  &  C.  Exch.  Cas.  677;  Cawood  v.  Thompson,  1  Sm.  &  Giff. 

409,  and  the  dicta  of  Lords  Eldon  and  Brougham,  8  Ves.  191 ;  3  My. 

&  R.  530.     If,  however,  it  appears  to  be  the  testator's  intention  that  the 

charity  is  to  have  the  money,  although  the  land  be  not  obtained  from  other 

sources,  the  bequest  will  be  good.    Henshaw  v.  Atkinson,  3  Madd.  306 ; 

sed  vide  Attorney-General  v.  Tyndpll,  2  Eden,  207. 

A  bequest  to  a  person  on  condition  that  he  will  provide  land  for  a 
charitable  purpose  is  clearly  void.  Attorney-General  v.  Davies,  9  Ves.  535. 
A  bequest  of  pure  personalty  is  of  course  good  under  the  act,  but  it  may 
be  so  oonnected  with  a  devise  of  real  estate  as  to  be  void.  As  where  a 
a  testatrix  devised  certain  houses  for  the  benefit  of  the  poor  of  a  parish,  and 
gave  the  dividends  of  a  sum  of  money  for  the  houses  for  ever ;  it  was  held, 
that  as  the  gift  of  the  houses  was  void,  and  that  it  would  be  contrary  to  the 
testatrix's  intention  that  the  fund  should  be  applied  otherwise  than,  to  the 
persons  inhabiting  the  houses,  the  gift  of  the  800/.  was  void  also.  Attorney^ 
General  v.  Ooulding,  2  Bro,  C.  C.  428;  and  see  Attorney-General  v. 
Wkitehurch,  3  YeB.  141;  Pricey.  Hathaway,  STAndd.  304.  If  an  ultimate 
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bequest  of  a  residue  of  personalty  to  a  charity,  not  void  in  itself,  is  only  to 
take  effect  after  the  employment  of  an  indefinite  sum  for  an  object  within 
the  Mortmain  Act,  as  the  building  of  a  chapel,  the  amount  of  which  the 
Court  cannot  ascertain,  the  bequest  of  the  residue  will  be  void  (  Chapman  t. 
Brown,  6  Ves.  404;  Attomey-Oeneral  v.  Parsons,  8  Ves.  186;  Attorney- 
General  y.  Davies,  9  Yes.  535;  Pritcliard  v.  Arbouin,  3  Russ.  458; 
Attomey-OeneraX  v.  Hinxman,  2  J.  &  W.  270) ;  but  if  the  legal  can  be 
separated  from  the  illegal  portion  of  the  bequest,  it  will  be  supported. 
Chapman  v.  Brown,  6  Ves.  410 ;  Blandford  v.  Thackerell,  2  Ves.  jun. 
238;  Watte  v.  Webb,  6  Madd.  71. 

Again,  it  was  decided  in  the  principal  case  that  money  to  be  laid  out  in 
exonerating  charity  lands  in  mortgage  is  void.  And  this  will  be  the  case 
even  when  the  incumbrance  is  merely  equitable  (  Waterhouse  v.  Holmes, 

2  Sim.  162);  so  bequests  of  money  secured  on  turnpike  tolls  (Knapp 
V.  Williams,  4  Ves.  430,  n.),  railway  undertakings  (Ashton  v.  Lord 
Langdale,  4  De  G.  &  Sm.  402),  and  upon  the  poor  and  county  rates 
{Finch  V.  Squire,  10  Ves.  41 ;  and  see  Thornton  v.  Kempson,  Kay,  592), 
or  upon  mortgage  {Attorney- General  v.  Caldwell,  Amb.  635;  Attorney- 
General  v.  Meyrich,  2  Ves.  44 ;  Attorney-General  v.  Earl  of  Winchelsea, 

3  Bro.  C.  C.  373 ;  White  v.  Evans,  4  Ves.  21 ;  Currie  v.  Pye,  17  Ves. 
462),  or  charged  on  lands  {Aimold  v.  Chapman,  1  Ves.  106 ;  Attorney- 
General  V.  Barley,  5  Madd.  321),  or  a  vendor's  lien  {Harrison  v.  Har- 
rison, 1  Russ.  &  My.  71),  have  been  held  void. 

A  bequest  of  shares  in  public  companies,  who  hold  lands  for  the  purposes 
of  or  as  incidental  to  their  undertakings,  is  not  now  considered  as  savouriog 
of  realty,  and  will  therefore  be  valid.  Thus  bequests  to  charities,  of  shares  in 
the  London  Gaslight  and  Coke  Company  {Thompson  v.  Thompson,  1  Coll. 
381 ;  and  see  Sparling  v.  Parker,  9  Beav.  450),  in  the  London  and  East 
and  West  India  Dock  Companies  {Hilton  v.  Giraud,  1  De  G.  &  Sm.  183), 
Dock  and  Canal  shares,  and  bonds  secured  by  an  assignment  of  the  rates 
{Walker  v.  Milne,  11  Beav.  507;  In  tlie  matter  of  Langham's  Will, 
1  £q.  Rep.  118)  in  Joint-Stock  Banks  (the  assets  of  which  were  by  deed 
to  be  deemed  personal  estate,  and  which  consisted  of  freehold,  copyhold 
and  leasehold  hereditaments),  railway,  canal,  waterworks  and  banking  com- 
panies, of  scrip  shares  in  a  projected  company  {Ashton  v.  Lord  Langdale, 

4  De  G.  &  Sm.  402 ;  Myers  v.  Perigal,  2  De  Gex,  Mac.  &  Gord.  599), 
and  of  policies  of  assurances,  though  the  assets  out  of  which  they  were 
made  payable  consisted  partly  of  real  estate  {March  v.  The  Attorney- 
General,  5  Beav.  433),  have  been  held  good. 

Assets  will  not  be  marshalled  by  a  Court  of  Equity  in  favour  of  a  charity. 
Thus  if  a  testator  give  his  real  estate  and  personal  estate,  consisting  of  pe^ 
sonalty  savouring  of  realty,  as  leaseholds  and  mortgage  securities,  and  also 
pure  personalty,  to  trustees,  upon  trust  to  sell,  and  pay  his  debts  and  legadesy 
and  bequeath  the  residue  to  a  charity,  equity  will  not  marshal  the  assets 
by  throwing  the  debts  and  ordinary  legacies  upon  the  proceeds  of  the  real 
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estate,  and  the  personalty  savouring  of  realty,  in  order  to  leave  the  pure  per- 
sonalty for  the  charity  {Mogg  v.  Hodges,  2  Ves.  52 ;  Fourdrin  v.  Gowdey, 
8  My.  &  K.  397 ;  Johnson  v.  Woods,  2  Beav.  409).  The  rule  of  the  Court 
in  all  such  cases  is  to  appropriate  the  fund,  as  if  no  legal  objection  existed 
as  to  applying  any  part  of  it  to  the  charity  legacies,  then  holding  so  much  of 
the  charity  legacies  to  fail,  as  would  in  that  way  be  payable  out  of  the  pro- 
hibited fund.   Per  Ix>rd  Cottenham  in  Williams  v.  Kershaw,  1  Keen,  275,  n. 

But  although  a  Court  of  Equity  will  not  marshal  assets  for  charitable 
legacies,  a  testator  may  in  effect  himself  marshal  or  arrange  his  assets, 
by  directing  his  charitable  legacies  to  be  paid  exclusively  out  of  his  pure 
personalty,  and  the  Court  will,  as  it  is  not  illegal,  give  effect  to  his  in- 
tention. Thus  in  Robinson  v.  Qeldard,  3  Mac.  &  G.  735,  a  testator 
bequeathed  10,000/.  to  a  charity,  to  be  raised  and  paid  out  of  such  part 
of  his  ready  money,  goods  and  personal  effects  as  he  could  by  law  charge 
with  the  same,  and  five  other  legacies  to  individuals  It  was  held  by  Lord 
Truro,  C,  that  the  general  legacies  ought  to  be  paid  out  of  the  personalty 
savouring  of  realty,  so  as  to  leave  the  pure  personalty  for  the  payment  of 
the  legacy  to  the  charity.  See  also  Sturge  v.  Dimsdale,  6  Beav.  462,  in 
which  case  a  testatrix  created  a  mixed  fund  of  realty  and  personalty  for 
payment  of  her  debts  and  legacies ;  but  she  directed  the  charity  legacies  to 
be  paid  out  of  pure  personalty.  She  afterwards  directed  her  trustees  to  set 
apart  a  sum  of  stock  sufficient  to  provide  for  a  number  of  annuities,  and  as 
the  annuitants  died,  the  stock  let  loose  was  to  be  applied  in  payment  of  the 
charity  legacies.  It  was  held  by  Lord  Langdale,  M.  R.,  that  although  the 
direction  alone  might  not  of  itself  be  sufficient  to  prevent  the  charity  legacies 
from  being  payable  out  of  the  realty,  in  the  proportion  of  the  realty  to  the 
personalty,  nevertheless  the  second  part  created  a  demonstrative  fund  of 
pure  personalty,  out  of  which  the  charity  legacies  were  to  be  paid.  See, 
however,  The  Philanthropic  Society  v.  Kernp,  4  Beav.  681.  And  it  seems 
that,  where  a  testator  has  directed  his  charity  legacies  to  be  paid  out  of  his 
pure  personalty,  the  charity  legatees  will  have  a  right  to  stand  in  the  place 
of  specialty  creditors  who  may  have  exhausted  the  pure  personalty,  inas- 
much as  it  is  not  the  Court,  but  the  testator,  who  marshab  the  assets. 
Attomey-Qeneral  v.  Lord  Jfountmorris,  1  Dick.  379. 

Secret  or  honorary  trusts  will  not  be  allowed  in  evasion  of  the  statute ;  for 
if  there  be  a  devise  to  persons  and  their  heirs,  and  there  is  a  secret  under- 
standing between  the  devisees  and  the  testator,  that  they  will  hold  the  land 
upon  trust  for  a  charity,  the  devise  will  be  void,  as  being  made  in  fraud  of 
the  statute,  and  the  devisees  will  be  compelled  by  the  Court  of  Chancery 
to  answer  as  to  the  secret  trust,  and  will  not  be  allowed  to  plead  the  Statute 
of  Frauds  {Boson  v.  Statham,  1  Eden,  608 ;  Edwards  v.  Pihe,  lb.  267 
Muchlestan  v.  Brown,  6  Ves.  62;  Strichland  v.  Aldridge,  9  Ves.  516 
PUhington  y.  Bougliey,  12  Sim.  114;  Bussell  v.  Jackson,  9  Hare,  387 
10  Hare,  204).  If  a  secret  trust  is  neither  admitted  nor  proved,  the  mere 
&ct  that  a  testator  has  left  a  memorandum  desiring  the  land  devised  to  be 
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applied  to  charitable  purposes,  the  devisees  will  take  a  beneficial  interest* 
Addlington  v.  Cann,  3  Atk.  141 ;  S.  C.  Barn.  Ch.  Rep.  180 ;  Paine  t. 
Hcdlj  18  Yes.  475 ;  see  also  Lomax  y.  Ripley ^  3  £q.  Rep.  301 ;  1  Jur. 
N.  S.  272. 

If  a  devise  or  bequest  to  a  charity  fail,  as  being  against  the  provisions  of 
the  Mortmain  Act,  there  will  (if  there  be  no  residuary  devise  or  bequest j, 
as  a  general  rule,  be  a  resulting  trust  for  those  persons  who  would  have 
taken  the  property  in  the  event  of  the  testator  dying  intestate.  Thus  free- 
holds will  go  to  the  heir-at-law,  leaseholds  or  other  personalty  savouring  of 
realty  wiU  go  to  personal  representatives.  Middleton  v.  Cater,  4  Bro. 
C.  C.  409;  Chapman  v.  Brown,  6  Yes.  404.  When  a  sum  given  to 
charitable  uses  is  excepted  out  of  a  devise,  it  will  in  general  result  for  the 
benefit  of  the  heir  (Arnold  v.  Chapman,  1  Yes.  108 ;  Oravenor  v.  Sallum, 
Amb.  643) ;  but  where  lands  are  given  iubject  to  a  charge,  and  the  charge 
is  void  under  the  Mortmain  Act,  the  sum  so  charged  sinks  for  the  benefit  of 
the  devisee  {Wright  v.  Row,  1  Bro.  C.  C.  61  j  Jackson  v.  JSurlock,  2 
Eden,  263:  see  the  remarks  of  Lord  Brougham,  Henchman  v.  The  At- 
torney-Oeneral,  3  My.  &  K.  493).  Where  leaseholds  were  devised  on 
condition  to  assign  part  to  a  charity,  the  legatee  was  held  entitled  to  the 
whole,  discharged  of  the  condition.  Poor  v.  Mial,  6  Madd.  32 ;  and  see 
Henchman  v.  The  Attorney- Getter al,  3  My.  &  K.  485. 

So  where  land  is  directed  to  be  sold,  and  the  whole,  or  part,  is  given  to  a 
charity,  the  whole  or  part  which  thus  fails  on  account  of  the  ill^ality  of  the 
gifl  will  result  to  the  heir-at-law  (A  ttomey- General  v.  Lord  Weymouth, 
Amb.  20 ;  Hopkinson  v.  Ellis,  10  Beav.  169).  Upon  the  same  principle, 
where  money  is  directed  to  be  laid  out  in  land  for  the  benefit  of  a  charity, 
there  will  be  a  resulting  trust  for  the  next  of  kin.  Cogan  v.  St^hens, 
cited  1  Beav.  482. 

The  Mortmain  Act  is  not  applicable  to  Ireland  (Campbell  v.  Lord 
Radnor,  1  Bro.  C.  C.  272;  Attorney-General  v.  Power,  1  Ball  k  B. 
145),  nor  to  India  (The  Mayor  of  Lyons  v.  The  East  India  Company,  1 
Moore,  P.  C.  Cas.  175 ;  Mitford  v.  Reynolds,  1  Ph.  185,  192) ;  nor  in 
general  to  our  colonies— as  to  New  South  Wales  {Whicker  v.  Hume,  \ 
De  Gex,  Mac.  &  Gord.  506),  or  the  West  Indies  (^Attorney-General  v. 
Stewart,  2  Mer.  143).  See  also  Curtis  v.  Hutton,  14  Yes.  537 ;  Attorney' 
General  v.  Mill,  3  Russ.  328;  5  Bligh,  N.  C.  593;  2  Dow.  &  C.  393. 

Exceptions  from  the  Operation  of  the  Act. 

The  act  itself,  it  will  be  observed,  contains  express  exceptions  in  fevour 
of  the  two  universities,  that  is  to  say,  Oxford  and  Cambridge  (Oxford  and 
Cambridge  being  at  the  time  of  the  passing  of  the  act  the  only  two),  and 
their  colleges,  the  scholars  on  the  foundation  of  the  colleges  of  Eton,  Win- 
chester and  Westminster,  and  with  respect  to  real  and  personal  estate  in 
Scotland.  But  with  regard  to  the  universities,  the  legislature  meant  only 
to  except  such  devises  as  were  really  and  bonk  fide  for  the  benefit  of  coUeges, 
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not  those  in  which  the  legal  interest  only  passes  to  the  college  in  trust  for 
other  charitable  uses,  for  then  the  Statute  of  Mortmain  might  be  defeated 
every  day.  Per  Lord  Northington  in  Attomey-Oenerat  v.  Tancred^  1 
Eden,  15;  &  C.  Amb,  351 ;  and  see -4 «omey-(?e«eraZ  ▼.  Munbj/y  1  Mer. 
327;  AUomey-Omeral  v.  Whorwoody  1  Ves.  534.  Lord  Northington 
seemed  also  to  be  of  opinion,  in  Attamey-Oeneral  y.  Tancred,  that  the 
exception  extended  only  to  colleges  established  in  the  universities  at  the  time 
of  the  statute ;  but  Lord  Rosslyn  expressed  his  doubts  of  the  distinction 
{Attome^'Oeneral  v.  Bawyer^  8  Ves.  728,  note  (/).  With  r^ard  to 
Scotland,  it  has  been  decided,  that  a  legacy  of  money  to  be  laid  out  in  the 
porchase  of  heritable  securities  {Oliphant  y.  Hendrie,  1  Bro.  G.  C.  571)^ 
or  iu  land  there  {Meu;kintosh  y.  Torvruend,  16  Yes.  330),  comes  within  the 
exception. 

Smce  the  passing  of  9  Geo.  %  c.  36,  many  public  charities  and  institutions 
have  been  excepted,  either  wholly  or  partially,  from  its  operation,  and 
consequently  devises  of  land  to  the  extent  allowed  by  the  acts  creating  those 
exceptions  may  be  made  to  them.  Amongst  these  may  be  mentioned  the 
Foundling  (17  Geo.  2,  c.  29),  the  British  Museum  (26  Geo.  2,  c.  22.  s.  14, 
and  5  Geo.  4,  c.  39),  the  Marine  Society  (12  Geo.  3,  c.  67),  the  Bath  In- 
firmary (19  Geo.  3,  c.  23  ,  Queen  Anne's  Bounty  (43  Geo.  3,  c.  107),  the 
Royal  Naval  Asylum  (51  Geo.  3,  c.  105),  Commissioners  of  Greenwich 
Hospital  (10  Geo.  4,  c.  25,  s.  37),  St.  George's  Hospital  (4  Will.  4,  c.  38 ; 
local  and  personal  acts),  the  Seaman's  Hospital  Society  (3  &  4  Will.  4,  c.  9, 
SB.  1, 2),  Museums  of  Art  and  Science  (8  &  9  Vict  c.  43).  Harrison  v. 
Mayor,  of  Southampton^  23  L.  J.,  Ch.,  919. 

As  to  the  investment  of  funds  belonging  to  a  charity  in  land,  for  the 
purpose  of  enlarging  the  charity,  see  Attorney-Oeneral  v.  Wilson,  2  Keen, 
680;  Mather  v.  Scott,  2  Keen,  172;  The  Attorney-General  v.  The 
Wardens,  ^c,  of  HighgaU  School,  14  L.  J.,  N.  S.,  Ch.,  425. 

It  should  be  remembered,  that,  by  a  recent  statute,  donations,  devises  or 
bequests,  whereby  any  estate  in  lands,  tenements  or  hereditaments  in  Ireland 
is  conveyed  or  created  for  pious  or  charitable  uses,  must  be  executed  three 
(fdendar  months  before  the  death  of  the  donor  (7  &  8  Yict  c.  97,  s.  16) ; 
and  a  deed  must  also  be  registered  within  the  same  period.    lb. 

IV.  The  Construction  adopted  by  Courts  of  Equity,  with  regard  to 
valid  Gifts  to  Charities,  arid  herein  of  the  Doctrine  of  Cy  prh. 

When  a  bequest  is  made  to  a  charity  of  pure  personalty,  the  Courts  have 
adopted  rules  of  construction,  which  render  such  bequests  valid,  although 
they  would  clearly  have  been  invalid,  if  construed  according  to  the  rules 
adopted  with  respect  to  legacies  to  individuals. 

The  general  principle  upon  which  the  Court  acts  is  well  laid  down  by 
Lord  Eldon  in  the  L^ing  case  of  Moggridge  v.  Thachwelf,  7  Ves.  69 ;  viz. 
'^  that  if  the  testator  has  manifested  a  general  intention  to  give  to  charity, 
the  failure  of  the  particular  mode,  in  which  the  charity  is  to  be  effectuated 
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shall  not  destroy  the  charity ;  but  if  the  substantial  intention  is  charity,  the 
law  will  substitute  another  mode  of  devoting  the  property  to  charitable 
purposes,  though  the  formal  intention  as  to  the  mode  cannot  be  accom- 
plished." 

His  Lordship,  in  the  same  case,  also  notices  an  important  distinction,  with 
regard  to  the  administration  of  the  charitable  funds,  viz.  that  when  the 
execution  of  the  charitable  purpose  is  committed  to  trustees  with  general  or 
some  objects  pointed  out,  there  the  Court  of  Chancery  will  take  the  adminis- 
tration of  the  trust,  and  carry  it  into  effect  by  means  of  a  Scheme ;  but  where 
the  property  is  not  vested  in  trustees,  and  the  gift  is  to  charity  generally,  not 
to  be  ascertained  by  the  act  of  individuals  referred  to,  the  charity  is  to  be 
disposed  of,  not  by  a  scheme,  but  by  the  siffn  manual  of  the  King,  who  is 
the  disposer  of  such  charities  in  his  character  of  parens  patritB.  Moggridgt 
V.  Thackwell,  7  Ves.  75;  Attornetj-Oerteral  v.  Syderfenj  1  Vem,  224; 
and  Attorney-General  v.  Matthew-^,  2  Lev.  167;  S.  C.  nom.  Jones  v. 
Peacock,  Ca.  t.  Finch,  245;  Paice  v.  Archbishop  of  Canterlntry,  14  Ves. 
372 ;  Hayter  v.  Trego,  5  Russ.  113 ;  Attorney- General  v.  Gladstone,  13 
Sim.  7;  Attorney- General  v.  Fletcher,  5  L.  J.,  N.  S.,  Ch.,  75;  Denyer 
V.  Druce,  Taml.  32. 

Where  a  person  bequeaths  a  legacy  to  such  charitable  purposes  as  he 
shall  afterwards  direct,  and  dies  without  leaving  any  direction,  the  legacy 
will  nevertheless  be  effectuated  by  the  Court  by  a  scheme.  MiUs  v.  Far- 
mer, 1  Mer.  65  ;  see  also  Ommaney  v.  Butcher,  T.  &  R.  270 ;  Mayor  of 
Gloucester  v.  Wood,  3  Hare,  131,  144 ;  and  see  Wheeler  v.  Sheer,  Mos. 
288. 

Where  a  gift  is  made  to  a  class  generally,  and  no  objects  of  it  are  selected; 
as,  for  instance,  where  there  is  a  bequest  "  to  the  poor  inhabitants"  of  a 
particular  place  {^Attorney-General  v.  Clarke,  Amb.  422) ;  or  the  poor 
generally  (Attorney-General  v.  Mattliervs,  2  Lev.  167;  6'.  C,  nom.  FrUr 
V.  Peacock,  Rep.  t.  Finch,  245;  Attorney -Genei^al  v.  Ranee,  cited  Amb. 
422),  the  Court  will  support  the  legacy  and  make  the  selection.  So  like- 
wise a  bequest  of  stock,  for  putting  out  "  poor  relations"  apprentices,  con- 
fined by  a  codicil  to  two  families,  was  held  good  as  a  charity  (  Whits  v. 
White,  7  Ves.  423;  and  see  Attorney -General  v.  Price,  17  Ves.  371). 
So  a  bequest ''  to  the  widows  and  children  of  seamen  belonging  to  the  town 
of  Liverpool,"  was  held  a  good  charitable  bequest,  although  it  urged  that  it 
was  void  for  uncertainty.  Powell  v.  Attorney-General,  3  Mer.  48 ;  and 
see  Attorney- General  v.  Wilkinson,  1  Beav.  370. 

Even  if  there  be  a  bequest  to  trustees  for  charitable  purposes  gen^onlly, 
or  as  they  shall  in  their  discretion  think  fit,  no  objects  being  nam^,  it  will 
be  carried  into  effect  (Bay lis  v.  Attorney- General,  2  Atk.  239;  and 
Attorney-General  v.  Herrick,  Amb.  712 ;  see  Paice  v.  Archbishop  of  Can' 
terbury,  14  Ves.  364);  so  where  there  are  objects  named  (Attorney- 
General  V.  Gleg,  1  Atk.  356;  Attorney- General  v.  Baxter,  1  Vem.  247; 
Cook  V.  Duckenjield,  2  Atk.  562;  Attorney-General  v.  Freeman,  1  Dan. 
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Exch.  Rep.  117) ;  and  even  if  the  trustees  die  during  the  life  of  the  testator 
{Moggridge  v.  Thachwell,  7  Ves.  36;  Attorney-General  v.  Hichmany 
2  Eq.  Ca.  Abr.  193,  pi.  14 ;  WaUh  v.  Gladstone,  1  PL  290),  or  if  the 
testator  erases  their  names  from  his  will  without  substituting  others.  White 
Y.  White,  1  Bro.  C.  C  12. 

Where  there  is  a  bequest  to  a  charitable  corporation,  the  Court  will  direct 
payment  to  be  made  without  a  scheme  (see  Society  for  the  Propagation  of 
the  Gospel  in  Foreign  Parts  v.  Attorney-General,  3  Russ.  142),  but  not 
to  individuals  where  permanent  trusts  are  intended  hj  the  testator.  Well' 
heloted  v.  Jones,  1  S.  &  S.  43.  In  WaUh  v.  Gladstone,  1  Ph.  290,  a 
legacj  was  given  to  the  Rev.  Thomas  Robinson  (who  died  in  the  lifetime 
of  the  testator),  to  be  applied  to  the  use  of  a  Roman  Catholic  college.  The 
Court  being  satisfied  of  the  respectability  and  permanent  character  of  the 
institution,  ordered  the  legacy  to  be  paid  to  the  president  of  the  college, 
who  was  the  officer  intrusted  with  the  management  of  its  pecuniary  affairs, 
without  requiring  any  scheme  to  be  settled,  although  the  Attorney-General 
asked  one.     Sed  vide  WeUbeloved  v.  Jones,  1  S.  &  S.  43. 

Nor  will  the  Court  settle  a  scheme  for  a  foreign  charity.  CoUyer  v.  Bur- 
ne^f,  Taml.  79;  Mitford  v.  Reynolds,  1  Phil.  194;  Mayor  of  Jjyonsy. 
East  India  Company,  1  Moo.  P.  C.  176,  293. 

Although  a  charitable  bequest  may  be  made  to  an  object  not  in  existence, 
and  is  therefore  incapable  of  taking  effect  immediately,  or  for  a  considerable 
time  after  the  testator's  death ;  upon  the  object  appearing,  the  funds  will  after 
a  great  lapse  of  time  be  applied  for  the  purposes  intended  by  the  testator. 
Attorney- Oeneraly,  The  Bishop  of  Chester,  1  Bro.  C.  C.  444 ;  Attorney- 
General  V.  Oglander,  3  Bro.  C.  C.  166. 

We  have  before  seen  that  gifts  to  charities  do  not  fall  within  the  rule 
against  perpetuities  (ante,  p.  384),  which  is  applicable  to  all  gifts  to  indi- 
viduals. The  Courts  likewise,  in  considering  whether  a  gift  is  created  in  per- 
petuity for  a  charity,  do  not  adhere  to  forms,  but  always  look  at  the  intention, 
and  will  carry  that  into  effect,  though  it  would  be  otherwise  with  regard  to 
ordinary  gifts.  Thus  although  a  legal  fee  cannot  by  deed  be  given  to  indi- 
viduals without  the  word  ''  heirs,"  and  could  not  (previous  to  the  late  Wills 
Act,  1  Vict.  c.  26)  be  given  in  a  will  without  the  use  of  the  same  word  ^*  heirs," 
or  some  equivalent  expression,  those  or  similar  words  are  not  indispensable 
in  creating  perpetual  gifts  to  charity  (Attorney-General  v.  Corporation  of 
Berwich-upon-Tweed,  Tam.  239,  246).  A  gift  to  a  man  teaching  at  a 
particular  school  of  5/.  yearly,  for  teaching  three  boys,  has  been  held  not  to 
be  a  gift  to  a  particular  schoolmaster,  but  to  the  school  itself  for  teaching 
three  boys  in  succession  (Cheeseman  v.  Partridge,  1  Atk.  436).  So  like- 
wise a  gift  to  the  parish  church  of  St.  Andrew,  Holboum,  was  construed  to 
be  a  gift  to  the  parson  and  parishioners  of  that  parish  and  their  successors 
for  ever.    lb.  437,  and  see  Attorney-General  v.  Coch,  2  Yes.  273. 

Defects  in  assurances  of  charities  have  for  a  long  period  been  aided ;  for 
instance^  a  tenant  in  tail  by  appointing  or  conveying  lands  to  a  charity  with- 
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out  a  recovery  has  been  lield  to  bind  his  issue  and  the  remaindermaa  or  re- 
versioner in  fee  (Tay  v.  Slaughter ^  Prec.  Ch.  16  j  Attomey-Oeneral  v. 
Burdettj  2  Yem.  755) )  and  (before  the  Mortmain  Act)^  even  bj  a  devise 
to  a  charity  {Attomey-OeTheral  v.  Rye,  2  Vem.  453;  Jennor  v.  Harper, 
Gilb.  £q.  Rep.  44).  So  likewise  (previous  to  the  Mortmain  Act)  the  Court 
of  Chancery  would  supply  the  surrender  of  copyholds  to  the  uses  of  a  will 
in  favour  of  a  charity  (Attorney' General  v.  Andreme,  1  Yes.  225;  At- 
tomey-General  v.  Downing ,  Amb.  571);  and  it  has  been  held  at  the 
present  day^  that  by  analogy  the  defective  execution  of  a  power  in  favour 
of  a  charity  ought  to  be  aided  in  equity.  Thus  where  a  testatrix  having  a 
general  power  of  appointment  exercised  it  without  pursuing  the  formaJitieB 
required  by  the  power,  it  was  nevertheless  held  to  be  a  good  appointment 
in  favour  of  a  charity.  Sayer  v.  Bayer,  1  Hare,  977 ;  Innee-  v.  Say&r,  3 
Mac.  &  O.  606. 

The  doctrine  of  cy  pr^,  or  approximation  to  the  intention  of  the  donor, 
is  applicable  to  chanties;  for  when  a  particular  charity  is  named  by  the 
testator,  which  cannot  from  some  cause  or  other  take  effect,  and  there  is 
a  general  intention  in  favour  of  charity,  the  Court  of  Chancery  will  cany 
out  the  general  charitable  intention,  by  the  adoption  of  some  other  charitable 
.  objects  not  inconsistent  with  such  intention. 

Where  the  gift  denotes  a  charitable  intention,  but  the  object,  to  which  the 
exercise  of  it  is  applied,  is  against  the  policy  of  the  law,  as  in  the  case  of  a 
gift  to  superstitious  uses,  the  Court  will  lay  hold  of  the  charitable  intention, 
and  execute  it  for  the  purpose  of  establishing  some  charity  agreeable  to  the 
law,  in  the  room  of  that  contrary  to  it,  Moggridge  v.  Thackwell,  7  Yes. 
75 ;  and  see  Attorney-Oeneral  v.  Baxter,  1  Yern.  248 ;  reversed  after- 
wards upon  other  grounds,  nom.  Attorney-Oeneral  v.  Hughes,  2  Yem. 
105 ;  Da  Costa  v.  De  Pas,  Amb.  228 ;  S.C.I  Dick.  258 ;  2  Swanst  487 ; 
and  Oates  v.  Jones,  cited  in  Attorney^Oeneral  v.  Ouise,  2  Yem.  266. 

Amongst  the  numerous  examples  showing  how  the  Court  will  give  effect 
to  the  general  intention  in  favour  of  charity,  when  the  particular  mode 
pointed  out  fails,  we  may  mention  a  few.  Thus  where  there  was  a  bequest 
to  the  governors  of  a  society,  instituted  "  ft)r  the  increase  and  encouragement 
of  good  servants,"  and  no  such  institution  could  be  found,  it  was  nevertheless 
held  by  Lord  Langdale,  M.  R.,  that  there  was  a  good  gift  to  a  charity,  ob- 
serving, that  the  only  reason  for  naming  the'  governors  was,  that  they  might 
be  the  instruments  for  the  application  of  the  fiind,  that  it  was  a  gift  for  a 
charitable  and  public  purpose,  and  that  he  could  not  persuade  himself  that 
the  testator  had  a  special  intention  in  &vour  of  that  particular  society  only. 
Loscombe  v.  Wintringham,  13  Beav.  87.  So  where  a  testator  directed 
funds  to  be  provided  for  certain  charity-schools  by  accumulating  his  property, 
but  fixed  no  time  for  the  continuance  of  the  accumulation,  which  must  ne- 
cessarily have  exceeded  the  legal  period,  it  was  held  by  Sir  L.  Shadwell,  Y.  C, 
that  although,  in  consequence  of  the  direction  to  accumulate  being  void,  the 
particular  mode  in  which  the  testator  meant  the  benefits  to  be  doled  out  to 
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the  objectB  of  his  boonty  could  not  take  effect,  yet,  as  there  was  a  devotion 
by  the  testator  of  his  personal  estate  to  charitable  purposes,  the  next  of  kin 
had  no  claim,  and  that  the  charitable  intention  ought  to  be  carried  into  effect 
by  means  of  a  scheme,  Martin  v.  Marghamj  14  Sim.  230.  So  where  a 
testator  bequeathed  1,000/.  to  '^  the  Jews'  poor.  Mile  End,"  and  there  were 
two  charitable  institutions  for  poor  Jews  at  Mile  End,  and  it  did  not  appear 
which  of  the  charities  was  meant,  it  was  held  by  Lord  Langdale,  M.  R., 
that  the  ftind  ought  to  be  applied  cy  pr^ ;  and  the  Court  divided  the  fund 
between  the  two  charitable  institutions.  Bennett  v.  Hayter,  2  Beav.  81. 
See  also  Mayor ^  ^c.  of  Oloucester  v.  Wood,  3  Hare,  131, 144 ;  and  see  the 
note  13  Beav.  89. 

In  The  Attomey-General  v.  The  Bishop  of  Llandaff,  cited  2  My. 
k  K.  586,  Lord  Craven  by  his  will  gave  part  of  his  property  to  endow 
scholarships  at  the  two  Universities,  and  the  residue  to  redeem  British 
captives.  Upon  a  reference  to  the  Master  it  was  found  that  there  were 
none  to  redeem,  and  a  scheme  being  approved  was  sanctioned  by  the 
Court,  for  using  all  this  fund,  except  a  moderate  portion  set  apart  in  case 
captives  should  be  made,  and  applying  the  residue  to  increase  the  number 
and  income  of  the  scholars.  And  see  a  case  very  similar  to  this.  Attorney^ 
Oeneral  v.  Ironmongers'  Company y  2  My.  &  K.  676  j  8.  C.  2  Beav.  313 ; 
Cr.  &  £h.  208.  So  also  in  the  case  oi  Attomey-Oeneral  v.  Boultbee,  2 
Yes.  jun.  380,  where  a  trust  was  created  by  Sir  Francis  Nethersole  for  the 
benefit  of  the  vicar  for  the  time  being  of  a  certain  parish  (the  presentation 
to  which  was  in  the  gift  of  the  Chancellor),  provided  he  should  be  presented 
with  approbation  of  himself  during  his  lifetime,  and  after  his  decease  by 
the  procurement  of  the  trustees  or  the  greater  part  of  them,  and  in  no  case 
without  such  procurement.  The  trustees  having  n^lected  to  recommend 
any  person  to  the  Chancellor,  a  vicar  was  appointed  without  their  procure- 
ment. It  was  held  by  Lord  Alvanley,  M.  R.,  that  the  vicar  was  neverthe- 
less entitled  to  the  benefit  of  the  trust.  *^  Sir  Francis  Nethersole,"  said  his 
Lordship,  ''had  two  intentions,  the  first  was  a  general  charitable  object,  and 
very  proper, — an  anxious  desire  to  provide  what  he  specified  in  his  declara- 
tion,— ^wfaat  he  thought  a  competent  maintenance  for  the  vicar.  There  was 
also  another  object.  The  question  is,  whether  that  was  equally  important, 
and  was  annexed  to  the  first  so  that  they  must  stand  and  fidl  together.  It 
was  to  secure  to  himself  or  his  trustees  the  recommendation,  or  approbation 
at  least,  of  the  person  nominated.  If  both  these  purposes  can  be  effected 
they  ought :  but  did  he  mean  the  first  object  to  fail,  if,  from  the  obstinacy 
or  neglect  of  his  trustees,  the  second  could  not  take  effect  That  was  not 
argued.  Then  there  may  be  a  case  in  which  this  maintenance  may  be 
applied  to  the  vicar,  though  he  has  not  received  that  approbation,  if  it  has 
been  prevented  by  the  neglect  of  the  trustees.  Have  they  been  guilty  of 
neglect?  Have  the  circimistances  been  such  as  to  induce  the  Court  to  say, 
the  general  object  shall  prevail  though  this  condition  cannot  be  complied 
with?    They  have  not  done  all  they  ought.'*    And  after  citing  Attorney^ 
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General  v.  Righy^  3  P.  Wms.  145,  and  Attorney-Oeneral  v.  itetgh, 
lb.,  in  notis,  his  Lordship  adds,  '^  Hence  it  appears,  the  Court  will  not 
permit  the  general  intention  to  fail  for  want  of  eircamstances  annexed; 
which  by  the  fault  or  neglect  of  the  parties  cannot  take  effect.  Therefore 
this  vicar  is  entitled  to  the  benefits  entitled  for  the  Ticars  of  Polesworth ; 
not  upon  the  idea  that  if  the  trustees  had  recommended  in  proper  time,  and 
that  recommendation  had  not  succeeded,  that  then  he  wrould  have  been 
entitled ;  but  upon  this,  that  the  general  object  was,  that  there  should  be  a 
good  minister :  and  there  was  a  secondary  intention,  that  he  should  come  in 
with  the  approbation  of  the  trustees.  The  question  is,  whether  under  these 
circumstanceSt  I  do  not  answer  his  intention  better  by  giving  this  benefit  to 
the  vicar,  though,  from  the  unfortunate  neglect  of  the  trustees,  he  came  in 
without  their  recommendation.  I  am  of  opinion  they  ought  to  have  taken 
more  pains  than  they  did ;  and  their  neglect  shall  not  defeat  the  general 
intention."  Upon  appeal  to  the  Lord  Chancellor,  he  conceived  that  he  had 
an  interest  in  it,  and  referred  it  to  Lord  Chief  Justice  Eyre  and  Lord  Chief 
Baron  Macdonald,  and  upon  their  certificate  the  decree  was  affirmed.  3 
Ves.  220;  see  also  Attorney- General  v.  The  Mayor,  ^c.  of  London,  3 
Bro.  C.  C.  171;  S,  C,  1  Ves.  jun.  243;  Attorney- General  v.  Ola$gow 
College,  2  Coll.  665,  reversed  D.  P.  1  H.  L.  Cas.  801 ;  Martin  v.  Marg- 
ham  J 14  Sim.  230 ;  Loxcombe  v.  Wintringham,  13  Beav.  87 ;  Coldwell  v. 
Holme,  2  Sm.  &  Giff.  31 ;  Attorney-General  v.  Lames,  8  Hare,  32. 

In  the  case  of  Attorney-General  v.  Glyn,  12  Sim.  84,  a  school  was 
founded  for  the  education  of  the  poor  within  a  certain  district.  The  district 
was  converted  into  a  dock,  under  a  local  act  of  parliament,  so  that  the 
objects  of  the  charity  failed.  The  Court  directed  the  funds  of  the  charity 
to  be  applied  cy  pr^s  by  means  of  a  scheme. 

Sometimes  charities  for  the  benefit  of  the  poor  have  been  partly  applied 
for  the  education  of  their  children  (see  Hereford  v.  Adams,  7  Ves.  324; 
Wilkinson  v.  Malin,  2  Cro.  &  Jer.  636,  655;  Attorney-General  t. 
JBovill,  1  Ph.  762) ;  but  where  the  primary  object  of  the  charity  is  relief  of 
the  poor  by  the  distribution  of  the  income  amongst  them,  that  must  be  satis- 
fied before  any  portion  thereof  can  be  applied  for  the  purposes  of  education. 
In  re  Lambeth  Charities,  22  L.  J.,  N.  S.,  Ch.,  969;  Re  8tane*s  Will, 
21  L.  T.  Rep.  261. 

Where,  however,  a  testator's  act  shows  an  intention  of  giving  to  some 
particular  institution,  and  such  intention  cannot  be  carried  out,  and  there  is 
no  intention  in  &vour  of  charity  generally,  the  bequest  will  fail  in  the 
same  mode  as  if  it  were  made  to  an  individual  not  in  existence.  Thus  in 
Attorney- General  v.  Bishop  of  Oxford,  cited  ante,  p.  420,  the  testator,  after 
giving  to  his  executors  100/.  each  for  their  trouble,  gave  and  bequeathed  the 
rest  and  residue  of  his  personal  estate  upon  trust,  *'  to  build  a  church  at 
Wheatley,  where  the  chapel  now  is,  in  such  manner  as  I  shall  hereafter 
direct,  or,  for  want  of  such  direction,  as  my  executors  shall  think  fit"  The 
Bishop  of  Oxford,  who  was  patron  and  parson  of  Cuddesden,  in  which 
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Wheatley  was^  opposed  the  design  of  building  a  church ;  and  it  was  pro- 
posed by  the  defendants  that  the  salai^  of  the  chaplain  should  be  increased. 
The  next  of  kin  insisted  that  a  new  church  must  be  built,  and  that  the 
surplus  belonged  to  them.  By  the  first  decree  it  was  referred  to  the  master 
to  take  the  accounts ;  and  it  was  directed,  that  the  defendants,  the  Bishop 
of  Oxford,  &c.,  do  signify  whether  they  are  willing  that  the  residue  of  the 
testator's  personal  estate  shall  be  laid  out  in  building  a  church  at  Wheatley, 
where  the  chapel  now  stands,  with  liberty  to  lay  a  plan  before  the  Master, 
how  the  said  residue  may  be  most  beneficially  applied  according  to  the  will 
of  the  testator.  Before  the  cause  came  on  again,  many  transactions  had 
taken  place.  The  next  of  kin,  and  the  persons  entitled  to  the  benefit  under . 
the  will,  the  parishioners,  acting  by  the  bishop  and  their  wardens,  came  to 
an  agreement,  that  3,000/.,  part  of  the  residue  of  the  testator's  personal 
estate,  should  be,  applied  for  the  purpose  of  building  a  new  church,  and 
forming  a  fund  for  keeping  it  in  repair,  and  that  1,0002.,  other  part  thereof, 
should  be  applied  towards  augmenting  the  minister's  salary ;  and  that  4,000/. 
being  paid  for  the  purposes  aforesaid,  the  residue  should  belong  to  the  next 
of  kin.  Sir  R.  P.  Arden,  M.  R.,  in  remarking  upon  this  case,  observes, 
"  This  decree  is  completely  decisive,  that  the  object  not  being  capable  of 
taking  efiect,  the  fund  could  not  be  applied  to  any  other  charitable  purpose. 
The  Court  could  not  have  made  the  decree,  unless  they  thought  the  residue 
was  not  applicable  to  any  other  charitable  purpose.  I  will  not  say  it  could 
not  have  been  applied  for  repairing  or  sustaining  the  chapel ;  and  I  doubt 
whether  Lord  Kenyon  said  so ;  but  beyond  that  purpose,  or  after  satisfying 
it^  this  is  decisive,  that  it  could  be  applied  to  no  other  purpose ;  for  if  it  was 
applicable  to  any  other  general  charitable  purpose,  or  any  other  purpose  for 
the  benefit  of  the  parish,  except  of  the  nature  pointed  out,  that  decree  could 
not  have  been  justified."  See  also  Attorney-General  v.  Ooulding,  2  Bro. 
C.  C.  428 ;  Cherry  v.  Mott,  1  My.  &  Cr.  123 ;  Smith  v.  Oliver,  11  Beav. 
481 ;  Clark  v.  Taylor,  1  Drew.  642. 

And  although  the  Court  will  go  so  far  in  carrying  out  a  testator's  inten- 
tion with  regard  to  charities,  it  has  been  decided  that  where  the  amount  of 
a  legacy  to  charitable  purposes  is  uncertain  it  will  be  void  (see  Chapman  v. 
Sronm,  6  Yes,  404;  Attorney- General  v.  Davies,  9  Ves.  535;  Attorney- 
General  V.  Hinxman,  2  J.  &  W.  270 ;  and  see  Ewen  v.  JBannerman, 
2  Dow.  &  Clarke,  74) ;  but  the  gift  of  a  residue  will  not  be  invalidated  on 
the  ground  of  uncertainty,  where  it  is  to  arise  afler  the  erection  of  buildings 
of  a  particular  kind,  and  in  a  particular  place  (the  direction  to  make  which 
is  against  the  provisions  of  the  statute),  if  the  sum  for  which  the  buildings 
could  be  completed  can  be  ascertained,  for  upon  its  being  deducted  fi*om  the 
residue,  the  amount  applicable  to  the  charitable  object  would  become  certain. 
Mitford  v.  Reynolds,  1  Ph.  185, 197. 

So  likewise  where  the  purpose  of  testator  is  uncertain  or  indefinite,  and 
is  not  charitable  in  the  legal  sense  of  the  word,  the  legacy  cannot  be  sup- 
ported.   Thus  in  Morice  v.  The  Bishop  of  Durham,  9  Ves.  399,  the 
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testatrix  bequeathed  the  residue  of  her  personal  estate  to  the  Bishop  of 
Durham^  his  executors,  Sec,  upon  trust,  afW  paying  her  debts  and  legades, 
to  dispose  of  the  ultimate  residue  to  such  objects  of  benevolence  and 
liberality  as  the  Bishop  of  Durham  should  most  approve  of  and  she 
appointed  him  her  sole  executor.     Sir  W.  Grant,  M.  R.,  fully  admitting 
the  doctrine  that  if  a  charitable  purpose  is  expressed,  however  generally,  it 
will  not  fail  on  account  of  the  uncertainty  of  the  objects,  held,  nevertheleaB, 
that  the  gift  failed.    *^  Is  this,"'  said  his  Honor,  '^  a  trust  for  charity?    Do 
purposes  of  liberality  and  benevolence  mean  the  same  objects  as  charity? 
That  word,  in  its  widest  sense,  denotes  all  the  good  affections  men  ought  to 
bear  towards  each  other;  in  its  most  restricted  sense,  relief  of  the  poor.    In 
neither  of  these  senses  is  it  employed  in  this  Court.     Here  its  signification  is 
derived  chiefly  from  the  Statute  of  Elizabeth  (43  Eliz.  c.  4).    Those  pur- 
poses are  considered  charitable  which  the  statute  enumerates,  or  which  by 
analogies  are  deemed  within  its  spirit  and'  intendment,  and  to  some  such 
purpose  every  bequest  to  charity  generally  shall  be  applied.     But,  it  is 
clear,  liberality  and  benevolence  can  find  numberless  objects  not  included 
in  that  statute  in  the  largest  construction  of  it.    The  use  of  the  word 
'^  charitable"  seems  to  have  been  purposely  avoided  in  this  will,  in  order  to 
leave  the  bishop  the  most  unrestrained  discretion.   Supposing  the  uncertain^ 
of  the  trust  no  objection  to  its  validity,  could  it  be  contended  to  be  an  abuse 
of  the  trust  to  employ  the  fund  upon  objects  which  all  mankind  would  allow 
to  be  objects  of  liberality  and  benevolence;  though  not  to  be  said,  in  the 
language  of  this  Court,  to  be  objects  also  of  charity  ?    By  what  rule  of 
construction  could  it  be  said,  all  objects  of  liberality  and  benevolence  are 
excluded  which  do  not  fall  within  th^  statute  of  Elizabeth  7    The  question 
is,  not  whether  he  may  not  apply  it  upon  purposes  strictly  charitable,  but 
wlietlier  he  is  bound  so  to  apply  it,    I  am  not  aware  of  any  case  in  which 
the  bequest  has  been  held  charitable,  where  the  testator  has  not  either  used 
that  word  to  denote  his  general  purpose,  or  specified  some  particular  purpose 
which  this  Court  has  determined  to  be  charitable  in  its  nature.    All  the 
cases  upon  that  subject  are  to  be  found  in  the  report  of  Moggridge  v. 
ThackwelL    Bronme  v.  Yeale  (7  Ves.  60,  n.)  I  should  have  thought  a 
much  more  doubtful  case.    There  was  ground  for  contending  that  the  par- 
ticular purpose  specified  was  charitable  in  itself,  according  to  the  dedsioDB 
of  this  Court ;  and  it  was  described  by  the  testator  as  a  charitable  design. 
But  here  there  is  no  specific  purpose  pointed  out,  to  which  the  residue  is  to 
be  applied ;  the  words  " charity"  and  "  charitable"  do  not  occur;  the  wordi 
used  are  not  synonymous :  the  trusts  may  be  completely  executed  without 
bestowing  any  pkrt  of  this  residue  upon  purposes  strictly  charitable.    The 
residue,  therefore,  cannot  be  said  to  be  given  to  charitable  purposes;  and  as 
the  trust  is  too  indefinite  to  be  disposed  of  to  any  other  purpose,  it  follows, 
that  the  residue  remains  undisposed  of,  and  must  be  distributed  among  the 
next  of  kin  of  the  testatrix."    This  decision  was  on  appeal  aflirmed  by  Lord 
Eldon :  see  10  Yes.  522.    See  also  James  v.  AUen^  3  Mer.  17 ;  Wittiam 
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V.  Kershaw;  cited  1  My.  &  Cr.  298 ;  Ellis  t.  Selby,  1  My.  &  Cr.  286.  So 
where  there  was  a  bequest  of  a  residue  '^  to  be  given  in  private  charity/'  it 
was  held  by  Sir  Thomas  Plumer,  M.  R.^  to  be  an  object  too  indefinite  to 
be  carried  into  effect  Ommanney  y.  Butchery  Turn.  &  Russ.  260 ;  see 
also  Kendall  v.  Granger j  6  Beav.  300 ;  Nash  v.  Morley^  5  Beav.  177. 
So  a  gift  to  ''  charitable  or  public"  purposes  was  held  too  indefinite  to  be 
carried  into  effect  as  a  charity.  Vezey  y.  Jamsony  1  S.  &  S.  60.  See  also 
the  cases  collected  in  the  note  to  Loscombe  y.  Wintringhamj  14  Beav.  89. 

We  may  here  remark,  that  long  continued  usage  will  not  be  allowed  to 
prevail  in  contravention  to  the  clearly  expressed  intention  of  the  founder  of 
a  charity  {Attomey^Oeneral  y.  The  Masters^  ^c.  of  St  Cross,  1  Eq.  Rep. 
685 ;  Attomey-Oeneral  y.  Mayor  of  Bristol,  2  J.  &  W.  321 ;  Attorney- 
General  y.  Fishmongers^  Company,  5  My.  &  C.  H,  16).  But  where  ancient 
instruments  creatmg  the  trust  may  bear  two  constructions,  the  Court  will 
lean  to,  if  not  adopt,  that  construction  which  has  been  supported  by  usage. 
See  Attorney-General  y.  Smithies,  1  Keen,  307 ;  Bex  v.  Varlo,  Cowp. 
248;  Bex  y.  Osboume,  4  East,  327,  333 ;  Attorney-General  v.  Barker, 
3  Atk.  576;  1  Ves.  43;  Archbishop  of  Yorh  v.  Stapleton,  2  Atk.  136; 
Chad  y.  TUsed,  2  Brod.  &  Bing.  403;  Attorney- General  y.  Brummond, 
1  Dru.  &  Warr.  353. 

Ab  to  charitable  trusts  generally,  and  the  Charitable  Trustp  Acts,  16  & 
17  Vict.  c.  137,  and  18  k  19  Vict.  c.  124,  see  Tudor's  Charitable  Trusts. 
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Trin.  Term,  Anno  23  Eliz.  in  C.  B. 
[Reported  1  Co.  93  b.] 

Rule  in  Shelley's  Case.] — Rule^  that  where  the  ancestor  takes  an 
estate  of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  u 
limited,  either  mediately  or  immediately,  to  his  heirs,  or  the  heirs  of 
his  body,  the  word  "  heirs*'  is  a  word  of  limitation  and  not  of  jntf" 
chase ;  so  that  the  ancestor  takes  the  whole  estate  comprised  in  the 
term,  that  is  to  say,  in  the  first  case,  an  estate  in  fee  simple,  in  the 
second,  an  estate  in  fee  tail, 

JE.  S.  being  tenant  in  tail  general,  and  having  issue  two  sons,  H,  and 
R.,  and  .H.  the  eldest  dying  in  his  father's  lifetime,  leaving  a 
daughter,  and  his  wife  enceinte  with  a  son ;  JE,  S,  suffered  a  common 
recovery  (the  premises  being  in  lease  for  years)  to  the  use  of  himself 
for  the  term  of  his  life,  after  his  decease  to  the  use  of  certain  persons 
for  twenty-four  years,  and  after  to  the  use  of  the  heirs  male  of  the 
body  of  the  said  E,  S.,  lawfully  begotten,  and  of  the  heirs  male  of 
the  body  of  such  heirs  male,  lawfully  begotten,  remainder  over  ;  and 
after  judgment  and  the  awarding  of  the  vrrit  of  seisin,  but  before  iU 
execution,  E,  S,  died;  and  after  his  death,  and  before  the  death  of 
his  eldest  son's  son,  tlie  writ  of  seisin  was  executed.  The  youngest 
son  entered,  and  the  son  of  the  eldest  was  afterwards  bom.  Held, 
first,  that  execution  might  be  sued  against  the  issue  in  tail^  the  right 
of  the  entail  being  bound  by  the  judgment ;  second,  that  the  reversion 
was  not  in  the  recoverors  immediately  by  the  judgment  before  execu- 
tion ;  third,  that  It.  took  quasi  by  descent  till  the  birth  of  the  second 
son,  who  then  became  entitled ;  fourth,  that  the  recovery  was  good, 
notwithstanding  the  death  of  the  tenant  in  tail  on  the  morning  of  the 
day  on  which  it  was  suffered. 
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An  estate  vested  by  purchase  shall  not  be  devested  hy  an  afterbcrn 

nearer  heir. 
Effect  must  be  'given  to  every  word  in  a  deed,  if  it  may  be  done,  with- 
out rgeding  any. 
Superadded  words  of  limitation,  varying  the  course  of  descent,  operate 

as  words  of  purchase  ;  as  in  the  case  of  a  limitation  to  the  use  of  a 

man  far  life,  and  after  his  decease  to  the  use  of  his  heirs,  and  the 

heirs  female  of  their  bodies. 
A  recovery  does  not  bind  those  who  are  in  by  title  paramount. 
The  issue  in  tail  shall  avoid  all  charges  by  his  ancestors,  except  such  as 

are  for  his  benefit. 
A  recovery  by  tenant  in  fee  simple  binds  his  heirs;  secus  as  to  a 

recovery  by  tenant  in  tail  of  a  reversion  after  an  estate  for  life,  urdess 

execution  was  had  in  his  lifetime. 
When  the  means  appointed  by  law  to  perfect  any  act  become  impossible 

hy  act  of  God,  without  any  default  in  the  party,  he  shall  not  be 

prejudiced. 
When  the  heir  takes  anything  which  might  by  possibility  have  vested  in 

the  ancestor,  although  it  first  vested  in  the  heir,  and  never  in  the 

ancestor,  yet  the  heir  shall  be  in  quasi  by  descent. 
Whoever  takes  by  purchase  as  heir  special,  ought  to  be  heir  general  as 

well  as  heir  special. 
On  an  exchange  at  common  law,  if  one  enter,  and  the  other  die  before 

entry,  his  heir  may,  at  his  election,  confirm  or  avoid  tlie  exchange ; 

but  if  both  parties  die  before  execution,  the  exchange  is  void. 
In  the  case  of  things  executory,  execution  has  relation  to  the  original 

act,  and  it  is  all  one  act,  though  done  at  different  times, 
A  recovery  shall  be  to  the  use  of  the  previous  deed,  unless  a  contrary 

intention  appear. 
In  the  creation  of  uses,  as  well  as  in  wills,  the  intention  of  the  par^ 

ties  is  chiefly  to  be  regarded. 
Rule,  that  on  a  gift  to  two,  if  one  only  is  capable,  that  one  takes  the 

whole. 
Distinction  between  a  gift  at  common  law  to  a  man  and  his  wife  that 

shall  be,  and  such  a  limitation  by  way  of  use. 
Under  a  limitation  of  a  use,  or  a  devise  to  A,  for  life,  remainder  to  B. 

if  A,  renounce,  the  remainder  vests  immediately, 

T.L.a  6  o 
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NICHOLAS  WOLFE  (J)  brought  an  gectionefimuB  of  certain  land  in 
B.,  in  the  county  of  Sussex,  against  Henry  Shelley,  Esq.,  defendant,  and 
declared  on  a  lease  by  Richard  Shelley,  Esq.,  to  which  the  defendant 
pleaded  not  guilty.  And  a  special  verdict  was  found  to  the  effect 
following,  viz.  that  Edward  Shelley  and  Joan  his  wife  were  seised  of 
the  manor  of  Barhamwick^  whereof  the  said  land,  wherein  the  said 
ejectment  was  supposed,  was  and  is  parcel  in  special  tail,  that  is  to 
say,  to  them  and  to  the  heirs  of  their  two  bodies  lawfully  begotten, 
and  shows  how,  the  remainder  to  the  said  Edward  and  his  heirs  ;  and 
it  was  further  found  that  the  said  Edward  and  Joan  had  issue  Henry, 
their  eldest  son,  and  the  said  Richard  their  younger  son,  and  after- 
wards the  said  Joan  died ;  and  the  said  Henry,  having  issue  Mary  yet 
living,  died  in  the  life  of  the  said  Edward,  his  wife  then  big  with  child 
of  the  said  Henry  the  now  defendant.  And  afterwards  the  sadd  Ed- 
ward Shelley,  by  indenture,  bearing  date  the  ^th  of  September,  in  the 
first  and  second  year  of  the  late  king  and  queen,  Philip  and  Mary, 
and  first  delivered  the  6th  day  of  October  following,  did  covenant  with 
Cowper  and  Martin  to  suffer  a  recovery  of  the  said  manor  amongst 
other  things  ;  and  that  the  said  recovery  should  be  to  the  use  of  the 
said  Edward  Shelley  for  the  term  of  his  life,  without  impeachment  of 
waste  ;  and  after  his  decease,  to  the  use  of  Mr.  Caril  and  others,  for 
twenty-four  years,  and  after  the  said  twenty-four  years  ended,  then  to 
the  use  of  the  heirs  male  of  the  body  of  the  said  Edward  Shelley  law- 
fully begotten,  and  of  the  heirs  male  of  the  body  of  such  heirs  male 
lawfully  begotten ;  and  for  defiiult  of  such  issue,  to  the  use  of  the  heirs 
male  of  the  body  of  John  Shelley,  of  Michael  Grove,  &c.  It  was  also 
found,  that  the  said  Edward  Shelley,  the  9th  day  of  October,  being 
the  first  day  of  the  term,  between  the  hours  (c)  of  five  and  six  in  the 
morning  died,  and  afterwards  the  recovery  passed  the  same  day,  with 
a  voucher  over,  and  immediately  after  Judgment  given,  an  babert 
facias  ^eisinam  was  awarded,  the  wife  of  the  said  Henry  Shelley  being 
at  that  time  great  with  child  with  the  defendant.  And  afterwards,  that 
is  to  say,  the  19th  day  of  October  next  following,  the  recovery  was 
executed ;  and  afterwards,  the  4th  day  of  December  then  next  follow- 
ing, the  wife  of  the  said  Henry  was  delivered  of  the  said  Henry  now 
defendant    And  it  was  likewise  found,  that  the  said  manor  was  in 

(6)5.C.  1  AncL69;  Mo.  136;  Jenk.Cent  (c)  1  And.   69;    Mo.  137,  138;   Palm. 

249 ;  Dy.  873,  pi.  15.  812 ;  1  Sid.  229 ;  Jenk.  Cent.  249. 
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lease  for  years  at  the  time  of  the  said  judgment  and  recovery,  by  force 
of  a  lease  made  long  before  the  original  writ  purchased,  upon  which 
the  said  recovery  was  had ;  and  that  the  said  Richard  Shelley,  second 
son  of  the  said  Edward  Shelley,  and  uncle  to  the  said  defendant, 
entered  and  made  a  lease  to  the  said  Nicholas  Wolfe  now  plaintiff  in 
iie  ejecHone  JimuB ;  and  that  , the  said  Henry  Shelley  the  defendant 
entered  upon  the  said  Nicholas  Wolfe,  and  did  eject  him.  And  upon 
the  whole  matter  aforesaid,  the  jurors  pray  the  advice  and  judgment 
of  the  Court,  if  the  entry  of  the  said  Henry  the  defendant  was  lawfiil 
or  not ;  and  if,  by  the  judgment  of  the  Court,  the  entry  of  the  said 
Henry  should  be  deemed  unlawful,  then  the  jury  found  that  the  de- 
fendant was  guilty,  and  assessed  damages ;  and  if  the  entry  of  the  de- 
fendant should  be  deemed  by  the  Court  to  be  lawful,  then  they  found 
for  the  defendant,  that  he  was  not  guilty,  &c. 
This  case  was  divided  into  four  principal  questions  :  of  which 

1.  The  first  was,  if  (rf)  tenant  in  tail  suffers  a  common  recovery  with 
voucher  over,  and  dies  before  execution,  if  execution  may  be  sued 
against  the  issue  in  tail. 

2.  The  second,  if  tenant  in  tail  makes  a  lease  for  years,  and  after- 
wards suffers  a  common  recovery,  if  the  reversion  be  presently  by 
judgment  of  law  in  the  recoveror  before  any  execution  sued. 

3.  The  third,  if  tenant  in  tail,  having  issue  two  sons  and  the  elder 
dies  m  the  lifetime  of  his  father,  his  wife  privement  enceinte  with  a  son, 
and  then  tenant  in  tail  suffers  a  common  recovery  to  the  use  of  himself 
for  tenh  of  his  life,  and  after  his  death  to  the  use  of  A.  and  C.  for 
twenty-four  years,  and  after  to  the  use  of  the  heirs  male  of  his  body 
lawfolly  begotten,  and  of  the  heirs  male  of  the  body  of  such  heirs 
male  lawfully  begotten,  and  presently  after  jtidgment  an  habere  facias 
seisinam  is  awarded,  and  before  the  execution,  that  is  to  say,  between 
five  and  six  in  the  morning  of  the  same  day  in  which  the  recovery  was 
suflered,  tenant  in  tail  dies,  and  after  his  death  and  before  the  birth  of 
the  son  of  the  elder  son  the  recovery  is  executed,  by  force  whereof 
Richard,  the  uncle,  enters,  and  after  the  son  of  the  elder  son  is  bom^ 
if  his  entry  upon  the  uncle  be  lawful  or  not 

4.  The  fourth  and  last  point  is,  if  the  uncle  in  this  case  may  take  as 
a  {e)  purchaser,  forasmuch  as  the  elder  son  had  a  daughter,  which  was 
heir  general  and  right  heir  of  Edward  Shelley,  at  the  time  of  the  exe- 

(d)  Mo.  137 ;  Co.  Litt.  861  b ;    1  Ca  106  a. 

(e)  1  And.  70 ;  Mo.  137, 189. 

Q  q2 
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cution  of  the  recovery.  And  this  case  was  argued  by  {e)  Anderson, 
the  Queen's  Serjeant,  and  Gawdy  and  Fenner,  Serjeants,  for  the  plain- 
tifl^  and  by  Popham,  Solicitor-General,  Cowper  and  Coke,  for  the 
defendant 

And  as  to  the  first  point,  the  plaintiff's  counsel  argued  that(y)  exe- 
cution might  be  sued  against  the  issue  in  tail ;  and  their  principal 
reason  was,  because  the  judgment  given  against  the  tenant  in  tail,  and 
the  judgment  for  the  tenant  in  tail  to  have  in  value  against  the  vouchee, 
bound  the  right  of  the  estate  tail,  and  the  issue  in  tail  shall  not  avoid 
it  by  the  statute  de  donis  conditionalibus,  because  the  law  adjudgeth 
that  in  respect  of  the  intended  recompence  the  issue  in  tail  was  not 
prejudiced :  as  if  tenant  in  tail  grant  a  rent  for  the  release  of  one  who 
hath  a  right  to  the  land,  it  shall  bind  the  issue  in  tail,  because  it  is  for 
the  benefit  of  the  issue,  and  so  not  restrained  by  the  said  act,  as  it  is 
agreed  in  (g)  44  E.  3,  21  b,  Octavian  Lumhard^s  Case.  And  if  the 
recovery,  upon  which  execution  is  had  in  the  life  of  the  tenant  in  tail, 
shall  not  be  a  bar  to  the  issue,  it  would  be  mischievous  and  a  great  im- 
peachment to  common  assurances  of  lands.  And  further,  it  was  said, 
that  the  right  of  the  estate  tail  was  bound  by  the  judgment  and  not  by 
the  execution;  for  if  the  right  of  the  estate  tail  was  not  bound  by  the  [K) 
judgment,  it  could  not  be  bound  or  barred  by  the  execution  had  after- 
wards. 

As  to  the  second  point,  they  conceived  that  it  was  not  any  question, 
but  that  the  recoverors  had  not  the  reversion  presently  by  the  (t)  judg- 
ment, notwithstanding  the  lands  were  in  lease  for  years ;  for  they  said, 
that  the  judgment  was  that  the  demandant  should  recover  seisin  of  the 
land  which  was  but  executory,  and  could  not  be  executed  until  execu- 
tion, entry  or  claim.  As  if  a  common  or  reversion  or  any  other  thing 
which  lieth  in  grant  be  granted  upon  condition,  if  the  condition  be 
broken,  the  thing  granted  is  not  in  the  grantor  before  claim ;  for  it  was 
said,  that  when  a  man  may  enter  or  claim,  the  law  will  not  adjudge 
him  in  possession  until  {h)  entry  or  claim. 

As  to  (Z)  the  third  point,  which  was  the  great  doubt  of  the  case,  they 
argued,  that  the  said  Richard  the  uncle  was  in  by  purchase,  and  ex 

{e)  Mo.  1S7.  67 ;  20  Ed.  4.  13  b. 

(/)  Mo.  137,  140;    1  Co.  96  a,   106  a;  (h)  7  Co.  39  a;  10  Co.  38  a. 

Co.  Litt  361  b.  (i)  I  Co.  96b;  1  Roll.  270;  Ma  141; 

{g)  1  Co.  96  b ;  Plowd.  436  b,  466  a  ;  Co.  Dy.  376.  pi.  26 :  3  Keb.  699. 
Litt  343  b ;  10  Co.  37  b ;  1  Roil.  842 ;  Br.  (k)  Co.  Litt  218  a;  2  Co.  53  b. 

"  Charge,"  4 ;  Br. «  Tail,"  6 ;  Doct  &  Stud.  (/)  1  Co.  97  b,  106  b. 

49  a ;  ManxePt  Case,  Plowd.  14  b ;  2  Brownl. 
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consequenti  the  entry  of  the  defendant  upon  him  was  not  lawful ;  and 
this  in  efiect  was  their  principal  reason : 

Argument, — That  which  originally  vests  in  the  heir,  and  was  not  in 
the  ancestor,  vests  in  the  heir  by  purchase. 

But  this  use  (m)  originally  vested  in  Richard  Shelley,  and  never  was 
vested  in  Edward  Shelley.  And  therefore  the  use  vested  in  Richard 
Shelley  by  purchase. 

That  the  use  never  vested  in  Edward  Shelley  they  said  was  mani- 
fest, for  before  the  recovery  executed  no(n)  use  could  be  raised,  for 
the  use  ought  to  be  raised  out  of  the  estate  of  the  recoverors ;  but  the 
recovery  was  not  executed  in  the  life  of  Edward  Shelley,  and  therefore 
no  use  could  rise  during  his  life.  And  Anderson,  Serjeant,  said,  it 
was  impossible  that  Richard  Shelley  should  be  in  by  descent,  because 
no  right,  title,  action,  use  or  other  thing  touching  the  uses  limited  by 
the  said  indentures,  did  descend  to  Richard,  but  only  a  thing  intended 
to  him,  which  intent  in  his  life  received  no  perfection  ;  and  therefore 
this  case  was  not  like  any  case  where  a  right,  title,  action,  use  or  other 
thing  descendeth  from  the  ancestor  to  the  heir,  but  is  like  the  case 
in(o)  6  E.  4,  6  a,  where  the  wife  consents  to  a  ravisher,  having 
issue  a  daughter,  the  daughter  enters  by  the  statute  of  (/?)  6  R.  S,  a 
son  is  afterwards  bom,  he  shall  never  devest  it,  for  it  vested  in  the 
daughter  by  purchase ;  so  is  the  case  agreed  in  9  H.  7,  25  a.  If  a 
lease  be  made  to  one  for  life,  the  remainder  to  the  right  heirs  of  J.  S., 
if  J.  S.  dies  having  a  daughter,  his  wife  with  child  with  a  son,  the 
daughter  claims  it  by  purchase,  and  therefore  the  son  born  after  shall 
never  devest  it ;  but  they  relied  principally  upon  the  case  {q)  in  9  H.  7, 
25  a,  that  if  a  condition  descends  to  the  daughter,  and  she  enters  for 
the  condition  broken,  the  son  bom  afterwards  shall  never  enter  upon 
her,  and  yet  there  she  is  in  by  descent,  and  the  title  of  her  entry,  that 
is  to  say,  the  condition  she  hath  as  heir ;  and  yet  because  she  was  the 
first  in  whom  it  vested,  the  son  born  aftfer  shall  not  devest  it,  which  is 
a  stronger  case  than  our  case  at  the  bar. 

And  further,  it  was  said  by  the  plaintiflfs  counsel,  that  although  the 
recovery  had  been  executed  in  the  life  of  Edward  Shelley,  yet  ought 

(m)  Mo.  ]  37.  42  b,  45  b ;  2  Inst  434 ;  Long.  Quinto,  E.  4, 

(«)  1  And.  70.  58  a ;  I  H.  6, 1  a ;  Fitz.  "  Coron."  1  ;  Sro. 

\o)  3  Co.  39  b,  61  b  ;  Fite.  "  Assize,"  27 ;  "  Rape,"  4 ;  Br.  "  Appeal,"  48  ;  Br.  **  Par- 

Plowd.  43  a,  56  b;  Br.  ''Done,"  28;  Br.  lianient,"89;  Stamt '' Coron."  82 ;  6R.2, 

**  Entre  Congeable,"  94;  9  H.  7,  25  b;  1  cap.  6. 

Co.  98b,  137  b.  (<;)  Mo.  150;   1  Co.  99  a;  8  Co.  76  a; 

(  p)  Br.  "  Entre  Congeable,"  94;  Plowd.  Hob.  31 ;  Cro.  Car.  87. 
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the  heir  male  to  take  by  purchase ;  for  they  said,  that  the  manner  of 
the  limitation  of  the  uses  is  to  be  observed  in  this  case,  which  is  first 
to  Edward  Shelley  for  the  term  of  his  life,  and  after  his  death  to  the 
use  of  others  for  the  term  of  twenty-four  years,  and  after  the  twenty- 
four  years  ended,  then  to  the  use  of  the  heirs  male  of  the  body  of  the 
said  Edward  Shelley  lawAiUy  begotten,  and  of  the  heirs  (r)  mak  of 
the  body  of  the  said  heirs  male  lawfully  begotten ;  in  which  case  they 
said,  that  if  the  heirs  male  of  the  body  of  Edward  Shelley  should  be 
words  of  limitation,  then  the  subsequent  words,  viz.  and  of  the  heirs 
male  of  the  body  of  the  said  heirs  male  lawfully  begotten,  would  be 
void ;  for  words  of  limitation  cannot  be  added  and  joined  to  words  of 
limitation,  but  to  words  of  purchase.    And  they  said,  that  forasmuch 
as  those  words,  heirs  male  of  the  body  of  Edward  Shelley,  might  be 
words  of  purchase,  that  in  this  case  the  law  will  construe  and  take  them 
as  words  of  purchase,  for  otherwise  the  said  subsequent  words  (and  of 
the  heirs  male  of  their  bodies)  would  be  void.    And  such  («)  construc- 
tion is  always  to  be  made  (of  a  deed)  that  all  the  words  (if  possible) 
agreeable  to  reason  and  conformable  to  law  may  take  efiect  according 
to  the  intent  of  the  parties,  vnthout  rejecting  of  any,  or  by  any  con- 
struction to  make  them  void.   And  therefore  Anderson  put  this  case,  if 
a  man  makes  a  feoffinent  in  fee,  to  the  use  of  himself  for  life,  and  after 
his  decease  to  the  use  of  his  heirs,  in  this  case  the  fee  simple  is  exe- 
cuted ;  but  in  the  same  case,  if  the  limitation  be  to  the  use  of  himself 
for  life,  and  after  his  decease  to  the  use  of  his  heirs,  and  of  their  heirs 
female  of  their  bodies,  in  this  case  these  words  (his  heirs)  are  words 
of  purchase  and  not  of  limitation ;  for  then  the  subsequent  words  (and 
of  their  heirs  female  of  their  bodies)  would  be  void.     So  they  con- 
cluded this  point ;  first,  that  no  use  could  rise  until  execution  sued ;  no 
execution  was  sued  in  the  life  of  Edward  Shelley,  and  then  it  first 
vested  in  Richard  as  a  purchaser  before  the  son  of  the  elder  son  was 
bom:   and  for  the  latter  reason,  admitting  the  recovery  had  been 
executed,   notwithstanding   the   heirs  male  of  the  body  of  Edward 
Shelley  should  take  by  purchase,  and  so  quacunque  via  data,  they 
concluded,  that  the  use  first  settled  in  Richard  Shelley  as  a  mere 
purchaser.    And  {t)  as  to  the  latter  point,  which  in  efifect  (admitting, 
as  hath  been  said,  that  the  said  words  were  words  of  purchase)  was, 

(r)  1  And.  70;  Mo.  138,  140;  Cro.  Car.      Cro.  Eliz.  208. 
24;  1  Co.  104  a.  (t)  1  Co.  106  b. 

(«)  Ma  138 ;  Co.  Litt  313  a  ;  6  Co.  64  b ; 
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that  a  lease  for  life  is  made  to  A.,  the  remainder  to  the  heirs  male  of 
the  body  of  Edward  Shelley;  if  in  this  case  Richard  may  take  this 
estate  tail  by  purchase  as  heir  male,  notwithstanding  his  elder  brother 
had  issue  a  daughter  which  is  living,  and  who  was  his  heir  general; 
they  said  there  was  no  difierence  as  to  that,  where  an  estate  tail  is 
limited  by  gift  executed  and  when  by  way  of  remainder,  nor  when  the 
heir  male  of  the  body  claims  by  descent,  nor  when  by  purchase ;  for 
if  an  estate  had  been  made  to  Edward  Shelley,  and  to  the  heirs  male 
of  his  body,  in  that  case  Richard  Shelley  without  doubt  should  have 
had  the  land  by  descent,  and  that  by  a  construction  on  the  statute  de 
danis  conditianalibus,  to  fulfil  the  mind  and  intent  of  the  donor. 

And  so  it  is  if  I  give  lands  to  a  man  and  to  his  heirs  female,  and 
the  donee  hath  issue  male  and  female,  although  the  female  be  not  heir 
general,  yet  she  is  heir  special  to  claim  per  formam  doni.  And  this 
was  in  e£fect  the  substance  of  the  three  arguments  published  and 
delivered  at  large  on  the  plaintiflTs  part  before  the  Justices  of  the 
Queen's  Bench  in  Hilary  and  Easter  Terms,  in  the  twenty-third  year 
of  the  reign  of  Queen  Elizabeth. 

On  the  defendant's  part  it  was  argued  contrary.  As  to  the(tt) 
first  point  it  was  argued  that  execution  could  not  be  sued  against 
the  issue  in  tail ;  and  therefore  as  it  hath  been  agreed  that  the 
judgment  only  against  the  tenant  in  tail  did  not  bind,  but  the  judg- 
ment to  have  in  recompence  seqtdtur  ct  concessis,  that  the  issue  in  tail 
cannot  be  barred:  and  for  proof  that  in  this  case  the  issue  in  tidl 
could  not  have  any  recompence,  first,  it  was  said,  that  if  execution 
could  not  be  sued  against  the  issue  in  tail,  then  the  issue  in  tail  could 
not  take  any  benefit  of  the  recompence.  For  it  is  agreed  in(x)  17 
E.  2,  title  "Recovery  in  Value,"  Fitz.  33 (y),  1  E.  3,  fo.  12,  that 
he  who  vouches  shall  never  have  execution  against  the  vouchee  before 
execution  sued  against  himself;  so  that  the  judgment  to  recover  over 
in  value  is  not  material  (as  the  case  is)  unless  %xecution  may  be  sued 
against  the  issue,  which  cannot  be  in  this  case.  For  he  who  is  in  of 
an  estate  in  possession  by  title  paramount  a  recovery,  shall  not  be 
bound  by  the  same  recovery ;  but  the  issue  in  tail  in  our  case  is  in  of 
an  estate  in  possession  which  he  had  by  title  paramount  the  recovery, 
and  therefore  the  issue  in  tail  shall  not  be  bound  by  the  recovery.  In 
proof  of  the  first  proposition  it  hath  been  adjudged  in  (z)  28  H.  8, 

(if)  Co.  Litt  361b;  1  Ca  94b;  1  And.      Digas. 
70;  Mo.  137,  139;  1  Co.  136  a.  (y)  Co.  Litt.  376  b. 

(x)  Co.  LitU  376  b;  17  Ed.  4,  4  a,  by  («)  Wentw.  148,  149;  Yely.  33,  88;  1 
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reported  by  Serjeant  Bendloe,  which  case  began  S6  H.  8,  in  the  book 
at  large^  where  the  case  was,  that  an  executor  having  judgment  to 
recover  a  debt  due  to  the  testator,  and  dying  intestate  before  execution, 
and  the  ordinary  committing  the'  administration  of  the  first  testator  to 
one,  that  the  administrator  could  not  sue  execution  upon  that  recovery, 
because  he  deriveth  his  interest  from  and  represents  the  person  of  the 
testator,  and  so  before  the  recovery,  (u)  So  it  is  if  there  be  two  joint- 
tenants,  and  one  makes  a  lease  for  years  rendering  rent,  the  lessor  dies, 
the  other  shall  not  have  the  rent,  because  he  claims  by  the  first  feoffor 
which  is  paramount  the  lease  and  the  reservation.  (:r)  So  if  tenant  for 
life  makes  a  lease  for  years  reserving  rent,  and  afterwards  surrenders 
to  him  in  the  reversion,  not  being  in  by  force  of  his  ancient  reversion, 
he  cannot  have  the  rent  newly  reserved :  and  in  proof  that  the  issue  in 
tail  was  in  by  a  title  paramount  the  recovery,  he  said,  that  the  issue  in 
tail  shall  avoid  all  charges,  leases  and  other  incumbrances  made  by  his 
ancestor,  because  he  claims  per  formam  donu  And  if  tenant  in  fee 
simple  makes  a  lease  for  life,  and  suffers  a  recovery,  he  and  his  heirs 
are  for  ever  concluded ;  but  he  said,  if  tenant  in  tail  be  of  a  reversion 
expectant  on  an  estate  for  life,  and  he  suffers  a  recovery,  and  hath  judg- 
ment to  recover  over  in  value,  yet  his  issue  shall  avoid  the  recovery, 
for  he  shall  not  be  estopped,  because  he  claims  in  per  formam  doni: 
but  if  execution  had  been  sued  in  the  life  of  tenant  in  tail,  then  foras- 
much as  the  estate  tail  doth  not  descend  to  the  issue,  and  forasmuch  as 
then  he  may  sue  execution  over,  it  is  good  reason  to  bar  the  estate  tail; 
but  if  the  issue  in  tail  be  in  by  lawful  descent  in  possession  of  the 
estate  tail  before  the  recovery  executed,  then  the  law  seems  to  be  other- 
wise, (y)  Octavian  LumbarcTs  Case  in  44  E.  3,  which  hath  been  cited 
on  the  other  side,  was  not  against  this  opinion,  for  there  the  issue  in 
tail  reaped  the  benefit  of  the  release  made  to  his  ancestor ;  but  in  our 
case  the  issue  in  tail  being  in  of  an  estate  tail  paramount  the  recovery, 
caimot  take  benefit  oftthe  recompence  over.  And  wherefore  should 
not  the  issue  in  tail  in  this  case  be  at  liberty  to  choose,  whether  he 
will  take  the  estate  tail,  or  otherwise  to  admit  execution  to  be  sued 


Jones,  214»  248 ;  Mo.  4, 189,  680 ;  O.  Ben. 
2,  pi.  5 ;  N.  Ben.  18,  pi.  24 ;  5  Co.  9b; 
Cro.  Jac.  4,  394 ;  Cro.  Car.  167,  227,  451 ; 
2  Sauud.  149;  1  Roll.  890.  907  ;  1  Sid.  29; 
March,  9;  1  And.  23;  Finch,  4b,  ^ a;  17 
Car,  2,  c.  8 ;  Swinb.  323 ;  Cro.  Eliz.  435. 

(«)  Mo.  139;  Finch,  4b;  Co.  Litt  185a, 
318 a;  Poph.  145;  Dy.  187,  pi.  5;  Roll. 
Rep,  309,  442;  Cro.  Jac.  417. 


(x)  Mo.  94,  139;  11  Co.  18  a;  Co.  LitL 
185  a,  318  a. 

(y)  44  E..3,  21,  b.  3 ;  Keb.  287 ;  Haid. 
209,  384;  Plowd.  436  b,  466  a;  Maiuert 
Case,  Plowd.  14  b,  15  a;  Sty.  320;  1  Co. 
94a;  Co.  Litt.  343b;  Br.  "Charge,"  4; 
Br.  "Tail,"  6;  1  Roll.  812;  10  Co.  37  b; 
Doct.  &  Stud.  49  a ;  2  BrownL  67 ;  2  Bolstr. 
43 ;  Raym.  349. 
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against  him,  and  to  sue  execution  over  in  value,  as  well  as  in  14  H.  6, 
foL  2f  in  the  case  of  exchange ;  in  which  case,  although  assets  of  greater 
value  descend  to  him  than  the  land  in  tail,  yet  he  may  choose  to  have 
the  one  or  the  other  at  his  election? 

And  if  tenant  in  tail  be  disseised  and  levies  a  fine  to  the  disseisor 
without  warranty  and  dies,  if  the  issue  in  tail  enters  and  is  seised  by 
force  of  the  tail  before  all  the  proclamations  are  made,  although  the 
proclamations  be  afterwards  made,  yet  that  does  not  bar  the  issue :  so 
if  tenant  in  tail  levies  a  fine  and  disseises  the  conusee,  and  (z)  dies 
before  all  the  proclamations  are  made,  and  after  the  proclamations  in 
the  time  of  the  issue  in  tail  pass,  yet  the  issue  is  not  bound  thereby, 
by  the  statute  of  (a)  32  H.  8 ;  and  yet  the  words  of  the  act  are,  that  all 
fines  after  proclamations,  &c.  shall  bar,  &c. ;  but  it  hath  always  been 
held,  if  the  issue  in  taiil  be  remitted  and  seised  by  force  of  the  tail 
before  the  bar  be  complete,  that  is  to  say,  before  the  proclamation  be 
passed,  the  issue  is  not  bound ;  so  in  this  case,  before  execution  sued 
the  issue  in  tail  is  seised  by  force  of  the  tail,  and  in  per  formam  doni 
before  the  bar  is  complete,  and  therefore  the  execution  cannot  be  sued 
against  him,  nor  can  any  bar  after  the  death  of  his  father  be  made  to 
the  estate  tail  which  is  descended  to  him  in  possession.  And  it  is 
agreed  in  (ft)  7  E.  3,  335,  that  if  a  disseisor  at  the  common  law  before 
the  statute  of  non-claim  had  levied  a  fine,  or  suffered  a  judgment  in  a 
writ  of  right,  until  execution  sued,  they  were  not  bars,  for  the  year 
shall  be  accounted  after  the  transmutation  of  the  possession  by  execu- 
tion of  the  fine  or  recovery ;  and  so  it  is  said  in  StoweFs  Case,  Plowd. 
Com.  357  b;  and  the  books  in(c)  28  Ass.  pi.  32  (d);  7  H.  4,  fol.  17, 
17b;  Plowd.  Com.  55b;  12E. 4,  fol.  20a,  were  cited,  that (e)  execution 
upon  a  feigned  recovery  against  the  father,  cannot  be  sued  against  the 
issue  in  tail. 

To  the  (J)  second  point  they  argued,  that  forasmuch  as  the  land 
was  in  (g)  lease  for  years,  that  the  recovery  was  executed  by  judgment 
of  law  presently  after  the  judgment.  And  a  diflFerence  was  taken  when 
the  lands  were  in  the  possession  of  the  tenant  at  the  time  of  the  judg- 
ment, and  when  the  lands  were  in  lease  for  years.     And  their  reason 

(«)  Poph.  63;  1  And.  48,  2  And.  177;       Fitz."  Assize,"  271. 
Owen,  75.  (a)  Br.  "  Fauxifier  de  Recovery,"   10 ; 

(a)  32  H.  8,  3d ;  Co.  Litt.  262  a ;  3  Co.      Br.  "  Remitter,"  9. 

51  a,  87  a  ;  10  Co.  50  a.  (e)  Co.  Litt  361  b ;  Dy.  35,  pi.  28 ;  376, 

( b)  Plowd.  357 ;  Fite. "  Contin.  Claim,"  7 ;      pi.  26  ;  10  Co.  38  a ;  12  E.  4,  15  a. 
Co.  Litt.  262.  (/)  1  Co.  24  a,  b,  106  b. 

(e)  Br.  "  Fauxifier  de  Recovery,"  19;  (g)  Palm.  256;  Mo.  139. 
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of  the  diflerence  was,  because  the  recoverors  in  the  one  case  may  sue 
execution,  and  in  the  other  case  may  not ;  and  because  the  recoverors 
cannot  sue  execution,  the  law  will  therefore  adjudge  them  in  execution 
presently;  the- reason  thereof  is,  that  otherwise  the  lessee  during  the 
term  might  commit  waste,  and  would  be  (A)  dispunishable  by  the  re- 
coveror ;  but  if  the  recoveror  may  enter  or  sue  execution,  then  he  may 
prevent  it  And  therefore,  if  a  fine  sur  cognisance  de  droit  tantum  be 
levied  of  land  in  possession,  the  cognisee  hath  nothing  before  entry,  as 
it  is  agreed,  48  E.  3,  fo.  15  b  (i) ;  10  H.  6,  fo.  16  b ;  and  Litt  in  his 
chap,  of  Attornment  (A),  fo.  131  b.  But  if  a  fine  sur  cognisance  dedroU 
tantum  be  levied  of  a  reversion  upon  an  estate  for  life  or  years,  or  of  a 
seignory,  or  any  other  thing  which  lieth  in  grant,  there  the  reversion, 
or  thing  which  lieth  in  grant  passes  presently.  And  it  was  said,  that 
a  common  recovery  is  in  mature  of  a  common  conveyance,  and  so  it 
appears,  that  a  reversion  or  thing  which  lieth  in  grant  is  more  easily 
transferred  firom  one  person  to  another,  than  an  estate  of  fireehold  in 
possession.  A  condition  is  executory  as  well  as  a  judgment ;  but  if  the 
feoffor  cannot  enter,  there  the  law  will  adjudge  him  in  possession  pre- 
sently. And  therefore  it  is  holden  in  {])  20  H.  7,  fo.  4  b,  30  E.  4,  fo. 
19  a,  and  22  E.  4,  that  if  the  condition  be  collateral,  and  the  feoffee 
makes  a  lease  back  again  for  years  to  the  feoffor,  and  then  the  con- 
dition is  broke,  the  law  will  adjudge  the  feoffor  in  of  fee  simple  imme- 
diately, because  he  cannot  enter ;  and  yet  in  that  case  he  may  say,  that 
forasmuch  as  he  cannot  enter,  therefore  he  ought  to  make  claim ;  yet 
the  law  in  that  case  requires  no  claim  to  be  made ;  but  in  the  case 
before,  it  is  otherwise,  where  no  lease  for  years  had  been  made  back 
again,  and  the  reason  may  be  for  the  mischief  before  mentioned. 

The  case  of  Littleton  (m),  fol.  84,  was  likewise  cited,  where  Litdeton 
is  of  opinion,  that  in  the  case  of  a  condition  the  fee  simple  shall  be  re- 
vested again  in  the  lessor,  because  he  cannot  enter,  and  the  law  will 
adjudge  him  in  possession  without  entry  or  claim.  It  was  likewise 
said,  that  those  things  which  lie  in  grant,  as  in  the  case  before  remem- 
bered of  the  fine,  they  pass  to  the  conusee  immediately,  by  the  fine 
levied ;  so  in  the  case  of  a  common  recovery  (which  is  now  become  a 
common  assurance  and  conveyance),  such  things  which  lie  in  grant  are 

{h)  Mo.  139;  Co.  Litt.  266  b.  (/)  1  Co.  174  a;  Br.  "  Condition/'  167; 

(i)  Br.  «  Attornm."  42 ;  Fitz.  "  Attomm."  8  H.  7,  8  a ;  4  Co.  63  a ;  Co.  Litt.  218 1,  b ; 

2.  1  Roll.  939;  11  H.  7,  21  b. 

(Ar)  Litt  B.  579,  580;   Co.  Litt.  319  b,  (m)  Litt.  81  b,  8.  350 ;  Co.  Litt.  216  b. 
320  a;  Vaugb.  39. 
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in  the  recoveror  by  the  judgment  And  therefore  there  are  some  opi- 
nions in  the  books,  in  (n)  22  Ass.  pi.  84  (o),  45  £.  3,  fol.  26  h,  and 
30  E.  3f  fol.  33^  that  if  a  man  hath  judgment  to  recover  a  (p)  rent,  or 
common,  or  anything  which  lieth  in  grant,  there  the  thing  so  reco- 
vered is  in  the  recoveror  by  the  judgment ;  for  the  books  say,  that  the 
demandant  is  in  seisin  immediately  by  the  judgment  And  they  cited 
the  case  in  27  (q)  H.  8,  fol.  7  a,  which  is  direct  in  the  point,  that  the 
recovery  is  executed  immediately  by  the  judgment ;  the  land  being  in 
lease  for  years.  So  they  said,  first,  that  execution  could  not  be  sued 
against  issue  in  tail ;  secondly,  if  it  was  necessary  that  execution  should 
be  had  in  the  life  of  Edward  Shelley,  that  it  was  executed  by  the  judg- 
ment of  the  law ;  and  if  the  judgment  was  executed  by  operation  of  the 
law,  then  the  estate  tail  to  his  heirs  male  of  his  body  was  in  Edward 
Shelley,  and  consequently  the  entry  of  the  defendant  was  without  doubt 
lawful. 

But  for  the  argument  of  the  third  (r)  point,  which  was  the  great  doubt 
in  the  case,  admitting  the  law  in  both  the  said  points  'to  be  against  the 
defendant;  that  is  to  say,  that  execution  might  be  sued  against  the 
issue  in  tail ;  and  that  the  recovery  was  not  executed  in  the  life  of 
Edward  Shelley,  but  after  his  death,  and  before  the  defendant  was 
bom ;  yet,  the  defendant's  counsel  argued,  that  the  defendant's  entry 
was  lawful.  The  first  reason  in  eflfect  was  as  foUoweth : — when  the  law 
prescribes  a  means  to  perfect  or  settle  any  right  or  estate,  if  by  the  act 
of  God  this  means,  in  some  circumstances  (as  in  our  case  in  time),  be- 
comes impossible,  yet,  no  party  who  was  to  have  received  benefit,  if 
the  means  had  been  with  all  circumstances  executed,  shall  receive 
any  prejudice  for  not  executing  it  in  such  circumstance,  which  became 
impossible  by  the  act  of  God,  if  everything  be  performed  without 
laches  that  the  parties  might  perform  ;  for  it  would  be  unreasonable 
that  those  things  which  are  inevitable  by  the  act  of  God,  which  no  in- 
dustry can  avoid,  nor  policy  prevent,  should  be  construed  to  the  pre- 
judice of  any  person  in  whom  there  was  no  laches.  And  therefore  the 
(pr4B8cript),  general  rule  of  law  is^  that  although  a  man  shall  not  be  (s) 
tenant  by  the  curtesy  without  actual  seisin,  yet,  of  a  rent,  or  of  an 
advowson,  if  the  wife  dies  before  the  rent  day,  or  before  the  avoidance, 

(»)  Fitz.  «  Assize/*  228;  Br.  <*  Seisin/'  (r)  1  Co.  94  a,  b,  95  a,  b ;  1  Co.  106  b. 

36.  («)  6  Co.  68  a;  Co.  Litt.  29  a;  F.  N.  B. 

(o)  Co.  Litt  84b;  1  Co.  94b.  149a;  Fitz.  "  Descent,"  8;  Fitz.  "  Bar/' 

(  p)  1  Roll.  681.  293  ;  Perk.  s.  468,  469 ;  Doct.  &  Stud.  84  a  ; 

(q)  Br.  "  Assize,"  1 ;  Br.  "  Resceit,"  1.  Br.  "  Tenant  per  le  Courtesy,"  4. 
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he  shall  be  tenant  by  the  curtesy,  as  it  is  agreed  in  7  E.  3,  '66  a,  b,  and 
3  H.  7,  5  a ;  for  by  the  act  of  God  it  is  become  impossible  for  him  to 
have  actual  possession.  Also  if  lessee  for  the  term  of  another  man's 
life,  be  disseised  of  certain  lands,  and  the  disseisor  takes  the  profits 
of  them,  now  if  the  disseisee  will  recover  the  mesne  profits,  the  means 
which  the  law  prescribes  for  it  is,  that  the  tenant  for  the  other  man's 
life  shall  re-enter,  and  then  he  shall  recover  all  the  mesne  profits  in 
an  {t)  action  of  trespass  ;  but  if  the  means  become  impossible  by  the 
act  of  God,  by  the  death  of  the  cestuy  que  vie,  so  that  he  cannot  re- 
enter, then  he  shall  have  an  action  of  trespass  without  any  re-entry, 
because  the  means  is  become  impossible  by  the  act  of  God,  viz.  the 
re-entry,  as  it  is  held  in  («)  38  H.  6,  fol.  28  a.  Also  if  a  (x)  lessee 
covenants  to  leave  a  wood  in  as  good  plight  as  the  wood  was  at  the 
time  of  the  lease,  and  afterwards  the  trees  are  blown  down  by  tempest, 
he  is  discharged  of  his  covenant  quia  (y)  impotentia  excusat  legem,  as  it 
is  held  in  40  E.  3, 6  a.  So  if  the  {z)  father  be  enfeoffed  with  warranty 
to  him  and  to  his  heirs,  and  afterwards  the  father  enfeoff  his  son  and 
heir  apparent  with  warranty,  and  afterwards  dies  ;  now  in  regard  the 
act  of  God  hath  destroyed  the  warranty  between  the  fiither  and  the  son, 
the  son  shall  vouch  as  heir,  although  he  is  in  by  purchase,  because  tfie 
act  of  God  hath  determined  the  warranty  between  the  father  and  the 
son,  as  it  is  adjudged  in  {a)  43  E.  3,  S3  b ;  and  30  E.  3,  S2. 

So  in  this  case,  when  Edward  Shelley  died  the  morning  of  the  same 
day  that  judgment  was  given,  immediately  upon  the  judgment  the  re- 
coverors  sued  forth  an  habere  fac*  seisinam,  so  that  no  laches  was  in  any 
party,  but  it  became  impossible  by  the  act  of  God  that  execution  could 
be  had  in  the  life  of  Edward  Shelley,  and  therefore  execution  being 
had  after  his  decease  shall  not  prejudice  the  son  bom  after,  who  at 
that  time  was  in  utero  matris.  The  second  reason  was,  because  the 
use  vested  in  R.  S.  although  not  directly  by  descent  as  to  have  his  age, 
or  to  toll  an  entry,  &c.,  yet  in  the  nature  and  degree  of  a  descent  by 
reason  of  the  original  act  begun  in  the  life  of  the  ancestor ;  and  their 
reason  in  substance  was  to  this  purpose.  Where  the  heir  takes  any 
thing  which  might  have  vested  in  the  ancestor,  the  heir  should  be  in 
by  descent ;  then  although  it  first  vested  in  the  heir,  and  never  in  the 

(0  Co.Litt257a;  13 H.  7, 15b;  9  E. 4,  6  Co.  21  b,  68a,  69b;  9  Co.  78a;  10  Co. 

39  b,  by  Pi^ot  139  b ;  Co.  Litt  29  a,  384. 

(u)  1  Roll.  Rep.  147.  (z)  11  Co.  81  a;  Co.  Litt  884b;  2  RoU. 

(x)  Palm.  549;  Hard.  387;  Allen,  27.  742;  1  Roll.  Rep.  180. 

(y)  Hard.  387  ;  4  Co.  11  a ;  5  Co.  22  a ;  (a)  Statham,  "  Age,"  2 ;  Lucas,  R.  421. 
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ancestor,  yet  the  heir  shall  take  it  in  the  nature  and  course  of  a  descent; 
but  in  the  case  here  the  use  might  have  vested  in  E.  S.,  and  if  it  had 
vested  in  E.,  then  R.  S.  would  have  taken  by  descent,  and  therefore 
R.9  in  this  case,  ought  to  take  this  use  in  the  nature  and  course  of  a 
descent  And  therefore  if  a  fine  had  been  levied  mr  cognisance  de 
droit  tantum  to  E.  Shelley  in  fee,  and  after,  and  before  execution,  E. 
had  died,  and  R.  had  entered  before  H.  was  bom ;  now  although  R.  be 
the  first  who  entereth,  yet,  forasmuch  as  this  fine  was  levied  to  his 
ancestor  and  his  heirs,  so  that  he  claimeth  by  wordd  of  limitation,  and 
forasmuch  as  the  first  and  original  act  was  done  in  the  life  of  the  father, 
and  because  it  might  have  vested  in  the  ancestor,  and  if  it  had  vested 
in  the  ancestor,  it  had  descended, — for  this  cause  Richard  had  taken  it 
in  course  and  degree  of  a  descent,  and  the  entry  of  the  defendant  had 
been  lawfiil  upon  him.  And  yet  in  that  case,  R.  should  not  have  been 
in  directly  by  descent  either  to  be  in  (i)  ward,  or  to  have  had  his  age, 
or  to  have  tolled  the  entry  of  one  who  had  right ;  but  otherwise  it  is 
when  the  remainder  is  limited  to  the  right  heirs  of  J.  S.,  &c.,  for  there 
it  beginneth  in  the  son  by  name  of  purchase,  and  never  could  have 
vested  in  the  brother,  as  the  book  in  (c)  9  H.  7,  24,  cited  by  the  other 
side,  is  agreed.  So  in  the  case  of  ravishment  (d),  5  E.  4,  fol.  6,  which 
was  cited  on  the  other  side ;  for  in  these  cases  and  all  the  others  which 
have  been  put  by  the  other  side,  the  estate  vested  originally  by  pur- 
chase, and  no  beginning  was  in  the  life  of  the  ancestor,  which  could 
ever  have  vested  in  the  ancestor.  And,  6  E.  3,  tit.  "  Age,"  Bro.  51, 
if  R.  S.  had  a  seignory  by  descent,  and  ailerwards  the  tenancy  had 
escheated,  and  after  the  son  is  born,  in  that  case  the  son  shall  enter 
upon  him  ;  for  although  the  tenancy  first  vested  in  him,  and  never  was 
in  the  father,  yet,  because  the  original  cause,  viz.  the  seignory,  was  in 
the  father,  therefore  the  son  shall  enter  upon  the  uncle.  And  Chapman  s 
Case,  in  Plowden's  New  Reports,  fol.  284,  was  cited,  for  there  it  appears, 
that  (e)  a  covenant  was  made  with  Chapman,  that  he  would  make  a 
lease  for  years  to  Chapman,  &c.,  and  before  the  lease  was  made  Chap-  # 
man  died,  and  then  the  lease  was  made  to  his  executors,  so  that  the 
term  did  first  commence  in  the  executors ;  yet,  forasmuch  as  the  co- 
Tenant  made  to  the  testator  was  the  cause  of  the  making  of  the  estate 

(&)  Co.Litt7db;  2IloU.38;  11  Hen.  7,  (d)  1  Co.  95  a;  3  Co.  39  b,  61b;  Fitz. 

12a.  "Assize,"    27;    Plowd.  43  a,   56  b;    Br. 

(e)  9  H.  7,  25  a ;  1  Co.  95  a ;  Mo.  140  a  ;  «  Done,"  28  ;  Br.  "  Entre  Congeable,"  94 ; 

1  Co.  99  a ;  Cra  Car.  87 ;  8  Co.  76  a ;  Hob.  1  Co.  137  b ;  Fitz.  "  Age,"  46. 

2.  (e)  3  Bulstr.  257. 
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to  the  Executors,  for  that  reason  the  term  was  assets  in  the  executor's 
hands,  as  well  as  if  it  had  been  made  to  the  testator  himself.  So  in 
our  case,  although  the  land  first  vested  in  R.,  yet  it  vested  by  reason 
of  the  recovery  had  against  E.  S.  and  the  indenture  made  by  him,  and 
therefore  R.  shall  be  in  course  of  descent,  as  well  as  the  executors  in 
the  course  of  executors. 

Moreover,  admitting  that  E.  S.  had(/)  exchanged  certain  land  with 
another,  and  the  other  had  entered  into  the  land  of  E.  S.,  but  E.  S. 
had  died  before  the  entry  ;  the  law  is  clear  that  the  heir  of  E.  S.  may 
enter  into  the  land  taken  in  exchange  if  he  will.  And  so  Perkins  clearly 
takes  it,  fol.  57  a ;  then  admitting  that  R.  S.  had  entered  into  the  land 
taken  in  exchange,  now  he  is  the  first  in  whom  the  land  vests ;  but 
because  it  might  have  vested  in  E.  S.,  and  because  he  came  to  it  by 
words  of  limitation,  the  son  of  the  elder  son  bom  afterwards  shall 
enter  upon  him :  and  yet  no  right,  title,  use  nor  action  descends  in  this 
case ;  for  at  his  election  the  exchange  might  have  been  avoided :  and 
so  it  is,  if  a  man  seised  of  the  manor  of  S.  covenants  wilii  another 
that  when  J.  S.  shall  enfeoff  him  of  the  manor  of  D.,  then  he  will 
stand  seised  of  the  manor  of  S.,  to  the  use  of  the  covenantee  and  his 
heirs ;  the  covenantee  d^es,  his  heir  within  age,  J.  S.  enfeoffeth  the 
covenantor ;  in  this  case  it  was  holden  in  (ff)  Wood's  Case,  S  Eliz.,  in 
the  Court  of  Wards,  that  the  heir  shall  be  adjudged  in,  in  course  and 
nature  of  a  descent;  and  yet  it  was  neither  a  right,  title,  use  nor 
action  that  descended,  but  only  a  possibility  of  an  use,  which  could 
neither  be  released  nor  discharged ;  yet  it  might,  if  the  condition  had 
been  performed,  have  vested  in  the  ancestor,  and  then  the  heir  had 
claimed  it  by  descent  And  therefore,  in  that  case,  the  heir  was  not  in 
by  purchase,  but  in  by  course  of  descent  And  admitting  that  in  all 
the  cases  which  have  been  put,  as  in  the  case  of  ravishment,  and  in  the 
case  of  the  remainder,  &c.,  he  who  might  first  enter  dies  before  entry, 
and  the  younger  son  enters,  and  afterwards  the  son  of  the  elder  son  {h) 
lis  bom,  now  it  is  clear,  that  the  son  of  the  elder  son  shall  devest  the 
land  firom  the  uncle,  for  it  might  have  vested  in  the  ancestor:  and  as 
to  the  case  which  hath  been  urged  by  the  plaintiff's  counsel  in(t}, 


(/)  1  Co.  105a;    Co.  Litt  50b,  51b;  Wiiich.55;  Lucas, 421, 425 ;  10Co.85a,b. 
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9  H.  7,  25,  of  the  condition ;  the  solicitor  and  Coke  said  (J)y  that  it 
might  be  allowed  for  law,  if  the  true  sense  thereof  be  apprehended. 
And  therefore  if  the  condition  be,  that  the  feoffor  or  his  heirs  pay  the 
sum  of  901.,  or  do  any  act  before  a  day  certain  that  they  shall  re-enter, 
in  that  case  if  the  &ther  dies  before  the  day  of  payment,  and  the 
daughter  to  save  the  inheritance  pays  the  money,  or  satisfies  the  con- 
dition ;  in  these  cases,  peradventure,  the  son  shall  not  devest  it,  for  if 
the  daughter  had  not  performed  the  condition  the  land  had  been 
utterly  lost  And  therefore,  in  that  case,  a  good  argument  may  be 
made  that  the  daughter  may  detain  the  land,  for  (A)  qui  sentit  onus, 
wUire  debet  et  commodum.  But  if  the  condition  was  to  be  performed 
on  the  part  of  the  feoffee,  or  broken  in  the  life  of  the  feoffor,  then 
they  said  the  law  was  clearly  otherwise,  for  the  heir  entering  for  such 
condition  broke  shall  be  in  (/)  ward,  and  have  his  age,  and  no  such 
special  reason  as  in  the  caae  next  before. 

It  was  also  asked,  out  of  what  fountain  this  use  should  arise,  and 
who  was  the  mother  that  conceived  this  use?  and  the  indenture 
answers,  die  recovery.  For  the  indentures  say,  that  the  recovery  shall 
be  to  die  uses,  &c.  Then  it  was  said,  if  the  recovery  be  the  mother 
which  conceive  this  use,  and  the  fountain  out  of  which  it  rose,  foras- 
much as  this  recovery  was  had  in  the  life  of  £.  S.,  although  the  use 
slept,  and  was  as  embrio  in  utero  tnatris  until  execution  sued,  yet  the 
execution  being  once  had,  the  execution  shall  respect  the  recovery 
and  raise  the  use,  which  slept  before ;  which  use  being  once  awaked  or 
raised,  takes  its  life  and  essence  from  the  recovery  which  was  had  in 
the  life  of  E.  S. ;  and  thereupon  some  of  the  defendant's  counsel 
argued  in  this  manner,  the  execution  of  everything  which  is  executory 
always  respects  the  (m)  original  act  or  cause  executory,  and  when  the 
execution  is  done,  it  hath  relation  to  the  thing  executory,  and  all 
makes  but  one  act  or  record,  although  it  be  performed  at  several  times: 
and  therefore  if  A.  by  deed  indented  covenants  with  B.,  that  B.  shall 
recover  against  him  the  manor  of  D.  within  a  year  next  following, 
and  that  the  recovery  and  execution  thereupon  to  be  had  within  the 
said  year  shall  be  had  to  the  recoveror  in  tail,  &c.,  and  after  the 
recovery  is  had  within  the  year,  and  the  execution  is  sued  after  the 
year,  in  this  case  it  is  clear,  that  although  the  covenant  is  not  pursued 

0')  Kirtoi^t  Que,  Hob.  5.  (0  F.  N.  B.  143 ;  Co.  Litt  76  b. 
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in  time  according  to  the  precise  form  of  it,  yet  the  use  shall  be  guided 
by  the  said  indentures.  So  in  the  same  case,  if  the  same  recovery 
betwixt  the  same  parties  of  the  same  land  was  suffered  after  the  year, 
yet  if  no  other  intervenient  agreement  were  between 'the  parties,  the 
recovery  shall  be  intended  to  be  to  the  uses  of  the  indentures ;  for 
variance  in  time  in  such  case  shall  not  subvert  the  original  agreement 
and  contract  of  the  parties.  And  it  is  held  in  6  E.  3,  44  b,  that  if 
the  {n)  presentment  to  a  church  by  an  usurper  be  in  time  of  war,  and 
the  institution  and  induction,  which  are  but  as  executions  of  the  pre- 
sentment, be  in  time  of  peace,  yet  it  shall  be  avoided;  for  the  law  regards 
the  original  act,  et  causa  et  oriffo  est  materia  negotiL  If  a  man  (o), 
who  is  non  compos  mentis,  gives  himself  a  mortal  wound,  and  before 
be  dies  he  becomes  of  sound  memory,  and  afterwards  dies  of  the  same 
wound ;  in  this  case,  although  he  dies  of  sound  memory  by  reason  of 
his  own  proper  wound,  yet  because  the  original  cause  of  his  death, 
viz.  the  wound,  was  when  he  was  non  compos  mentis,  he  shall  not  be 
felo  de  se,  because  the  death,  &c.  hath  relation  to  the  original  act 
which  was  the  stroke  or  wound ;  which,  see  22  E.  3,  Tit.  Corone, 
244.  And  so  it  is  33  Ass.  "  Corone,"  210.  If  a  servant  hath  an(p) 
intent  to  kill  his  master,  and  before  execution  of  his  intent  goes  out  of 
service,  and  being  out  of  service,  executes  his  purpose,  and  kills  him 
who  was  his  master,  this  is  petit-treason,  for  the  execution  doth  respect 
the  original  cause,  which  was  the  malice  conceived  when  he  was  ser- 
vant; and  yet  if  the  law  should  adjudge  and  make  construction 
according  to  the  several  times,  then  it  would  be  plain,  it  would  be  no 
petit-treason.  So  in  our  case,  the  execution  of  the  use  relates  to  the 
indentures  and  recovery. 

It  ^as  also  asked,  when  after  that  the  execution  was  had,  so  that 
now  the  use,  which  before  slept,  is  raised,  what  is  it  that  governs  and 
directs  this  use  ?  And  the  answer  is,  the  indentures.  And  what  is 
their  direction  ?  That  the  said  E.  S.  shall  have  it,  and  after  his  dea&i 
the  heirs  male  of  his  body,  so  that  the  indentures  direct  the  use  to 
the  heirs  male  of  his  body  by  way  of  limitation  of  estate,  and  not  by 
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428.  '<Cor."  23;  Dalt  Inst  337;  3  Inst  20; 

(o)  3  TnRt  54 ;  Plowd.  260  a ;  4  Co.  42  a ;  Plov^  d.  260  a. 
Mo.  140 ;  Fitz. "  Coron.'*  244 ;  Stamf.  **  Co- 
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way  of  purchase.  And  from  thence  this  reason  was  collected ;  the  in- 
dentures direct  and  govern  the  manner  and  quality  of  the  use,  but  the 
indentures  direct  that  the  heirs  male  of  the  body  of  Edward  Shelley 
shall  take  it  by  limitation  of  estate,  and  not  by  name  of  purchase ;  and 
tfierefore  R.  ought  to  have  it  as  heir  by  limitation  of  estate,  and  not 
by  name  of  purchase ;  for  when  the  execution  was  had,  the  indentures 
immediately  guided  the  use  to  R.,  because  he  was  at  that  time  heir 
male  of  the  body  of  Edward  Shelley,  which  R.  is  not  heir  afler  the  (q) 
birth  of  the  son  of  the  elder  son.  Further  it  was  said,  admitting  all 
the  matter  before  would  not  serve  for  the  defendant  (which  the  defend- 
ant's counsel  held  strongly  it  would),  yet  it  is  to  be  considered,  in  this 
case,  that  the  estate  vests  in  R.  by  way  of  limitation  of  use,  and  not  by 
any  conveyance  by  the  common  law  in  possession :  and  therefore  admit 
our  case  had  been  before  the  making  of  the  stat  of  (r)  27  H.  8,  and 
that  the  recoveror^  had  sued  execution  after  the  death  of  Edward,  and 
before  the  son  of  the  elder  son  was  born,  and  then  the  son  of  the  elder 
son  had  been  bom ;  in  that  case  it  was  asked,  which  of  them  should 
have  the  subpoena  ?  and  the  defendant's  counsel  conceived  that  thfe  son 
of  the  elder  son,  although  the  use  did  first  attach  in  the  micle,  should 
have  the  subpoena.  For  if  the  intent^  of  Edward  Shelley  may  appear 
to  the  Court,  that  the  son  of  the  elder  son  should  have  this  use,  then 
that  is  the  rule  by  which  the  use  is  to  be  guided  and  directed.  For  at 
the  common  law  the  intent  of  the  parties  was  the  direction  of  the  uses, 
for  they  were  only  determinable,  and  to  be  adjudged  by  the  Chancellor 
who  is  Judge  of  equity,  and  that  in  Chancery,  which  is  a  Court  of 
conscience :  and  as  Bracton  saith,  fol.  18,  Nihil  tarn  (si)  conveniens  est 
naturali  aquitati  quam  voluntatem  domini  volentis  rem  suam  in  alium 
transferre  ratam  haberL  And  therefore,  in  proof  that  uses  are  directed 
by  the  intent  and  meaning  of  the  parties,  divers  cases  were  cited,  31 
H.  6,  l\lul6{()  SubpcBTia,  Fitzherbert,  23;  Sfatham,  "  Conscience,''  1. 
A  man  being  cestui/  qtie  use,  and  having  an  only  daughter,  declared  his 
intent  and  meaning  to  the  feoffees,  that  after  his  decease  his  daughter 
should  have  his  land.  And  therefore  a  question  aros^  in  Chancery, 
whether  he  might  revoke  this  limitation  of  the  use  made  to  his  daugh- 
ter ;  and  in  arguing  this  case,  Fortescue  held,  that  if  cestuy  que  use 
hath  issue  a  daughter,  and  being  sick  declares  his  intent  to  his  feofiee, 

(q)  1  Co.  99 a;  Co.  Litt.  11  b.  («)  Co.  Litt  36  a;  6  Co.  64b. 

(r)  27  H.  8,  c.  10 ;  Co.  Litt.  272  b,  237  a.  (/)  Dy.  32,  pi.  27. 
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that  his  daughter  shall  have  his  land  after  his  decease ;  and  after  he 
recovers  his  health  and  hath  issue  a  son,  now  he  said  it  is  good  con- 
science that  the  son  should  have  the  subpoena,  for  he  is  his  heir. 
Note  the  reason  of  Fortescue,  because  he  is  his  heir.     And  there 
Fortescue  said,  that  (u)  canscientia  dicitur  a  can  et  scio,  quasi  simul 
scire  cum  Deo ;  that  is  to  say,  the  will  of  God  as  near  as  reason  wills. 
We  find  likewise  in  divers  other  cases  in  our  books,  that  (x)  the  intent 
of  the  parties  is  the  direction  of  uses,  by  a  considerable  and  favourable 
construction.     And  therefore  it  is  held  in  7  H.  6,  fol.  4  b,  if  a  man  be 
seised  of  land  on  the  part  of  his  (y)  mother,  and  makes  a  feoffinent  in 
fee  reserving  rent  to  him  and  his  heirs ;  in  that  case,  by  the  rule  of 
common  law,  as  Littleton  says,  the  rent  shall  go  to  the  heir  on  the 
part  of  the  father :  but  if  a  man  be  seised  of  lands  on  the  part  of  the 
mother,  and  makes  a  feofiment  in  fee  to  the  use  of  him  and  his  heirs, 
the  book  is  directly  agreed  in  5  £.  4,  fol.  7  b,  that  tliis  use  shall  not 
go  to  the  (z)  heir  at  the  common  law ;  but  forasmuch  as  the  land  and 
living  move  from  the  part  of  the  mother,  therefore  in  equity  the  use 
which  is  nothing  but  a  trust  and  confidence,  should  go  also  to  the 
heirs  on  the  part  of  the  mother.     Littleton  likewise  says,  that  a  man 
shall  not  have  a  fee  simple  by  a  feoffinent  or  grant  without  these  words 
(his  heirs).     And  yet  the  law  is  plain,  that  if  a  man  had,  before  the 
statute  of  (a)  27  H.  8,  bargained  and  sold  his  land  for  money  without 
these  words  (his  heirs),  the  bargainee  hath  a  fee  simple.     And  the 
reason  is,  because  by  the  common  law  nothing  passeth  fi'om  the  bar- 
gainor but  a  use,  which  is  guided  by  the  intent  of  the  parties,  which 
was  to  convey  the  land  wholly  to  the  bargainee ;  and  forasmuch  as  the 
law  intends  that  the  bargainee  paid  the  very  value  of  the  land,  there- 
fore in  equity,  and  according  to  the  meaning  of  the  parties,  the  bar- 
gainee had  the  fee  simple  without  these  words  (his  heirs),  as  it  is  held 
in  27  H.  8,  fol.  5  ;  4  E.  6,  Br.  "  Estates,"  78 ;  6  E.  6 ;  and  in  the  time  of 
H.  8,  Br. "  Conscience,"  25 ;  so  in  our  case,  although  the  use  first  vested 
in  the  uncle,  admitting  the  case  to  be  before  the  stat  of  ^  H.  8,  yet 
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(tt)    Statham,   "Conscience,"   1;    Fitz.  («)  1  Co.  122  b,  127  b;  2  Roll  780;  Dy. 

Subpoena,"  23.  134,  pi.  9;  Co.  Litt.  13  a,  23  a;  Hob.  31; 

(x)  Co.  Litt  49  a.  2  Co.  58  a;  Dall.  61,  pi.  14. 

iy)  Co.  Litt.  12b;  Br.  **  Discent,"  11;  (a)  Co.  Litt.  9b;  1  And.  35,ca.  87;  1 

14  H.  8,  8  b ;  Plowd.  132  b ;  8  Co.  54  b.  Co.  87  a. 
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seeing  that  the  intent  of  E.  S.  was  to  advance  the  son  of  his  elder  son, 
and  since  in  equity  the  general  heir  is  to  be  favoured,  therefore  the  son 
after-bom  shall  have  the  subpoena. 

Moreover  the  rule  in  law  is,  that  if  an  (J)  estate  be  limited  to  two, 
the  one  capable  and  the  other  not  capable,  he  who  is  capable  shall 
take  the  whole,  as  the  cases  are  agreed  in  17  E.  3,  fol.  29,  and  18  E.  3, 
59.    If  a  (c)  man  gives  land  to  one  et  primogenito  Jilio,  if  he  hath  no 
son  the  father  takes  the  whole  :  and  so  it  is,  1  Lib.  Ass.  11,  et  tempore 
E.  1,  taile  S4,  if  a  (c?)  man  gives  lands  to  a  man,  and  to  such  a  woman 
as  shall  be  his  wife,  the  man  takes  the  whole ;  but  if  a  man  makes  a 
feofiment  in  fee,  to  the  use  of  (e)  himself  and  his  wife  that  shall  be, 
and  afterwards  he  marries,  his  wife  shall  take  jointly  with  him,  as  it 
was  held  in  the  Lord  Pawlefs  Case,  17  Eliz.(/),  Dy.  340,  notwith- 
standing the  whole  vested  at  first  in  the  husband.     Also  the  rule  of 
law  is,  that  a  {g)  remainder  caimot  stand  without  a  particular  estate, 
and  yet  the  book  is  agreed  in  (A)  37  H.  6,  fol.  36  a,  that  if  a  (i)  man 
makes  a  feoffinent  in  fee  to  the  use  of  one  for  life,  and  after  to  the  use 
of  another  in  fee,  although  the  particular  tenant  refuses,  yet  the  re- 
mainder is  good.     And  so  it  is  said  in  the  book  in  the  case  of  a  (£) 
devise.    As  if  a  man  devises  lands  for  life,  the  remainder  in  fee  and 
the  tenant  for  life  reftises,  yet  the  remainder  is  good :  and  so  note,  that 
the  limitation  in  uses  and  estates  given  by  devises  resemble  one  ano- 
ther.   So  the  Judges  there  took  the  construction  of  devises  and  of 
estates  conveyed  in  use  to  be  all  one,  viz.  according  to  the  meaning  of 
the  parties  (/):  and  admitting  in  the  case  here,  the  land  had  been  of 
the  custom  of  gavelkind,  and  upon  that  it  had  been  asked,  if  E.  S.  had 


(ft)  Cart  5. 

(c)  Plowd.  29  b ;  Cro.  Eliz.  58»  834, 121 ; 
2  Roll  417 ;  1  RoH.  Rep.  325. 

(d)  Mo.  96;  1  And.  42,  316;  Dy.  190, 
p).  17,  18 ;  1  And.  5. 

{e)  1  Co.  ISO  a,  134  b;  Cro.  Eliz.  826, 
827;  Mo.  96,  634;  1  And.  42;  2  Leon.  14, 
179,  223;  Dy.  274,  pi.  42;  12  Co.  48,  49, 
66,  57 ;  3  Leon.  253 ;  4  Leon.  234;  2  And. 
m  i  Cto.  Eliz.  439 ;  2  Roll  791. 

(/)  13  Co.  56;  2  Leon.  14;  1  And.  316; 
2  And.  198;  Litt  Rep.  290;  Mo.  391. 

ig)  Co.  Litt.  298  a ;  Perk.  s.  567 ;  1  Roll. 


416,  417. 

(A)  Dy.  310,  pi.  79;  127,  pL  54. 

(i)  1  Co.  154  b. 

(*)  Br.  "Devise,"  14;  Perk. 8.569;  Dy. 
127,  pi.  54. 

{I)  Co.  Litt.  23  a ;  1  Co.  103  a ;  Dy.  179, 
pi.  45  ;  133,  pi.  5 ;  B.  N.  C.  302 ;  Br.  "  Dis- 
cent,"  59;  Br.  "Nosme,"  6;  26  H. 8,  4b; 
Br.  "  Custom,"  1  ;  Hob.  31 ;  Co.  Litt  10  a ; 
Noy,  106;  Davis,  31  a,  36  b;  27  H.  8;  Br. 
"  Done  "  and  *'  Remainder,"  42 ;  Jenk. 
Cent  220;  11  H.  7,  26  b. 
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had  sundry  other  sons  should  the  elder  son  only  have  had  the  whole 
use  ?    Surely  he  only  should  not  have  it,  but  all  equally ;  and  yet  if  he 
had  taken  it  by  purchase  then  the  elder  son  only  ought  to  have  it 
Now  the  intent  of  E.  S.  is  to  be  proved  by  divers  circumstances  ap- 
parent in  the  record;  1.  If  £•  S.  had  intended  to  have  given  it  to 
the  uncle  he  never  would  have  given  it  him  by  so  general  a  name  as 
(heir  male) ;  for  if  the  recovery  had  been  executed  in  the  life  of  E.  S,, 
as  was  fully  intended,  then  it  had  been  in  manner  agreed  that  R.  S. 
could  not  have  had  the  land,  for  the  heirs  male  are  words  of  limita- 
tion ;  or  if  the  son  of  the  elder  son  had  been  bom  in  the  life  of  E.  S., 
which  was  impossible  for  E.  S.  to  have  known  the  contrary,  for  the 
defendant  was  bom  within  one  month  after  his  death,  then  out  of  all 
question  the  uncle  could  never  have  had  it;   and  therefore,  except 
you  will  ground  upon  absurdities, — the  one  that  E.  S.  knew  that  he 
should  die  before  the  recovery  executed ;  the  other,  that  he  should  die 
before  the  birth  of  the  son  of  his  elder  son,  which  none  could  know 
but  God,— it  must  be  granted  that  the  intent  of  E.  S.  waa  to  advance 
his  elder  son,  and  by  no  means  to  disinherit  him.    Also  at  the  time 
of  his  death  R.  S.  was  eighteen  years  old ;  and  therefore  if  he  intended 
to  advance  R.  he  would  not  have  given  his  lands  to  his  trusty  friends, 
Mr.  Carill  and  others,  for  twenty-four  years :  but  without  doubt  he  in- 
tended the  son  of  his  elder  son  should  have  it ;  and  that  moved  him  to 
devise  such  a  term  which  might  be  ended  when  the  defendant  should 
be  of  fit  age  to  receive  and  govern  his  living.     The  reason  why  the 
said  E.  S.  suffered  the  said  recovery  was  (as  it  seems)  because  Maiy, 
daughter  of  his  eldest  son,  named  in  the  special  verdict,  would  have 
inherited :  and  if  the  wife  of  his  elder  son  had  been  delivered  of  a 
daughter,  then  had  the  land  gone  out  of  his  name,  and  therefore  for  die 
continuance  of  the  land  in  his  name  and  family  he  suffered  the  said  re- 
covery;  and  therefore,  it  being  by  way  of  limitation  of  use,  the  son  of  the 
elder  son  ought  to  have  it,  and  especially  inasmuch  as  no  rule  in  law 
in  our  case  is  impugned,  but  it  stands  well,  as  hath  been  proved  before 
with  the  rule  of  the  common  law.     And  one  of  the  defendant's  counsel 
said,  that  at  the  common  law  a  use  being  but  a  trust  and  confidence, 
and,  as  is  said  in  14  H.  8,  resting  only  in  privity  betwixt  those  who 
had  notice  thereof;  and  forasmuch  as  the  consciences  of  the  feofiees 
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and  others  who  were  trusted  became  too  large  and  would  not  perform 
the  confidence  reposed  in  them,  but  made  feoffments  upon  divers  con- 
siderations to  strangers  not  having  notice  of  the  uses,  and  by  divers 
other  fraudulent  devices,  did  deceive  and  defraud  those  to  whose  uses 
they  were  seised  ;  therefore  first  was  the  statute  of  (m)  1  R.  3  made, 
by  which  authority  was  given  to  cestuy  que  use  to  enter  and  make  a 
feofiment ;  but  after  that  stittute  the  feoffees  oftentimes  did  prevent  the 
feoffinent  of  cestuy  que  use  by  subtle  and  cunning  practices,  yet  de- 
frauding the  cestuy  que  use  and  not  discharging  the  trust  reposed  in 
them ;  and  therefore  to  take  away  all  the  power  and  means  of  deceiv- 
ing by  the  feoftees  the  stat  of  ^  H.  8  was  made.  And  therefore  it  is 
holden  for  the  better  opinion  at  this  day,  that  for  the  raising  of  future 
uses  after  the  statute  the  (n)  regress  of  the  feoffees  is  not  requisite,  and 
that  they  have  not  power  to  bar  these  friture  uses,  for  the  statute  hath 
transferred  all  the  estate  out  of  them.  But  he  said,  in  our  case,  if  the 
suing  of  the  execution  afler  the  death  of  E.  S.  and  before  the  birth  of 
the  son  of  the  elder  son,  should  make  the  uncle  have  the  land,  then  it 
would  rest  in  the  disposition  and  pleasure  of  the  recoverors  whom  they 
would  make  to  inherit ;  for  then  it  would  follow,  that  if  they  enter  and 
execute  the  recovery  before  the  birth  of  the  son  of  the  elder  son,  then 
the  uncle  should  have  it,  and  if  they  would  not  enter  until  after  the 
birth  of  the  son  of  the  elder  son,  then  without  all  question  the  son  of 
the  elder  son  should  have  the  land ;  so  that  by  this  construction  the 
matter  would  lie  in  the  breast  of  the  recoverors  who  were  but  instru- 
ments and  not  persons  in  any  manner  trusted  to  settle  the  inheritance 
in  whom  they  pleased,  which  was  never  any  part  of  the  meaning  of  E. 
S.  and  which  is  very  absurd  in  reason,  and  would  be  mischievous,  that 
the  inheritance  of  any  man  should  be  at  the  appointment  and  discre- 

(«)  ICo.  123a,  b;  131b;  1  R.  8.  c.  1 ;  Kel.  41b.  42a;    Perk.  ».  544;   Doct.  & 

1  And.  86,  820,  881,  338,  334 ;  1  Co.  87  a,  Stud.  98  b ;  7  Co.  14  a;  Plowd.  349 b,  851  b ; 
88a,  123 a,  b,  128b,  129a,  131b,  132a,  6H.  7,  3a;  19H.  8,  13  a;  27  H.  8,  29b; 
133  b,  135  a,  147  b;  2  And.  74,  87,  136;  14  H.  8,  4b;  4  H.  8,  29  b ;  Br.  "  Feoff- 
Dy.  143,  pi.  54,  57 ;  pi.  74;  pi.  14 ;  143,  ment  al  Uses,"  2,  8,  10,  18,  21,  22,  25,  40, 
pi.  54;  283,  pi.  30  ;  291,  pi.  65  ;  380,  pi.  17  ;  43.  56,  64 ;  Br.  "  Entre  Congeable,"  123 ; 
369,  pi.  50 ;  Rastal.  Uses,  4;  Godb.  306  ;  Br.  "  Fines,  Levies deTerres,"  107  ;  7  H.  7, 
10  Co.  49  a ;  Palm.  352 ;  1  Roll.  Rep.  155,  6b;  Poph.  80 ;  B.  N.  C.  807. 

883;  2  Roll.  Rep.  314,  316,  820,  834,  335,  (n)  1  Co.  130  b,  128  a ;  2  Roll.  Abr.  797  ; 

836,  418,  429 ;  Cro.  Eliz.  187 ;  1  Leon.  299 ;       Wigg  &  Villers. 

2  Leon.  153;  15  H. 8,  12b,  29b;  17H.7; 
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tion  of  two  strangers,  who  were  named  only  as  instmnients  and  never 
in  any  manner  trusted,  and  it  would  be  a  greater  mischief  than  any 
was  at  the  common  law.  Also,  as  this  case  is,  if  the  sheriff  had  exe- 
cuted the  recovery  upon  the  day  on  which  the  writ  of  execution  was 
sued  forth,  then  it  had  been  evident  that  the  son  of  the  elder  son 
should  have  had  the  land^  for  then  had  execution  in  judgment  of  law  been 
in  the  life  of  E.  S.  But  by  the  construction  which  hath  been  made  it 
would  likewise  be  in  the  power  of  the  sheriff  to  settle  the  inheritance 
in  whom  he  pleased ;  for  if  he  had  executed  the  recovery  the  same  day, 
as  might  have  been  done,  or  after  the  birth  of  the  son  of  the  elder  son, 
then  the  son  of  the  elder  son  should  have  had  the  land;  but  uno  ab- 
surdo  dato  injinita  sequuntur.  And  therefore,  for  the  avoidance  of 
these  mischiefs  and  absurdities,  the  law  will  adjudge  R.  in  the  land  in 
course  and  nature  of  a  descent,  and  then  all  the  mischiefe  and  absur- 
dities are  avoided,  and  no  ground  or  rule  in  the  law  is  thwarted. 

And  note,  the  stat  of  (n)  27  H.  8  is,  that  cestuy  que  use  shall  have 
the  possession  to  all  intents,  constructions  and  purposes  in  law,  and  of 
and  in  such  like  estates  as  they  had  or  ought  to  have  in  the  use ;  and 
that  he  shall  have  the  possession  aflier  such  quality,  manner,  form  and 
condition  as  they  had  before  had,  or  have  had  the  use,  trust  or  con- 
fidence ;  so  if  the  uncle  before  the  statute  had  had  the  use,  trust  or 
confidence  in  nature  and  course  of  a  descent,  yet  the  son  of  the  eldest 
son  shall  devest  the  use,  and  have  the  subpoena;  and  because  the 
statute  executes  the  possession  afler  such  quality,  manner,  form  and 
condition  as  the  use,  trust  or  confidence  was  in  them ;  for  these  causes 
the  possession  executed  by  the  statute  ought  to  be  subject  to  the  entry 
of  the  son  of  the  elder  son.  And  therefore  if  cestuy  que  use  had  issue 
a  daughter,  and  died  before  the  stat  of  27  H.  8,  his  wife  being  great 
with  child  with  a  son,  and  before  the  birth  of  the  son  the  statute  had 
been  made,  so  that  the  possession  had  first  vested  by  force  of  the 
statute  in  the  daughter,  yet  the  son  born  after  might  enter  upon  her, 
for  the  daughter  had  the  possession  in  the  same  quality  and  condition 
as  she  had  the  use,  but  she  had  the  use  by  descent,  and  subject  to  be 
devested  by  the  birth  of  the  son,  and  therefore  he  ought  to  have  the 
possession  by  the  statute  in  the  same  quality  and  degree,  and  that  is  in 

(n)  Co.  Litt  187  b;  4  Leon.  198;  Dy.  U9. 
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the  nature  and  course  of  descent.  But  in  the  case  of  descent,  the  son 
after-bom  shall  enter  upon  the  daughter,  and  therefore  the  son  in  this 
case  shall  enter  upon  the  daughter ;  and  the  like  construction  upon  the 
like  case  hath  been  made  before  this  time.  Therefore  Mountagu  in 
Wimbishe's  Case,  and  Plowden  in  Plowd.  Com.  fol.  56  b,  held  that 
if  a  (o)  woman  hath  a  jointure  made  her  by  her  husband  in  tail,  and 
hath  issue  a  daughter  being  great  with  child  with  a  son,  and  before 
the  birth  of  the  son  she  discontinues  with  warranty ;  now  the  stat  of 
11  H.  7  saith,  that  such  person  to  whom  the  title  after  the  death  of 
such  wife  doth  appertain  shall  enter  into  the  lands,  and  shall  possess 
and  enjoy  the  same  according  to  their  title  to  the  same,  as  if  no  such 
discontinuance  had  been  made;  and  therefore  he  held  clearly,  that 
although  the  daughter  after  such  discontinuance  first  entereth,  yet  the 
son  bom  afl«r  shall  enter  upon  her  by  reason  of  the  words  of  the  stat 
of(p)  11  H.  7,  for  the  words  are,  that  she  ought  to  enjoy  the  same 
according  to  her  title ;  but  her  title  is  in  tail,  and  therefore  after  the 
birth  of  the  son,  he  being  next  heir  in  tail,  the  title  of  the  tail  shall  be 
devolved  from  her  to  the  son. 

So  in  our  case  the  stat  of  ^  H.  8  saith,  that  cestuy  que  use  shall 
have  the  possession  in  the  same  quality,  manner,  form  and  condition  as 
he  had  the  use.  And  therefore  if  a  use  were  limited  before  the  statute 
to  John  S.  and  Jane  at  Gappe,  and  to  their  heirs,  and  afterwards  they 
intermarry,  and  after  the  statute  is  made  by  which  the  possession  is 
executed  to  them  and  their  heirs  during  the  coverture,  yet  they  shall 
not  have  a  divided  estate,  but  the  like  {q)  moieties  as  they  had  in  the 
use.  So  if  cestuy  que  use  be  of  certain  lands  held  by  priority  and  of 
other  land  by  (r)  posteriority,  and  after  the  statute  is  made,  by  which 
execution  is  made  of  the  possession  of  both  at  the  same  time,  yet  he 
shall  have  the  possession  of  both  in  the  same  quality  as  he  had  the 
use,  and  all  that  by  the  express  words  of  the  statute.  And  it  is  to  be 
noted,  that  the  stat  of  27  H.  8,  doth  not  spieak  only  of  uses  but  also 
of  trusts  and  confidence ;  so  that  although  no  use  rose  in  the  time  of 
the  life  of  E.  S.,  yet  there  was  a  trust  and  confidence  expressed  in  his 

(o)  y.  3  Co.  50  b,  61  b,  62  a;  Co.  Litt  198;  Dy.  159,  pi.  82. 

826b,  365  b.  (r)  Co.  Litt.  23  a;  2  Inst  392;  2  Roll, 

(p)  11  H.  7,  c  20.  37;  Hob.  27;  28  H.  8;  Dy.  11,  12. 
iq)  Mo.  92;   Ca  Litt.  187  b;  4  Leon. 
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life.  And  therefore  when  the  use  is  once  raised  it  ought  to  be  vested 
according  to  the  trust  and  confidence  which  £.  S.  intended  and  de- 
clared by  the  indentures. 

Lastly,  the  defendant's  counsel  argued  that  the  uncle  could  not  have 
the  land  as  a  purchaser,  admitting  the  remainder  had  been  limited  to 
the  right  heirs  male  of  the  body  of  E.  S.,  in  regard  the  elder  son  of 
£.  S.  had  issue  Mary  his  daughter,  who  is  yet  alive,  as  appears  by  the 
record,  and  who  is  heir  to  E.  S.     It  hath  been  said,  that  although 
Mary  at  the  time  of  the  death  of  E.  S.  was  heir  general,  yet  the  said 
R.  was  at  that  time  heir  male  of  the  body  of  E.  S.     And  therefore  he 
might,  as  special  heir  male  of  the  body  of  E.  S.,  take  the  remainder, 
although  Mary  is  heir  general ;  and  therefore  it  hath  been  said,  that  if 
lands  had  been  given  to  E.  S.  and  to  the  heirs  male  of  his  body  law- 
fully begotten,  that  in  that  case,  after  his  death,  R.  S.,  as  heir  male  per 
fortnam  doni,  shall  inherit,  although  the  daughter  of  the  elder  son  was 
general  heir  to  E.  S.     To  that  they  answered  and  took  a  difference 
when  the  heir  male  of  the  body  claims  by  descent  and  when  he  claims 
by  purchase ;  for  in  descents  the  law  is  as  hath  been  allied,  but  it  is 
otherwise  in  cases  of  purchase.     This  diflerence  was  proved  by  the 
case  in  37  H.  8,  Br.  "  Done,"  42.   If  a  man  malces  a  gift  in  tail  of  lands 
in  (s)  gavelkind  to  a  man  and  his  heirs  male  of  hb  body  lawfully  be- 
gotten, and  hath  issue  four  sons,  in  this  case  all  the  sons  shall  inherit: 
but  if  a  lease  for  life  be  made  of  lands  in  gavelkind,  the  remainder  to 
the  right  heirs  of  J.  S.,  and  J.  S.  dies,  having  issue  four  sons,  in  this 
case  the  eldest  son  only  shall  have  the  remainder,  for  there  can  be  bat 
one  right  heir  in  the  case  of  purchase. 

And  so  is  EUeker's  opinion  expressly  in  9  H.  6,  fol.  24  a.  If  a 
man  makes  a  lease  for  life,  the  remainder  to  the  right  heirs  female  of 
the  body  of  J.  S.,  and  J.  S.  hath  issue  a  son  and  a  daughter  and  dieth, 
in  this  case  the  daughter  shall  not  take  the  remainder,  for  she  is  not 
heir  female  to  take  by  {t)  purchase.  And  yet  it  is  plain,  that  if  a  gift 
in  tail  had  been  made  to  J.  S.  himself,  and  to  the  heirs  female  of  his 


(«)  11  H.  7,  25  b ;  Dy.  179,  pi.  45  ;  133,  1 ;  Hob.  81 ;  Noy,  106 ;  Dav.  31  a,  36b; 

pi.  5;   Co.  Litt   10  a,  23  a;    1   Co.  101a;  Jenk.  Cent  220 ;  1  Co.  101  a. 

B.  N.  C.  302;    Br.  "  Discent,"   59;    Br.  (<)  2  Roll.  416;  Co.  Litt  24  b,  25,  161-: 

«  Nosme,'*  6 ;  26  H.  8,  4  b ;  Br.  '*  Custom,"  Hob.  31 ;  Mod.  Rep.  161. 
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body,  and  J.  S.  dieth,  having  issue  a  son  and  a  daughter,  the  daughter 
should  have  had  the  land  by  descent  Also  in  37  H.  8,  Br.  "Done/'  61, 
it  appears,  that  the  Lord  (u)  Hussey  made  a  feofiinent  in  fee  to  use  of 
Anne  his  wife  for  life,  and  after  to  the  use  of  the  heirs  of  his  body, 
and  after  the  Lord   Hussey  was  attainted  of  treason,  and  although 
Brook  had  not  expressed  the  judgment,  yet  it  was  said,  it  was  ad- 
judged, that  the  right  heir  of  his  body  could  not  as  purchaser  take  the 
remainder,  because  he  was  not  heir  of  his  body  to  take  it  by  purchase, 
by  reason  of  the  attainder  of  his  father.     And  yet  before  the  statute 
of  (or)  26  H.  8,  if  tenant  in .  tail  had  committed  high  treason,  the  land 
had  descended.    And  in  Brook's  Reports  aforesaid,  it  appears,  that 
there  the  Master  of  the  Rolls  took  the  difference  between  a  gift  in 
possession  to  a  man  and  to  his  heirs  female  of  his  body,  and  a  lease  for 
his  life,  the  remainder  to  the  right  heirs  female  of  his  body ;  for  in 
case  of  a  remainder  (as  he  said),  she  ought  to  be  heir  indeed,  or  else 
she  can  never  claim  it  by  purchase.    So  it  appears  by  these  authorities, 
that  in  case  of  purchase,  the  heir  male  of  the  body  ought  to  be  heir 
indeed.     And  forasmuch  as  in  our  case  the  uncle  was  not  heir  male, 
for  a  man  cannot  have  two  heirs  to  claim  by  purchase,  therefore  as 
purchaser  the  uncle  cannot  claim  it.     But  it  hath  been  said,  that  the 
statute  De  donis  conditionalibus^  aids  and  helps  the  heir  male  of  the 
body  to  take,  for  that  the  will  of  the  donor  appears,  that  the  heir  male 
of  his  body  should  have  the  land ;  and  the  statute  saith,  quod  voluntas 
donatoris  secundum  formam  in  charta  doni  sui  manifeste  expressa,  de 
iXBtero  observatur.    In  answering  which,  one  of  the  defendant's  counsel 
declared  the  reason  of  the  other  cases  and  authorities  which  had  been 
cited,  and  of  the  difference  which  was  taken  before,  and  therefore  he 
said,  that  the  statute  De  donis  conditionalihus  did  not  help  this  case. 
Mr.  ( y)  Littleton  in  his  chapter  of  "  Estate  tail,"  saith,  "  that  every  gift 
in  tail  within  the  statute  De  donis  coTiditionalibus,  before  the  making 

(«)  Br.  N.  C.  803;  Hob.  81 ;  Br.  "  Nos-  552  b;  Hob.  884,  839,  840,  841,  843,  844, 

me,"  1,  40.  846,  847,  848  ;  Dy.  882,  pi.  27 ;  848,  pi.  66 ; 

(x)  26  H.  8,  c.  13;  Co.  Litt  872  b;  9  Co.  £nt.442a;  1  Roll.  Rep.  162;  Cro.  Car. 

Co.  140  a ;  3  Inst  19;  8  Co.  10  a,  b  ;  7  Co.  428 ;  2  Roll.  Rep.  814,  815,  818,  319,  820, 

88  a,  34  a,  b  ;   4  Inst  42  ;  Palm.  439 ;  12  321,  823,  824,  825,  840,  374,  416,  418, 420, 

Co.  6;  Hetl.  151,  157 ;  1  Leon.  21 ;  Godb.  501,  503,  507,  508  ;  1  Jones,  70, 71, 75,  76, 

800, 808,  307,  808,  309,  311,  313,  315,  821,  77,  80 ;  1  Co.  42  a. 

322,  828,  324;    Co.   Litt.  392  b;    Plowd.  (y)  Litt  s.  18;  Co.  Litt.  18  b,  19  a. 
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of  that  statute^  was  a  fee  simple  at  the  common  law ;  and  therefore  he 
put  the  case  before  the  statute  De  donis  conditionalibus,  and  examined 
if  the  same  had  been  a  fee  simple  conditional  before  the  said  statute, 
for  otherwise  it  cannot  be  an  estate  in  fee  tail  by  the  statute.  For  he 
said  that  the  statute  De  donis  conditionalibus  was  a  nurse  and  no 
mother  of  estates  of  inheritances  tail,  and  that  it  preserved  the  estates 
of  inheritances  in  fee  tail,  but  did  not  beget  or  procreate  any  estates 
tail  which  were  not  fee  simple  conditional  before.  And  therefore  he  took 
the  law  to  be  clear,  that  if  a  man  gives  land  to  a  man  {z)  et  semini  sw>^ 
or  to  a  man  et  liberis  suis  de  corpore,  or  prolibus  suis,  or  exitibus  stds, 
or  pueris  suis  de  corpore,  in  these  cases  the  donee  hath  no  estate  in  fee 
tail,  but  only  an  estate  for  term  of  life  ;  for  if  such  gifts  had  been  made 
before  the  statute,  they  had  been  no  fee  simples  conditional ;  and  there- 
fore by  Mr.  Littleton's  rule,  no  estate  tail  by  the  statute  De  donis  cmtr 
ditionalibus.  For  the  statute  creates  no  new  inheritances  which  were 
no  inheritances  at  the  common  law,  but  only  nurses  and  preserves  those 
which  were  estates  of  inheritance  at  the  common  law.  And  therefore 
the  law  was  taken  in  the  case  of  Martin  Hastings  of  Norfolk  for  the 
manor  of  Elsinge,  and  where  an  estate  was  made  to  one  of  his  ancestors, 
and  to  the  (a)  issue  male  of  his  body,  that  in  that  case  he  had  but  an 
estate  for  life.  And  so  it  was  held  by  Sir  Roger  Manwood,  then  one  of 
the  Justices  of  the  Common  Pleas,  clearly  in  the  argument  of  (A),  ClatcKs 
Case,  anno  16  Eliz.,  and  therefore  he  examined  the  case  here  before 
the  said  statute ;  and  he  took  it  without  question,  that  if  a  lease  had 
been  made  for  life,  the  remainder  to  the  heirs  male  of  the  body  of 
J.  S.,  that  in  that  case,  if  J.  S.  had  issue  two  sons,  and  the  eldest 
son  having  issue  a  daughter  died  in  the  life  of  J.  S.,  and  then  J.  S. 
had  died ;  that  in  that  case  the  younger  son  of  J.  S.  after  his  death 
cannot  take  this  fee  simple  conditional  by  the  common  law,  for  he  was 
not  heir  male  of  the  body  to  take  this  fee  simple  by  (c)  purchase ;  for 
first  he  ought  to  be  heir,  and  secondly  he  ought  to  be  heir  male. 

(z)  Co.  Litt.  9  b,  20  a ;  Bridg.  135  ;  6  Co.  278 ;  Palm.  131 ;  2  RoQ.  196,  218 ;  8  BulsL 

16,  17  a,  b.  195 ;  Cro.  Jac.  656  ;  2  Keb.  193, 196,  262; 

(<s)  1  And.  182  ;  llayin.284;  2  Leon.  85;  2  Leon.  42  ;  3  Leon.  117,  167;  1  Sid.  148; 

Mo.  371 ;  Cro.  Eliz.  40 ;  Sav.  75.  1  Roll.  825  ;  Mo.  862  ;  2  Bulst  102. 

(6)  Dy.  330,  pL  20;  Hard.  149;  Vaugh.  (e)  Palm.  5;  Dy.  874,  pi.  15 ;  B.  N.  C. 

267,  271;  1  Keb.  SO,  531;  1  Bulst  180,  303. 
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And  in  that  case,  if  J.  S.  had  been  attainted  of  treason  or  felony,  the 
heir  male  of  his  body  could  never  have  taken  the  remainder,  for  he 
was  not  heir,  which  might  be  the  reason  of  the  Lord  Hussey's  case 
before  cited.  And  it  is  holden  in  12  E.  3,  tit  "Variance,"  77,  that 
where  a  man  makes  a  gift  to  the  husband  and  wife,  and  to  the  heirs 
of  the  body  of  the  husband,  and  if  the  husband  and  wife  die  without 
issue  of  their  two  bodies,  that  then  it  shall  remain  over ;  in  that  case 
although  the  will  of  the  donor  appears,  that  the  wife  shall  be  also 
donee  in  special  tail,  yet  forasmuch  as  by  the  order  of  the  common 
law  she  could  not  have  an  estate  of  fee  simple  conditional,  for  that 
cause  she  could  not  have  an  estate  tail  by  the  statute.  But  in  the  said 
case  where  lands  are  given  to  a  man  and  the  heirs  female  of  his  body, 
here  is  an  estate  of  inheritance  vested  in  the  donee,  which  estate  of  in- 
heritance the  statute  De  donis  conditionalibus  directs  to  the  heir  female 
by  descent,  although  there  be  an  issue  male. 

And  as  to  what  hath  been  objected,  that  forasmuch  as  the  limitation 
was  to  the  heirs  (d )  male  of  the  body  of  Edward  Shelley,  and  of  the 
heirs  male  of  the  bodies  of  the  heirs  male  lawfully  begotten,  that  the 
heirs  male  of  the  body  of  Edward  Shelley  should  be  purchasers,  for 
otherwise  the  subsequent  words  would  be  void;  the  defendant's 
counsel  answered,  that  it  is  a  rule  in  law,  when  the  {e)  ancestor  by  any 
gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immediately  to  his 
heirs  in  fee  or  in  tail  j  that  always  in  such  cases  "  the  (/)  heirs"  are  words 
of  limitation  of  the  estate,  and  not  words  of  purchase.  And  that 
appears  in  (^)  40  E.  3,  foL  9  a  b,  in  the  Provost  of  Beverley's  Case, 
in  38  E.  3,  fol.  31b;  24  E.  3,  36  b ;  27  E.  3,  fol.  87  a ;  and  in  divers 
other  books.  So,  inasmuch  as  in  this  case  Edward  Shelley  took  an 
estate  of  freehold^  and  afler  an  estate  is  limited  to  his  heirs  male  of  his 
body,  the  heirs  male  of  his  body  must  of  necessity  take  by  descent, 
and  cannot  be  purchasers ;  otherwise  is  it  where  an  estate  for  years  is 
limited  to  the  ancestor,  the  remainder  to  another  for  life,  the  remainder 

(d)  Cto.  Car.  24;  Cas.  t.  Hard.  160;  2  Keb.  122,  340;  Palm.  224;  Litt  Rep.  261, 

Wils.  222.  286. 

(«)  1  RolL  627;  2  RoU.  417,  418;  Mo.  (/)  1  Co.  105  a. 

720;  Cro.  ElU.  855;  Co.  Litt.  17  b,  22  b,  (g)  11  H.  4,  74  b;  Br.  **  Estate,*'  6 ;  Br. 

376b;  1  Vent  874;  Raym.  284,  817  j  2  "  Disccnt,"  6;  Br.  "  Relief,"  2. 
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to  the  right  heirs  of  the  lessee  for  years,  there  his  heirs  are  purchasers. 
Or  if  the  remainder  be  limited  to  the  (A)  heir  in  the  singular  number 
upon  a  lease  for  life,  there  the  heir  takes  an  estate  for  term  of  life  by 
purchase.    And  if  it  should  be  admitted  that,  in  regard  of  the  said  sub- 
sequent words,  the  right  heirs  male  should  have  by  purchase  to  them 
and  the  heirs  male  of  their  bodies,  then  a  violence  would  be  offered 
as  well  to  the  words  as  to  the  meaning  of  the  party,  for  if  the  heir  male 
of  the  body  of  Edward  Shelley  should  take  as  purchaser,  then  all  the 
other  issue  male  of  the  body  of  Edward  Shelley  would  be  excluded 
to  take  anything  by  the  limitation,  and  it  would  be  against  the  express 
limitation  of  the  party.     For  the  limitation  is  to  the  use  of  the  heir 
male  of  the  body  of  Edward  Shelley,  and  of  the  heirs  male  of  their 
bodies  begotten,  and  for  default  of  such  issue,  to  divers  other  persons 
in  remainders.     So  if  Richard  Shelley  being  the  heir  male  of  the  body 
of  Edward  Shelley  at  the  time  of  his  death,  should  take  by  purchase, 
then  the  heirs  male  of  the  body  of  Richard  Shelley  only  would  be 
inheritable,  and  no  other  of  the  sons  of  Edward  Shelley  nor  their  heirs 
male ;  and  consequently,  if  Richard  Shelley  should  die  without  issue 
male,  the  land  would  remain  over  to  strangers,  and  all  the  other  sons 
of  Edward  Shelley  which  he  then  had  and  might  afterwards  have,  and 
their  issues,  would  be  utterly  disinherited,  because  the  words  were  in 
the  plural  number,  heirs  male  of  the  body  of  Edward  Shelley,  the 
former  construction  will  be  against  the  very  letter  of  the  indentures, 
for  by  that  means  the  plural  number  will  be  reduced  to  the  singular 
number,  that  is  to  say,  to  one  heir  male  of  the  body  of  Edward  Shelley 
only  ;  and  forasmuch  as  the  first  words,  viz.  "  heirs  male  of  the  body 
of  Edward  Shelley,"  include  the  subsequent  words,  viz.  "  the  heirs  male 
of  their  bodies,"  for  every  heir  male  begotten  of  the  body  of  the  heir 
male  of  Edward  Shelley,  is  in  construction  of  law  an  heir  male  of  the 
body  of  Edward  Shelley  himself;  for  this  reason,  the  subsequent  words 
are  words  declaratory,  and  do  not  restrain  the  former  words.     As  in  the 
case  of  (i)  Littleton  if  a  man  makes  a  feoffinent  in  fee,  ita  quod  the  feoflee 
shall  do  such  an  act,  in  that  case  Littleton  said,  it  is  commonly  used  in 

{h)  1  Ca  66  b;  Raym.  333;  3  Keb.  18»  417;  1   Bulstr.  222,  223;    Mo.  583;  Cfo. 

99,  176;  Godb.  155;  2  Sid.  51;   2  Roll.  Eliz.  813;  Owen,   148;  Co.  Litt  8;  Cnx 

Rq).  256;  Plowd.  29  b;  Palm.  404;  HeU.  Jac.  145. 

76;  Sty.  250;  1  Roll.  832;   2  Roll.  253,  (i)  Litt  s.  331 ;  Co.  Litt.  204  b. 
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such  cases  to  have  also  these  words  (and  if  the  act  be  not  done,  it  shall 
be  lawful  for  the  feoffor  to  re-enter),  which  he  said  was  more  than  was 
necessary,  for  the  first  words  are  sufficient  in  law  and  include  them ; 
yet,  he  said,  they  are  well  put  in,  to  declare  and  express  the  law  to  lay- 
people. 

And  lastly^  in  this  case,  if  Richard  Shelley  should  not  be  in  in  course 
and  nature  of  a  descent,  then  he  could  not  take  at  all ;  for  when  an 
estate  is  made  to  a  man,  and  after  in  the  same  deed  (to  limit  the  quality 
of  the  estate)  a  further  limitation  is  made  to  his  heirs,  or  to  the  heirs 
of  his  body,  in  all  these  cases  his  heirs  or  the  heirs  of  his  body  shall 
never  take  as  purchasers  ;  but  in  this  case  these  words,  **  heirs  male  of 
the  body  gf  Edward  Shelley,"  were  words  of  limitation ;  and  therefore 
the  heir  male  of  the  body  cannot  take  as  a  purchaser.  And  in  proof 
of  the  first  proposition  it  was  said,  that  this  is  the  reason  of  the  book 
in  {k)  40  Ass.  pi.  19,  and  of  Mr.  Littleton's  Case,  fol.  128,  that  if  a  man 
grants  a  reversion  or  a  seignory  by  deed  to  J.  S.  and  his  heirs,  if  the 
gnuitee  dies  before  (!)  attornment,  the  attornment  to  the  heir  is  void^ 
for  if  the  attornment  should  be  good,  then  the  heir  would  be  in  as  a 
purchaser,  where  by  the  grant  and  meaning  of  the  parties  these  words, 
"his(m)  heirs,"  were  words  of  limitation  to  limit  the  estate  of  the 
grantee  himself.  And  so  it  was  held  in  NichoVs  Case,  in  (n)  Plow. 
Com.  foL  483,  that  if  a  man  leases  lands  to  a  man  for  life,  and  if  the 
lessor  dies  without  heir  of  his  body,  that  then  the  lessee  shall  have  the 
land  to  him  and  to  his  heirs :  in  that  case  if  lessee  for  life  dies,  and 
then  the  lessor  dies  without  heir  of  his  body,  the  heir  of  the  lessee 
shall  not  have  the  land,  as  it  was  held  clearly  causa  qua  supra. 

And  so  the  law  is  clear,  as  it  is  commonly  agreed  in  our  bo«ks,  if 
two  men  (o)  exchange  lands  in  fee  simple,  or  fee  tail,  if  both  the  parties 
die  before  the  exchange  be  executed  of  each  part,  the  exchange  is 
void ;  for  if  the  heirs  should  enter,  they  would  be  in  as  purchayrs 
by  force  of  the  words,  which  were  words  of  limitation  of  the  estate, 
and  not  of  purchase.    And  upon  the  same  reason  is  Brett's  and  JRig^ 

H)  Br.  *•  Attornment,'*  55;  Br.  "  Dis-  (n)  Plowd.  481  a  b,  482  a. 

wisin  and  Dineisor,"  61.  (o)  Co.  Litt.  50  b,  51  b ;  45  E.  3,  "  Ex- 

(/)  Co.  Litt.  309 a;  1  Co.  155b.  change,"  10;  1  Roll.  814;  Perk.  s.  284; 

(m)  2  Co.  86  b  i  1  Co.  95  b,  104  a ;  Mo.  1  Co.  98  b ;  Jenk.  Cent  249 ;  3  Wils.  489, 

84.  490,  &c. 
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dejCs  CasBy  adjudged,  in  Plow.  Com.  fol.  34^,  a  stronger  case  than  this 
case  is.     For  a  {p)  man  devised  lands  to  another  and  to  his  heirs,  and 
the  devisee  died  in  the  life  of  the  devisor,  and  then  the  devisor  died, 
and  it  was  adjudged  that  the  heir  should  not  take  by  the  devise,  for  in 
that  case  the  heirs  are  not  named  as  words  of  purchase,  but  only  to 
express  and  limit  the  estate  which  the  devisee  should  have,  for  without 
the  word  heirs,  the  devisee  could  not  have  the  fee  simple ;  and  the 
heirs  are  named  only  to  convey  the  land  in  fee  simple,  and  not  to  make 
any  other  to  be  purchaser  than  the  first  devisee.     So  in  our  case  the 
heirs  male  of  the  body  of  £.  S.  are  named  only  to  give  E.  S.  an  estate 
tail,  and  not  to  make  any  other  purchaser  than  £.  S.  only,  and  without 
those  words  he  could  not  have  had  an  estate  tail ;  and  therefore  the 
uncle  in  our  case  cannot  claim  the  land  as  a  mere  purchaser,  but  if  he 
takes  it  in  any  sort  he  shall  take  it  in  nature  and  course  of  a  descent, 
and  therefore  qtiacunq.  via  data  the  uncle  cannot  have  the  land ;  and 
if  he  take  it  in  nature  and  course  of  a  descent  (for  as  a  purchaser  he 
cannot  take),  then  the  elder  son  shall  enter  upon  him,  and  so  qtiacunq. 
via  data  the  son  of  the  elder  son  ought  to  have  the  land.     And  there- 
fore to  conclude ;  first,  no  execution  could  be  sued  against  the  issue  in 
tail,  because  no  execution  was  sued  in  the  life  of  Edward  Shelley; 
secondly,  admitting  execution  might  have  been  sued  against  the  issue 
in  tail,  and  that  execution  was  requisite  to  be  had  in  the  life  of 
E.  Shelley,  inasmuch  as  the  lands  were  in  lease  for  years,  that  the 
reversion  was  immediately  vested  in  the  recoveror  by  the  judgment ; 
thirdly,  admitting  execution  might  be  sued  against  the  issue  in  tail, 
and  that  the  recovery  was  not  executed  till  after  the  death  of  Edward 
Shelley :  yet,  first,  forasmuch  as  it  was  impossible  by  the  act  of  God 
that  execution  should  be  sued  in  the  life  of  E.  S. ;  secondly,  that  the 
indentures  guide  the  use,  and  direct  it  to  the  heirs  male  of  the  body 
of  ^.  S.  by  words  of  limitation ;  thirdly,  that  the  use  and  estate  do  not 
commence  originally  in  the  uncle  as  a  mere  purchaser,  but  first  vested 
in  the  uncle  by  force  of  the  indentures  made  by  E.  S.,  and  the  recovery 
had  against  him,  and  might  have  vested  in  E.  S.,  and  if  it  had  been 
vested  in  E.  S.,  then  without  doubt  Richard  Shelley  had  taken  by 

(p)  Plowd.d45  a ;  1  Co.  165  b ;  Mo.  S5S ;      53 ;  1  Jones,  59 ;  Carter,  4 ;  1  RoU.  Rep. 
Swinb.  29,  109;    Cra  Eliz.  428;    2  Sid.      253;  2  Roll  Rep.  484 ;  Palm.  556. 
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descent;  fourthly,  that  the  estate  is  conveyed  by  way  of  limitation  of 
use,  which  is  always  directed  by  the  intent  of  the  parties  ;  fifthly,  that 
it  would  be  absurd  and  mischievous  to  adjudge  the  whole  inheritance 
to  be  at  the  disposal  of  the  recoverors  or  of  the  sherifl^  who  never  were 
trusted ;  and  lastly  {q)y  that  Richard  the  uncle  ought  either  to  claim  in 
nature  or  course  of  descent ;  and  then  no  question  but  the  entry  of  the 
defendant  was  lawfiil,  or  otherwise  merely  by  purchase,  which  by  the 
rules  of  law,  and  for  the  reasons  aforesaid  he  cannot :  and  therefore 
they  concluded,  that  the  entry  of  Henry  Shelley,  the  defendant,  was 
lawful,  and  that  judgment  ought  to  be  given  against  the  plaintiff,  that 
he  should  take  nothing  by  his  bill. 

After  the  said  case  had  been  openly  and  at  large  argued  on  three 

several  days  by  the  counsel  of  each  side  in  the  King's  Bench,  the 

Queen  hearing  of  it  (for  such  was  the  rareness  and  difficulty  of  the 

case  being  of  importance  that  it  was  generally  known),  of  her  gracious 

disposition,  to  prevent  long,  tedious  and  chargeable  suits  between 

parties  so  near  in  blood,  which  would  be  the  ruin  of  both,  being 

gentlemen  of  a  good  and  ancient  family,  directed  her  gracious  letters 

to  Sir  Thonaas  Bromley,  Knight,  Lord  Chancellor  of  England,  who 

was  of  great  and  profound  knowledge  and  judgment  in  the  law,  thereby 

requiring  him  to  assemble  all  the  Justices  of  England  before  him,  and 

upon  conference  had  between  themselves  touching  the  said  questions, 

to  give  their  resolutions  and  judgments  thereof;  and  thereupon  the 

Lord  Chancellor,  in  Easter  Term  in  the  ^rd  year  of  her  reign,  called 

before  him,  at  his  house  called  York  House,  Sir  Christopher  Wray, 

Knight,  Lord  Chief  Justice  of  England,  and  all  his  companions. 

Justices  of  the  Queen's  Bench ;  Sir  James  Dyer,  Knight,  Lord  Chief 

Justice  of  the  Court  of  Common  Pleas,  and  all  his  companions,  Justices 

of  the  same  Court;  and  Sir  Roger  Manwood,  Knight,  Lord  Chief 

Baron  of  the  Exchequer,  and  the  Barons  of  the  Exchequer  before 

whom  the  questions  aforesaid  were  moved  and  shortly  argued  by 

Fenner,  Serjeant,  on  the  plaintiff's  part,  and  by  one  on  the  defendant's 

part    At  which  time  the  Lord  Chancellor  was  of  opinion  for  the 

defendant,  and  openly  declared  his  opinion  before  all  the  Justices,  that 

upon  the  third  question  the  law  was  for  the  defendant,  and  therefore 

(9)  1  Co.  106  b ;  1  Co.  95  a. 
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the  defendant's  entry  upon  the  uncle  was  lawiul ;  but  the  said  questions 
were  not  resolved  at  that  time,  the  said  Justices  desiring  time  to  con- 
sider of  the  questions.    And  eight  or  nine  days  after  in  the  same  term, 
all  the  said  Justices  and  Barons  met  together  in  Serjeants'  Inn,  in 
Fleet  Street,  for  the  resolution  of  the  said  case,  and  there  the  case  was 
again  shortly  argued  by  them ;  after  which  arguments  the  Justices  at 
that  time  did  confer  among  themselves,  and  took  ftirther  time  to  con- 
sider of  the  said  questions  in  the  next  vacation  till  the  beginning  of 
Trinity  Term  then  next  following ;  and  accordingly  in  the  beginning 
of  Trinity  Term,  after  great  study  and  consideration  of  the  said 
record  of  the  special  verdict,  all  the  said  Justices  and  Barons  met 
again  in  Serjeants'  Inn,  in  Fleet  Street,  at  which  time,  upon  conference 
amongst  themselves,  all  the  Justices  of  England,  the  Lord  Chief  Baron 
and  the  Barons  of  the  Exchequer,  except  one  of  the  Puisne  Justices 
of  the  Court  of  Common  Pleas^  agreed  that  the  defendant's  entry  upon 
the  said  Richard  the  uncle  was  lawful :  and  four  or  five  days  after 
their  last  meeting,  one  of  the  defendant's  counsel  came  to  the  bar  in 
the  Queen's  Bench,  and  moved  the  Justices  to  know  their  resolutions 
in  the  said  case ;  for  their  resolution  was  not  before  known  to  the 
defendant  nor  to  his  counsel.     And  Sir  Christopher  Wray,  Knigfat, 
Lord  Chief  Justice,  answered,  that  they  were  resolved,  and  thereupon 
asked,  the  plaintift^'s  counsel  being  then  at  the  bar,  if  they  could  say 
any  more  on  the  plaintift^s  part ;  who  answered,  that  they  had  said  as 
much  as  they  could :  and  likewise  asked  the  defendant's  counsel  if  they 
had  any  new  matter  to  say  for  the  defendant,  who  said  no.     And  then 
the  said  Chief  Justice  gave  judgment,  that  the  plaintiff  should  take 
nothing  by  his  bill ;  and  because  the  counsel  of  both  sides,  who  were 
present,  were  desirous  to  know  upon  which  of  the  said  points  their 
resolution  did  depend,'the  said  Chief  Justice  openly  declared  that  as 
to  the  first  point,  the  better  and  greater  part  of  all  the  Justices  and 
Barons  held  that  (r)  execution  might  be  sued  against  the  issue  in  tail, 
because  the  right  of  the  estate  tail  was  bound  by  the  judgment  against 
the  tenant  in  tail,  and  the  judgment  over  to  have  in  value,  and  that  in 

(r )  Co.  Litt.  361 ;  Mo.  141 ;  1  Co.  94  a  b ;   55  b ;  1  And.  70 ;  1  Jones,  10 ;  Jenk.  Cent 
Dy.  374,  pi.  15 ;  376,  pi.  26 ;  3  Keb.  699 ;   249;  3  Ed.  4,  7. 
10  Co.  38  a ;  2  Sid.  99 ;  2  RoU.  396 ;  Plowd. 
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favour  of  common  recoveries,  which  are  the  common  assurances  of  the 
land.  And  as  to  the  («)  second  point,  they  were  all  agreed,  that  the 
reversion  was  not  in  the  recoverors  immediately  by  the  judgment: 
but  he  said  that  all  the  Justices  of  England  and  Barons  of  the  Ex- 
chequer, except  one  of  tlie  Justices  of  the  Common  Pleas,  were 
agreed  as  to  the  third  point.  That  the  uncle  was  in,  in  course  and 
nature *df  a  (f)  descent,  although  he  should  not  have  his  age,  nor  be  in 
ward,  &c. ;  first,  because  the  original  actj  viz.  the  recovery,  out  of 
which  all  the  uses  and  estates  had  their  essence,  was  haA  in  the  life  of 
Edward  Shelley,  to  which  the  execution  after  had  a(M)  retrospect; 
secondly,  because  the  use  and  possession  might  have  vested  in  Edward 
Shelley,  if  execution  had  been  sued  in  his  life ;  thirdly,  the  recoverors 
by  their  entry,  nor  the  sheriff  by  doing  of  execution,  could  not  make 
whom  they  pleased  inherit ;  fourthly,  because  the  uncle  claimed  the 
use  by  force  of  the  recovery,  and  of  the  indentures  by  words  of  limita- 
tion, and  not  of  purchase.  These  were,  as  the  Chief  Justice  said,  the 
principal  reasons  of  their  judgment  And  it  was  resolved  by  them 
all,  that  the  recovery,  notwithstanding  the  death  of  Edward  Shelley  in 
the  morning  between  the  hours  of  five  and  six  on  the  same  (:r)  day, 
was  good  enough.  And  so  this  case  was  resolved  by  Sir  Thomas 
Bromley,  Knight,  Lord  Chancellor  of  England ;  Sir  Christopher  Wray, 
Knight,  Lord  Chief  Justice  of  England ;  Sir  James  Dyer,  Knight, 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas ;  Sir  Roger  Man- 
wood,  Knight,  Lord  Chief  Baron  of  the  Exchequer;  Sir  Thomas 
Gawdy,  Knight,  one  of  the  Justices  of  Her  Highness's  Bench ;  and 
by  all  the  Justices  of  the  Queen's  Bench,  and  by  all  the  Justices, 
except  one,  of  the  Common  Pleas,  and  by  all  the  Barons  of  the 
Exchequer,— that  the  defendant's  right  was  good,  and  his  entry  lawful, 
and  judgment  was  given  accordingly.  See  this  case  cited  Rep.  Q.  A. 
183;  Lucas,  120,  421,  425. 

( j)  1  Co.  94  a,  b,  97  a ;  Mo.  141 ;  1  Roll.  2  Leon.  21 ;  1  Jones,  59 ;  1  And.  70 ;  Jenk. 

270 ;  Jenk.  Cent.  249 ;  Kel.  108  b  *,  2  Inst.  Cent.  249. 

823.  (ti)  7  Ca  38  a. 

(0  Mo.l40, 141;lCo.94b;2Co.9Sa;  (x)  Cro.  Eliz.  168;  1  Sid.  229;  Palm. 

^  Co.  62a;  8  Co.  76a;  1  Co.  155  b,  156  a;  812;  Dall.  17,  pi.  3. 


T.L.C.  I  I 


482  Shelley's  Case. 

There  is  no  rule  which  has  been  adhered  to  more  inflexiblj,  than  that 
which  is  termed  the  rule  in  Shelley* s  Caxe,  viz.  that  when  the  ancestor  by 
^^y  g^fi  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immediately  to  his  heirs 
in  fee  or  in  tail,  in  such  cases  "  the  heirs'"  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase  (ante,  p.  474) ;  that  is  to  say,  in  the 
first  case  an  estate  in  fee,  in  the  second  case  an  estate  tail  will  vest  in  the 
ancestor,  and  upon  his  death  his  heirs  will  take  not  as  purchasers  under  the 
gifl  or  conveyance,  but  as  heirs  of  their  ancestor  by  descent.  In  the  absence 
of  the  rule,  the  ancestor  would  only  take  an  estate  of  freehold  with  a  con- 
tingent remainder  to  his  heirs  or  issue. 

Although  termed  the  rule  in  Shelley* s  Case,  it  is  of  much  greater  antiquity, 
and  it  ^  ill  be  observed,  that  in  that  case  no  question  arose  upon  it,  for  the 
decision  of  the  Court ;  but  it  is  only  stated  in  the  arguments,  though  in  such 
precise  and  clear  terms,  that  it  has  from  tbence  derived  its  name  though  not 
its  origin. 

It  has  been  supposed  by  some  that  the  rule  is  of  feudal  origin,  and  was 
introduced  to  prevent  frauds  upon  tenure,  for  if  the  heirs  or  heirs  of  the  body 
of  the  ancestor  had  been  held  to  take  by  purchase,  they  would  not  upon  the 
death  of  the  ancestor  have  been  liable  to  the  burdens  imposed  upon  a 
descent,  or  the  lord  or  donor  might  be  prejudiced  by  the  loss  of  wardship, 
marriage  and  other  fruits  of  tenure.  By  some  it  has  been  said,  that  the 
rule  had  its  origin  from  "  the  prejudice  that  might  happen  to  the  heirs  them- 
selves, by  the  loss  of  the  remainder,  if  the  ancestor  should  do  anything  to 
forfeit  or  determine  his  estate  for  life  after  the  determination  of  the  interme- 
diate estate ;  for  they,  not  being  capable  of  taking  such  remainder  when  such 
preceding  estates  ended,  could  never  after  lay  claim  to  it ;  and  so  an  unwaiy 
ancestor  might  defeat  his  heir  of  the  purchase :  or  lastly,  from  the  conformity 
or  parity  of  reason  they  bear  to  a  limitation  to  A.  and  his  heirs,  or  heiis 
male  or  female  of  his  body  ;  for  as  the  one  gives  an  estate  for  life  by  impli- 
cation, and  more,  so  the  other  gives  him  the  same  in  express  words,  and 
more;  and  expressio  eorum  quae  tacit^  insunt  nihil  operatur.  And  the 
interposition  of  another  estate  between  them,  only  breaks  the  order  of  the 
limitation,  not  the  operation  of  the  words ;  which  being  the  same  in  both 
cases,  ought  to  have  the  same  operation  and  construction."  Feame,  Cont 
Rem.  83-85. 

Mr.  Justice  Blackstone,  in  Perrin  v.  Blake,  was  rather  inclined  to  believe 
that  the  rule  was  established  to  prevent  the  inheritance  from  being  in  abey- 
ance ;  and  that  one  principal  foundation  of  it  was  to  obviate  the  mischief  of 
too  frequently  putting  the  inheritance  in  suspense  or  abeyance.  Another 
foundation,  he  said,  might  be,  and  was  probably  laid  in  a  principle  diametric 
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callj  opposite  to  the  genius  of  feudal  institutions ;  namely,  a  desire  to  fadli* 
tate  the  alienation  of  land,  and  to  throw  it  into  the  track  of  commerce,  one 
generation  sooner,  by  vesting  the  inheritance  in  the  ancestor,  than  if  he 
continued  tenant  for  life,  and  the  heir  was  declared  a  purchaser.  The 
learned  Judge  refers  to  what  he  believes  to  be  the  earliest  case  in  which  the 
principle  was  established  (M.  18  Ed.  2,  fol.  577),  for  the  purpose  of  &cili- 
tating  the  alienation  of  the  land  by  charging  it  with  the  debts  of  the  ancestor. 
Mr.  Hargreave  considered  the  rule  as  one  branch  of  a  policy  of  law  adopted 
to  prevent  the  annexation  to  a  real  descent,  of  the  qualities  and  properties  of 
a  purchase ;  so  that  in  effect  the  object  of  the  rule  was  that  no  man  should 
raise  in  another  an  estate  of  inheritance,  and  at  the  same  time  make  the 
heirs  of  that  person  purchasers.    1  Harg.  Law  Tracts,  572 ;  Feame,  85,  86. 

The  origin  of  the  rule,  however  plausible  may  be  the  suggestions  of 
learned  men  upon  the  subject,  is  lost  in  obscurity ;  but  whatever  that  may 
be,  or  whether  its  continuance  can  be  justified  upon  any  rational  grounds,  it 
still  remains  as  firmly  rooted  in  English  jurisprudence  as  any  other  rule 
whose  origin  is  clear  and  whose  utility  is  manifest. 

The  rule  in  Shelley's  Casey  the  application  of  which  it  is  now  proposed  to 
consider,  is  always  termed  a  rule  of  law,  and  not  a  rule  of  construction. 

In  the  first  place  it  may  be  mentioned,  that  the  rule  is  equally  applicable 
to  limitations  of  the  legal  estate,  limitations  of  use,  and  limitations  of  trust, 
and  extends  as  well  to  copyhold  as  to  freehold  lands  and  tenements,  and 
even  to  lands  held  for  a  life  or  lives,  and  subject  to  a  quasi  entail.  1  Prest. 
Est  289. 


Limitations  must  he  in  the  same  Instrument, 

The  rule  will  not  be  applicable  unless  the  limitation  to  the  ancestor  and 
his  heirs  be  in  the  same  instrument.  Thus  if  a  person  by  deed  give  an 
estate  to  his  son  for  life,  and  by  his  will  devise  the  same  estate  to  the  heirs 
male  of  his  body,  the  son  will  take  only  an  estate  for  life,  with  remainder  in 
tail,  by  purchase,  to  the  heirs  male  of  his  body.  Doe  d.  Fonnereau  v. 
FonnereaUf  Dougl.  470;  and  see  Moore  v.  Parker,  Ld.  Raym.  37; 
8.  a  Skinn.  558. 

So  where  A.  was  tenant  for  life,  with  remainder  to  the  right  heirs  of  B., 
A  afterwards  granted  his  estate  to  B.,  so  that  he  became  tenant  for  the  life 
of  A.,  it  was  held  that  the  life  estate  did  not  coalesce  with  the  remainder 
to  the  right  heirs  of  B. ;  for  it  was  not  conveyed  by  the  grant  of  the  first 
grantor,  but  by  the  act  of  another  person  after  the  grant  (?9  Ed.  3,  cited 
2  Leon.  7 ;  1  Ld.  Raym.  37 ;  and  see  Feame,  Cont  Rem.  71) ;  but  a  will 
and  a  schedule  to  it  are  considered  as  one  instrument  {Hayes  d.  Foorde  v. 
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Foorde,  2  Wm.  Black.  698) ;  and  it  would  seem  that  the  same  principle 
would  be  applicable  to  a  will  and  codicil,  or  several  codicils.  2  Jarm. 
Wills,  275. 

A  question  has  been  raised  whether  a  deed  in  execution  of  a  power  is  not 
to  be  considered  as  part  of  the  instrument  conferring  the  power,  so  as  to 
make  limitations  in  the  former  and  latter  coalesce  according  to  the  rule. 
Suppose,  for  instance,  under  a  deed  there  be  a  limitation  to  A.  for  life,  with 
remainder,  after  his  decease,  to  such  uses  as  B.  shall  appoint,  and  B.  after- 
wards in  A.'s  life  appoints  to  the  use  of  the  right  heirs  of  A.,  will  the  role 
be  applicable  7  Mr.  Feame  thought  that  it  would,  upon  the  ground  that 
the  limitation  of  a  use,  under  an  execution  of  a  power  of  appointment  con- 
tained in  a  conveyance  to  uses,  in  general  operates  as  a  use  created  by,  and 
arising  under,  that  conveyance  itself;  and  is  therefore  the  subject  of  the 
same  construction,  so  far  as  the  time  of  its  taking  effect  admits,  as  it  would 
have  been  if  expressly  specified  and  ascertained  in  the  original  deed  itself. 
Feame,  Cont  Rem.  74.  The  case  put  has  not,  however,  received  a  judicial 
determination,  and  the  conclusion  arrived  at  by  Mr.  Feame  has  been 
doubted  by  several  eminent  authors.  See  1  Prest.  Est.  324;  Co.  Litt 
299  b.  Bud.  n. ;  2  Jarm.  275. 


LimitatioTU  must  be  both  Legal  or  both  Equitable, 

As  we  have  before  shown,  the  rule  is  applicable  as  well  where  the 
limitations  to  the  ancestor  and  his  heirs  are  equitable  as  where  they  are 
legal ;  but  where  one  limitation  is  legal  and  the  other  equitable,  the  rule 
does  not  apply,  and  the  heirs  will  take  as  purchasers.  Thus  if  property  was 
vested  in  tmstees  upon  trust  to  receive  rents  during  the  life  of  A.,  and  after 
making  certain  payments,  such  as  rates,  taxes,  repairs  and  expenses,  to  pay 
the  residue  to  A.  for  life,  and  after  the  death  of  A.  there  was  a  gift  to  the 
heirs  male  of  his  body,  A.  would  only  take  a  life  estate.  See  ShapUmd  v. 
Smith,  1  Bro.  C.  C.  74;  Jones  v.  Lord  Sa^  and  Sele,  8  Yin.  Abr.  262, 
pi.  19;  Silvester  d.  Law  v.  Wilson,  2  T.  R.  444;  Doe  v.  Ironmonger, 
3  East,  533;  Cwr^w  v.Prtc^,  12  Ves.  89;  Wyhhamy,Wykham,\%Yes. 
395 ;  Tenny  d.  Oibbs  v.  Moody,  3  Bing.  3 ;  Biscoe  v.  Perkins,  1  V.  &  B. 
485 ;  Adams  v.  Adams,  6  Q.  B.  860. 

In  considering  therefore  whether  the  rule  is  applicable  or  not,  the  subject 
which  we  have  before  discussed,  as  to  what  estates  trustees  take,  becomes 
very  important.    See  note  to  ChtuUeigh's  Case,  pp.  267—273,  ante. 

Where  both  the  limitations  are  legal,  it  seems  to  be  the  better  opinion, 
that  the  rule  will  be  applicable,  although  a  trust  may  attach  to  one  o{  the 
limitations.    Thus  in  Douglas  v.  Congreve,  1  Beav.  69,  where  a  testator 
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devised  real  and  personal  estate  to  the  plaintiff^  a  married  woman,  for  her 
life,  for  her  independent  use  and  benefit ,  and  ailer  her  decease  to  her  husband 
for  life,  with  remainder  to  the  use  of  the  heirs  of  her  body  in  tail,  it  was 
held  by  Lord  Langdale,  M.  R.,  affirming  the  certificate  of  the  Court  of 
Common  Pleas  (4  Bing.  N.  C.  1),  that,  subject  to  the  intervening  life 
interest  in  her  husband,  the  plaintiff  took  an  estate  tail  in  the  realty  and  an 
absolute  interest  in  the  personalty.  "  It  has  been  argued,"  said  his  Lord- 
ship, **  thai  although  the  legal  estate  is  given  to  the  plaintiff,  yet  there  is  a 
direction  that  she  shall  hold  it  for  her  independent  use  and  benefit,  which 
she  cannot  do  without  the  intervention  of  this  Court,  which  converts  her 
husband  into  a  trustee  for  her  5  so  that,  in  effect,  she  has  only  an  equitable 
estate  during  her  husband's  life ;  and,  as  that  cannot  coalesce  with  the  legal 
estate  in  remainder,  the  rule  in  Shelley's  Case  does  not  apply.  It  is, 
however,  to  be  observed,  that  the  legal  estate  is  vested  in  the  wife ;  that  the 
power  which  the  law  gives  to  the  husband  over  the  real  estate  of  his  wife 
does  not  alter  the  nature  or  quality  of  that  estate,  and  that  it  is  only  with 
the  marital  power  of  the  husband  that  this  Court  interferes,  to  secure  to  the 
wife  the  independent  use  of  her  property.  In  one  sense,  no  doubt,  the 
husband  is,  or  may  be  made,  a  trustee  for  the  wife,  but  not  so  as  to  alter 
the  legal  estate  given  to  her  by  the  testator  5  and,  on  the  whole,  I  am  of 
opinion,  that,  subject  to  the  prior  life  estate,  the  plaintiff  is  entitled  to  an 
estate  tail  in  the  lands  in  question,  and  consequently  that  the  Judge's  certi- 
ficate must  be  confirmed."  See  also  1  Prest.  Est.  311 ;  sed  vide  Fearne, 
Cont.  Rem.  35. 


What  is  a  sufficient  Estate  of  Freehold  in  the  Ancestor. 

Although  the  contrary  opinion  was  held  by  Rolle  (2  RolL  Abr.  418),  it 
is  clear  that  the  rule  is  applicable,  although  the  estate  of  freehold  in  the  an- 
cestor is  such  as  may  be  determined  in  his  life ;  as  where  an  estate  for  life  is 
given  to  two  persons  during  the  life  of  a  third  (Perk.  s.  337),  or  to  two 
persons  during  their  jomt  lives.  Thus  in  Merrill  v.  Rumsey^  1  Keb.  888 ; 
8,  C.  T.  Raym.  126,  an  estate  was  limited  to  husband  and  wife  during  their 
joint  lives;  and  after  the  decease  of  either  of  them,  remainder  to  the  heirs 
of  the  body  of  the  wife  begotten  by  the  husband,  remainder  to  the  wife  for 
life.  Upon  a  dispute  between  the  children  and  the  wife,  after  the  death  of 
the  husband,  whether  this  was  an  estate  tail  in  the  wife  or  a  contingent  re- 
mainder in  the  children,  Keeling  conceived  it  an  estate  tail  executed  sub 
modo,  not  presently  by  severance  of  the  jointure,  as  it  would  be  by  a  several 
conveyance,  but  upon  the  death  of  him  whose  life  kept  the  estates  asunder, 
they  were  united  and  executed ;  and  the  Court  agreed  there  was  no  con- 
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tingency,  either  in  estate  or  person,  and  that  an  estate  to  a  woman  durante 
viduitate,  remainder  to  the  heirs  of  her  body,  is  an  estate  tail  in  the  woman. 
See  Feame,  Cont.  Rem.  31. 

And  the  possibility  that  the  estate  durante  yidaitate  may  terminate  in 
the  life  of  the  widow,  and  before  there  can  be  an  heir,  is  no  objection.  Curtis 
V.  Price,  12  Ves.  99 ;  Doe  d.  James  v.  Hallett,  1  Man.  &  SeL  124. 

The  rule  will  be  applicable  although  the  estate  of  freehold  in  the  ancestor 
arise  by  implication.  Thus  in  the  leading  case  of  Pyhus  v.  Mitford,  1 
Vent.  372,  A.,  seised  in  fee,  covenanted  to  stand  seised  to  the  use  of  his 
heirs  male  begotten  or  to  be  begotten  on  the  body  of  his  second  wife.  It 
was  held  by  Hale,  C.  B.,  and  two  other  Judges,  that  A.  took  an  estate  for  his 
own  life  by  implication  (the  use  during  his  own  life  not  being  disposed 
of) ;  and  that  the  subsequent  limitation  to  his  heirs  male  was  executed 
on  the  estate  for  life  which  he  had  by  implication,  and  created  an  estate  tail 
in  A.  See  also  Hayes  d.  Foorde  v.  Foorde^  2  Wm.  Black.  698 ;  Coa^pe 
Y.  Arnold,  2  Sm.  k  Giff.  311,  affirmed  by  the  Lord  Chancellor  on  other 
grounds.    W.  R.  1854-5,  p.  187. 

The  rule  will  not  operate  where  the  limitation  after  the  estate  of  fi-eehold 
is  to  the  heirs  of  the  body  of  the  ancestor  and  of  another  person,  who  may 
have  heirs  of  the  hoHy  common  to  both.  Thus  if  there  be  a  limitation  to 
the  wife  for  life,  with  remainder  to  the  heirs  to  be  begotten  on  the  body  of 
the  wife  by  the  husband,  the  heirs  of  the  body  will  take  a  contingent  estate 
tail  by  purchase  (See  Gossage  v.  Tayler,  Sty.  325;  Frogmorton  d.  Bobin- 
son  V.  Wharrey,  3  Wils.  125, 144 ;  2  Wm.  Black.  728) ;  and  if  in  the  case 
put  the  wife  died  in  the  lifetime  of  the  husband  (inasmuch  as  the  heirs  could 
not  be  ascertained  until  his  death,  according  to  the  maxim  **  Nemo  est  hflCKs 
yiventis ;"  and  as  a  remainder  must  take  effect,  if  at  all,  immediately  upon  the 
determination  of  the  particular  estate),  the  contingent  remainder  to  the  heirs 
of  the  body  of  the  wife  could  not  take  effect  (Laney.Pannell,  1  Roll.  Rep. 
238, 317, 438 ;  Anon.,  Dy.  99  b).  Where,  however,  there  is  a  limitation  to 
a  person  for  life  with  remainder  to  the  heirs  of  the  body  of  that  person  and 
some  other  person  of  the  same  sex,  or  if  of  a  different  sex,  being  prohibited 
by  law  from  intermarriage  with  each  other,  the  rule  will  only  operate  as  to  one 
moiety.  Thus  if  a  father  devised  land  to  his  son  A.  for  life,  with  remainder 
to  the  heirs  of  the  body  of  A.  and  his  other  son  B.,  A.  would,  according 
to  the  rule,  become  tenant  in  tail  of  one  moiety,  and  the  heir  of  the  body  of 
B.  would  take  ttie  other  moiety  as  purchaser.     Feame,  Cont.  Rem.  35. 

Where,  however,  there  is  a  limitation,  either  to  a  husband  and  wife  or  to 
persons  capable  of  becoming  such,  jointly  (Feame,  Cont  Rem.  35 ;  1  Prest 
Est.  336;  Roe  d.  Aixtrap  v.  Aistrop,  2  Wm.  Black.  1228)  or  successively 
{Stephens  v.  Britridge,  1  Lev.  36;  T.  Raym.  86;  1  Presu  Est  336),  for 
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life,  with  remainder  to  the  heirs  of  their  bodies,  the  heirs  will  take  by  descent. 
Though  it  must  be  remembered  that  where  the  ancestors  are  husband  and 
wife  they  will  be  tenants  by  entireties.     See  note  to  Morley  v.  Bird^  post. 

It  will,  however,  be  held,  where  the  wife  takes  a  previous  estate  of 
freehold,  that  her  heirs  are  exclusively  referred  to  under  a  limitation  to  the 
heirs  of  her  body  by  the  husband  begotten^  and,  consequently,  by  the  opera- 
tion of  the  rule,  which  requires  an  estate  of  freehold  in  the  ancestor,  with  a 
remainder  to  the  heirs  of  the  body  of  the  same  person,  she  will  take  an 
estate  tail.  See  Alpass  v.  HVatkinSj  8  T.  R.  516;  in  which  case  in  a 
marriage  settlement  there  was  a  limitation  to  the  husband  for  life,  remainder 
to  the  intended  wife  for  life,  with  remainder  to  the  heirs  of  the  body  of  the 
wife  by  the  intended  husband  to  be  begotten,  and  of  their  heirs  and  assigns 
for  ever.  It  was  held  by  the  Court  of  King's  Bench  that  the  wife  took  an 
estate  tail.     See  also  Morris  v.  Ward,  cited  lb.  618. 

Upon  the  same  principle,  where,  by  marriage  settlement,  a  man  limited 
estates  to  the  use  of  himself  and  his  intended  wife  for  their  lives  and  the  life 
of  the  survivor,  with  remainder  to  the  use  of  the  heirs  of  the  body  of  the 
intended  husband,  on  the  body  of  the  intended  wife  to  be  begotten,  it  was  held 
by  the  Court  of  King's  Bench  that  an  estate  in  special  tail  vested  in  the 
&ther  only.    Boe  d.  Aistrop  v.  Aistrop,  2  Wm.  Black.  1228. 

So  forcibly  has  the  rule  been  applied,  that  various  circumstances,  from 
which  it  might  be  implied  that  there  was  no  intention  of  giving  anything 
but  an  estate  of  freehold  to  the  ancestor,  have  been  invariably  disregarded. 
Thus  where,  between  the  freehold  given  to  the  ancestor  and  the  limita- 
tion to  the  heirs  of  his  body,  a  limitation  to  trustees  to  preserve  contingent 
remainders  has  been  interposed,  it  has,  nevertheless,  been  held,  that  the 
ancestor  took  an  estate  tail  (Sayer  v.  Masterman,  Amb.  344;  Coulson  v. 
Coulson,  2  Stra.  1125;  Hodgson  v.  Ambrose,  Dougl.  337 ;  3  Bro.  P.  C. 
Toml.  Ed.  416;  Measure  v.  Oee,  5  B.  &  Aid.  910) ;  although  it  might 
reasonably  be  presumed  to  have  been  the  intention  of  the  settlor  oft  testator 
by  the  limitation  to  trustees,  to  have  preserved  what  he  must  hav^  considered 
to  have  been  the  contingent  interest  that  the  heirs  of  the  body  would  take 
by  purchase.     Upon  the  same  principle,  a  declaration  that  a  person  to 
whom  the  freehold  is  given  shall  have  it  without  impeachment  of  waste 
{Papillon  V.  Voice,  2  P.  Wms.  471;   Jones  v.  Morgan,  1  Bro.  C.  C. 
206 ;  Benn  d.  Webb  v.  Puchey,  5  T.  R.  299 ;  Frank  v.  Stoviii,  3  East, 
648 ;  Bennett  v.  Earl  of  Tankerville,  19  Ves.  170),  or  with  a  power  of 
jointuring  (Broughton  v.  Langley,  2  Ld.  Raym.  873;  2  Salk.  679;  King 
V.  Metling,  2  Lev.  68 ;  1  Vent  225 ;  3  Keb.  42 ;  and  see  Bight  d.  Phillipps 
V.  Smith,  12  East,  455),  will  not  prevent  a  subsequent  limitation  to  the  heirs 
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of  the  body  from  coalescing  with  the  freehold.  See  also  Montgomery  v. 
Montgomery f  3  J.  &  L.  47,  52. 

Even  an  express  declaration  that  the  estate  of  the  ancestor  shall  not 
extend  beyond  the  freehold  interest  first  given  to  him,  will  not  prevent  its 
junction  with  a  subsequent  limitation  to  his  heirs  according  to  the  rule. 
Thus  in  the  well-known  case  of  Robinson  y.  Robinsonj  1  Burr.  98,  where 
there  was  a  devise  to  Lancelot  Hicks,  **  for  and  during  the  term  of  his 
natural  life,  and  no  longer;'^  ''  and  afrer  his  decease  to  such  son  ss  he  shall 
have  lawfully  begotten,*'  taking  a  particular  name,  ''and  for  de&olt  of  such 
issue,"  then  over.  The  Court  of  King's  Bench,  to  which  the  case  had  been 
sent  by  the  Court  of  Chancery  (2  Yes.  225),  certified  that  Lancelot  Hidu 
took  an  estate  in  tail  male,  notwithstanding  the  express  estate  devised  to 
him  for  his  life  and  no  longer.  This  certificate  was  confirmed  in  Chancery, 
and  a  decree  made  accordingly  (2  Yes.  225),  which  was  afterwards  affirmed 
by  the  House  of  Lords,  3  Bro.  P.  C,  Toml.  £d.,  180,  nom.  Robinson  v. 
Micks,  Another  important  and  leading  case  upon  the  same  subject  is  that 
of  Perrin  v.  Blake,  4  Burr.  2579 ;  1  Wm.  Black.  672 ;  Feame,  C.  R.  155 ; 
there  one  John  Williams,  seised  in  fee  of  a  plantation  in  Jamaica,  devised  in 
the  following  words :  —'*  Should  my  wife  be  enceinte  with  a  child  at  any  time 
hereafter  (which  was  not  the  case),  and  it  be  a  female,  I  give  and  beqaeath 
unto  her  the  sum  of  2,000/.,  &c. ;  and  if  it  be  a  male,  I  give  and  bequeath 
my  estate,  real  and  personal,  equally  to  be  divided  between  the  said  infant  aad 
my  son  John  Williams,  when  the  said  in&nt  shall  attain  the  age  of  twenty- 
one.  Item,  it  is  my  intent  and  meaning  that  none  of  my  children  should 
sell  or  dispose  of  my  estate  for  longer  time  than  his  life,  and  to  that  intent 

1  give,  devise  and  bequeath  all  the  rest  and  residue  of  my  estate  to  my  sod 
John  Williams  and  the  said  infant  for  and  during  the  term  of  their 
natural  lives,  the  remainder  to  my  brother-in-law  J.  6.,  and  his  heirB,  for 
and  during  the  lives  of  my  son  John  Williams  and  the  said  infant,  tbe 
remainder  to  the  heirs  of  the  body  of  my  said  sons  John  WHliams  and 
the  said  infant  lawfully  begotten,  or  to  be  begotten,  the  remainder  to  my 
daughters,  &c.  No  other  son  was  bom,  and  the  question  was,  what  eslate 
John  Williams  took  under  the  will.  The  Court  of  Queen's  Bench,  com- 
prising Lord  Mansfield,  Aston,  J.,  WiUes,  J.  (Yates,  J.,  dissentieDte)) 
held,  that  J.  Williams  took  only  an  estate  for  life.  This  decision  was, 
however,  afterwards  reversed  by  the  majority  of  the  Judges  in  the  Ex- 
chequer Chamber,  who  held  that  John  Williams  took  an  estate  tail.  An 
appeal  to  the  House  of  Lords  was  compromised,  and  the  plainti£P  obtaioed 
leave  to  withdraw  his  writ  of  error.     See  also  Hayes  d.  Foorde  v.  Foorde, 

2  W.  Black.  698;  Thong  y.  Bedford,  1  Bro.  C.  C.  313;  Roe  d.  Tkongx. 
Bedford,  4  Mau.  &  Sel.  362. 
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Effect  of  Words  of  Limitation  superadded  to  the  Words  "  Heirs  of  the 
Bodyr 

It  is  now  clearly  established,  that  where  words  are  superadded,  not  incon- 
sistent with  the  previoos  limitation  to  '^  the  heirs  of  the  body/'  such  words 
will  not  prevent  the  operation  of  the  role  in  Shelley's  Case  (where  there  has 
been  a  previous  limitation  of  the  freehold  to  the  anc^tor),  by  converting  the 
words  "  heirs  of  the  body"  into  words  of  purchase.    Where,  therefore  (a  pre- 
vious freehold  having  been  given  to  the  ancestor),  the  words  "  heirs  of  his 
body,"  or  "  heirs  male  of  the  body,"  were  followed  by  the  following  expres- 
sions, ^*  and  the  heirs  male  of  such  issue  male"  {Burnet  v.  Cohy,  1  Bam. 
K.  B.  367 ;  Legatt  v.  Sewell,  2  Vem.  551 ;  8.  C.  I  Eq.  Ca.  Abr.  394,  pi.  7 ; 
1  P.  Wms.  87),  "  and  their  heirs"  (WHght  v.  Pearson,  1  Ed.  119 ;  Amb. 
358 ;  Alpass  v.  Watkins,  8  T.  R.  616),  "  and  their  heirs  for  ever"  (Benn  d. 
Oeering  v.  Shenton,  Cowp.  410),  "and  his  heirs  for  ever"  {Ooodright  d. 
Lisle  V.  PuUyn,  2  Ld.  Raym.  1437 ;  2  Stra.  729),  "  his,  her  and  their  heirs 
and  assigns  for  ever"  {Measure  v.  Oee,  5  B.  &  Aid.  910),  "  their  heirs, 
executors,  administrators  and  assigns  for  ever"  (Kinch  v.   Ward,  2  S.  & 
S.  409),  "and  the  heirs  and  assigns  of  such  male  issue  for  ever"  (Nash  v. 
Coates,  3  B.  &  Ad.  839);  it  was  held,  that  the  ancestor  took  an  estate 
tail.    And  in  such  cases  the  circumstance  that  trustees  to  preserve  contin- 
gent remainders  are  interposed  {Wright  v.  Pearson,  1  Eden,  119),  that  the 
heiis  of  the  body  are  directed  to  assume  the  testator's  name  {Nash  v.  Nash, 
3  fi.  &  Ad.  839),  that  the  devise  over  is  expressly  made  to  depend  on  the 
ancestor  leaving  no  issue  "  living  at  his  death"  {Wright  v.  Pearson,  1 
Eden,  119),  that  the  limitation  to  the  boil's  male  of  the  tenant  for  life  is 
restricted  to  such  "  who  shall  live  to  attain  the  age  of  twenty-one  years, 
their  heirs  and  assigns  for  ever"  {Toller  v.  Aitwood,  15  Q.  B.  929),  .or  that 
there  is  a  declaration  tliat  the  heirs  shall  take  by  purchase  (Harg.  Law 
Tracts,  562),  will  not  vary  the  rule. 

Where,  aiter  a  limitation  to  the  heirs  of  the  body  of  the  ancestor  to  whom  a 
previous  freehold  interest  is  given,  words  are  added  modifying  the  usual  course 
of  descent  of  an  estate  tail,  by  giving  it  to  the  issue  jointly,  after  many  con- 
flicting decisions  it  has  been  at  length  established  that  such  superadded  words 
ought  to  be  rejected  as  repugnant  to  the  estate,  which  by  afiixing  a  proper 
technical  meaning  to  the  previous  limitations,  and  the  operation  of  the  rule 
in  Shelley's  Case,  would  be  created,  viz.  an  estate  tail.  Thus  where,  afler 
a  previous  life  interest  to  the  ancestor  and  "  the  heirs  of  his  body,"  there  are 
added  the  words,  "  to  take  as  tenants  in  common  and  not  as  joint  tenants" 
{Bennett  y.Earl  of  Tanherville,  19  Ves.  170;  Boe  d.  Candler  v.  Smith, 
7  T.  R.  531),  "  whether  sons  or  daughters,  as  tenants  in  common  and  not 
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as  joint  tenants"  (Pierson  v.  Vickers^  5  East,  648),  "to  be  equally  divided 
amongst  them  share  and  share  alike"  {Doe  d.  Atkituon  v.  Feather- 
stone,  1  B.  &  Ad.  944),  it  has  been  held  that  the  ancestor  took  an  estate 
tail. 

The  leading  case  upon  this  subject  is  tliat  of  Jesson  v.  Wriffht,  2  Bligh,  1. 
There  the  testator  gave  certain  hereditaments  to  William  an  illegitimate  son 
of  his  sister,  to  hold  to  him  for  and  during  the  term  of  his  natural  life,  he 
keeping  the  dwelling-houses,  &c.  in  repair ;  and  after  his  decease  he  gave 
the  same  hereditaments  unto  the  heirs  of  the  body  of  the  said  William,  «i 
such  shares  and  proportions,  as  he  the  said  William  should  by  deed  or  will 
appoint,  and  for  want  of  such  appointment,  then  to  the  heirs  of  the  body 
of  the  said  William  lawfully  issuing,  sluire  and  share  alike  as  tenants  in 
common ;  and  if  but  one  child,  the  whole  to  such  only  child,  and  for  nnint  of 
such  issue,  to  his  own  right  heirs.     The  Court  of  King's  Bench  held,  that 
W  illiam  took  only  for  life,  with  remainder  to  his  children  for  life  (5  Man. 
k  Sel.  95).      Lord  EUenborough  was  of  opinion,  that  the  words,  "  heirs 
of  the  body,"  which,  in  their  ordinary  and  natural  sense,  import  an  estate 
tail,  meant  in  this  instance  children  only.     He  relied  upon  the  power  of 
appointment,  and  the  gift  in  default  of  appointment  as  tenants  in  common, 
and  considered,  that  the  testator  had  by  his  own  construction  of  "  heirs  of 
the  body,"  described  children,  and  that  the  devise  over  meant,  for  want  of 
children.    Mr.  Justice  Bay  ley  was  entirely  of  the  same  opinion,  and  he  went 
much  further ;  he  held,  that  in  the  clause  which  contained  a  power  of  ap- 
pointment, it  was  impossible  that  the  testator  could  have  used  the  words 
as  words  of  limitation ;  they  gave  a  new  estate  to  the  objects  of  that  power 
as  purchasers.     "  If  so,"  he  added,  "  we  have  established  the  meaning  of  the 
words  '  heirs  of  the  body*  in  one  clause.     The  next  clause  was  in  default 
of  appointment  to  the  heirs  of  the  body  of  William.     Had  the  testator 
stopped  there,  the  presumption  would  have  been,  that  he,  after  having  used 
the  words  '  heirs  of  the  body'  when  they  could  not  have  been  intended  as 
words  of  limitation,  was  again  using  them  in  the  same  sense,  that  is,  not  to 
enlarge  the  former  estate,  but  to  create  estates  by  purchase  (Sugd.  Prop. 
250).     Upon  appeal  to  the  House  of  Lords,  the  judgment  of  the  Court 
of  King's  Bench  was  reversed,  and  it  was  held  that  William  took  an 
estate  tail.     On  moving  the  judgment  of  the  House,  Lord  Chancellor 
Eldon  observed,  "  It  is  definitively  setded  as  a  rule  of  law,  that  where 
there  is  a  particular,  and  a  general  or  paramount  intent,  the  latter  shall  pre- 
vail, and  Courts  are  bound  to  give  effect  to  the  paramount  intent    The 
decision  in  the  Court  below  has  proceeded  upon  the  notion,  that  no  such 
paramount  intent  is  to  be  found  in  the  will.     If  we  stop  after  the  words 
*  heirs  of  the  body  of  the  said  William,'  notwithstanding  the  testator  had  be- 
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fore  given  an  estate  expressly  to  William  for  his  natural  life  only,  it  is  clear, 
that  by  the  effect  of  these  following  words,  he  would  be  tenant  in  tail ;  and 
in  order  to  cut  down  this  estate  tail,  it  is  absolutely  necessary  that  a  par- 
ticular intent  should  be  found  to  control  and  alter  it  as  clear  as  the  general 
intent  here  expressed.    The  words  'heirs  of  the  body'  will  indeed  yield 
to  a  clear  particular  intent,  that  the  estate  should  be  only  for  life,  and  that 
may  be  from  the  effect  of  superadded  words,  or  any  expressions  showing 
the  particular  intent  of  the  testator ;  but  that  must  be  clearly  intelligible  and 
unequivocal.     '  Heirs  of  the  body,'  mean  one  person  at  any  given  time, 
but  they  comprehend  all  the  posterity  of  the  donee  in  succession.     William, 
therefore,  could  not  strictly  and  technically  appoint  to  heirs  of  the  body." 
With  r^ard  to  the  construction  of  the  limitation, over  in  default  of  appoint- 
ment, his   Lordship  observed,  ^'  Children  are  included,  undoubtedly,  in 
'heirB  of  the  body' ;  and  if  there  had  been  but  one  child,  he  would  have 
been  heir  of  the  body,  and  his  issue  would  have  been  heirs  of  the  body ; 
but  because  children  are  included  in  the  words  '  heirs  of  the  body,'  it  does  not 
follow,  that  'heirs  of  the  body'  must  mean  only  children,  where  you  can 
find  upon  the  will  a  more  general  intent  comprehending  more  objects."    As 
to  the  words  ''  for  want  of  such  issue,"  his  Lordship  added,  ''  If  the  words 
'  children  and  child'  are  so  to  be  considered,  as  merely  within  the  nleaning 
of  the  words  '  heirs  of  the  body,'  which  words  comprehend  them  and  other 
objects  of  the  testator's  bounty  (and  I  do  not  see  what  right  J  have  to  restrict 
the  meaning  of  the  word  '  issue'),  there  is  an  end  of  the  question.     I  do  not 
go  through  the  cases ;    that  of  Doe  v.  Gqff,  is  difficult  to  reconcile  with 
this  case — I  do  not  say  impossible ;  but  that  case  is  as  difficult  to  be  reconciled 
with,  other  cases.     Upon  the  whole  I  think  it  is  clear,  that  the  testator  in- 
tended that  all  the  issue  of  William  should  fail,  before  the  estate  should  go 
over  according  to  the  final  limitation."     Lord  Redesdale  observed,  "  The 
rule  is,  that  technical  words  shall  have  their  legal  effect,  unless  from  sub- 
sequent inconsistent  words  it  is  very  clear  that  the  testator  meant  otherwise. 
In  many  cases, — in  all,  I  believe,  except  Doe  v.  Ooff  (11  East,  668), 
it  has  been  held,  that  the  words,  '  tenants  in  common,'  do  not  overrule  the 
legal  sense  of  words  of  settled  meaning.     In  other-  cases,  a  similar  power 
of  appointment  has  been  held  not  to  overrule  the  meaning  and  effect  of 
similar  words.     It  has  been  argued,  that  heirs  of  the  body  cannot  take  as 
tenants  in  common ;  but  it  does  not  follow  that  the  testator  did  not  intend 
that  heirs  of  the,  body  should  take  because  they  cannot  take  in  the  mode 
prescribed.    This  only  follows,  that  having  given  to  heirs  of  the  body,  he 
could  not  modify  that  gift  in  the  two  different  ways  which  he  desired ;  and 
the  words  of  modification  are  to  be  rejected.    Those  who  decide  upon  such 
cases  ought  not  to  rely  on  petty  distinctions,  which  only  mislead  parties^ 
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but  look  to  the  words  used  in  the  will.  The  words  *  for  want  of  such  issue,' 
are  &r  from  being  sufficient  to  overrule  the  words  ^  heirs  of  the  body/ 
Thej  have  almost  constantly  been  construed  to  mean  an  indefinite  iailore 
of  issue ;  and  of  themselves,  have  frequently  been  held  to  give  an  estate  tail 
In  this  case,  the  words,  '  such  issue,'  cannot  be  construed  children,  except 
by  referring  to  the  words  'heirs  of  the  body,'  and  in  referring  to  those 
words  they  show  another  intent  The  defendants  in  error  interpret  'heirs 
of  the  bod/  to  mean  children  only,  and  then  they  say,  the  limitation  over 
is  in  default  of  children  ;  but  I  see  no  ground  to  restrict  the  words  '  hein  of 
the  body'  to  mean  children  in  this  wilL  ....  It  is  impossiUe  to  decide 
this  case  without  holding  Doe  v.  Qqff\%  not  law." 

It  should  be  here  mentioned,  that  Lord  St.  Leonards  does  not  appear  to 
have  considered  that  Doe  v.  Qoff  has  been  overruled*  See  Montgomery 
V.  Montgomery  J  3  J.  &  L.  53,  54,  55,  60. 

In  the  case  of  Doe  d.  BomaU  v.  Harveg,  4  Bam.  &  Cress.  610,  the  tes- 
tator being  seized  in  fee  of  lands  in  gavelkind,  devised  all  his  real  estate 
unto  his  nephew  T.  C,  for  and  during  the  term  of  his  natural  Hfe,  and  from 
and  after  the  determination  of  that  estate,  to  trustees  to  preserve  contingent 
remainders,  and  from  and  after  the  decease  of  T.  C,  to  and  amongst  all  and 
every  the  heirs  of  the  body  of  the  said  T.  C,  as  well  female  as  male,  such 
heirs,  as  well  female  as  male,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants,  and  for  default  of  such  issue  to  trustees  for  a  term  of  500  years, 
upon  trust  that  they  should  as  soon  as  might  be,  after  the  decease  of  T.  C^ 
in  case  he  should  die  without  issue  of  his  body  lawfully  begotten,  raise  a 
sum  of  money  to  be  applied  to  the  muntenance  of  his  niece,  and  after  tbe 
determination  of  the  said  term  of  500  years,  he  devised  the  sum  to  hb 
nephews  T.  C.  and  C.  C,  for  and  during  their  respective  natural  lives,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants,  and  from  and  after  their 
respective  deceases  unto  and  amongst  all  and  every  the  heirs  of  the  respec- 
tive bodies  of  the  said  T.  C.  and  C.  C,  as  well  female  as  male,  lawfully 
begotten  or  to  be  begotten,  such  heirs  to  take  as  tenants  in  common,  and  not 
as  joint  tenants,  and  in  default  of  such  issue  to  his  own  right  heirs  for*eT«r. 
It  was  held  by  the  Court  of  King's  Bench,  upon  the  authority  of  Jesson  r. 
Wright,  that  T.  C.  took  an  estate  tail.  ^'  It  appears, "  said  Abbott,  C.  J.| 
*'  to  be  clearly  established,  that  a  particular  intent  expressed  in  a  will  must 
give  way  to  a  general  intend.  It  is  also  a  clearly  established  rule  of  kv, 
that  where  there  is  a  gift  by  will  of  an  estate  of  freehold  to  a  particular  indi- 
vidual, with  remainder  to  the  hein  of  his  body,  the  latter  words  are  to  be 
construed  as  showing  an  intention  on  the  part  of  the  testator  to  include  all 
the  heirs  of  the  body  of  the  first  taker,  unless  firom  other  words  of  the  will 
it  clearly  and  unequivocally  appears  that  those  words  are  used  to  designats 
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particular  indiyidnals.  Now,  in  this  case  it  manifestly  appears,  by  the 
devise  to  the  heirs  of  the  body  of  T.  C,  to  have  been  the  intention  of  the 
testator  that  his  estate  should  remain  in  the  &mily  of  T.  C,  so  long  as  that 
family  should  exist.  The  only  way  in  which  that  intention  can  be  effectuated 
is  to  construe  the  words  ^  heirs  of  the  body*  to  be  words  of  limitation." 

The  cases,  therefore,  of  Doe  d.  Long  y.  Laming j  2  Burr.  1100 ;  Doe  d. 
HaUen  t.  Ironmonger^  3  East,  503 ;  Doe  d.  Strong  y.  Goff,  11  East,  668 ; 
and  Crump  d.  WooUey  v.  Norwood^  7  Taunt.  362  j  S.  C.  2  Marsh.  161; 
and  Greiton  y.  Maward,  6  Taunt.  94;  S.  C,2  Marsh.  9  (in  which  super- 
added words  similar  to  those  in  Jesson  y.  Wright,  and  that  class  of  cases, 
were  held  to  give  the  ancestor  only  an  estate  for  life  with  remainder  to 
his  children  as  purchasers),  must  be  considered  as  oYcrruled.  Sed  Tide 
Wilcox  y,  BeUairs,  Hayes,  Limit  5;  Right  d.  Shortridge  y.  Creber,  5 
Bam.  &  Cress.  866. 

Where,  howcYcr,  the  course  of  descent  is  altered  by  the  superadded 
words  the  rule  in  Shelley's  Case  will  not  be  applicable,  and  the  heirs  will 
take  as  purchasers ;  as  in  the  case  put  by  Anderson  in  his  argument,  in  the 
principal  case  (ante,  p.  464),  that  if  there  were  a  limitation  to  the  use  of  a 
man  for  life,  and  after  his  decease  to  the  use  of  his  heirs,  and  of  their  heirs 
female  of  their  bodies,  the  words  ^'  his  heirs"  are  words  of  purchase ;  for  if  it 
were  not  so  the  subsequent  words,  **  and  of  their  heirs  female  of  their  bodies," 
would  be  Yoid.     See  Doe  d.  Bosnall  y.  Harvey^  4  Bam.  k  Cress.  610. 

So  where  the  words  superadded  to  the  limitation  to  **  the  heirs  of  the  body," 
show  a  clear  and  unequivocal  intention  of  the  testator  to  giYC  to  the  words 
*'  heirs  of  the  body"  some  other  than  their  ordinary  signification  as  tliat  of 
first  and  other  sons,  children  or  sons,  they  may  be  construed  as  words  of 
purchase.  Poole  y.  Poole,  1  B.  &  P.  620.  Thus,  for  instance,  in  the  case  of 
Goodtitle  d.  Snteet  y.  Herring,  1  East,  264,  where  the  testator  dcYised  here- 
ditaments to  Margaret  DaYie  and  her  assigns  during  her  natural  life  with- 
out impeachment  of  waste,  remainder  to  trustees  to  preserYe  contingent 
remainders,  remainder  to  the  heirs  male  of  the  body  of  Margaret  DaYie  to 
be  begotten  seYcrally,  successiYcly,  and  in  remainder,  one  after  another,  as 
they  and  CYery  of  them  should  be  in  seniority  of  age  and  priority  of  birth, 
the  elder  of  such  sons  and  the  heirs  male  of  his  body  being  always  preferred, 
and  to  take  before  the  younger  of  such  son  and  sons,  and  the  heirs  male  of 
his  and  their  body  and  bodies,  and  for  want  of  such  issue  to  the  daughter 
and  daughters  of  the  body  of  the  said  Margaret  DaYie  as  tenants  in  com- 
mon, and  the  heirs  of  their  bodies.  It  was  held  by  the  Court  of  King's 
Bench,  that  Margaret  DaYie  took  only  estate  for  life  and  not  an  estate  tail, 
and  that  her  sons  took  as  purchasers.  *^  The  intention,"  said  Lord  Kenyon, 
^*  18  most  obYious,  to  giYe  the  first  taker  only  an  estate  for  life ;  but  if  that 
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intention  could  not  be  carried  into  effect,  without  shaking  a  poeitive  role  of 
law,  I  should  certainly  bow  to  the  decisions.  The  case  of  Colson  v.  Cohtni 
(2  Atk.  246),  went  on  that  ground ;  and  so  afterwards  did  Perrin  v.  BlahB 
(4  Burr.  "2581),  in  the  Exchequer  Chamber ;  where  the  Judges  thought,  that 
after  the  rule  of  law  in  Shelley's  Case  had  govemed  so  many  subsequent  de- 
cisions, however  imperfect  in  itself  as  a  rule  for  construing  the  intention  of  a 
testator,  it  was  necessary  to  abide  by  it  That  rule,  however,  is  only  established 
to  the  extent  in  which  it  is  to  be  found  in  ShsUey's  Case^  to  this  effect,  that 
if  an  estate  of  freehold  be  given  to  a  man,  and  either  mediately  or  imme- 
diately in  any  part  of  the  same  instrument,  an  estate  is  limited  to  the  heirs 
of  his  body,  the  latter  limitation  will  unite  with  the  former,  and  give  him  an 
estate  tail.  But  it  has  never  been  decided  that  thoxe  words  might  not  be 
otherwise  explained  in  the  miU  by  the  testator  himself.  They  were  so  ex- 
plained in  Lowe  v.  Davies  (2  Ld.  Raym.  1561).  There  the  question  was 
whether  the  words  '  heirs  lawfully  to  be  begotten*  could  not  be  explained,  by 
the  subsequent  words,  to  mean  heirs  of  a  obtain  description.  In  other  words, 
whether  the  testator  could  not  say  by  heirs  lawfully  begotten.  I  mean  the 
first  and  other  sons  successively^  &c.  of  the  first  taker.  Of  this  there  could 
be  no  doubt."  See  also  Lisle  v.  Oray^  2  Lev.  223 ;  T.  Raym.  278 ;  T.  Jones, 
114 ;  Mandeville  v.  Lachey,  3  Ridg.  P.  C.  352 ;  Doe  d.  WoodaUv.  Wood- 
aU,  3  C.  B.  349 ;  Green  v.  Greeji,  3  De  G.  &  Sm.  480. 

The  before-mentioned  cases  may  be  well  contrasted  with  Jones  v.  Morgan, 
1  Bro.  C.  C.  206,  where  the  rule  in  SheUey*s  Case  was  held  to  operate,  the 
superadded  words  not  being  considered  inconsistent  with  the  previous  limi- 
tations to  the  heirs  male  of  the  body  of  the  ancestor.  There  an  estate  was 
limited  to  the  use  of  A.  for  life,  without  impeachment  of  waste,  and  after  his 
decease,  to  the  use  of  the  heirs  male  of  his  body,  severally,  respectively,  and 
in  remainder,  the  one  after  the  other,  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth ;  it  was  held  by  Lord  Thurlow,  C, 
that  A.  took  an  estate  tail.  ^'  By  all  the  cases,"  said  his  Lordship,  '^  where 
the  estate  is  so  given  that,  after  the  limitation  to  the  first  taker,  it  is  to  go  to 
every  person  who  can  claim  as  heir  to  the  first  taker,  the  word  '  heirs'  must 
be  a  word  of  limitation.  All  heirs  taking  as  heirs  must  take  by  descent.  In 
cases  where  I  can  bring  it  to  the  point,  that  the  testator  by  the  word  '  heirs,' 
as  used  in  the  will,  means  first,  second,  third  and  other  sons,  then  I  change 
the  words  of  the  will ;  but  here  I  think  the  word  *  heirs'  was  the  very  thing 
he  meant." 

Again,  "heirs  of  the  body"  may  be  construed  to  mean  children,  so  as 
to  make  them  take  by  purchase.  Thus  in  North  v.  Martin,  6  Sim.  26^ 
where  by  marriage  settlement  estates  were  limited  to  the  use  of  the  intended 
husband  for  life,  with  remainder  to  trustees  to  preserve  contingent  remain- 
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dersi  remainder  to  the  intended  wife  for  life,  and  after  the  decease  of  the 
sorvivory  to  the  use  of  the  heirs  of  the  body  of  the  intended  husband  on  the 
body  of  the  intended  wife  to  be  begotten,  and  their  keir$,  and  if  more 
children  than  one,  equally  to  be  divided  among  them,  to  take  as  tenants  in 
common  and  not  joint  tenants,  and  for  default  of  such  issue  then  over,  it 
was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  children  took  by  purchase  as 
tenants  in  common  in  fee  in  remainder.  ''  Here/'  said  his  Honor,  '^  there  are 
all  the  elements  of  a  case  which  would  call  upon  the  Court  to  decide  that 
the  first  taker  took  an  estate  in  tail  special.  But  then  there  are  the  words 
'and  if  more  children  than  one,'  which  must  be  taken  to  be  interpretative  of 
the  words  *  heirs  of  the  body.'  If  those  interpretative  words  had  not  been 
used,  the  husband,  notwithstanding  the  superadded  words  of  limitation, 
would  have  taken  an  estate  in  tail  special.  But  no  case  has  been  cited,  nor 
do  I  recollect  any,  in  which  the  words  '  heirs  of  the  body'  have  been  held 
to  create  an  estate  tail,  where  those  words  of  interpretation  have  been  used. 
If  the  interpretative  words  are  to  be  allowed  to  operate,  the  effect  of  the 
argument  founded  on  the  limitation  over,  for  default  of  such  issue,  will  be 
done  away ;  for  those  latter  words  must  be  construed  to  mean  '  for  default  of 
such  children.'  *'    See,  however.  Dunk  v.  Fenner,  2  Russ.  &  My.  567. 

It  must,  however,  be  always  borne  in  mind,  that,  as  a  ^neral  rule,  the 
first  taker  will  be  held  to  have  an  estate  tail,  where  the  limitation  to  him  for 
life  is  followed  by  one  to  him  and  the  heirs,  or  heirs  male,  of  his  body,  unless 
the  intention  appears  to  be  so  plainly  to  the  contrary  as  to  be  wholly  in- 
compatible with  an  estate  tail.  Thus  after  a  devise  to  a  feme  covert  for 
life  for  her  separate  use,  with  remainder  to  the  heirs  of  her  body  in  tail,  with 
remainders  over,  notwithstanding  a  subsequent  declaration  that  the  aforesaid 
limitations  were  intended  by  the  testator  tt  he  in  strict  settlement ^  it  was  held 
that  she  took  an  estate  tail,  which  could  not  be  altered  by  the  subsequent 
ambiguous  expression.  DouyUis  v.  Congreve,  5  Scott,  223;  4  Bing.  N.  C. 
I ;  1  Beav.  69. 

The  same  principle  prevailed  in  Jack  v.  Fetherston,  9  Bligh,  237,  where 
the  testator  made  his  will  as  follows : — '^  I  give,  devise  and  bequeath  to 
W.  Fetherston,  and  to  his  heirs  male  according  to  their  seniority  in  age, 
on  their  respectively  attaining  the  age  of  twenty-one  years,  all  my  estates 
real  and  personal,  in  lands,  houses  and  tenements  not  hereinbefore  disposed 
of,  the  elder  son  surviving  of  the  said  W.  Fetherston  and  the  heirs  male  of 
his  body  lawfully  begotten  always  to  be  preferred  to  the  second  or  younger 
son;  and  in  case  of  the  failure  of  issue  male  in  tlie  said  W.  Fetherston 
surviving  him,  or  their  dying  unmarried  and  without  issue  male  attaining 
the  age  of  twenty-one  years,  then  to  Theobald  Fetherston,  brother  of  the 
said  W.  Fetherston,  and  his  heirs  male  lawfully  begotten,  on  attaining  the 
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age  of  twenty-one  years,  the  elder  to  be  preferred  to  the  younger ;  and  in 
case  of  the  death  or  failure  of  the  issue  male  of  the  said  Theobald  lawfully 
begotten,  and  their  not  attaining  the  age  of  twenty-one  years,  then  to  mj 
right  heiii  for  ever."  It  was  held  by  the  House  of  Lords  that  W.  Fether- 
ston  took  an  estate  tail.  Tindal,  C.  J.,  in  deliyering  the  unanimous  opinion 
of  the  Judges,  said,  "That  the  words  which  first  occur  in  the  devise,  *I 
give  to  W.  Fetherston  and  his  heirs  male  my  real  estates,'  do  in  a  wiU  give 
to  the  devisee  a  clear  and  unequivocal  estate  tail.  The  only  question  there^ 
fore  is,  whether  the  words  which  follow  do  with  equal  clearness  and  certainty 
cut  down  the  estate  taQ  so  given  to  the  devisee  into  an  estate  for  life,  and 
make  his  sons  to  take  estates  tail  as  purchasers,  instead  of  by  limitation. 
Now  applying  the  rule  of  limitation  laid  down  by  Lord  Alvanley  in  Pook 
V.  Poole,  3  Bos.  &  Pul.  627),  and  by  the  judgment  in  the  House  of  Lords  in 
Doe  d.  Jesson  v.  Wright  (2  Bligh,  1),  we  do  by  no  means  think  the 
subsequent  words  of  the  devise  show  a  plain  and  unequivocal  intention  to 
reduce  the  estate  tail  to  an  estate  for  life ;  on  the  contrary,  we  think  them 
rather  more  compatible  with  an  explanation,  though  somewhat  incorrect,  of 
the  notion  which  the  testator  entertained  of  the  course  of  a  descent  under  a 
gift  in  tail/' 

Sow  far  other  Words  are  to  he  taken  as  synonymous  with  "  Heirs  of  the 
JBodyy'  Heirs  male  of  the  Body,  ^c. 

The  words  "  son"  or  "  child,"  in  the  singular  number,  are  oflen  words  of 
limitation,  and  synonymous  with  heirs  male  or  heirs  general.  When  this 
is  the  case,  and  there  has  been  a  prior  life  interest  given  to  the  parent,  the 
rule  in  Shelley's  Case  will  be  applicable. 

An  instance  has  already  been  given  of  this  in  the  case  of  Robinson  v. 
Robinson  (ante,  p.  488),  where  a  devise  of  real  estate  to  a  man  for  the  term 
of  his  natural  life,  and  no  longer,  and  after  his  death  to  such  son  as  he  should 
have  lawfully  begotten,  was  held  to  give  the  father  an  estate  tail.  So  like- 
wise where  there  was  a  devise  to  a  person,  and  if  he  died  not  having  a  son 
{BifieWs  Case,  cited  1  Vent.  231 ;  Milliner  v.  Robinson,  Moore,  682, 
pi.  939),  it  was  held  that  the  word  "  son"  was  a  word  of  limitation,  and 
that  consequently,  according  to  the  rule  in  Shelley  s  Case,  the  devisee  took 
an  estate  tail.  See  also  MeUish  v.  MeUish,  2  Barn.  &  Cress.  620;  Doe  d. 
Garrod  v.  Qarrod,  2  B.  &  Ad.  87. 

Where  there  is  a  devise  to  a  particular  son,  as  '^  to  the  eldest  son,"  those 
words  will  sometimes,  though  not  in  general  so  readily,  be  consdered  as 
words  of  limitation.  See  and  consider  Doe  d.  Burrin  v.  Charlton,  1  Scott, 
N.  R.  290 ;  S.  C.  1  Mann.  &  Gr.  429  j  East  v.  Twyford,  4  H.  L.  Cas.  517 ; 
overruling  8.  C,  9  Hare,  730,  n. ;  Lewis  v.  Puxley,  16  Mees.  &  W.  733. 
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The  word  ''child''  is  also  used  as  nomen  collectivam.  See  Doe  d.  Jone9 
V.  Davies,  4  B.  &  Ad.  43 ;  Raggett  v.  Beaty,  2  Moo.  &  Pay.  612 ;  Doe  v. 
Webber,  1  B.  &  Aid.  713 ;  Doe  d.  Jearrad  v.  Bannister,  7  Mees.  &  W.  292. 

In  many  cases  the  word  ''  issue'*  is  synonymous  with  ''  heirs  of  the  body/' 
it  being  nomen  coUectivum,  and  a  word  of  limitation^  and,  when  so  con- 
stniedy  the  rule  in  Shelley's  Case  will  operate  in  the  same  manner  as  if  the 
words  ''  hem  of  the  body"  had  been  used.  A  leading  case  upon  this 
subject  is  King  v.  MeUing,  1  Vent  225,  232 ;  2  Lev.  58,  61 ;  there  the  tes- 
tator gaye  land  to  his  son  for  his  natural  life,  and  afler  his  decease  he  gave 
the  same  to  the  issue  of  his  body  lawfully  b^otten  on  a  second  wife,  and 
for  want  of  such  issue,  to  John  Melling  and  his  heirs  for  ever.  Provided 
that  the  son  might  make  a  jointure  of  all  the  premises  to  such  second  wife, 
which  she  might  enjoy  during  her  life.  Twisden,  J.,  and  Rainsford,  J., 
held,  that  the  son  took  only  an  estate  for  life ;  Hale,  C.  B.,  contr^,  held  that 
he  took  an  estate  tail,  and  his  opinion  prevailed  before  the  Exchequer 
Chamber  upon  appeal.  See  also  Shaw  v.  Weigh,  2  Stra.  796;  1  Eq.  Ca» 
Abr.  184,  pi.  28;  Attomey-Oeneral  v.  Bright,  2  Keen,  57;  Jordan  v. 
Ii0n>e,  6  Beav.  850. 


Effect  of  Words  superadded  to  the  word  Issue,  ^'C. 

Nor  will  superadded  words,  describing  issue  of  the  same  kind,  have  the 
effect  of  converdng  issue  into  words  of  purchase.  Thus  in  the  leading  case 
of  Roe  d.  Dodson  v.  Orem,  2  Wils.  322 ;  Wilm.  272  (which  must  be  con- 
sidered as  overruling  Backhouse  v.  Wells,  1  Eq.  Ca.  Abr.  184,  pi.  27),  a 
testator  devised  lands  to  his  nephew  George  Grew  for  life,  and  after  his 
decease  to  the  use  of  the  issue  male  of  his  body  lawfully  to  be  begotten, 
and  the  heirs  male  of  the  body  of  such  issue  male;  and  for  want  of  such 
issue  male  to  George  Dodson  in  fee.  It  was  held  by  the  Court  of  Com- 
mon Pleas,  that  George  Grew  took  an  estate  tail.  ''  The  intention  of 
the  testator,"  said  Wilmot,  C.  J.,  ''  clearly  was  to  give  Geoi^  Grew 
an  estate*  for  life  only,  but  his  intention  also  clearly  was  that  all  the  sons 
of  George  Grew  should  take  in  succession.  Both  these  intentions  can- 
not take  place ;  for  if  the  devisee  George  Grew  took  only  an  estate  for 
life,  his  sons  could  never  have  taken,  and  although  it  eventually  hap- 
pened that  he  had  no  sons,  yet  we  must  consider  this  case  as  if  he  had 
had  issue;  therefore  the  Court  must  put  themselves  in  the  place  of  the 
testator,  and  determine  as  he  would  have  done,  if  he  had  been  told  that 
both  of  his  intentions  in  the  will,  by  the  rules  of  law,  could  not  take  place, 
and  had  been  asked  which  of  them  he  desired  should  take  effect  and  stand, 
aa  both  could  not^  he  certainly  would  have  answered,  '  that  so  long  as 
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George  Grew  had  any  issue  male,  that  the  premises  should  not  go  to  the 
lessor  of  the  plaintiff;*  and  if  we  balance  the  two  intentions^  iiie  weightieBt 
is,  that  all  the  sons  of  George  Grew  should  take  in  succession ;  and  there- 
fore to  enable  them  to  take,  Greorge  Grew  must  be  adjudged  to  haye  been 
tenant  in  tail,  for  the  testator's  great  intention  most  clearly  was  that  the 
lands  should  nerer  go  over  to  the  lessor  of  the  plaintiff  in  remainder,  but 
upon  a  failure  of  issue  of  George  Grew."  Bathurst,  J.,  observed,—"  It 
is  a  rule,  that  where  an  ancestor  takes  an  estate  of  freehold,  if  the  word 
'  issue'  in  a  will  comes  afler,  it  is  a  word  of  limitation ;  where  there  appears  a 
particular  intent  and  a  general  intent,  the  general  intent  must  take  place." 
See  also  Hodgson  v.  Merest j  9  Price,  556. 

The  doctrine,  however,  of  the  general  and  particular  intent,  which  Wilmot, 
C.  J.,  and  the  other  Judges  referred  to  in  JRoe  d.  Dodson  v.  Cfrew,  and  which 
appears  to  have  been  first  mooted  in  Robinson  v.  Robinson  (1  Burr.  38 ;  2 
Ves.  225 ;  1  Ken.  298 ;  S.  C.  nom.  Robinson  v.  Sicks,  3  Bro.  P.  C,  TomL 
Ed.,  180),  and  to  have  been  adopted  in  other  cases  (see  Doe  d.  Blandford 
V.  Applin,  4  T.  R.  87;  Denn  d.  Webb  v.  Puchey,  5  T.  R.  303;  Doe  d. 
Candler  v.  Smith,  7  T.  R.  531),  is  now  exploded,  as  it  is  indeed  merely  an 
inaccurate  description  of  the  operation  of  the  rule  in  Shelley's  Case,  **  The 
doctrine,"  says  Lord  Denman, ''  that  the  general  intent  must  overrule  the 
particular  intent,  has  been  much,  and  we  conceive  justly,  objected  to  of  late, 
as  being,  as  a  general  proposition,  incorrect  and  vague,  and  likely  to  lead  in  its 
application  to  erroneous  results.  In  its  origin  it  mas  merely  descriptive  of  the 
operation  of  the  rule  in  Shelley's  Case,  and  it  has  since  been  laid  down  in 
others,  where  technical  words  of  limitation  have  been  used,  and  other  wmds, 
showing  the  intention  of  the  testators  that  the  objects  of  his  bounty  should  take 
in  a  different  way  from  that  which  the  law  allows,  have  been  rejected ;  bat, 
in  the  latter  cases,  the  more  correct  mode  of  stating  the  rule  of  oonstmctioii 
is,  that  technical  words,  or  words  of  known  legal  import,  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  technical  words  in  their  proper  sense;  and 
so  it  is  said  by  Lord  Redesdale  in  Jesson  v.  Wright  (2  Bligh,  67).  This 
doctrine  of  general  and  particular  intent  ought  to  be  carried  no  further  than 
this ;  and  thus  explained,  it  should  be  applied  to  this  and  all  other  wills." 
Doe  d.  Gallini  v.  Gallini,  5  B.  &  Ad.  640. 

Nor  will  a  limitation  to  heirs  general,  superadded  to  the  word  issue,  (xmreti 
it  into  a  word  of  purchase;  and  the  rule  in  Shelley  s  Case  (as  we  have  formerly 
seen  is  the  case,  when  a  similar  limitation  comes  after  the  limitation  to  the  hein 
of  the  body),  will  still  take  effect.  Thus  in  King  v.  BurcheU  (1  Eden,  424), 
Inhere  the  testator  devised  an  estate  to  A.  for  life,  and  after  the  determinatioD 
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of  that  estate  he  gave  the  same  to  the  iuue  male  of  A,,  lawfully  begotten, 
and  to  his  and  their  keirs^  share  and  share  alihe,  and  for  want  of  such  issue 
over,  with  a  proTiso  that  if  A.  or  his  issue  aliened  the  premises,  they  should 
be  charged  with  2,000/.  Lord  Keeper  Henley  held,  that  A.  took  an  estate 
tail,  and  that  the  provision  was  void,  ss  repugnant  to  the  estate.  The  case 
of  Loddington  ▼.  Kime  (1  Salk.  224;  Ld.  Raym.  203),  although  the  Lord 
Keeper  endeavours  to  distinguish  it,  must  in  effect  be  considered  as  over^ 
ruled ;  and  Doe  d.  Cooper  v.  Collis  (4  T.  R.  294),  although  put  on  special 
grounds,  can  scarcely  be  considered  as  a  right  decision.  See  also  JSlton  v. 
Eason,  19  Ves.  78 ;  Denn  d.  Webb  v.  Puvke^,  5  T.  R.  299 ;  Franh  v. 
Stovin,  3  East,  648;  Manning  v.  Moore,  Ale.  &  Nap.  96;  Oriffiths 
V.  Evan,  5  Beav.  241. 

And  although  in  some  cases  weight  seems  to  have  been  laid  upon  the 
circumstance,  that  there  was  a  limitation  over  in  default  of  issue  {Franh  v. 
Stavin,  3  East,  551 ;  and  see  Woodhovse  v.  Hen*ich,  W.  R.  1854-5,  p.  303), 
it  does  not  seem  that  it  is  essential  in  order  to  confer  an  estate  tail  upon  an 
ancestor,  when  there  has  been  a  previous  limitation  to  him  for  life  with  re- 
mainder to  his  issue.  Jach  v.  FetJterstony  9  Bligh,  237;  8.  (7.  3  C.  &  F. 
67,  nom.  Fetherston  v.  Fetherston, 

Although  words  of  distribution  are  made  use  of,  afler  a  life  interest  in 
the  ancestor  and  a  gifl  to  the  issue,  the  ancestor  will  nevertheless  take  an 
estate  tail  by  the  operation  of  the  rule.  Suppose,  for  instance,  land  be  de- 
vised to  A.  for  life,  and  afler  his  decease,  to  and  amongst  his  issue,  A.  will 
lake  an  estate  tail.  See  Doe  d.  Blandford  v.  Apjylin,  4  T.  R.  82,  which, 
although  disapproved  of,  both  by  Eyre,  C.  J.,  in  Bumsall  v.  Davy,  1  Bos. 
&  Pul.  215,  and  by  Lord  Thurlow  in  Jacobs  v.  Amyatt,  4  Bro.  C.  C.  542, 
must  now  be  considered  as  firmly  established.  Thus  in  the  case  of  Doe 
d.  Coch  V.  Cooper,  1  East,  229,  where  there  was  a  devise  to  A.  for  the  term 
only  of  his  natural  life,  and  afler  his  decease  unto  the  lawful  issue  of  the  said 
A.  as  tenants  in  common ;  but  in  case  the  said  A.  should  die  without  leaving 
lawful  issue  then  over,  it  was  held  by  the  Court  of  King's  Bench,  that  A. 
took  an  estate  tail.  See  also  Ward  v.  Bevil,  1  Y.  &  J.  612 ;  Tate  v. 
Clarke,  1  Beav.  100 ;  Harrison  v.  Harrison,  7  Mann,  &  Gr.  938 ;  8  Scott, 
N*  R.  862 ;  Doe  d.  Cannon  v.  Rucastle,  8  C.  B.  876 ;  Rimington  v.  Can* 
non,  12  C.  B.  18 ;  Kavanagh  v.  Morland,  Kay,  16 ;  Woodhouse  v.  Herrich, 
W.  R.  1854-5,  p.  303. 

It  has  been  held,  that  a  devise  over  in  case  no  issue  lived  to  attain  twenty^ 
one,  would  have  the  effect  of  giving  the  ancestor  only  a  life  estate,  notwith- 
Btaading  a  limitation  to  **  the  issue  of  his  body,"  coming  alter  a  limitation  to 
him  for  life.  Merest  v.  James  (4  Moore,  327 ;  1  Bro.  &  Bing.  127)  ;  but 
88  a  samikur  construction  in  Doe  v.  Goff  (11  East,  668)  was  considered 
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improper,  both  by  Lord  Eldon  and  Lord  Redesdale,  in  their  judgments  in 
the  important  case  of  Jesson  y.  Wright  (2  Bligh,  1 ;  see  ante,  p.  488),  we 
must  consider  it  as  overruled,  unless  we  conclude,  that  the  use  of  the  word 
'^  issue,"  in  Merest  t.  Jamesp  renders  it  distinguishable  from  Jesson  t. 
Wright. 

Where,  however,  after  a  limitation  for  life  to  the  ancestor,  there  is  a  devise 
to  the  issue  in  fee  with  words  of  distribution,  the  issue  vnll  take  as  p1l^ 
chasers,  and  the  ancestor  will  only  take  a  life  estate.  Thus  in  Xeei  v. 
Mosley^  1  Y.  &  Coll.  Ex.  Ca.  589,  a  testator  devised  a  farm,  &c.,  as  follows : 
**  Unto  my  two  sons  Henry  James  and  Oswald  Feilden  in  moieties,  as 
tenants  in  common,  and  not  as  joint  tenants,  in  such  manner  and  subject  to 
such  charges  as  hereinafter  mentioned ;  that  is  to  say,  as  to  one  moiety  or 
equal  half  share  thereof,  to  my  son  Henry  James  for  life,  with  remainder  to 
his  lawful  issue  and  their  respective  heirs,  in  such  shares  and  proportions, 
and  subject  to  such  charges  as  he  the  said  Henry  James  shall  by  deed  or 
vnll  appoint ;  but  in  case  my  said  son  Henry  James  shall  not  many  and 
have  issiie,  who  shall  attain  the  age  of  twenty-one  years,  then  I  give  and 
devise  the  said  moiety  to  my  son  Oswald  and  his  heirs  for  ever."  And  as  to 
the  other  moiety  of  the  said  farm,  the  testator  gave  and  devised  the  same  to . 
his  son  Oswald  and  his  heirs  absolutely  for  ever.  It  was  held  by  the  Court 
of  Exchequer  that  Henry  James  took  an  estate  for  life  in  the  first  moiety, 
with  remainder  to  his  children  as  tenants  in  common  in  fee. 

Alderson,  B.,  in  his  very  able  and  instructive  judgment,  which,  in  &ct, 
contains  a  complete  summary  of  the  law  upon  this  subject,  observes,  **  Upon 
a  careful  examination  of  the  authorities,  we  think  that  it  may  be  safely  laid 
down  as  a  rule,  that  in  a  devise  technical  words,  or  words  of  definite  meaning, 
shall  always  be  construed  according  to  their  legal  or  definite  effect,  unless, 
from  other  inconsistent  words  in  the  will,  it  be  quite  clear  that  they  are  used 
in  some  other  definite  sense.  Thus  if  the  words  heirs  of  the  body,  which 
are  technical  words,  properly  admitting  only  of  one  meaning,  are  used,  it 
becomes  necessary  to  show  affirmatively  that  the  testator  meant  dearly  to 
use  them  as  words  of  purchase,  or,  more  correctly,  as  words  descriptive,  not 
of  all  the  descendants  of  the  body,  but  of  one  definite  class  only  of  such 
descendants.  It  is  not  enough  to  raise  a  reasonable  doubt  whether  he 
intended  to  use  them  as  words  of  limitation,  or  to  show  a  probable  con- 
jecture that  he  intended  to  designate  children  only  by  that  phrase."  Afitf 
referring  to  Jesson  v.  Wright,  2  Bligh,  1,  ante,  p.  496,  his  Lordship  added, 
**  Another  instance  of  the  application  of  the  rule  with  which  we  began, 
may  be  found  in  that  class  of  cases  in  which  *  sons  or  children,*  which  in 
their  proper  sense  are  words  of  purchase,  have  been  held  to  be  words  of 
limitation.    There,  in  like  manner,  it  must  be  demonstrated  from  the  will 
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affirmatively  and  clearly,  that  by  these  expressions  the  testator  meant  all  the 
descendants  of  ihe  body  to  take  as  heirs."  * 

^'  There  is,  however,  a  third  class  of  cases,  where  a  testator  uses  in  his  will 
an  expression,  in  its  ordinary  use  not  of  a  technical  nature,  and  capable  of 
more  meanings  than  one.  Now  here  the  investigation  takes  a  different 
course.  It  will  be  merely" directed  to  the  solution  of  the  question  in  what 
sense  the  testator  intended  to  use  the  expression,  and  to  ascertain  whether 
the  evidence  preponderates  in  favour  of  the  one  rather  than  the  other 
meaning  or  meanings  of  the  word  in  question ;  regard  being  always  had  to 
the  prim&  facie  sense,  or  to  that  in  which  the  word  is  most  ordinarily  used, 
in  weighing  the  evidence  contained  in  the  will  upon 'which  the  Court  is 
ultimately  to  decide.'' 

His  Lordship  next,  referring  to  the  authorities,  viz.  the  Statute  De  Donis, 
13  Ed.  1,  c.  1,  the  opinion  of  Wilmot,  C.  J.,  in  Boe  v.  Chrew  (2  Wils. 
322),  of  Willes-,  C*  J.,  in  Oinger  v.  White  ( WiUes,  348),  of  Lord  Kenyon 
in  Doe  v.  CoUis  (4  T.  R.  294),  and  of  Sir  Edward  Sugden  in  Byan  v. 
Condey  (L.  k,  O.  Ca.  t.  Sugd.  7),  comes  to  the  conclusion^  that  the  word 
**  issue"  may  be  used  with  a  double  meaning.  '^  In  all  of  them,"  continues 
his  Lordship,  ''  it  is  treated  as  a  word  capable  of  being  used  in  different 
senses,  either  as  including  all  descendants,  in  which  case  it  is  of  course  a 
word  of  limitation,  or  as  confined  to  immediate  descendants,  or  some  particular 
class  of  descendants  living  at  a  given  time.  Probably  it  will  be  found  most 
frequendy  used  in  the  former  sense,  and  it  therefore  most  frequently  has  the 
effect  of  giving  an  estate  tail  to  the  ancestor.  It  might  even  perhaps  be 
conceded  that  this  is  prima  facie  its  meaning.  But  the  authorities  clearly 
show  that  whatever  be  the  prim&  facie  meaning  of  the  word  '  issue/  it  will 
yield  to  the  intention  of  the  testator  to  be  collected  from  the  will ;  and  that  it 
requires  a  less  demonstrative  context  to  show  such  intention  than  the  tech- 
nical expression  of '  heirs  of  the  body,'  would  do.  If  this  be  so,  the  Court 
in  the  present  case  has  to  look  to  the  terms  in  this  will,  in  order  to  ascertain 
whether  by  construing  the  word  '  issue'  here  as  a  word  of  purchase  or  of 
limitation,  they  best  effectuate  the  intention  of  the  devisor.  The  testator 
begins  by  devising  an  express  estate  for  life  to  his  son  Henry  James.  He  then 
devises  in  remainder  to  his  lawful  issue.  If  it  stopped  there  it  would  be  an 
estate  tail;  for  the  word  '  issue'  might  include  all  descendants;  and  here, 
all  being  unborn,  no  assignable  reason  could  exist  for  distinguishing  between 
any  of  them.  And  then  the  rule  in  Shelley* s  Case  would  apply,  and  would 
convert  the  estate  for  life,  previously  given,  into  an  estate  tail.  But  the 
testator  then  adds,  '  and  their  respective  heirs,  in  such  shares  and  propor-  « 
tioDB,  and  subject  to  such  charges  as  he  the  said  Henry  James  should  by 
will  or  deed  appoint.'    Now,  according  to  the  case  of  Hochley  v.  Manbey 
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(3  Bro.  C.  C.  82),  the  effect  of  this  clause  would  but  give  the  objects  of  Ae 
power  an  interest  in  an  equal  distributive  share,  in  case  the  power  were  not 
executed.  The  clause,  therefore,  is  equivalent  to  a  declaration  by  the 
testator  that  the  issue  and  their  respective  heirs  should  take  equal  shares,  but 
that  Henry  James  should  have  a  power  of  distributing  among  them  the 
estate  in  unequal  shares  if  he  thought  fit. 

*'  Now  if  issue  be  taken  as  a  word  of  limitation,  the  word  '  hdirs'  would 
be  restrained  to  *  heirs  of  the  body,'  and  then  altogether  rejected  as 
unnecessary.  The  word  '  respective'  could  have  no  particular  meamng 
annexed  to  it,  and  the  apparent  intention  of  the  testator  to  give  to  Henry 
James  for  life,  and  afterwards  to  distribute  his  property  in  shares  amongst 
the  issue,  would  be  frustrated.  On  the  other  hand,  if  issue  be  taken  as  a 
word  of  purchase,  designating  either  the  immediate  issue  or  those  living  at 
the  death  of  Henry  James,  the  apparent  intention  will  be  effectuated,  aod 
all  these  words  will  have  their  peculiar  and  ordinary  acceptations.  If  then 
the  will  stopped  here,  it  would  seem  clear  that  the  Court  ought  to  read 
'  issue'  as  a  word  of  purchase. 

Then  comes  the  devise  over : — "  But  in  case  my  son  Henry  James  shall 
not  marry  and  have  issue  who  shall  attain  the  age  of  twenty-one,  then  I 
give  and  devise  to  my  son  Oswald  in  fee."  Now  the  effect  of  such  a  ckose, 
if  superadded  to  a  remainder  to  children,  would  be  to  show  an  intention  to 
give  a  fee  to  the  children  on  their  attaining  twenty-one.     And  if,  by  the 
former  part  of  the  will,  the  same  estate  has  been  given,  it  does  not  appear 
to  be  sound  reasoning  to  draw  the  conclusion  that  such  a  clause  can  convert 
the  estate  previously  given  into  an  estate  tail.    In  fact,  the  case  of  Doe  v. 
Bumsall  (6  T.  R.  30)  is  a  distinct  authority  on  this  part  of  the  case.  Upoo 
the  whole,  therefore,  we  have  no  doubt  in  this  case  that  the  testator's  intention 
was  not  to  give  his  son  an  estate  tail ;  and  we  think  ^that  we  best  effectuate 
that  intention  by  construing  the  words  '  lawful  issue'  in  this  will,  accom- 
panied by  their  context,  as  words  of  purchase ;  and  in  so  doing  we  do  not 
impugn  the  authority  of  any  decided  case  to  be  found  in  the  books ;  for 
there  is  not  one  in  which  these  words,  with  such  a  context  as  in  this  wiU, 
have  ever  been  held  to  be  words  of  limitation."     See  also  Tate  v.  Clarke^ 
1  Beav.  100;  Crosier  v.  Crozier,  3  Dru.  &  Warr.  373 ;  2  Conn.  &  Laws. 
294 ;  Greenwood  v.  Rothroell,  5  Mann.  &  Gr.  6^  ;  6  Scott,  N.  R.  671 ;  6 
Beav.  492 ;  Montgomery  v.  Montgomery ^  3  J.  &  L.  47 ;  Slater  v.  Danger^ 
fields  15  Mees.  k,  W.  263 ;  sed  vide  Harrison  v.  Harrison,  7  Mann,  k 
Gr.  928 ;  8  Scott,  N.  R.  862. 

For  instances  where  the  word  '^  issue^'  has  been  held,  by  force  of  the 
context,  to  have  different  meanings,  as  is  laid  down  by  A^lderson,  B.,  in  X«tf 
v«  Mosley,  it  may  be  mentioned,  that  sometimes  it  is  used  in  the  sense  of 
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children  (Ryan  v.  Cowley,  1  L.  &  G.  Ca.  t.  Sugd.  7  j  Carter  v.  BentaU, 
2  Beay.  551 ;  Ellis  t.  Selby,  7  Sim.  352 ;  Mackell  y.  Weeding,  8  Sim.  4 ; 
Pr««i  V.  Osborne,  11  Sim.  132;  Peel  v.  CatZow,  9  Sim.  372);  and  that 
sense  will  be  adopted  more  readily  where  the  words  '^  children"  and  ''  issue" 
are  used  as  convertible  terms  in  the  same  will  ( Cursham  t.  Newland,  2 
Bmg.  N.C.  58 ;  2  Scott,  105;  2  Beav.  145;  4  Mees.  k,  W.  101 ;  and  see 
Bidgemay  v.  Munkittrick,  1  Dm.  k  Warr.  84 ),  unless  it  appears  to  have 
been  intended  to  use  both  words  as  meaning  issue  {DalzeU  v.  Welch,  2 
Sim.  319).  For  it  must  be  borne  in  mind  that  the  word  "  children"  may 
be  used  as  synonymous  with  ^^  issue."  Oale  v.  JBennet,  Amb.  681 ;  Wyth 
V.  Blackman,  1  Yes.  196 ;  S.  C.  nom.  Wythe  v.  ThurUton,  Amb.  555. 

Again,  issue  may  be  construed  to  me^n  sons  (Mandeville  v.  Lackey,  3 
Ridg.  P.  C.  352),  or  sons  and  daughters  {Farrant  v.  Nichols,  9  Beav. 
327). 


The  Rule  in  Shelley's  Case  as  applicable  to  Executory  Trusts. 

We  have  hitherto  considered  the  rule  in  Shelley's  Case  as  applicable  to 
legal  estates,  or  to  equitable  or  trust  estates,  where  the  latter  are  what  is 
termed  executed  trusts. 

A  trust  is  said  to  be  executed  when  no  act  is  necessary  to  be  done  to  give 
effect  to  it,  the  limitation  being  originally  complete,  as  where  an  estate  is 
conveyed  unto  and  to  the  use  of  A.  and  his  heirs,  in  trust  for  B.  for  life, 
remainder  to  the  heirs  of  his  body.  In  all  cases  of  executed  trusts  the  rules 
of  constraction  are  applied,  with  reference  to  the  rule  in  Shelters  Case,  in 
precisely  the  same  manner  as  if  the  hmitations  were  legal. 

In  the  case,  however,  of  an  executory  trust,  where  some  further  act  is 
necessary  to  be  done  by  the  author  of  the  trust  or  the  trustees  to  give  effect 
to  it,  as  in  the  case  of  marriage  articles,  or  as  in  the  case  of  a  will  where 
property  is  vested  in  trustees  in  trust  to  settle  or  convey.  Courts  of  Equity 
will  not  construe  the  limitations  with  legal  strictness,  so  as  to  give  effect  to  the 
rale  in  Shelley^ s  Case,  which  is  a  rule  of  law  and  not  of  construction ;  but 
wiU  mould  the  trusts  according  to  the  intent  of  the  person  who  created  them. 
Suppose,  for  instance,  in  the  case  of  marriage  articles,  a  person  had  agreed 
to  settle  an  estate  upon  himself  for  life,  and  afler  his  decease  upon  the  heirs 
of  his  body ;  although,  as  we  have  before  seen,  the  rule  in  Shelley  s  Cau 
would  in  ordinary  cases  give  an  estate  tail  to  the  settlor,  yet  Courts  of 
Equity,  considering  that  the  intention  of  the  articles  must  have  been  to  pro- 
vide for  the  issue  of  the  marriage,  wo^ld  order  a  settlement  to  be  made,  under 
which  the  settlor  would  take  an  estate  for  life  only,  with  remainder  to  the 
heirs  of  his  body  as  purchasers.  ^  Trevor  v.  Trevor,  1  Eq.  Ca.  Abr.  387 ; 
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8.  C.  1  P.  Wmg.  622 ;  Sfreatfeld  v.  Streatfield,  Ca.  L  Talb.  176 ;  and  see 
Lord  Olenorchy  y.  Sosviile,  1  L.  Cas.  £q.  1,  and  note. 

There  is,  however,  a  distinction  between  executory  trusts  in  marriage 
articles  and  wills ;  the  object  and  purpose  of  the  former  furnishing  au 
indication  of  intention  which  must  be  wanting  in  the  latter.  **  When  the  ob- 
ject/' observes  Sir  W.  Grant,  M.  R., ''  is  to  make  a  provision,  by  the  settle- 
ment of  an  estate,  for  the  issue  of  a  marriage,  it  is  not  to  be  presumed  that 
the  parties  meant  to  put  it  in  the  power  of  the  father  to  defeat  that  purpose, 
and  appropriate  the  estate  to  himself.  If,  therefore,  the  agreement  is  to  liniit 
an  estate  for  life,  with  remainder  to  the  heirs  of  the  body,  the  Court  decrees 
a  strict  settlement  in  conformity  to  the  presumable  intention ;  but  if  a  will 
directs  a  limitation  for  life,  with  remainder  to  the  heirs  of  the  body,  the  Court 
has  no  such  ground  for  decreeing  a  strict  settlement  A  testator  gives 
arbitrarily  what  estate  he  thinks  fit ;  there  is  no  presumption  that  he  means 
one  quantity  of  interest  rather  than  another — an  estate  for  life  rather  than  in 
tail  or  in  fee.  The  subject  being  mere  bounty,  the  intended  extent  of  that 
bounty  can  be  known  only  from  the  words  in  which  it  is  given ;  but  if  it  is 
clearly  to  he  ascertained  from  anything  in  the  wiUy  that  the  testator  did  not 
use  the  expressions  which  he  has  employed  in  their  strict  technical  sense, 
the  Court,  in  decreeing  such  settlement  as  he  has  directed,  will  depart  from 
his  words  in  order  to  execute  his  intention."  Blachbum  v.  Stables,  2 
V.  &  B.  369. 

If  in  a  will,  then,  there  be  no  intrinsic  evidence  that  such  words  as  ''  heirs 
of  the  body"  are  to  be  taken  as  words  of  purchase,  the  rule  in  SheUm^s  Cass 
will  be  applicable,  although,  as  we  have  seen,  a  different  construction  is 
adopted  in  the  case  of  marriage  articles.  See  Smeetapple  v.  Bindon,  2 
Yem.  536 ;  Jachson  v.  Noble,  2  Keen,  690 ;  1  L.  Cas.  £q.,  and  cases 
there  cited. 

Where,  however,  the  estate  is  directed  to  be  conveyed  to  a  person  for  life, 
''  without  impeachment  of  waste,'*  or  there  are  '^  trustees  to  preserve  con- 
tingent remaindera  {Lord  Olenorchy  v.  Bosville,  Ca.  t.  Talb.  3  j  1  L.  Cas. 
Eq.  1 ;  Papillon  v.  Voice,  2  P.  Wms.  471),  or  to  be  settled  upon  a  penon 
and  the  heirs  of  his  body,  taking '' special  care  in  such  settlement  that  it  should 
not  be  in  his  power  to  dock  the  entail  given  him  for  life*'  (Leon(ird  v.  Earl 
of  Sussex,  2  Vem.  526 ;  and  see  SheUon  v.  Watson,  16  Sim.  543),  the  role 
in  Shelley^s  Case,  will  not  be  applicable,  and  the  ancestor  will  only  take  an 
estate  for  life.  See  1  L.  Cas.  Eq.  24,  where  the  cases  on  the  subject  are 
collected. 
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.    [Reported  Vaughan,  259.] 


Estates  by  Implication.]— il  testator,  being  seised  in  fee  of  lands, 
by  his  will,  withaut  having  made  any  previous  express  devise  of  them, 
declared  that  his  will  and  meaning  was,  that  if  it  happened  that  his 
son  O.,  and  his  daughters  M.  and  K.  shoidd  die  wit/iaut  issue  of 
their  bodies  lawfully  begotten,  then  all  the  lands  of  which  he  was 
seised  should  go  remain  and  be  to  his  nephew  W.  R.,  and  his  heirs 
for  ever : — HeULj  that  O.,  M.  and  K.  did  not  take  any  estate  by 
implication. 

Estates  by  implication  are  not  at  all  favoured  in  law,  though  allowed 
in  wills  with  due  restrictions. 

An  heir-^tt'law  cannot  be  disinherited,  except  by  necessary  implication. 

Hie  mere  fact,  that  some  other  property  is  given  to  a  person  by  one  part 
of  a  wUl,  does  not  of  itself  prevent  such  person  tahing  other  property 
by  necessary  implication  in  another  part  thereof 

A  devise  to  B.  after  the  death  of  A.  gives  A.  an  estate  for  life  by  im- 
plication, if  B.  be  hevr-at-^aw  of  the  testator,  but  no  estate  if  he  be 
not  hevr-aP-laiw. 

IN  ejectione  firmae  for  lands  in  Sussex  upon  not  guilty  pleaded. 

It  is  found  by  the  special  verdict,  that  long  before  the  supposed 
trespass  and  ejectment,  one  William  Rose  was  seised  of  the  land  in 
question  in  his  demesne,  as  of  fee,  and  so  seised,  made  his  last  will 
and  testament,  November  the  second,  13  Jac,  prout  sequitur,  and  sets 
forth  the  will ;  wherein,  among  other  things, — 

**  As  touching  the  lease  which  I  have  in  my  farm,  called  Eastergate, 

(a)  S.  C.  Frtem.  K.  B.  11. 
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and  all  my  interest  therein^  I  do  give  and  assign  the  said  lease, 
and  all  my  interest  therein,  unto  my  friends  John  Clerk,  George 
Littlebury  and  Edward  Rose,  to  the  intent  that,  with  the  rents  and 
profits  thereof,  they  may  help  to  pay  my  debts,  if  my  other  goods  and 
chattels  shall  not  suffice.  And  after  my  debts  paid,  my  will  is,  that 
the  rents  and  profits  of  the  said  land  shall  wholly  go  for  and 
towards  the  raising  of  portions  for  my  two  daughters,  Mary  and 
Katherine,  for  each  of  them,  600Z.,  and  for  my  daughter  Mary  20OL 
more,  which  was  given  her  by  my  father,  her  grandfather's  will.  And 
those  sums  being  raised,  my  will  is,  the  rents  and  profits  of  the  said 
land  shall  be  wholly  to  the  use  and  benefit  of  my  son  Oeorge^  &c. 

"  Item,  I  give  to  my  daughter  Mary  my  greatest  silver  bowL 

^'  Item,  I  give  to  my  daughter  Katharine  one  plain  silver  bowl,  &e. 

^^  My  will  and  meaning  is,  that  if  it  happen  that  my  ion  Oeorge,  Mary 
and  Katherine  my  daughters^  to  die  without  issue  of  their  bodies  law: 
fully  begotten,  then  all  my  free  lands,  which  I  am  now  seised  of  shall 
come,  remain  and  be  to  my  said  nephew  William  Hose,  and  his  heirs  for 
ever,"* 

They  find  that  the  said  William  Rose,  the  testator,  before  the  tres- 
pass, viz.  the  first  of  June,  14  Jac,  died  at  Eastergate,  in  the  atid 
county  of  Sussex,  seised  as  aforesaid. 

That  at  the  time  of  his  death  he  had  issue  of  his  body,  lawfully  be- 
gotten, George  Rose,  his  only  son,  and  Mary  and  Katherine  his  two 
daughters. 

That  George,  the  son,  entered  into  the  premises  the  first  of  July,  14 
Jac.  and  was  seised  prout  lex  postulat 

Then  afler,  and  before  the  time  of  the  trespass,  viz.  June  the  eighth 
and  twentieth,  14  Car.  2,  George  died  so  seised  of  the  premises  at 
Eastergate  aforesaid. 

That  at  the  time  of  his  death  he  had  issue  of  his  body  two  daughters, 
Judith  now  wife  of  Daniel  Sheldon,  one  of  the  defendants,  and  Mar- 
garet now  wife  of  Sir  Joseph  Sheldon,  the  other  defendant 

That  a&er  the  death  of  George  their  father,  the  said*  Judith  and 
Margaret  entered  and  were  seised  before  the  trespass  supposed,  prout 
lex  postulat 

That  Mary,  one  of  the  daughters  of  the  said  William  Rose,  Julj 
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the  first,  1  Car.  2,  died,  and  that  Katherine  her  sister  survived  her, 
and  is  still  living. 

That  the  said  Katherine,  October  the  first,  20  Car.  2,  at  East  Grim- 
sted,  entered  into  the  said  tenements,  and  was  seised  prout  lex  postulat, 
and  the  same  day  and  year  demised  the  same  to  the  said  Thomas 
Gardner,  the  plaintiff,  from  the  feast  of  St  Michael  the  Archangel  then 
last  past,  for  the  term  of  five  years  then  next  following.  By  virtue 
whereof  the  said  Thomas  Gardner  entered,  and  was  possessed,  until  the 
said  Joseph  and  Daniel  Sheldon,  the  same  first  day  of  October,  20 
Car.  £,  entered  upon  him  and  ejected  him. 

If  upon  the  whole  matter  the  justices  shall  think  the  said  Joseph 
and  Daniel  Sheldon  culpable,  they  find  them  culpable,  and  assess 
damages  to  six  pence,  and  costs  to  twenty  shillings.  But  if  the  jus- 
tices shall  conceive  diem  not  culpable,  they  find  them  not  culpable 
upon  the  words,  *'  My  will  is,  if  it  happen  my  son  George,  Mary  and 
Katherine  my  daughters,  dp  die  without  issue  of  their  bodies  lawfully 
begotten,  then  all  my  bee  lands,  which  I  am  now  seised  of,  shall  comes, 
remain  and  be  to  my  said  nephew  William  Rose,  and  his  heirs  for 
ever." 

Vaoghan,  C.  J.— The  first  question  is,  whether  by  this  will  any 
estate  be  devised  to  the  son  and  heir  of  the  testator,  or  to  his  sisters  ? 

The  second  question  is,  if  any  estate  be  devised,  what  estate  is  so 
devised  to  them,  or  any  of  them  ? 

The  third  question  is,  wh%t  estate  is  by  this  will  devised  to  the  ne- 
phew ;  and  if  any  be,  bow  it  shall  take  ef&ct,  whether  as  a  remainder, 
or  as  an  executory  devise  ? 

1.  As  to  the  first,  it  is  clear,  that  no  estate  is  devised  to  the  son  or 
daughters,  or  any  of  them  by  express  and  explicit  devise  ;  but  if  any 
be,  it  is  devised  by  implication  only,  and  collection  of  the  testator's 
intent 

2,  If  any  estate  be  given  by  this  will  by  implication  to  the  son  or 
daughters,  or  any  of  them,  it  must  be  either  a  joint  estate  to  them  for 
their  lives  with  several  inheritances  in  tail,  or  several  estates  tail  to  them 
in  succession ;  that  is,  to  one  first,  and  the  heirs  of  his  or  her  body,  and 
then  to  another,  and  so  successively. 
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3.  Such  an  entail  in  succession  cannot  possibly  be,  because  il  ap- 
pears not  by  the  will  who  should  first  take  and  have  such  estate,  and 
who  next,  &€.,  and  therefore  such  an  entail  were  merely  void,  for  the 
uncertainty  of  the  person  first  taking,  as  was  rightly  observed,  and  as- 
sented to  at  the  bar. 

It  remains  then,  that  the  estate  devised  by  this  will  (if  any  be)  to  the 
son  and  his  two  sisters,  must  be  a  joint  estate  for  their  lives,  with  se- 
veral inheritances  to  them  in  tail,  by  implication  only. 

And  I  am  of  opinion  that  no  such  estate  is  devised  by  this  will  to 
the  son  and  two  daughters ;  and  I  shall  first  observe,  that  the  law  doth 
not,  in  conveyances  of  estates,  admit  estates  to  pass  by  implication 
regularly,  as  being  a  way  of  passing  estates  not  agreeable  to  the  plainness 
required  by  law  in  transferring  estates  from  one  to  another.  And  for 
that  the  case  is ; — ^A  man  (ft),  according  to  the  custom  of  the  manor,  sur- 
rendered to  the  use  of  Francis  Reeve,  and  of  John,  son  of  the  said 
Francis,  and  of  the  longest  liver  of  them ;  and,  for  want  of  issue  of 
John  lawfully  begotten,  the  remainder  to  the  youngest  son  of  Mary 
Seagood.  John  had  only  an  estate  for  life,  and  no  estate  tail  by  im- 
plication, it  being  by  conveyance ;  though  (as  the  book  is)  it  might 
perhaps  be  an  estate  tail  by  will ;  which  shows  estates  by  implication 
are  not  all  favoured  in  law,  though  in  men's  last  wills  they  are  allowed 
with  due  restrictions. 

In  a  will  estates  are  often  given  by  implication ;  but  I  shall  take 
this  difierence  concerning  estates  that  pass  by  implication,  though  it 
be  by  will. 

An  estate  given  by  implication  of  a  will,  if  it  be  to  the  disinheritiiig 
of  the  heir-at-law,  is  not  good,  if  such  implication  be  only  constructive 
and  possible,  but  not  a  necessary  implication  (c). 

I  mean  by  a  possible  implication,  when  it  may  be  intended  that  the 

(ft)  Seagood  and  Hone't  Cote,  Cro.  Car.  Nothing  can  show  it  stronger  than  the  ex* 

336.  ample  pat  in  13  H.  7,  17,  by  Vaugfaan  and 

(c)  Seijeant  Hill  has  added  the  following  others,  constantly  relied  on;  2  Vem.  ^71» 

MS.  note  to  his  copy  of  Vaughan's  Reports,  572,  MS. ;  though  of  late  times  the  fiuhion 

in  the  Lincoln's  Inn  Library :—"  N.B.^  has  been  otherwise.  Vide  1  P.  Wms.  72,63  ; 

That  by  necessary  implication  is  meant  an  8  Vin.  Z62,    The  heir-at-law  is  not  to  be 


implication  so  strong  as  to  exclude  the  pos-  disinherited  without  express  words  or 

sibility  of  the  testator's  intention  not  being  oessary  implication ;  Amb.  583 ;  fide  Sty. 

so."  240;  3  Mod.  107  and  MS.    SeealaoST.a. 

Vide  the  arguments  in  the  next  page.  676 ;  12  Mod.  597. 
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testator  did  purpose,  and  had  an  intention  to  devise  his  land  to  A. ; 
but  it  may  also  be  as  reasonably  intended^  that  he  had  no  such  purpose 
or  intention  to  devise  it  to  A.  . 

But  I  call  that  a  devise  by  necessary  implication  to  A.,  when  A. 
must  have  the  thing  devised,  or  none  else  can  have  it 

And  therefore  if  the  implication  be  only  possible,  and  not  necessary, 
the  testator's  intent  ought  not  to  be  construed  to  disinherit  the  heir, 
in  diwarting  the  disposition  which  the  law  makes  of  the  land,  leaving 
it  to  descend,  where  the  intention  of  the  testator  is  not  apparently,  and 
not  ambiguously)  to  the  contrary. 

To  this  purpose  the  case  is  8  Car.  1  (d),  where  Thomas  Cann  devised 
to  Henry  his  youngest  son;—" Item,  I  give  to  the  said  Henry  my 
pastures  in  the  Southfields ;  and  also  I  will  that  all  bargains,  grants 
and  covenants,  which  I  have  from  Nicholas  Welb,  my  son  Henry 
shall  enjoy,  and  his  heirs  for  ever ;  and  for  lack  of  heirs  of  his  body, 
to  remain  to  my  son  Francis  for  ever.** 

It  grew  a  question,  whether  this  were  an  entail  to  Henry  of  the 
Southfields,  or  only  of  the  bargains  and  grants  which  the  testator  had 
from  Welb,  which  was  a  very  measuring  case  {e).  All  the  four  Judges 
agreed,  that  the  words  of  a  will,  which  shall  disinherit  the  heir  at 
common  law,  must  have  a  clear  and  apparent  intent,  and  not  be  am- 
biguous or  anyway  doubtfrd  (so  are  the  very  words  of  the  book) ;  and 
therefore  they  resolved  in  that  case,  that  only  the  bargains  and  grants 
had  from  Welb  were  entailed  to  the  youngest  son,  and  that  he  had 
only  an  estate  for  life  in  the  pastures  in  the  Southfields. 

L  I  shall  therefore  now  clear  the  difference  I  have  taken,  that  the 
heir  shall  never  be  disinherited  by  a  devise  in  a  will  by  implication, 
and  not  explicit,  where  the  implication  is  only  a  possible  implication, 
and  not  a  necessary  implication. 

2.  In  the  second  place,  I  shall  show,  that  the  words  of  this  will  do   * 
not  import  a  devise  to  the  son  and  the  two  daughters  for  their  lives 
jointly,  with  respective  inheritances  in  tail  to  the  heirs  of  their  several 
bodies,  by  any  necessary  implication,  but  only  by  an  implication  that 
is  possible  by  construction. 

3.  In  the  third  place,  I  shall  show,  that  being  so  as  to  the  case  in 

{d)  8piriandBeua^$  Cote,  Cro.  Car.  368.  (e)  Bridg.  182. 
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question,  it  is  not  material  whether  the  devise  by  way  of  remainder 
to  the  nephew  be  void  or  not. 

4.  In  the  fourth  place,  ex  abundante,  and  to  make  the  will  of  the 
testator  not  ineffectual  in  that  part  of  the  vrill,  I  shall  show,  that  the 
nephew  hath  not  the  land  devised  to  him  when  the  son  and  the  two 
daughters  die  without  issue  of  their  respective  bodies,  by  way  of  re- 
mainder, which  cannot  be  but  by  way  of  executory  devise,  which  well 
may  be. 

5.  That  by  such  executory  devise  no  perpetuity  is  consequent  to  it; 
or  if  it  were,  such  a  perpetuity  is  no  way  repugnant  or  contrary  to  law. 

To  manifest  the  difierence  taken  between  an  implication  in  a  will 
that  is  necessary,  and  implication  that  is  only  possible,  the  first  case  I 
shall  cite  is  that  known  case,  13  H.  7  (/),  which  I  shall  exactly  pat 
as  it  is  in  the  book  at  large.  A  man  devised  his  goods  to  his  wife, 
and  that  after  the  decease  of  his  wife  his  son  and  heir  shall  have  the 
house  where  his  goods  are.  The  son  shall  not  have  the  house  during 
the  wife's  life  ;  for  though  it  be  not  expressly  deidsed  to  the  wife,  yet 
his  intent  appears,  the  son  shall  not  have  it  during  her  life ;  and  therefore 
it  is  a  good  devise  to  the  wife  for  life  by  implication,  and  the  devisor *9 
intent,  quod  omnes  justitiarii  concesserunt 

Here  I  observe, — 1.  That  this  was  a  devise  of  the  house  to  the  wife 
by  necessary  implication  ;  for  it  appears  by  the  will  that  the  testator^s 
son  and  heir  was  not  to  have  it  until  after  the  death  of  the  wife,  and 
then  it  must  either  be  devised  to  the  wife  for  life,  by  necessary  impli- 
cation, or  none  was  to  have  it  during  the  wife's  life,  which  could  not  be. 

2,  I  observe  upon  this  case,  that  though  the  goods  were  by  particu- 
lar devise  given  to  the  wife  and  expressly,  that  was  no  hindrance  to 
the  wife's  having  the  house  devised  to  her  also  by  her  husband  by 
implication  necessary :  which  I  the  rather  note,  because  men  of  great 
name  have  conceived,  that  where  the  devisee  takes  anything  by  express 
devise  of  the  testator,  such  devisee  shall  not  have  any  other  diing  by 
that  will  devised,  only  by  implication.  Which  diflfereftce,  if  it  wne 
according  to  law,  it  makes  clearly  against  the  plaintiff,  because  his 
lessor,  being  one  of  the  daughters  of  the  testator,  had  devised  to  her 
expressly  600/.  for  a  portion,  and  therefore  she  should  not  have  any 

(/)  13  H.  7,  f.  17  i  Br. «  Devise,"  pi.  52. 
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estate  in  the  land  by  the  same  will^  by  a  devise  by  implication,  as  is 
pretended.  But  the  truth  is,  that  is  a  vain  difference  that  hath  been 
taken  by  many,  as  I  shall  anon  evince ;  and  therefore  I  shall  not  insist 
upon  any  aid  from  it  to  my  conclusion. 

8fc  I  note  that  this  devise  being  before  the  statute  of  32  H.  8,  of  Wills, 
the  house  devised  must  be  conceived  devisable  by  custom  at  the  com- 
mon law. 

Before  I  proceed  further,  I  must  take  notice  that  Brook,  in  abridging 
the  case  of  13  H.  7,  in  the  same  numero,  saith, — "  It  was  agreed,  tempore 
H.  8(^),  per  omnes,  that  if  a  man  will  that  J.  S.  shall  have  his  land  in 
Dale,  after  the  death  of  his  wife,  the  wife  shall  have  the  house  for  her 
life  by  his  apparent  intent*'  I  note  iSrst,  that  this  case  is  imperfectly 
put  in  Brook,  for  it  mentions  a  devise  of  the  land  in  Dale  to  J.  S. 
after  the  death  of  his  wife,  and  then  concludes  that  the  wife  shall  have 
the  house  for  her  life  by  his  apparent  intent ;  whereas  no  mention  is 
made  of  a  house,  but  of  the, land  in  Dale,  in  the  devise  ;  and  this  case 
seems  to  be  only  a  memory  of  another  case,  not  abridged  by  Brook  (A) 
out  of  any  other  Year-book,  but  reported  in  his  abridgment  in  the  title 
"  Devise,"  as  a  case  happened  in  29  H.  8,  which  is,  that  if  a  man  will 
that  J.  S.  shall  have  his  land  after  the  death  of  his  wife,  and  dies,  the 
wife  of  the  devisor  shall  have  those  lands  for  term  of  her  life  by  those 
words,  ratione  intentionis  voluntatis.  Which  cases  being  in  truth  but 
one  and  the  same  case,  seem  to  go  further  than  the  case  of  13  H.  7  ; 
for  there,  as  I  observed  before,  the  wife  was  to  take  by  necessary 
implication,  because  the  heir  was  excluded  exjpressly  by  the  will  during 
the  life  of  the  wife. 

But  by  this  case  in  Br.  title '''  Devise,**  n.  48  and  52,  there  is  no 
excluding  of  the  heir^  and  yet  it  is  said  the  wife  shall  have  the  land 
during  her  life  by  implication,  which  is  no  necessary  implication,  as  in 
the  case  of  13  H.  7,  but  only  a  possible  implication,  and  seems  to  cross 
that  difference  I  have  taken  before. 

But  this  case  of  Brook  hath  many  times  been  denied  to  be  law,  and 
several  judgments  have  been  given  against  it  I  shall  give  you  some 
of  them,  to  justify  the  difference  I  have  taken,  exactly  as  I  shall  press 
the  cases. 

(g)  Br.  -  Deviie/'  n.  5%  (A)  Br.  «  Devise,' »  29  H.  8,  n.  48. 
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Trinity,  3  E.  6  (t).  A  man  seised  of  a  manor,  part  in  demesne  and 
part  in  services,  devised  all  the  demesne  lands  expressly  to  his  wife 
during  her  life ;  and  devised  to  her  also  all  the  services  and  chief  rents 
for  fifteen  years,  and  then  devised  the  whole  manor  to  a  stranger  after 
the  death  of  his  wife.  It  was  resolved  by  all  the  Justices,  that  the  last 
devise  should  not  take  effect  for  any  part  of  the  manor,  but  after  the 
wife's  death ;  but  yet  the  wife  should  not  have  the  whole  manor  by 
implication  during  her  life,  but  should  have  only  the  demesnes  for  her 
/  life,  and  the  rent  and  services  for  fifteen  years,  and  that  after  the  fifteen 
years  ended  the  heir  should  have  the  rents  and  services  as  long  as  the 
wife  lived;  here  being  no  necessary  implication  that  the  wife  should 
have  all  the  manor  during  her  life,  with  an  exclusion  of  the  heir,  she 
had  no  more  than  was  explicitly  given  her  by  the  will,  viz.  the  demesnes 
for  life,  and  the  rents  and  services  for  fifteen  years ;  but  after  the  fifteen 
years  the  heir  had  the  rents  and  services,  for  it  could  be  no  more  at 
most  but  a  possible  implication  that  the  wife  should  have  the  whole 
manor  during  her  life. 

But  with  a  small  variance  of  this  case,  if  the  demesnes  had  been 
devised  to  the  wife  for  life,  and  the  services  and  rents  for  fifteen  years, 
and  the  whole  manor  after  the  wife's  life  to  J.  S.,  and  that  after  the 
wife's  life  and  the  life  of  J.  S.  his  heirs  should  have  had  the  demesnes 
and  services  and  rents,  in  that  case  it  had  been  exactly  the  same  with 
the  case  of  13  H.  7 ;  because  the  devisor's  intent  had  been  then  apparent 
that  the  son  was  not  to  have  the  manor,  or  any  part,  until  the  wife  and 
stranger  were  both  dead ;  and,  as  it  was  adjudged,  the  stranger  had 
nothing  in  the  manor  until  the  wife's  death ;  therefore  in  that  case,  by 
necessary  implication,  the  wife  must  have  had  both  demesnes  and 
services  during  her  life,  notwithstanding  the  explicit  devise  to  her  of 
the  rents  and  services  for  fifteen  years,  otherwise  none  should  have 
had  the  rents  and  services  aft^r  the  fifteen  years,  during  the  wife's  life, 
which  was  not  to  be  intended. 

Another  case  I  shall  make  use  of  is  a  case  Paschse  15  E\.{k).  A 
man  seised  of  a  messuage,  and  of  divers  lands  occupied  with  it,  time 
out  of  mind,  leased  part  of  it  to  a  stranger  for  years,  and  after  made 

(0  3  E.  6,  Moore'B  Rep.  £  7,  n.  24. 
(k)  16  EL,  Moore,  £  123,  n.  265« 


Gardner  v.  Sheldon.  513 

his  last  will  in  these  words : — "  I  will  and  bequeath  to  my  wife  my 
messuage,  with  all  the  lands  thereto  belonging,  in  the  occupation  of 
the  lessee ;  and  after  the  decease  of  my  wife,  I  will  th^t  it,  with  all  the 
rest  of  my  lands,  shall  remain  to  my  younger  son.  The  question  in 
that  case  was,  whether  the  wife  should  have  the  land  not  leased  by 
implication  for  her  life ;  because  it  was  clear  the  younger  son  was  to 
have  no  part  until  the  death  of  the  wife.  And  the  Lord  Anderson  at 
first,  grounding  himself  upon  that  case  in  Brook  (as  it  seems),  of  29 
H.  8,  twice  by  Brook  remembered  in  his  title  "  Devise,"  n.  28,  and 
after,  n^  52,  was  of  opinion  that  the  wife  should  have  the  land  not 
leased  by  implication.  But  Mead  was  of  a  contrary  opinion,  for  that 
it  was  expressly  devised,  that  the  wife  should  have  the  land  leased ; 
and  therefore  no  more  should  be  intended  to  be  given  her,  but  the  heir 
should  have  the  land  not  in  lease  during  the  wife's  life.  To  which 
Anderson,  mutate  opinione,  agreed.  Hence,  perhaps,  many  have  col- 
lected that  a  person  shall  not  take  land  by  implication  of  a  will,  if  he 
takes  some  other  land  expressly  by  the  same  will;  but  that  is  no 
warrantable  difference. 

For  vary  this  case  but  a  little,  as  the  former  case  was  varied,  that 
the  land  in  lease  was  devised  to  the  wife  for  life,  and  after  the  death  of 
the  wife  all  the  devisor's  land  was  devised  to  the  youngest  son,  as  this 
case  was,  and  that  after  the  death  of  the  wife  and  the  youngest  son 
the  devisor's  heir  should  have  the  land  both  leased  and  not  leased,  it 
had  been  clear  that  the  heir  (exactly  according  to  the  case  of  13  H.  7) 
should  have  been  excluded  from  all  the  lands,  leased  and  not  leased, 
until  after  the  death  of  the  wife  and  the  younger  son.  And  therefore 
in  such  case  the  wife,  by  necessary  implication,  should  have  had  the 
land  not  leased,  as  she  had  the  land  leased,  by  express  devise,  and 
that  notwithstanding  she  had  the  leased  land  by  .express  devise,  for 
else  none  could  have  the  land  not  leased  during  the  wife's  life. 

Wadham(Z)  made  a  lease  for  years,  upon  condition  tlie  lessee  should 
not  alien  to  any  besides  his  children.  The  lessee  deviseth  the  term  to 
Humphrey  his  son,  after  the  death  of  his  wife,  and  made  one  Marshall 
and  another  his  executors,  and  died.   The  lessor  entered,  as  for  breach 

{I)  Horton  v.  Horton,  Cro.  Jac.  f.  74, 76. 
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of  the  condition,  supposing  this  a  devise  to  the  wife  of  the  term  by 
impUcation.  The  opinion  of  the  Judges  was,  it  was  no  devise  by 
implication,  but  the  executors  should  have  the  term  until  the  wife^s 
death ;  but  it  was  said,  if  it  had  been  devised  to  his  executor  after  the 
deatli  of  his  wife,  there  the  wife  must  have  it  by  implication,  or  none 
could  have  had  it  But  Popham,  C.  J.,  denied  that  case,  because  if  the 
devise  had  been  to  the  executors  after  the  wife's  death,  the  executors 
should,  when  the  wife  died,  have  had  the  term  as  legatees,  but  until  her 
death  they  should  have  it  ^  executors  generally,  which  by  all  opinions 
fiilly  confirms  the  difference  taken,  that  a  devise  shall  not  be  good  by 
implication,  when  the  implication  is  not  necessary ;  and  in  this  case 
all  agreed  the  case  in  13  H.  7  to  be  good  law,  because  the  implication 
there  was  necessary. 

Edward  Clache  (m)  being  seised  of  two  messuages  in  soccage  tenure 
[one  of  the  annual  value  of  twenty-four  shillings,  and  the  other  of  thirty- 
six  shillings],  and  leaving  issue  a  son  and  two  daughters  by  three  several 
venters.  His  son  being  dead  in  his  lifetime,  and  leaving  two  daugh- 
ters, who  were  heirs  at  law  to  the  father,  devised  one  of  the  messuages 
[that  of  the  value  of  twenty-four  shillings]  to  Alice  his  daughter,  and 
her  heirs  for  ever ;  and  the  other  to  Thomazine  his  [youngest]  daughter, 
[being  then  of  the  age  of  eight  years,]  and  her  heirs  for  ever,  with  a  limi- 
tation, that  if  Alice  died  without  issue,  living  Thomazine,  Thomazine 
should  then  have  Alice's  part,  to  her  and  her  heirs ;  and  if  Thoma- 
zine died  before  the  age  of  sixteen  years,  Alice  should  have  her  part  in 
fee  also.  And  if  both  his  said  daughters  died  without  issue  of  their 
bodies,  then  the  daughters  of  his  son  should  have  the  messuages. 
The  youngest  daughter  of  the  testator  died  without  issue,  having  past 
her  age  of  sixteen  years.  It  was  resolved,  that  the  words  in  the  will, 
**  If  his  two  daughters  died  without  issue  of  their  bodies,"  did  not  cre- 
ate, by  implication,  cross  remainders  in  tail  to  the  devisor's  daughters, 
whereby  the  eldest  should  take  the  part  of  the  youngest,  but  her  part 
should  go  to  the  heirs  at  law,  according  to  the  limitation  of  the  will ; 
and  those  words  were  but  a  designation  of  the  time  when  the  heirs  at 
law  should  have  the  messuages. 

(m)  Dyer,  15  &  16  £1.  4,  830  b. 
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Note,  that  one  of  the  daughters  dying  without  issue,  the  heirs  at  law 
by  the  will  had  her  part,  -without  staying  until  the  other  daughter  died 
without  issua 

1.  From  these  cases  I  first  conclude,  that  only  possible  implication 
by  a  will,  shall  not  give  the  land  firom  the  right  heir,  but  a  necessary 
implication  which  excludes  the  right  heir,  shall  give  it 

2.  That  the  difference  taken  is  not  sound,  that  one  shall  not  take,  by 
implication  of  a  will,  any  land  where  the  same  person  hath  other  land 
or  goods  expressly  devised  by  the  same  will ;  for  if  the  implication  be 
necessary,  the  having  of  land,  or  any  other  thing,  by  express  devise, 
will  not  hinder  another  taking  also  by  implication,  as  appears  in  the 
three  cases  by  me  made  use  of, viz.  13  H.  7;  3E.  6;  15 Eliz., — cited 
out  of  Moore. 

3.  Whether  anything  be  given  expressly  by  will,  or  not,  *a  possible 
implication  only  shall  not  disinherit  the  heir,  where  it  may  as  well  be 
intended  that  nothing  was  devised  by  implication,  as  that  it  was.  But 
if  any  man  think  that  to  be  material,  in  this  case  the  daughters  had 
respective  portions  expressly  devised  to  them,  viz.  six  hundred  pounds 
to  each  of  them,  and  therefore  shall  not  have  the  land  also  by  implica- 
tion only  possible  to  disinherit  the  right  heir. 

For  the  second  point,  these  words — "  my  will  is,  if  it  happens  my 
son  George,  Mary  and  Katherine  my  daughters,  to  die  without  issue  of 
their  bodies  lawfully  begotten,  then  all  my  free  lands  shall  remain  and 
be  to  my  said  nephew  William  Rose  and  his  heirs  for  ever" — are  so  far 
from  importing  a  devise  of  the  land  to  the  son  and  daughters  for  their 
lives,  with  respective  inheritances  in  tail,  by  any  necessary  implication, 
that  both  grammatically,  and  to  common  intendment,  they  import  only 
a  designation  and  appointment  of  the  time  when  the  land  shall  come 
to  the  nephew,  namely,  when  George,  Mary  and  Katherine  happen  to 
die  issueless,  and  not  before. 

And  where  the  words  of  a  will  are  of  ambiguous  and  doubtftil  con- 
struction, they  shall  not  be  interpreted  to  the  disinheriting  of  the  right 
heir,  as  is  already  shown. 

This  being  clear,  that  there  is  no  devise  by  this  will  of  the  land  by 
implication  in  any  kind  to  the  son  and  daughters,  it  follows  that  Ka- 
therine, the  survivmg  daughter  of  the  testator,  and  lessor  of  the  plaintiff, 
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had  no  title  to  enter  and  make  the  lease  to  the  plaintiff  Crardner ;  and 
then  as  to  the  case  in  question  before  us,  which  is  only,  whether  the 
defendants  be  culpable  of  ejecting  the  plaintiff,  it  will  not  be  material 
whether  the  devise  to  the  nephew  William  Rose,  be  void,  or  not ;  and 
if  not  void,  how  and  when  he  shall  take  by  the  devise,  which  may  come 
in  question  perhaps  hereafter. 

4.  But  to  that  point  ex  abundante,  and  to  make  the  will  not  ineffectual 
in  that  point  of  the  devise  to  the  nephews,  if  no  estate  for  lives,  or  other 
estate,  be  created  by  this  will  by  implication  to  the  son  and  daughters, 
it  follows,  that  the  nephew  can  take  nothing  by  way  of  remainder,  for 
the  remainder  must  depend  upon  some  particular  estate,  and  be  created 
at  the  same  time  with  the  particular  estate  (n).  The  remainder  is  the 
residue  of  an  estate  in  land  depending  upon  a  particular  estate,  and 
created  together  with  the  same;  and  the  will  creating  no  particular 
estate,  the  consequence  must  be,  that  the  land  was  left  to  descend  in  fee 
simple  to  the  heir-at-law,  without  creating  either  particular  estate  or 
remainder  upon  it 

Sir  Edward  Coke  hath  a  case  (o),  but  quotes  no  authority  for  it  If 
land  be  given  to  H.  and  his  heirs,  as  long  as  B.  hath  heirs  of  his  body, 
the  remainder  over  in  fee,  the  remainder  is  void,  being  a  remainder 
after  a  fee  simple,  though  that  fee  simple  determines  when  no  heirs  are 
left  of  the  body  of  B.  Whether  that  case  be  law  or  not,  I  shall  not  now 
discuss ;  in  regard  that  when  such  a  base  fee  determines  for  want  of 
issue  of  the  body  of  B.  the  land  returns  to  the  grantor  and  his  heirs, 
as  a  kind  of  reversion ;  and  if  there  can  be  a  reversion  of  such  estate,  I 
know  not  why  a  remainder  may  not  be  granted  of  it ;  but  for  the  former 
reason,  this  can  be  no  remainder,  because  there  is  no  particular  estate 
upon  which  it  depends ;  and  if  the  Lord  Cokeys  Case  be  law,  it  is  the 
stronger,  that  no  remainder  is  in  this  case{p). 

But  without  question  a  remainder  cannot  depend  upon  an  absolute 
fee-simple  by  necessary  reason ;  for  when  all  a  man  hath  of  estate, 
or  anything  else,  is  given  or  gone  away,  nothing  remains  but  an  ab- 
solute fee-simple,  being  given  or  gone  out  of  a  man,  that  being  all,  no 
other  or  further  estate  can  remain  to  be  given  or  disposed  of,  and,  there- 

(«)  Co.  Litt  f.  49  a.  (p)  Co.  Litt  f.  18  a,  a.  11. 

(o)  Co.  Litt£  18  a. 
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fore^  no  remainder  can  be  of  a  pure  fee-simple.  To  this  purpose  is 
the  case  of  Heam  and  Allen  (q)  in  this  Court  Richard  Keene,  seised 
of  a  messuage  and  lands  in  Chipping  Norton,  having  issue  Thomas  his 
son  and  Anne  a  daughter  by  the  same  venter,  devised  his  land  to 
Thomas  his  son,  and  his  heirs  for  ever ;  and  for  want  of  heirs  of  Thomas 
to  Anne  and  her  heirs,  and  died.  It  became  a  question,  whether 
Thomas  Jhad  an  estate  in  fee  or  in  tail  by  this  will,  for  he  could  not 
die  without  heir  if  his  sister  outlived  him,  who  was  to  take  according 
to  the  intent  of  the  devisor.  Two  Judges  held  it  (an^  with  reason)  to 
be  an  estate  tail  in  Thomas,  and  the  remainder  to  the  daughter,  who 
might  be  his  heir,  shewed,  that  the  devise  to  him  and  his  heirs  could  be 

• 

intended  only  to  be  to  him  (r)  and  the  heirs  of  his  body ;  but  three  other 
Judges  held  it  to  be  a  devise  in  fee ;  but  all  agreed  if  the  remainder 
had  been  to  a  stranger  it  had  been  void,  for  then  Thomas  (which  is 
only  to  my  purpose)  had  had  an  absolute  estate  in  fee,  after  which 
there  could  be  no  remainder,  which  is  undoubted  law. 

The  case  out  of  Coke*s  Littleton  and  this  case  are  the  same  to  this 
purpose,  that  a  remainder  cannot  depend  upon  a  fee  simple :  yet  in 
another  respect  they  much  differ.  For  in  this  last  case,  after  an  estate 
in  fee  devised  to  Thomas,  and  if  he  died  without  heir  the  remainder  to 
a  stranger  or  sister  of  the  half  blood,  not  only  the  remainder  was  void 
as  a  remainder,  but  no  future  devise  could  have  been  made  of  the  land 
by  the  devisor ;  for  if  Thomas  died  without  heir  the  land  escheated, 
and  the  lord's  title  would  precede  any  ftiture  devise. 

But  in  that  case  of  Sir  Edward  Coke,  which  he  puts  by  way  of 
grant,  if  it  be  put  by  way  of  devise,  that  if  land  be  devised  to  H.  and 
his  heirs,  as  long  as  B.  hath  heirs  of  his  body,  the  remainder  over, 
such  later  devise  will  be  good,  though  not  as  a  remainder,  yet  as  an 
executory  devise,  because  somewhat  remained  to  be  devised  when  the 
estate  in  fee  determined  upon  B.*s  having  no  issue  of  his  body. 

And  as  an  executory  devise  and  not  as  a  remainder,  I  conceive  the 
nephew  shall  well  take  in  the  present  case.  And  the  intention  of  the 
testator  by  his  will,  will  run  as  if  he  had  said,  I  leave  my  land  to  descend 
to  my  son  and  his  heirs  according  to  the  common  law,  until  he  and  both 
my  daughters  shall  happen  to  die  without  issue ;  and  then  I  devise  my 

(g)  Cro.  Car.  67.  (r)  1  Black.  Rep.  171,  177. 
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land  to  my  nephew  William  Rose,  and  his  heirs.  Or  as  if  he  had  said, 
my  son  shall  have  all  my  land  to  have  and  to  hold  to  him  and  his  heirs, 
in  fee  simple^  as  long  as  any  heirs  of  the  bodies  of  A.,  B.  and  C.  shall 
be  living ;  and  for  want  of  such  heirs  I  devise  my  land  to  my  nephew 
William  Rose  and  his  heirs.  The  nephew  shall  take  as  by  a  future 
and  executory  devise  (5). 

And  there  is  no  difference  whether  such  devise  be  limited  upon  the 
contingency  of  three  strangers  dying  without  heirs  of  their  bodies,  or 
upon  the  contingency  of  three  of  the  devisor's  own  children  dying 
without  heirs  of  their  bodies ;  for  if  a  future  devise  may  be  upon  any 
contingency,  after  a  fee  simple,  it  may  as  well  be  upon  any  other  con- 
tingency if  it  appear  by  the  will  the  testator  intended  his  son  and  heir 
should  have  his  land  in  fee  simple. 

This  way  of  executory  devise  after  a  fee  simple  of  any  nature  was 
in  former  ages  unknown,  as  appears  by  a  case  in  the  Lord  Dyer,  29 
H.  8,  foL  33,  concerning  a  devise  to  the  prior  of  St  .Bartholomew  in 
West  Smithfield,  by  the  clear  opinion  of  Baldwin  and  Fitzherbert,  the 
greatest  lawyers  of  the  age.  ^ 

But  now  nothing  is  more  ordinary.  The  cases  are  for  the  most  part 
remembered  in  Pells  v.  Brown^  that  is,  Cro.  Jac.  590 ;  Cloches  Case^ 
Dyer,  330  b ;  Wellcohe  and  HamoncTs  Case,  cited  in  Borastons  Casey 
3  Co.  20  b;  Fulmerston  v.  Steward,  Plowd.  102. 

I  shall  instance  two  cases.  The  first  is  Haynswcrth  v.  Pretty  {t), 
where  a  man  seised  of  land  in  soccage,  having  issue  two  sons  and  a 
daughter,  devised  to  his  youngest  son  and  daughter  twenty  pounds 
apiece,  to  be  paid  by  his  eldest  son,  and  devised  his  lands  to  his  eldest 
son  and  his  heirs,  upon  condition  if  he  paid  not  those  legacies,  that  his 
land  should  be  to  his  second  son  and  daughter,  and  their  heirs.  The 
eldest  son  failed  of  payment ;  after  argument  upon  a  special  verdict,  it 
was  resolved  by  the  Court,  clearly,  that  the  second  son  and  daughter 
should  have  the  land. 

1.  For  that  the  devise  to  his  son  and  his  heir  in  fee,  being  no 
other  than  what  the  law  gave  him,  was  void. 

(«)  It  is  clear  in  this  case,  that  according  the  testator,  would  be  held  void  as  being 

to  the  law,  as  now  settled,  the  executory  too  remote.     See  ante,  p.  861. 

devise  over  to  the  nephew  on  the  failure  ( / )  Cra  Eliz.  833  a. 
of  the  issue  of  the  son  and  daughters  of 
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2.  That  it  was  a  future  devise  to  the  second  son  and  daughter,  upon 
the  contingency  of  the  eldest  son's  default  of  pajonent 

3.  That  it  was  no  more  in  effect  than  if  he  had  devised,  that  if  his 
eldest  son  did  not  pay  all  legacies,  that  his  land  should  be  to  the  lega- 
tories,  and  there  was  no  doubt  in  that  case,  but  the  land,  in  de&ult  of 
payment,  should  vest  in  them. 

Which  case,  in  the  reason  of  law,  difiers  not  from  the  present  case, 
where  the  land  is  devised  by  devise  future  and  executory  to  the  nephew, 
upon  a  contingency  to  happen  by  the  testator's  son  and  daughters 
having  no  issue. 

The  second  case  is  that  of  PeHs  v.  Brown  (u) :  the  father  being 
seised  of  certain  land,  having  issue  William  his  eldest  son,  Thomas 
and  Richard  Brown,  devised  the  land  to  Thomas  and  his  heirs  for  ever; 
and  if  Thomas  died  without  issue,  living  William,  then  William  should 
have  the  lands  to  him,  his  heirs  and  assigns. 

1.  This  was  adjudged  an  estate  in  fee  simple  in  Thomas. 

2.  That  William,  by  way  of  executory  devise,  had  an  estate  in  fee 
simple  in  possibility,  if  Thomas  died  without  issue  before  him. 

And  it  being  once  clear,  that  the  estate  of  Thomas  was  a  fee  simple, 
determinable  upon  a  contingency,  and  not  an  estate  tail,  and  so  in  the 
present  case  it  being  cleared,  that  George,  the  testator's  son,  had  the 
land  descended  to  him  in  fee  from  the  testator,  and  took  no  estate  tail 
expressly,  or  by  implication  from  the  will,  it  will  not  be  material  whe- 
ther the  contingency  which  shall  determine  that  fee  simple  proceeds 
from  the  person  which  hath  such  determinable  fee,  or  from  another, 
or  partly  from  him,  and  partly  from  another,  as  in  HaynswortKs  Case, 
the  son  determined  his  fee  simple  by  not  paying  the  legacies.  In  Pells 
V.  JBrown,  Thomas's  fee  simple  determined  by  his  dying  without 
issue,  living  William.  The  fee  simple  vested  in  George  the  son  by 
descent,  determines  when  he  and  his  two  sisters  die  without  issue ; 
and  upon  such  determination  in  every  of  these  erases,  the  friture  and 
executory  devise  must  take  effect 

But  the  great  objection  is,  that  if  this  should  be  an  executory  devise 
to  the  nephew,  upon  the  contingency  of  George  the  son,  and  both  his 

(tt)  Pells  v.  Broum,  Cro.  Jac.  590. 
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sisters  dying  without  issue,  it  will  be  dangerous  to  introduce  a  new 
way  of  perpetuity ;  for  if  a  man  have  several  children,  and  shall  permit 
his  estate  to  descend,  or  by  his  will  devise  it  to  his  heir,  so  as  he  may 
therein  have  an  unquestionable  fee-simple  (which  is  the  same  with  per- 
mitting it  to  descend),  he  may  then  devise  it  futurely,  when  all  his  chil- 
dren shall  die  without  issue  of  their  bodies  to  J.  S.  and  his  heirs,  as 
long  as  A.,  B.  and  C,  strangers,  shall  have  any  heirs  of  their  bodies 
living,  and  then  to  a  third  person  by  like  future  devise ;  for  if  he  should 
devise  it  futurely  to  J.  S.  and  his  heirs,  as  long  as  J.  S.  had  any  heirs 
of  his  body,  it  were  a  clear  estate  tail  in  J.  S.,  upon  which  no  future 
devise  could  be,  but  it  would  be  a  remainder  to  be  docked. 

This  objection  (a;)  was  in  some  measure  made  by  Doddridge  in 
Pells  V.  Brown,  and  the  Judges  said  there  was  no  danger,  because 
the  estate  in  fee  of  Thomas  did  not  determine  by  his  dying  without 
heir  of  his  body  generally,  but  by  dying  without  issue,  living  William ; 
for  if  the  land  had  been  given  to  Thomas  and  his  heirs  for  ever,  and  if 
he  died  without  heirs  of  his  body,  then  to  William  and  his  heirs,  Tho- 
mas's estate  had  been  judged  an  estate  tail  with  the  remainder  to 
William,  and  not  a  fee,  upon  which  no  future  or  executory  devise  can 
be.  So  was  it  adjudged  in  Foy  v.  Hynde,  Cro.  Jac.  695,  696,  and 
anciently,  37  Ass.  p.  18 ;  5  H.  5,  f.  6,  and  to  be  within  the  reason  of 
Mildmay's  Case,  1  Co.  175,  and  Corbet's  Case,  lb.  83  b,  of  Perpetuities. 

But  in  Pells  v.  Brown,  the  Judges  said  it  was  more  dangerous 
to  destroy  future  devises,  than  to  admit  of  such  perpetuities  as  could 
follow  from  them  any  way  by  determinable  fee-simples,  which  is  true ; 
for  a  fee  simple,  determinable  upon  a  contingency,  is  a  fee  simple 
to  all  intents,  but  not  so  durable  as  absolute  fee-simples.  And  all  fee- 
simples  are  unequally  durable,  for  one  will  escheat  sooner  than  another 
by  the  failure  of  heirs.  An  estate  of  fee-simple  will  determine  in  a  bas- 
tard with  his  life,  if  he  want  issue.  An  estate  to  a  man  and  his  heirs 
as  long  as  John  Stiles  hath  any  heir,  which  is  no  absolute  fee-simple, 
is  doubtless  as  durable  as  the  estate  in  fee,  which  John  Stiles  hath  to 
him  and  his  heirs,  which  is  an  absolute  fee-simple.  Nor  do  I  know 
any  law  simply  against  a  perpetuity,  but  against  entails  of  perpetuity, 
for  every  fee-simple  is  a  perpetuity,  but  in  the  accident  of  alienation, 

(jt)  Vide  Gay  v.  Gay,  Sty.  Rep.  258,  275. 
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and  alienation  is  an  incident  to  a  fee  simple  determinable  upon  a  con- 
tingency as  to  any  more  absolute  or  more  perdurable  fee-simple. 

The  Chief  Justice,  Justice  Archer  and  Justice  Wylde,  for  the  de- 
fendant    Justice  Tyrrell,  for  the  plaintiff. 

Judgment  for  the  defendant. 


It  is  proposed  in  this  note  to  consider  the  subject  so  well  discussed  by 
Chief  Justice  Vaughan  in  the  principal  case  (spoken  of  by  Lord  Alvanley, 
M.  R.,  as  ''  the  great  case  that  erery  one  has  in  his  mind/'  5  Ves.  806), 
viz.  what,  in  the  absence  of  express  words,  is  sufficient  to  confer  an  estate 
or  interest  in  property  by  implication. 

An  estate  by  implication  of  law  has  place  only  in  limitations  of  use,  either 
by  assurances  operating  merely  by  the  statute,  or  through  the  medium  of  a 
oonyeyance  to  serve  the  uses,  and  in  devises  by  wills  (1  Prest.  Est.  190) ; 
for,  as  is  laid  down  in  the  principal  case, ''  the  law  (that  is,  the  common  law) 
does  not,  in  conveyances  of  estates,  admit  of  estates  to  pass  by  implication 
regularly,  as  being  a  way  of  passing  estates  not  agreeable  to  the  plainness 
required  by  law  in  transferring  estates  from  one  to  another."  See  ante, 
p.  508,  and  see  Prest.  Est.  190. 

Life  Estate  to  a  Person^  whether  implied  hy  a  Gift  over  upon  his  Death, 

A  good  example  of  the  application  of  the  principle  laid  down  by  Vaughan, 
C.  J.  (viz.  that  the  heir  can  only  be  disinherited  by  necessary  implication), 
is  seen  in  the,  cases  which  he  cites,  establishing  the  proposition,  that  where 
a  devise  is  made  to  the  testator's  heir-at-law  after  the  death  of  another 
person,  there  such  person  will  take  a  life  estate  by  necessary  implication, 
because,  in  the  absence  of  such  implication  not  only  would  the  heir-at-law 
take  the  estate,  afler  the  death  of  the  other  person,  but  he  would  also 
take  it  until  his  death  by  descent ;  in  other  words,  no  effect  would  be  given 
to  the  words  of  the  devise,  which  clearly  would  be  against  the  intention  of 
the  testator  (13  Hen.  7, 17 ;  Br. "  Devise,"  pi.  52 ;  Upton  v.  Lord  FerrerSy 
5  Ves.  806  j  Dashwood  v.  Peyton,  18  Ves.  40 ;  Doe  d.  Driver  v.  Bowling, 
5  B.  &  Aid.  722, 727 ;  King  v.  Ringstead,  9  Bam.  &  Cress.  218) ;  where, 
however,  the  devisee  in  a  similar  case  is  not  the  heir,  although  it  may  be 
probable  that  the  testator  intended  that  the  person,  upon  whose  death  the  * 
estate  is  given  to  the  devisee,  should  take  an  estate  for  life ;  still  there  is,  to 
use  the  words  of  Vaughan,  C.  J.,  in  the  principal  case,  no  necessary  impli- 
cation that  such  b  the  case,  but  only  a  possible  implication,  for  the  testator 
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may  have  intended  the  estate,  in  the  mean  lime,  to  descend  to  his  h&ij  no 
estate  for  life,  therefore,  will  arise  by  implication.  See  ante,  p.  510 ;  Ujpton 
V.  Lord  Ferrers,  5  Ves.  806;  Aspinall  v.  Petvin,  1  S.  &  S.  650;  sedvide 
Ex  parte  Rogers,  2  Madd.  455 ;  Den  d.  Franklin  v.  Trout,  15  East,  39i 

The  implication  of  a  previous  life  estate  will  arise,  although  the  devisee 
be  not  described  as  heir ;  but  it  seems  to  be  the  better  opinion,  that  he  must 
be  heir  at  the  time  of  the  will  being  made,  and  not  merely  heir,  by  the  hap- 
pening of  subsequent,  events  at  the  death  of  the  testator,  1  Jarm.  Wills,  445. 

The  implication  «has  been  raised  where  the  devise  over,  afler  the  death  of 
a  particular  person,  has  been  to  several  children  of  the  testator,  of  whom 
the  heir-at-law  was  one.  See  JBlackwell  v.  JBuU,  1  Keen,  176,  in  which 
case  the  testator  desired  his  business  to  be  carried  on  by  his  wife  and  eldest 
son  for  the  mutual  benefit  of  the  family,  and  likewise  devised  in  trust  all  his 
property  for  the  following  purpose;  that  is  to  say,  that  at  his  wife^s  decease,  the 
whole  of  his  property,  as  well  freehold  as  personal,  should  be  equally  divided 
amongst  his  children  (naming  them),  their  executors  and  assigns,  share 
and  share  alike.  The  question  being  raised  whether  the  wife  was  not  entitled 
by  implication  to  a  life  interest  in  the  freehold  and  personal  estate,  Lord 
Langdale,  M.  R.,  decided  in  her  favour,  observing,  ''As  to  the  property  not 
engaged  in  the  trade,  though  the  case,  as  regards  the  real  estate,  is  not 
without  difficulty,  yet  on  the  whole  will,  and  what  appears  to  me  the  evident 
intention,  I  think  the  widow  is  entitled  to  a  life  interest  in  both  the  real  and 
personal  estate."     See  also  Cockskott  v.  Cockshott,  2  Coll.  432. 

Where  an  express  life  interest  is  given  in  part  of  the  lands  to  the  person 
upon  whose  death  the  whole  of  the  lands  are  devised  to  the  heir-at-law,  such 
person  will  not  in  general  be  considered  by  necessary  implication  to  be  ra- 
titled  to  a  life  interest  in  the  lands  not  expressly  devised  to  him,  since,  by  what 
has  been  termed  the  distributive  mode  of  construction,  the  words  giving 
over  the  whole  of  the  lands  on  the  decease  of  the  person  having  a  life  in- 
terest in  a  part  of  the  lands,  will  be  considered  as  applicable  to  those  lands 
alone ;  and  the  remainder  will  at  once  go  to  the  devisee.  Thus  in  Siftnpson 
V.  Hornshy,  Prec.  Ch.  439,  452 ;  S.C.2  Vem.  723.  Where  a  testator  de- 
vised several  lands  in  several  towns  to  his  wife  for  life  for  her  jointure,  and 
afterwards  devised  all  his  lands,  tenements  and  hereditaments  whatsoever, 
after  the  death  of  his  wife,  to  his  daughter  B.  and  the  heirs  male  of  her 
body,  and  for  want  of  such  issue  to  his  daughter  J.  for  life,  vrith  remainder 
to  her  first  and  other  sons  in  tail  male.  Lord  Chancellor  Cowper  held,  that 
the  wife  did  not  take  an  estate  for  life  by  implication,  and  that  the  words 
of  the  will  were  to  be  taken  distributively,  as  in  Cook  v.  Oerrard  (1  Saund. 
180 ;  1  Lev.  212) ;  "  that  is  to  say,  all  the  lands  which  he  had  before  given 
to  his  wife,  to  go  to  his  daughter  after  her  death,  and  all  other  his  lands,  not 
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before  devised,  to  his  daughter  immediatelj ;  and  to  make  any  other  con- 
struction  on  those  general  words  would  be  absurd,  when  he  had  before  in 
such  full  and  express  words  provided  for  his  wife ;  besides  that,  in  no  case 
an  heir-at-law  is  to  be  disinherited  by  implication,  unless  it  be  necessary, 
which  in  this  case  it  is  not."  ^ 

So  in  Doe  d.  Annandale  v.  Braziery  5  B.  &  Aid.  64,  the  testator 
bequeathed  the  rents  of  his  messuage  at  New  Brentford  to  his  son-in-law 
for  life,  SLudJrom  and  after  his  decease  he  gave  and  bequeathed  the  same 
rents,  together  with  the  rents  of  all  other  his  messuages  at  New  Brentford, 
unto  the  three  nephews  and  niece  therein  named  (who  were  not  his  heirs- 
at-law),  for  their  respective  lives ;  and  after  the  decease  of  the  survivor  of 
them,  he  gave  and  devised  all  his  said  messuages  to  trustees  upon  trust  to 
sell,  and  to  pay  the  produce  unto  such  of  the  children  of  his  nephews  and 
niece,  as  should  be  living  at  the  decease  of  the  survivor  of  them ;  and  then 
devised  the  residue  of  his  estate  to  his  son-in-law.  It  was  held  by  the  Court 
of  King's  Bench,  that  upon  the  death  of  the  testator,  the  nephews  and  niece 
took  an  immediate  estate,  for  their  lives  and  the  life  of  the  survivor,  in  the 
rents  of  all  the  messuages,  except  the  house  specifically  bequeathed  to  the 
Bon-in-law  for  his  life.  "  The  case  of  Cooh  v.  Oerrard  (1  Saund.  180  5 
1  Lev.  212)",  observed  Bayley,  J.,  '^is  an  authority  in  point  In  that 
case,  the  testator  had  two  estates,  one  in  possession,  and  another  in  rever- 
sion expectant  on  the  death  of  A.  B.  He  devised  the  former  to  his 
widow  for  one  year,  and  then  he  devised  both  to  the  lessors  of  the  plaintiff^ 
to  hold  immediate!^  after  the  expiration  of  the  year  from  his  decease,  and  the 
decease  of  A.  B.  Therefore  the  lessor  of  the  plaintiff  was,  according  to  the 
words,  to  hold  from  and  immediately  afler  the  expiration  of  one  year  after 
the  death  of  the  testator,  and  the  decease  of  A.  B.  The  question  was,  whether 
the  whole  was  postponed  until  after  A.  B.  died.  The  Court  decided  not, 
but  that  the  words  were  to  be  taken  distributively,  and  that  **  afier  the  de- 
cease of  A.  B."  was  only  to  be  applied  to  that  estate  in  which  A.  B.  had  an 
interest.  And  so  in  this  case,  these  words  '^  after  the  decease  of  his  son-in-law,'* 
may  fairly  be  confined  to  that  house,  the  rents  of  which  had  previously  been 
given  to  the  son-in-law  for  his  life ;  but  as  to  the  residue  it  is  a  present  and 
immediate  devise."  See  also  Boon  v.  Comforth,  2  Ves,  277 ;  JDoe  d.  Driver 
V.  Bowling,  5  B.  &  Aid.  722 ;  Drew  v.  JCillick,  1  De  G.  &  8m.  266 ; 
Simmons  v.  Mudally  1  Sim.  N.  S.  266 ;  sed  vide  Aspinall  v.  Petvin,  1  8. 
&  S.  445 ;  King  v.  Bingstead,  9  Bam.  &  Cress.  218 ;  Davenport  v.  Colt- 
man,  9  Mees.  &  W.  481 ;  12  Sim.  588 ;  Attwater  v.  Attwater,  18  Beav. 
330. 

The  implication,  however,  of  a  life  interest  to  a  person,  from  a  devise 
over  on  his  death  to  the  heir-at-law,  will  not  it  seems  arise,  if  there  be  a  re- 
siduary devise,  inasmuch  as  that  disposes  of  the  necessary  presumption  which 
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is  essential  in  order  to  confer  a  life  estate  by  implication ;  and  the  case 
stands  upon  precisely  the  same  footing,  as  a  devbe  made  to  a  stranger  in- 
stead of  the  heir.  See  Morton  v.  Morton,  Cro.  Jac.  74,  in  which  case,  how- 
ever, personal  property  was  in  question,  and  there  had  been  an  appointment 
of  ^ecutors,  in  terms  which  carried  to  them  the  residue  in  the  same  manner 
as  a  residuary  bequest  would  carry  undisposed  of  personal  estate. 

A  devise  to  the  surrivor  of  several  persons,  and  the  child  or  children  of 
those  who  died,  has  been  held  to  give  life  interests  to  all  such  persons  by 
implication.    Thus  in  Saunders  t.  Lowe,  2  Wm.  Black.  1014,  the  testator 
devised  his  estate  at  Tenbury,  in  trust  to  receive  the  rents  and  profits  during 
the  lives  of  his  four  daughters,  euid  the  survivor  of  them,  and  '^  afterwards  to 
pay  such  rents  and  profits  to  and  amongst  sitch  survivor,  and  the  child  and 
children  of  such  my  daughters  who  shall  first  happen  to  die;  and  firom  and 
immediately  after  the  decease  of  the  survivor  of  my  said  four  daughters,  then 
my  will  is,  that  they  do  sell  the  premises  and  pay  the  monies  arising  therefrom 
in  four  equal  parts,  to  and  among  the  several  children  of  my  said  respective 
four. daughters,  share  and  share  alike."    In  a  subsequent  clause  he  be- 
queathed the  residue  of  his  goods  and  chattels  among  all  his  children 
equally,  except  his  daughter  Hester,  ^'  who  is  only  to  receive  in  full  satis&ction 
of  what  is  bequeathed  her,  3s.  per  week  during  her  life,  or  until  her  dis- 
tributory  share  be  exhausted,  out  of  my  estate  and  effects  at  Tenbury,  and 
personal  effects,  for  her  sole  and  separate  use  exclusive  of  her  husband." 
The  Court  was  very  clearly  of  opinion,  that  the  testator  never  meant  to 
leave  all  his  daughters  without  any  provision  till  thre^of  them  were  dead, 
and  then  capriciously  leave  it  to  chance,  which  of  them  should  survive  and 
share  the  accumulated  profits.    The  subsequent  clause  showed,  that  his 
daughter  Hester  was,  in  his  opinion,  entitled  to  a  distributive  share  of  his 
estate  at  Tenbury  during  his  life. 

So  it  seems  where  the  income  of  property  given  to  several  persons  during 
their  ^'otn^  lives,  is  limited  over  on  the  death  of  the  survivor,  upon  the  death 
of  one  of  them,  the  income  (which  would  otherwise  be  undisposed  of),  will  by 
implication,  go  to  the  survivors  and  survivor  of  them.  Tonmley  v.  BoUtm, 
1  My.  &  K.  148 ;  M'JDermott  v.  Wallace,  5  Beav.  142 ;  Moffat  v. 
Bumie,  23  L.  J.,  Ch.,  691 ;  Day  v.  JDat/,  1  Kay,  703 ;  sed  vide  OrantT. 
Winbolt,  23  L.  J.,  (5h.,  282;  Jones  v.  RandaU,  IJ.  &  W.  100;  Smith,  r. 
Oahes,  14  Sim.  122. 

It  seems  that  where  there  is  a  bequest  to  persons  of  personal  property,  as 
a  term  of  years,  after  the  death  of  another,  the  latter  will  take  an  estate  for 
life  by  implication.  See  Roe  d.  Bendale  v.  Summerset,  5  Burr.  2608,  in  which 
case  the  bequest  over  was  to  one  of  the  testator's  daughters,  and  therefore 
entitled  as  one  of  his  next  of  kin,  which  seems  to  bring  the  case  within  the 
same  principle  as  a  devise  over  to  the  heir-at-law. 
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In  MudUston  v.  Qoulddmry  (10  Beav.  547),  a  tegtator  willed  that  certain 
property  should  be  vested  in  such  manner  as  his  wife,  with  the  advice  of  his 
executors,  might  consider  most  secure,  and  least  liable  to  fluctuation  or  risk : 
and  further  that  the  principal  sum  of  3,0002.  should  be  at  the  will  and  disposal 
of  his  wife  at  the  time  of  her  death,  but  the  ftsidue  of  the  property  over 
and  above  the  3,0002.  he  willed  that  his  wife  should  distribute  to  his  rela- 
tions; and  he  appointed  his  wife  residuary  l^atee  and  executrix  with  three 
other  persons.  Lord  Langdale,  M.  R.,  held,  that  the  wife  took  the  inter- 
mediate income  as  residuary  legatee;  but  his  Lordship  observed,  ''It  is 
tnie  the  testator  has  not  said  a  word  about  a  life  interest  to  his  widow.  It 
IB,  however,  unnecessary  to  say,  whether  a  life  interest  is  or  is  not  given  to 
her  by  implication.  I  am  much  inclined  to  think  it  is."  See  also  Mamsdeti 
T.  Hauardy  3  Bro.  C.  C.  236 ;  Bird  v.  Hunsdon,  2  Swanst  342 ;  Blach^ 
ftell  V.  Bully  1  Keen,  176 ;  sed  vide  Morton  v.  Morton,  Cro.  Jac.  74,  in 
which  case,  however,  the  implication  may  not  have  arisen  in  consequence 
of  the  appointment  of  executors,  in  whom  at  that  time  all  the  property  vested 
absolutely,  independentiy  of  the  next  of  kin. 

Where,  however,  under  a  power  (in  which  there  is  a  gift  over  in  default 
of  appointment),  the  donee  appoints  a  sum  to  be  paid  at  the  decease  of  one  of 
the  objects  of  the  power,  that  will  not  be  a  gift  to  him  of  a  life  interest  in 
the  sum  by  implication,  but  it  will  go  as  in  default  of  appointment.  See 
Menderson  v.  Conttable,  5  Beav.  297,  in  which  case  the  testatrix  had  a 
power  of  appointment  over  2,5002.,  and  there  was  a  gift  over  of  the  same  in 
default  of  appointment,  and  to  be  paid  with  interest  from  the  donee's  death. 
The  donee  by  her  will  appointed  a  part  to  her  son  William,  and  1,630/.  to 
other  persons,  and  directed  the  said  sums  to  be  paid  at  the  decease  of 
William  except  the  one  left  to  him.  Lord  Langdale,  however,  observed, 
''  I  cannot  foUowthe  argument  that  there  is  a  gift  to  William  by  implication 
I  see  no  foundation  for  any  such  inference ;  there  is  a  gift  to  persons  in  de- 
fiudt  of  appointment,  and  there  must  be  a  distinct  appointment  in  order  to 
defeat  the  gift  over."    See  also  WombweU  v.  Sanroti,  14  Beav.  143. 


Whether  any  Estate  arises  by  Implication,  upon  a  Person  attaining  a 
certain  Qualification,  by  a  Oifi  over,  on  his  not  attaining  it. 

Where  there  is  a  gift  over  to  a  stranger,  upon  a  person,  to  whom  a  prior 
interest  is  given,  dying  under  age  {Fitzhenry  v.  Bonner,  2  Drew.  36),  or 
before  twenty-five  or  marriage  without  consent  (Malcolm  v.  0*Callaghan, 
2  Madd.  349),  the  latter  will  not  take  any  estate  by  implication  on  attaining 
the  prescribed  age,  or  on  marriage  with  consent.  The  contrary  seems  to  be 
decided  by  Newland  v.  Shephard  (2  P.  Wms.  194),  and  Ooodright  v.  JIoS' 
hins  (9  East,  306) ;  but  Lord  Brougham  in  Davis  v.  Davis,  1  Russ.  &  My. 
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645,  reversing  the  decision  of  Sir  J.  Leach,  M.  R.,  observed  with  regard  to 
those  cases,  that  the  former  had  been  often  questioned,  and  the  latter  had 
been  rested  by  Lord  EUenborough  on  special  grounds. 

In  Atkinson  v.  Pake,  1  Bro.  C.  C.  90,  there  was  a  bequest  of  stock  to 
executors  to  be  paid  to  a  moHher  and  daughter,  and  the  longer  liver  of  them 
during  their  lives,  and  then  to  the  lawful  issue  of  the  daughter  if  she  should 
have  any,  if  not,  in  trust  for  R.  Little,  until  he  shall  came  of  age,  and  there 
was  a  residuary  bequest.  It  was  held  by  Lord  Thurlow,  that  by  the  words 
^'  till  of  age,"  the  testator  meant  to  give  the  fund  to  the  child,  and  the  trust 
given  till  then  was  only  to  point  out  the  mode. 

So  in  Peat  v.  Powell,  1  Ed.  479  j  Amb.'396, — ^there  was  a  devise  of  the 
residue  of  the  testator's  real  and  personal  estate  to  his  executors  in  trust  for 
his  younger  son  Giles,  till  he  should  attain  twenty^one,  and  then  directed 
that  the  said  trust  should  cease ;  Lord  Keeper  Henley  said,  '^  I  am  quite  clear 
that  Giles  was  intended  by  the  testator  to  have  the  whole  beneficial  interest 
in  the  residue,  and  that  the  trust  was  meant  only  to  continue  during  the 
minority.  It  is  the  same  as  if  the  testator  had  said,  '  I  give  the  residue  of 
my  estate  to  trustees,  in  trust  for  Giles  till  he  attain  twenty-one,  and  then 
to  Giles  and  his  heirs.* "   See  also  Tomhins  v.  Tomhina,  cited  1  Burr.  234. 

The  two  last-mentioned  cases  seem  scarcely  to  have  been  decided  upon  the 
principles  laid  down  by  Yaughan,  C.  J.,  in  Gardner  v.  Sheldon,  and  thej 
are  quite  inconsistent  with  the  recent  case  of  Fitzhenry  v.  Bonner,  2  Drew. 
36 :  there  a  testator,  afler  giving  all  his  personal  estate  and  effects  to  trustees, 
gave  the  yearly  interest  arising  therefrom  to  his  wife  for  her  and  his  son's 
support,  clothing  and  education,  until  he  should  arrive  at  twenty-one;  if 
he  died  under  twenty-one,  then  he  gave  all  the  interest  of  his  Bank  Stock 
to  his  wife  for  life,  and  at  her  death  the  whole  of  his  property  to  his  re- 
puted daughter.  It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  the  son 
did  not  take  any  estate  by  implication  on  his  attaining  twenty-one,  but  that 
there  was  an  intestacy. 


Estate  Tail,  when  implied. 

In  examining  this  branch  of  the  subject  we  will  consider,  first,  those  cases 
where  wills  have  been  made  before,  secondly,  those  which  have  been  made 
after,  the  late  Wills  Act  (1  Vict.  c.  26)  came  into  operation  (Ist  January, 
1838). 

First,  in  wills  not  coming  within  the  operation  of  the  new  Wills  Act 
Where  an  estate  is  given  to  a  person  indefinitely,  or  even  expressly  for  life 
(Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185 ;  Stanley  v.  Lennard,  I  Eden, 
87 ;  A  ttomey-General  v.  Sutton,  3  Bro.  P.  C.  75  j  Doe  d.  Bean  v.  Halley, 
8  T.  R.  6 ;  MachM  v.  Weeding,  8  Sim.  4 ;  overruling  upon  this  point  Baanr 
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field  V.  Popham,  1  P.  Wms.  64 ;  Salk.  236),  or  to  him  and  his  heirs  (Holmes 
V.  Meynely  post,  632 ;  Forrest  v.  Whitewai/,  3  Exch.  367),  if  there  be  a ' 
limitation  over  upon  his  death  in  words  importing  a  general  failure  of  his 
issue,  he  will  take  by  implication  an  estate  tail. 

And  it  must  be  remembered,  that  a  devise  over,  whether  express  or 
implied,  is  essential,  in  order  to  raise  an  estate  tail  by  implication.  Doe  d. 
Cape  V.  Walker y  2  Mann.  &  Gr.  113 ;  and  see  Newton  v.  JBarjiadine, 
Moore,  127;  S,  C,  nom.  Cosen's  Case,  Owen,  29. 

The  principle  upon  which  this  rule  of  construction  has  obtained  is  this, 
that  if  the  person,  upon  the  failure  of  whose  issue  the  ^tate  is  given  over, 
were  not  to  take  an  estate  tail,  the  gift  over,  as  it  depends  upon  a  general 
failure  of  his  issue,  and  not  a  failure  merely  of  issue  living  at  his  death, 
would  be  void  as  too  remote ;  it  has  therefore  by  implication  been  inferred, 
that  it  was  the  intention  of  the  testator  to  give  an  estate  tail  to  the  first  taker, 
upon  which  (although  he  would  have  it  in  his  power  to  bar  such  estate)  the 
limitations  over  might  depend. 

Where,  however,  an  estate  is  given  to  a  person  for  life  or  in  fee,  with  a 
limitation  over  on  the  event  of  his  dying  without  issue  livinff  at  his  death, 
such  person  will  not  by  implication  have  the  prior  estate  converted  into  an 
estate  taU.     Zethieullier  v.  Tracy,  3  Atk.  785,  793. 

As  to  what  words  import  a  general  failure  of  issue,  and  what  words  a 
failure  of  issue  at  the  death,  see  Forth  v.  Chapman,  and  note,  post,  652. 

Where  a  person  to  whom  no  estate  is  expressly  given,  and  upon  whose 
death  without  issue  there  is  a  devise  over,  stands  in  the  relation  of  heir-at^ 
law  to  the  devbor,  he  will  take  an  estate  tail  by  implication.  Thus  in  Oood- 
right  v.  Ooodridge  (Willes,  369),  where  the  testator,  having  devised  his 
lands  to  his  wife  for  life,  proceeded  as  follows, — "  and  my  will  is,  that  if 
my  son  Richard  (the  elder)  die  without  heirs,  then  my  son  John  shall  enjoy 
my  lands,"  it  was  held  by  the  Court  of  Common  Pleas  that  Richard  took 
an  estate  tail  by  implication,  the  word  "  heirs''  being  construed  as  equivalent 
to  "  heirs  of  the  body."  "  That  the  heir's  estate,"  said  Willes,  J.,  "  may  be 
tamed  into  an  estate  tail  by  implication,  though  there  is  no  express  devise 
before  to  the  heir,  appears  plainly  from  Cos&iCs  Case  (Owen,  29),  which, 
though  very  imperfectly  stated)  is  clear  enough  as  to  this  point.  In  that 
will  there  was  no  devise  to  the  eldest  son  Richard,  but  there  are  these  words, 
'  If  it  please  Ood  to  take  to  his  mercy  my  son  Richard  before  he  hath  issue, 
Bo  that  my  lands  shall  descend  to  my  son  George  before  he  shall  be  of  the 
age  of  twenty-one,  then  my  overseers  shall  have  my  land  until  George 
comes  of  that  age.'  It  was  held  by  all  the  Justices,  that  Richard  had  only 
an  estate  tail,  which  is  a  much  stronger  case  than  the  present,  for  in  that 
case  there  is  only  an  implication  that  George  the  second  son  should  have 
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the  estate  in  case  Richard  the  eldest  died  without  issue  of  his  body ;  but  here 
it  is  said  so  in  express  words/'  See  also  &  C.  7  Mod.  453;  Daintry  y. 
Daintry,  6  T.  R.  307.  ' 

The  principal  case  is  a  leading  authority  for  the  proposLtiony  that  where 
there  is  a  gift  over  to  a  person  who  is  not  the  hairi  on  the  failure  of  the  issue  of 
anj  person  or  persons  to  whom  no  previous  estate  is  given,  the  latter  person 
or  persons  will  not  take  any  estate  by  implication.  See  also  Scrape  v. 
Ithodes  (Com.  Rep.  542),  and  Doe  v.  Lucraft  (1  M.  &  So.  573;  8  Bing. 
386),  which  must  be  considered  as  overrulii^  Tenny  v.  Agar  (12  East,  253), 
and  RomiUy  v.  James  (6  Taunt  263 ;  1  Marsh.  592).  The  result  therefore 
would  be,  according  to  the  principles  already  laid  down,  that  the  gift  over 
after  the  general  failure  of  issue  would  be  void,  as  being  too  remote.  In  the 
principal  ease,  indeed,  Yaughan,  C.  J.,  was  of  a  different  opinion ;  but  is  it 
clear  upon  the  present  state  of  the  authorities  that  the  executory  devise  over 
to  the  nephew,  on  ftiilure  of  the  issue  of  the  devisor's  son  and  two  daughters, 
would  be  void  as  too  remote. 


When  Implication  of  an  Estate  Tail  is  prevented  by  the  referential  Con- 
struction. 

In  some  cases,  howler,  a  devise  over  in  de&ult  of  issue  has  reference  to 
some  intervening  class  of  issue ;  in  which  case  it  will  not  have  the  effect  of 
conferring  by  implication  an  estate  tail  upon  the  ancestor,  to  whom  property 
has  been  previously  devised,  either  indefinitely,  for  life,  or  in  fee. 

It  must,  however,  always  be  borne  in  mind,  that  in  these  cases  there  is  a 
marked  distinction  between  the  mode  of  construing  gifts  of  real,  and  gifts  of 
personal  estate,  as  the  implication  will  muck  more  readily  arise,  with  regard 
to  the  former,  than  the  latter.  The  reason  is  that  by  adopting  the  implica- 
tion with  regard  to  realty,  an  estate  tail  is  conferred  upon  the  first  takier, 
upon  which  a  remainder  over  can  be  limited.  Whereas,  if  it  were  adopted 
with  r^ard  to  personalty,  it  would  not  confer  such  interest,  and,  any  gift 
over,  would  necessarily  be  void.  The  Courts,  therefore,  have  felt  disin- 
clined to  raise  the  implication  with  regard  to  personalty. 

It  will  be  convenient  therefore,  on  account  of  this  distinction,  to  consider 
the  cases  relating  to  real  estate,  and  those  relating  to  personal  estate  sepa- 
rately. 

With  regard  to  real  estate^  where  after  a  devise  to  a  single  child  as  a  son 
{Doe  V.  Charltany  1  Scott,  N.  R.  290 ;  1  Mann.  &  Gr.  429 ;  Boydell  v.  G(h 
lightly,  14  Sim.  327 ;  Ashbumer  v.  Wilson,  17  Sim.  204),^or  children  {DoeL 
Comberbach  v.  Perryn,  3  T.  R.  484;  Foster  v.  Hayes,  2  Ell.  &  BL  27; 
Doe  d.  Liversage  v.  Vaughan,  1  D.  &  Ry.52;  5  B.  &  Aid.  464;  Deed, 


Gardner  v,  Sheldon.  529 

Toohy  V.  Ounnuts,  4  Taunt.  313;  Ashley  v.  Ashley y  6  Sim.  358;  Rex  v. 
Marquis  ofStaffordy  7  East,  521),  sons  {Doe  d.  Phipps  v.  Lord  Mulgrave, 
5  T.  R.  320 ;  Foster  v.  Romney,  11  East,  594 ;  Bridtjer  v.  Ramsey j  10 
Hare,  320 ;  i?<?i?an  v.  White^  7  Ir.  Eq.  Rep.  473 ;  Purcell  v.  Purcellj  2 
Dm.  &  Warr.  219,  n.),  or  daughters  (Den  d.  Briddon  v.  Pfl<7^,  3  T.  R. 
87,  n.;  11  East,  603,  n.),  whether  in  fee  (Foster  r.  Hayes,  2  Ell.  &  Bl. 
27),  tail  male  (Doe  d.  Phipps  v.  iorrf  Mulgrave,  5  T.  R.  320),  or  for  life 
{Doe  d.  Liversage  y.  Vaughan,  1  D.  &  Ry.  52 ;  5  B.  &  Aid.  464;  Foster 
V.  Bomney,  11  East,  594 ;  Ooodright  d.  Z/o^<£  v,  «7b;iei,  4  Mau.  &  Sel.  88), 
if  there  be  a  gift  over  in  de&ult  (Foster  v.  Hayes,  2  Ell.  &  Bl.  27),  or  failure, 
or  want  otsuch  issue  (Doe  d.  Phipps  v.  Xorrf  Mulgrave,  5  T.  R.  320 ;  ^^aa 
V.  Cowley y  1  LI.  &  G.  t.  Sugd.  7 ;  Carter  v.  Hentall,  2  Beav.  551),  or  words 
equivalent  to  *'such"  issue,  as  "  issue  as  uforesaid'^  ( Walker  v.  Petchell,  1 
C.  B.  652) ;  the  words  by  which  the  gift  over  is  conferred,  will  be  construed 
as  merely  referential,  and  will  not  operate  either  by  enlarging  or  cutting 
down  any  preceding  estate  to  an  estate  tail.  Sed  vide  Evans  d.  Brook  v. 
Astley,  3  Burr.  1570 ;  Lomax  v.  Holmden,  1  Ves.  290,  which  cases,  how- 
ever, may  probably  be  considered  as  overruled ;  and  see  and  consider  Doe 
d.  Harris  v.  Taylor,  10  Q.  B.  718. 

Moreover,  where  there  is  a  gift  over  by  words  signifying  a  failure  of  issue, 
even  without  the  word  '*  sitch''  or  any  equivalent  word,  coming  after  a 
devise  to  children  either  in  fee  (Ooodright  d.  Docking  v.  Dunham,  Doug. 
264;  Ginger  d.  White  v.  White,  Willes,  348;  Malcolm  v.  Taylor,  2  R.  & 
My.  416 ;  Cormack  v.  Copous,  17  Beav.  397 ;  and  see  Doe  v.  Selby,  2  Barn. 
&  Cress.  926)  or  in  tail  (Baker  v.  Tucker,  3  H.  L.  Cas.  106;  Ooymour  v. 
Pigge,  7  Beav.  475),  the  words  will  be  considered  merely  as  referential. 
.  It  may  be  here  mentioned  that  it  has  been  held  that  a  gift  over  '^  without 
leaving  issue"  has  been  construed  to  refer  to  issue  before  mentioned  (Ooy- 
mour V.  Pigge,  7  Beav.  475) ;  but  as  with  regard  to  real  estates  they  refer 
to  a  general  failure  of  issue  at  any  time  (Doe  d.  Todd  v.  Duesbury,  8  Mees. 
'&  W.  514;  sed  vide  contrii  Tarbuck  v.  Tarhuck,  4  L.  J.,  Ch.,  N.  S.,  129) 
a  gift  over  will  be  void  as  too  remote.  See  Ooodright  v.  DunJiam,  Doug. 
264. 

Where,  however,  from  some  other  expressions  or  circumstances  apparent 
on  the  face  of  the  will,  it  appears  that  the  words  ''  without  leaving  issue," 
are  not  to  receive  the  referential  construction,  they  will  be  construed  as  mean- 
ing a  general  failure  of  issue  living  at  the  death.  (Hutchinson  v.  Stephens, 
1  Keen,  240;  Ex  parte  Hooper,  1  Drew.  264.) 

Where,  after  a  devise  of  real  estate  to  the  ancestor,  there  is  a  limita- 
tion to  only  a  limited  number  of  a  class,  as  to  one  or  more  son  or  sons 
only,  followed  by  a  gift  over  in  default  of  issue,  the  words  importing  a 

T.L.C.  M  M 


580  Gardner  v,  Sheldon. 

failure  of  issue  will  not  receive  a  referential  construction  and  the  ancestor 
will  take  by  implication  an  estate  tail.  Suppose,  for  instance,  after  a  devise 
to  the  ancestor  for  life,  there  be  a  limitation  to  his  eldest  son  only  for  life  or 
in  tail  {Stanley  v.  Lennard,  I  Eden,  87),  or  to  his  eldest  surviying  eon 
(iTey  V.  Kei/f  4  De  Gex,  Mac.  &  Grord.  73;  and  see  Wight  v.  Leigh^  15 
Yes.  564),  or  to  his  first  and  so  on  to  the  sixth  son  only,  in  tail  {LcmgUy 
V.  Baldwin^  1  Eq.  Ca.  Abr.  185,  pi.  29 ;  1  P.  Wms.  759  cited)  or  to  his 
first  and  second  sons  in  tail  {Attorney- General  v.  Sutton,  1  P.  Wms.  754; 
3  Bro.  P.  C.  75,  Toml.  Ed. ;  and  see  Evans  d.  Brooke  v.  Astley,  3  Barr. 
1570;  Doe  d.  Bean  v.  Halleyy  8  T.  R.  5;  Monypenny  v.  Dering^  2 
De  Gex,  Mac.  &  Gord.  171, 172),  followed  by  a  limitation  over  in  default 
of  issue,  or  issue  male,  the  ancestor  will  take  an  estate  tail  by  implication. 
In  such  cases,  however,  the  estate  tail  given  by  implication  to  the  ancestor 
is  expectant  upon  an  express  estate  tail  given  to  his  sons.  Doe  d.  Bean  v. 
Halley,  8  T.  R.  5. 

The  rule  which  governs  these  cases  is  well  stated  by  Lord  Cottenham  ia 
Ellicombe  v.  Oompertz,  3  My.  &  Cr.  151,  viz.  that  "  where  provision  is 
made  for  certain  members  of  a  class  answering  a  particular  description,  and 
then  a  gift  over  is  made  upon  the  failure  of  that  class,  if  it  be  clear  that  the 
whole  of  the  class  were  not  to  take,  the  gif^  over,  though  made  to  depend  on  the 
failure  of  the  whole  class,  will  be  construed  to  take  place  upon  the  £iilure  of 
that  description  of  the  class,  who  were  to  take ;  and,  on  the  other  hand,  if  it 
appears  that  all  the  class  were  intended  to  take,  although  some  only  are 
enumerated,  and  the  gift  over  be  upon  the  failure  of  the  whole  class,  the 
Court  will  adopt  such  a  construction  as  will  extend  the  benefit,  in  the  best 
way  the  law  will  admit,  to  the  whole  class."  See  also  Roe  d.  Rew  v.  Lticraftf 
1 M.  &  Sc.  573 ;  8  Bing.  386 ;  and  the  remarks  of  Sir  James  Wigram,  V.  C, 
in  Eno  v.  Eno,  6  Hare,  178 ;  and  Bryan  v.  Mansion^  5  De  G.  &  Sm.  737. 

And  where,  afler  a  life  interest  in  the  parent,  all  the  children  take  Ofdy 
life  interests,  followed  by  a  limitation  over  in  default  of  issue,  an  estate  tail 
by  implication  will  be  more  readily  raised  in  the  ancestor  than  where  the 
children  take  estates  of  inheritance ;  the  estate  tail  in  the  ancestor  nerer- 
theless  being  expectant  upon  the  express  life  interests  in  the  children.  Wight 
v.  Leigh,  1 5  Ves.  564 ;  Parr  v.  SwindelSj  4  Russ.  283 ;  Doe  d.  Qallini 
v.  Qallini,  5  B.  &  Ad.  621 ;  3  Ad.  &  Ell.  340 ;  Bennett  v.  Lowe,  5  M.  &  P. 
485;  7  Bing.  535 ;  Doe  v.  Hophinson,  5  Q.  B.  223. 

With  regard  to  personal  estate,  if,  after  a  devise  to  the  parent  for  life, 
followed  by  a  limitation  to  his  "  children*^  {Doe  d.  Lyde  v.  Lyde,  1  T.  R. 
593;  Attorney-Oeneral  v.  Bayley,  2  Bro.  C.  C.  553;  Vandergucht  v. 
Blake,  2  Ves.  jun.  534 ;  Robinson  v.  Hunt,  4  Beav.  450),  or  even  to  a 
limited  number  of  them  {Salkeld  v.  Vernon^  1  Eden,  64 ;  Cormack  v.  Co- 
pous,  17  Beav.  397),  there  be  a  bequest  over  if  the  parent  died  withotU  issue, 
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the  latter  words  will  be  deemed  to  refer  to  the  issue  mentioned  before ;  and 
the  consequence  will  be,  that  the  life  interest  of  the  parent  will  not  be  en- 
larged to  an  absolute  interest  by  implication.  (And  see  Farthing  y.  Allen, 
2  Madd.  310.)  A  fortiori,  where  the  prior  gift  is  to  **  issue"  (Leeming  v. 
Sherrattf  2  Hare,  14 ;  sed  vide  Andree  v.  Ward,  1  Russ.  260),  or  the 
gift  over  is  '^in  default  of  such  issue"  (Maddox  v.  Staines,  2  P.  Wms. 
421 ;  3  Bro.  P.  C.  108,  Toml.  Ed. ;  StanUtf  v.  Leigh,  2  P.  Wms.  686). 

In  the  case  of  Campbell  v.  Harding  (2  Russ.  &  My.  390),  a  testator  by 
his  will  gave  to  Caroline,  described  as  his  natural  daughter,  a  sum  of  stock 
and  his  house  and  land  at  a  particular  place ;  but  in  case  of  her  death  without 
hwjvl  issue,  the  money  was  to  be  equally  divided  between  liis  nephews  and 
nieces  who  might  he  living  at  the  time,  and  the  land  to  two  nephews.  And 
there  was  a  direction,  that  if  Caroline  married,  the  property  was  to  be  solely 
settled  upon  herself  and  children,  and  in  no  way  charged  or  alienated.  It 
was  held  by  Lord  Brougham,  C,  affirming  the  decision  of  Sir  L.  Shadwell, 
V.  C,  that  Caroline  took  an  absolute  interest  in  the  stock.  This  decision 
was  afterwards  affirmed  by  the  House  of  Lords.  See  8,  C.  nom.  Candy  v. 
Campbell,  8  Bligh,  N.  S.,  469;  2  C.  &.F.  421. 

Secondly,  in  wills  coming  within  the  operation  of  the  new  Wills  Act,  it 
must  be  remembered,  that  by  the  29th  section  it  is  enacted,  ''  That  in  any 
devise  or  bequest  of  real  or  personal  estate,  the  words  '  die  without  issue,'  or 
*  die  without  having  issue,'  or  *  have  no  issue,'  or  any  other  words  which  may 
import  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death 
of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary 
intention  shall  appear  by  the  will,  by  reason  of  such  person  having  a  prior 
estate  tail,  or  of  a  preceding  gift,  being  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue  or  otherwise : 
provided,  that  this  act  shall  not  extend  to  cases  where  such  words  as  afore- 
said import  if  no  issue  described  in  a  preceding  gift  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue."     See  Monypenny  v.  leering,  7  Hare,  588. 

There  vrill  be  no  gift  by  implication  to  children,  where,  after  a  bequest  to 
a  person,  there  is  a  limitation  over  on  his  death  without  having  or  leaving 
any  child  or  children,  and  the  construction  is  the  same  in  the  case  of  the 
bequest  of  a  pecuniary  legacy  {^Andree  v.  Ward,  1  Russ.  260  \  Greene  v^ 
Ward,  lb. 262;  Ranelagh  v.  Ranelagh,  12  Beav.  200;  Coopers,  Pitcher, 
4  Hare,  485),  and  of  a  residue.  Thus  in  the  recent  case  of  Lee  v.  JBush, 
14  'Bear.  459,  the  testatrix  bequeathed  her  residuary  personal  estate  to 
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trustees,  upon  trust  for  J.  Lee,  but  if  he  should  die  in  her  lifetime  without 
leaving  any  child  or  children  him  surviving,  then  she  directed  that  the 
residue  of  her  trust-monies  should  be  in  trust  for  C.  Lee,  it  was  held  by  Sir 
John  Romilly,  M.  R.,  that  the  children  of  John  Lee  took  nothing  by  im- 
plication. '^  I  think,"  said  his  Honor,  **  this  case  is  expressly  decided  by 
the  authorities,  and  which  render  it  impossible  for  me  to  hold  that  the 
children  take  anything  by  implication.  I  cannot  give  to  the  same  words  a 
different  construction  when  used  in  relation  to  a  residue  from  that  which  I 
should  when  applied  to  a  simple  legacy.  Here  the  testatrix  knew  how  to 
express  a  gift  to  the  children,  for  she  has  done  it  in  the  case  of  the  real  estate. 
It  is  possible  that  some  words  have  been  left  out,  but  it  is  not  the  province 
of  the  Court  to  supply  them,  and  thus  make  a  will  for  a  testator.'*  This 
case  was  affirmed  on  appeal  by  the  Lords  Justices,  2  De  Gex,  Mac.  &  Gord. 
810,  where  Lord  Cranworth  doubts  the  authority  of  Ex  parte  Rogers^  2 
Madd.  449.  See  also  Weakley  v.  Rugg,  7  T.  R.  322 ;  Doe  v.  Wettatif  2 
Bos.  &  Pul.  824 

Cross  Remainders  in  Tail,  when  implied. 

"  When  lands  are  given  in  undivided  shares,  to  two  or  more,  for  particular 
estates,  so  as  that,  upon  the  determination  of  the  particular  estates,  in  any  of 
those  shares,  they  remain  over  to  the  other  grantees,  and  the  reversioner  or 
remainderman  is  not  let  in  till  the  determination  of  all  the  particular  estates, 
the  grantees  take  their  original  shares  as  tenants  in  common,  and  the 
remainders  limited  among  them  on  the  failure  of  the  particular  estates,  are 
known  by  the  appellation  of  cross  remainders."  Butler's  Note  on  Co. 
Litt.  195  a. 

These  remainders  may  be  raised  both  by  deed  and  will.  In  deeds,  how- 
ever, when  the  limitations  are  legal,  they  can  only  be  created  by  express 
words  (see  Cole  v.  Levingston,  1  Vent.  224 ;  Doe  v.  DorveUy  5  T.  R.  521) ; 
but  in  wills  it  has  long  been  decided  that  cross  remainders  may  be  raised 
by  implication.  Thus  in  Holmes  v.  Meynely  T.  Raym.  452;  1  T.  Jones, 
172,  a  leading  case  upon  the  subject,  the  testator  devised  lands  unto  bis  tno 
daughters  Elizabeth  and  Ann,  and  their  heirs,  equally  to  be  divided  betwixt 
them,  and  in  case  they  happened  to  die  without  issue,  then  he  devised  oZZ 
the  said  lands  to  Francis  Meynel.  On  the  death  of  Ann  without  issue,  it 
was  held  by  the  Court  of  King's  Bench  that  Elizabeth  and  Ann  were  tenants 
in  common  in  tail,  with  cross  remainders  between  them.  '^  I  conceive,"  said 
the  Chief  Justice,  "  Francis  takes  nothing  upon  the  death  of  Ann,  but  that 
her  part  remains  to  her  sister  by  way  of  a  cross  remainder.  I  take  notice, 
that  the  main  design  and  intent  of  the  testator  was,  that,  in  the  first  place,  he 
would  take  care  of  his  own  children,  and  then  look  after  the  continnanoe  of 
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his  own  name  and  family.  .  .  .  That  this  was  the  intent  appears  by  the 
words  of  the  will,— 1.  '  In  case  they  die  without  issue/  i.  e.  both  of  them, 
'tis  not  they  or  either  of  them ;  2.  ^Ail  the  said  lands'  (which  intends  both 
parts,  and  not  a  moiety),  and  all  cannot  pass  till  both  are  dead  without 
issue.  And  if  the  testator  had  been  asked  what  he  meant  by  the  lands 
going  to  his  nephew  after  the  death  of  his  daughters  without  issue,  he  would 
have  answered,  that  he  should  hare  the  lands  when  both  of  his  daughters 
should  be  dead  without  issue,  and  not  before.  .  .  .  Had  the  testator 
set  forth  at  length  the  cross  remainders,  this  question  had  been  out  of  doubt. 
Now,  he  being  inops  consilii,  we  ought  by  construction  to  make  his  words 
answer  his  intent,  appearing  in  other  parts  of  the  will,  as  near  as  may  be." 
See  also  Anon,,  Dyer,  303  b.  In  Forrest  v.  Whitewayy  3  Exch.  367,  an 
estate  in  fee  was  cut  down  to  an  estate  tail,  by  a  gift  over  in  default  of  issue, 
in  the  same  mode,  as  in  Holmes  v.  MeyneL  See  also  Stanhouse  v.  Gaskell 
(17  Jur.  157).  And  the  implication  will  arise  where  the  ^ft  oyer  is  in 
de&ult  of  <'  issue  males.*'  Doe  d.  Southouse  v.  Jenkins,  3  M.  &  P.  59 ; 
5  Bing.  460. 

Cross  remainders  will  also  be  implied,  where,  after  a  gift  to  seyeral  as 
tenants  in  common  in  tail,  the  testator  adds  "  with  remainder  to"  another 
person  (I}oe  d.  Burden  y.  BurmUe,  2  East,  47,  n.) ;  but  not,  it  seems,  by 
the  word  *'  reversion.^*    P^  v.  White,  Cowp.  777. 

Amongst  other  cases  wJiere  cross  remainders  have  been  implied,  siee  Wright 
V.  Solford,  Cowp.  31  j  8.  C,  nom.  Wright  v.  Lord  Cadogan,  2  Eden, 
239;  8,  C.  nom.  Wright  y.  Englefield,  Amb.  468 ;  Phipardv.  Mansfield, 
Cowp.  797 ;  Atherton  y.  Pye,  4  T.  R.  710 ;  W^atson  v.  Foxon,  2  East,  36. 
It  seems  to  haye  been  laid  down  in  some  of  the  cases  following  Gilbert 
y.  Witty  (Cro.  Jac.  655)  that  cross  remainders  would  not  be  implied 
between  more  than  two  persons  {Cole  x*  Lemngston,  I  Vent.  224).  The 
ground  of  the  distinction  appears  to  haye  been  the  supposition,  that  un- 
certainty and  conftision  would  arise  where  there  was  an  implication  of  cross 
remainders  among  three  or  more ;  but,  as  is  observed  in  Holmes  v.  Meynel, 
^'  the  intent  of  the  devisor  which  ought  to  govern  the  devise,  is  as  clearly 
manifest  where  the  devise  is  to  three  as  to  two,  and  the  pregnancy  of  the 
implication  might  with  little  labour  be  explained  by  express  limitations" 
(T.  Jones,  173).  In  subsequent  cases,  however,  a  dijBTerent  rule  was  laid 
down,  which  is  thus  expressed  by  Lord  Mansfield,  "  that  wherever  cross 
remainders  are  to  be  raised  by  implication  between  two,  and  no  more,  the 
presumption  is  in  favour  of  cross  remainders ;  where  they  are  to  be  raised 
between  more  than  two,  there  the  presumption  is  against  cross  remainders : 
but  that  presumption  may  be  answered  by  circumstances  of  plain  and 
manifest  intention  either  way."  Pery  v.  White,  Cowp.  780.    See  and  con- 
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sider  Pkipard  v.  Marutjield,  lb.  800  j  Marry  at  v.  Townly^  1  Ves.  104; 
Staunton  v.  Pechy  2  Cox,  8;  Atherton  t.  Pye,  4  T.  R.  713;  Do«  v. 
Cooper,  1  East,  236;  Watson  v.  Foxon,  2  East,  40;  Doe  d.  jBurfbn 
V.  BurviUe,  2  East,  48,  n. ;  Oreen  t.  Stephens,  17  Ves.  74. 

In  the  case  of  executory  trusts  it  is  clear  that  cross  remainders  may 
be  implied,  although  there  may  have  been  an  express  directioiL  to  insert 
cross  reminders  among  another  class  of  objects,  or  even  an  express  crosB 
limitation  among  the  same  objects.  Thus  in  Bumdby  v.  Oriffin,  3  Yes. 
266,  where  a  testatrix  devised  real  estates  to  trustees  upon  trust  to  pay  a 
moiety  of  the  rents  to  her  sister  Elizabeth  for  life,  and  after  her  decease 
upon  trust  to  convey,  settle  and  assure  one  moiety  of  the  said  real  estate 
unto  and  upon  all  and  every  the  daughter  and  daughters  of  the  body  of  her 
said  sister,  equally  to  be  divided  between  them,  if  more  than  one,  share  and 
share  alike,  to  hold  as  tenants  in  conunon  in  tail  general,  with  cross  re- 
mainders  for  the  benefit  of  such  daughters ;  and  if  all  but  one  should  die 
without  issue,  or  there  should  be  but  one  such  daughter,  then  to  the  use  of 
such  only  daughter  in  tail  general ;  remainder  to  all  and  every  the  younger 
son  and  sons  of  the  body  of  her  said  sister  successively  in  tail  male;  re- 
mainder to  the  first,  eldest  and  only  son  of  her  said  sister  in  tail  general ; 
and  as  to  the  remaining  moiety  or  half  part  of  the  rents  of  the  said  real 
estates  upon  trust  to  pay  the  same  to  her  niece  Catherine  for  life ;  with  the 
same  limitations  to  her  daughters  and, sons  as  to  the  children  of  her  sister; 
but  if  her  said  niece  should  depart  this  life  without  having  any  issue  of  her 
body  living  at  her  decease,  the  testatrix  directed  that  her  said  sister  should 
receive  the  rents  of  the  said  real  estate  for  her  life;  and  in  case  her  said 
sister  and  her  niece  should  die  without  issue  of  their  respective  bodies,  or 
all  such  issue  should  die  without  issue,  she  then  gave  her  said  real  estate  to 
four  cousins,  or  such  of  them  as  should  be  then  living,  in  tail  general  as 
tenants  in  common.  Lord  Hardwicke,  by  a  decree  made  27th  January, 
1745,  directed  that  the  real  estate  should  be  conveyed  to  the  uses  and  upon 
the  trusts  of  the  will ;  and  in  settling  the  conveyance  cross  remainders  were 
to  be  inserted  between  the  sister  and  niece  of  the  respective  moieties  devised 
to  them  vpon  failure  of  issue  of  them  severally.  See  abo  Home  v.  Barton, 
Coop.  257 ;  19  Ves.  398. 

Although  the  authorities  are  conflicting,  it  seems  that  in  ordinary  devises 
the  insertion  of  express  cross  limitations  will  prevent  their  implication 
among  other  objects.  In  Clache^s  Case,  cited  by  Vaughan,  C.  J.  (ante, 
p.  514),  (where  there  was  no  executory  trust,)  it  was  held  that  express 
cross  remainders  would  exclude  cross  remainders  by  implication.  The 
authority,  however,  of  that  case  has  been  impugned  by  Sir  James  Wigram, 
y.  C,  in  Vanderplank  v.  King  (3  Hare,  20),  where  his  Honor  sajBi  that 


Gardner  v.  Sheldon.  535 

after  haying  attentiyely  read  the  cases  the  conclusion  he  had  formed  was, 
"  that  any  Court  would,  in  the  present  day,  with  the  disposition  of  construc- 
tion which  now  prevails,  carry  out  established  principles,  wherever  it  was 
certain  that  by  so  doing  the  intendon  of  the  testator  was  effectuated ;  and 
that  any  Court  would  now  hold  that  an  express  gift  of  cross  remainders  in 
one  eTent  did  not  preclude  the  Court  irom  giving  cross  remainders  by  im- 
plication in  another,  either  case  being  clearly  within  the  scope  of  the  reason- 
ing upon  which  Courts  have  proceeded  in  implying  cross  reiiiainders." 
However,  in  Rabbet h  v.  Squire  (19  Beav.  77),  where  real  and  personal 
property  was  devised  and  bequeathed  to  trustees  upon  trust  as  to  one-fifth 
for  each  of  the  testator's  five  children  for  life,  and  after  his  or  her  decease, 
for  his  or  her  children,  which  he  or  she  should  leave  at  his  or  her  decease, 
and  if  he  or  she  should  leave  none,  in  trust  for  the  other  children  for  life, 
and  after  the  death  of  all  the  children,  in  trust  as  to  the  whole  for  all  the 
grandchildren  of  the  testator,  share  and  share  alike.  One  child  died  leaving 
a  child  who  died  before  the  last  of  the  testator's  children.  It  was  held  by 
Sir  J.  Romilly,  M.  R.,  that  such  child  only  took  an  estate  for  his  own  life, 
and  that  one-fifth  was  undisposed  of  until  the  death  of  the  surviving  child, 
and  that  cross  remainders  in  the  events  which  had  happened  were  not  to 
be  implied.  ''It  was  contended,"  said  his  Honor,  '^  that  cross  remainders 
are  to  be  implied,  and  that,  although  the  testator  has  in  his  will  directed 
cross  remainders  in  another  event,  this  does'  not  prevent  this  implication 
fi'om  arising  in  the  events  which  have  occurred,  and  the  case  of  Vander- 
plank  V.  King  (3  Hare,  1),  before  Sir  James  Wigi'am  is  referred  to  as  an 
authority  for  this  proposition."  His  Honor,  after  observing  that  he  could 
not  accede  to  that  view  of  the  case,  and  that  in  holding  that  cross  remainders 
could  not  be  implied,  he  did  not  dispute  the  authonty  of  Vanderplank  v. 
Xing,  which  he  considered  distinguishable  from  the  case  before  him,  added, 
"  My  opinion  is,  that  this  is  a  case  where  the  doctrine  of  Clacke^s  Case  (Dy. 
390  b,  ante,  p.  514)  applies,  and  that  cross  remainders  cannot  be  implied  in 
the  event  which  has  occun-ed." 

At  one  time  where  there  was  a  limitation  to  persons,  ''and  the  heirs 
of  their  resfpective  bodies"  {Comber  v.  Hill^  2  Stra.  969;  Williams  v. 
Browne,  lb.  996),  or  "to  the  several  and  respective  issues  of  their  bodies" 
{Davenport  v.  Oldis,  1  Atk.  579),  and  there  was  a  gift  over  "  in  default  of 
such  issue/*  it  was  held  that  the  use  of  the  word  ''  respective"  was  sufficient 
to  rebut  the  implication  of  cross  remainders  (see  also  Wright  v.  Holford, 
Cowp.  34 ;  Pery  v.  White,  lb.  777 ;  Phipard  v.  Mansfield,  lb.  797 ;  Bur- 
den  v.  Burville,  2  East,  48,  n.) ;  but  the  distinction  taken  in  those  cases  has 
since  been  clearly  overruled.  See  Watson  v.  Foxon,  2  East,  36 ;  Doe  d. 
Gorges  v.  Webb,  1  Taunt.  234;  Green  v.  Stephens,  12  Ve8.419;  17  Ves.  64. 
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Cross  remainders  will  also  be  implied  among  several  stocks  or  branches 
of  issue.  Roe  d.  Wren  v.  Clapton,  6  East,  628;  Doe  d.  Gorges  v.  Webb, 
1  Taunt.  234. 

The  reasoning  which  has  been  considered  sufficient  to  justify  the  Court 
in  giving  cross  remainders  by  implication  will  apply,  whether  you  suppose 
or  not  that  one  of  the  branches  took  an  estate  tail,  and  that  as  to  the  other, 
the  first  taker  took  for  life,  and  his  descendants  took  estates  in  taiL  Per 
Wigram,  V.  C,  in  Vanderplank  v.  King,  3  Hare,  21 ;  see  also  Ashley  v. 
Ashley,  6  Sim.  358 ;  Pearce  y.  Edmeades,  3  Y.  &  Coll.  Ex.  Ca.  246;  sed 
vide  Ewington  v.  Fenn,  16  Jur.  398. 

Cross  Remainders  in  the  Case  of  Executory  Trusts, 

Cross  remainders  will  be  very  readily  implied  in  executory  trusts ;  as,  for 
instance,  in  the  case  of  marriage  articles,  and  in  the  case  of  wills  where  a 
conveyance  or  settlement  is  directed  to  be  made.  Thus  where,  in  marriage 
articles,  the  words  "  heirs  of  the  body,"  or  "issue,"  are  held  to  indicate 
an  intention  that  the  issue  of  the  maniage  should  take  as  purchasers,  a 
settlement  will  be  decreed  in  favour  of  daughters  as  well  as  sons,  vii.  on 
first  and  other  sons  successively  in  tail,  with  remainder  to  the  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them.  Nandirk 
V.  Wilhes,  Gilb.  Eq.  Rep.  114 ;  8.  C.l  Eq.  Ca.  Abr.  393,  pi.  6 ;  Burton  v. 
Hastings,  Gilb.  Eq.  Rep.  113;  8.  C.  1  Eq.  Ca.  Abr.  393;  Hart  Y.Mid- 
dlehurst,  3  Atk.  371 ;  Maguire  v.  Scully,  2  Hog.  113 ;  8.C\  Beat  370. 

So,  likewise,  where  there  is  an  agreement  to  settle  property  on  "  the  heirs 
female"  of  the  marriage,  a  settlement  will  be  made  upon  them  in  tail,  with 
cross  remainders  between  them.  West  v.  Errissey,  2  P.  Wms.  349;  Com. 
Rep.  412 ;  1  Bro.  P.  C.  225,  Toml.  Ed.  Sed  vide  Powell  v.  Price,  2  P. 
Wms.  635. 

As  to  the  implication  of  cross  remainders  in  executory  trusts  in  wills,  see 
Lord  Olenorchy  v.  Bosville,  Ca.  t.  Talb.  3 ;  1  L.  Cas.  Eq.  1 ;  Bastard  v. 
Proby,  2  Cox,  6 ;  Trevor  v.  Trevor,  13  Sim.  108 ;  1  H.  L.  Ca.  239. 

As  to  cross  Executory  Limitations  among  Persons  taking  an  absolute 
Interest, 

It  seems  now  to  be  settled  in  opposition  to  some  of  the  earlier  authorities 
(8cott  V.  Bargeman,  2  P.  Wms.  68 ;  MackeU  v.  Winter,  3  Ves.  636,  ove^ 
ruling  the  decision  of  Lord  Alvanley,  lb.  236 ;  Beauman  v.  Stock,  2  Ball 
&  B.  406),  that  cross  executory  limitations,  after  an  absolute  gift  of  real  or 
personal  estate,  with  a  limitation  over  in  certain  events,  as  death  und^  a 
particular  age,  will  not  now  be  implied.     Skey  v.  Bar  ties,  3  Mer.  335; 
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Turner  v.  Frederickf  5  Sim.  466;  Templeman  v.  Warrington,  13  Sim. 
267 ;  Cohen  v.  Waley,  15  Sim.  318 ;  Mair  v.  Quilter,  2  Y.  &  Coll.  C.  C. 
465;  Baxter  y.  Losh,  14  Beav.  612. 

Whether  Implication  of  a  Gift  of  an  Equitable  Estate  arises,  coextensive 
with  Legal  Interest, 

As  an  equitable  interest  is  not  necessarily  coextensive  with  the  legal  inte- 
rest, where  there  are  various  kinds  of  property  vested  in  trustees^  and  in 
declaring  the  trusts^  some  of  them  are  omitted,  whatever  may  have  been  the 
probable  intention  of  the  testator,  no  implication  will  arise,  by  which  an 
equitable  interest  is  conferred  in  the  property  omitted,  upon  those  taking  an 
equitable  interest  in  the  property  expressly  included  in  the  trust.  See  Jack- 
son V.  Noble,  2  Keen,  590.  There  the  testator  devised  and  bequeathed  free- 
holds, leaseholds,  copyholds  and  1,000/.  stock,  to  trustees,  to  hold  ''  the  said 
]aiSll-xaesi\koiked.  freehold  and  leasehold  messuages,  tenements,  estates  and 
premises,"  and  the  1,000/.,  upon  trust  for  his  daughter.  It  was  held  by 
Lord  Langdale,  M.  R.,  that  the  daughter  took  no  interest  in  the  copy- 
holds which  descended  to  the  customary  heir.  See  also  Stitbbs  v.  Sargon, 
2  Keen,  255 ;  3  My.  &  Cr.  507. 

Estates,  when  arising  by  Implication  from  RecitaU, 

Where  a  testator  states  or  recites  in  his  will,  in  clear  and  intelligible  terms, 
that  he  has  made  a  particular  disposition,  and  it  appears  from  the  rest  of 
the  will  that  he  is  under  the  impression  that  he  has  made  such  disposition, 
it  may  be  held  by  implication  to  be  well  made.  Thus  in  Bibin  v.  Walker 
(Amb.  661),  where  the  testator  gave  one  moiety  of  his  leasehold  estates  to 
his  niece  £•  Y.,  and  if  she  should  die  before  twenty-one,  then  to  G.  S.,  and 
in  case  he  should  die  before  a  certain  period,  then  to  his  sister  Y.,  and  after 
her  death  to  A.  He  then  proceeds,  **  And  my  further  will  is,  in  case  A. 
shall  die  without  any  issue,  and  E.  Y.  and  G.  S.  shall  be  then  living,  or 
either  of  them,  then  that  the  said  moiety  or  half  part  of  his  said  leaseholds 
hffore  given  to  the  said  A.  shall  go  to  £.  Y.  and  the  said  G.  S.  Sir 
Thomas  Sewell,  M.  R.,  was  clearly  of  opinion,  first,  that  the  latter  clause, 
being  a  contingent  disposition  of  a  moiety  to  E.  Y.  and  G.  S.,  could  not 
relate  to  the  moiety  before  devised,  but  must  be  understood  to  mean  the 
other  moiety.  The  manner  in  which  it  was  given  was  inconsistent  with  the 
disposition  of  the  first  moiety,  by  which  A.  was  not  to  take  until  afler  the 
death  of  £.  Y.  and  G.  S.  Secondly,  that  the  Court  would  imply  a  gift  of 
the  other  moiety  to  A.  and  her  issue,  with  contingent  limitations  over.  There 
could  be  no  doubt  of  intention,  and  the  words  of  gift  being  omitted  by 
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mistake,  the  Court  would  supply  them.     See  also  Pouhon  y;  WeUinfftoHf 
2  P.  Wms.  633;  Wilson  v.  Piggott,  2  Yes.  jun.  351. 

So  where  a  testator,  by  a  codicil;  bequeathed  to  a  person  **  500Z.  in  addi- 
tion to  the  1,500/.  which  he  had  before  bequeathed  to  him/'  the  testator 
having  previously  bequeathed  two  legacies  only  of  500Z.  and  500/.  each,  it 
was  held  by  Lord  Langdale,  M.  R.,  that  by  implication  the  legatee  was 
entitled  to  2,000/.  Jordan  v.  FortescttCf  10  Beav.  259.  See  also  Hayes 
d.  Foorde  v.  Foorde,  2  Wm.  Black.  698. 

It  seems,  however,  that  a  previous  legacy  of  a  larger  amount  will  not  be 
cut  down  by  an  erroneous  recital  in  a  subsequent  part  of  the  will  (  M'ann  v. 
Fuller  J  1  Kay,  624)  or  a  codicil.  See  Gordon  v.  Hoffman  (7  Sim.  29), 
where  a  testator,  by  codicil,  gave  to  his  son  4,000/.  in  addition  to  the  legacy 
of  2,000/.  given  by  his  will,  having  in  fact  given  him  3,000/.  by  his  will,  it 
was  held  that  the  son  was  entitled  to  the  3,000/.  and  4,000/. 

Where  it  appears  to  be  the  intention  of  a  testator  to  give  so  much,  either 
in  the  shape  of  an  annuity  or  legacy,  which  will,  with  another  annuity  or 
legacy  which  such  person  has,  make  up  a  certain  amount,  a  miscalculation 
of  the  former  annuity  or  legacy  will  not  defeat  the  intention.  Thus  in 
Milner  v.  Milner  (1  Ves.  106),  the  testator  bequeathed  a  legacy  as  follows: 
**  I  give  to  my  daughter  Mary  3,500/.,  which,  with  the  6,000/.  she  is  entitled 
to  by  my  marriage  settlement  and  500/.  from  her  father-in-law,  make  up 
10,000/.,  which  is  the  sum  I  design  she  shall  have  for  her  fortune.  It  hap- 
pened that  the  daughter  was  only  entitled  to  5,000/.  by  the  settlem^t  It 
was  however  held  by  Lord  Hardwicke,  C,  that  she  was  entitled  to  have 
4,500/.  to  make  up  the  10,000/.  "  Though,"  said  his  Lordship,  « it  is  true, 
that  in  strictness,  the  words  in  the  conclusion  are  not  legatory,  yet  they  must 
be  complied  with,  as  they  discover  the  ultimate  end  which  the  testator  had  in 
view.  In  support  of  this  some  authorities  may  be  cited,  Swin.  part  7,  cap.  5, 
sect.  13  (Errors  in  Legacies) ;  that  where  the  meaning  of  the  testator  is  plain, 
it  shall  prevail  against  the  words,  although  contrary,  whether  the  error  in 
the  question  be  more  or  less.  Of  which  opinion  was  Baldus,  an  author  of 
greater  weight  in  the  civil  law  than  others,  who  were  of  a  contrar}'-  opinion. 
To  the  same  effect  is  Godol.  part  3,  p.  447.  Both  these  opinions  are  founded 
on  the  text  in  the  Digest,  '  De  errore  quantitatis  legati,'  and  the  comment 
thereon,  and  Cujacius,  torn.  2,  p.  818 ;  Socini  Concilium,  98, 163."  2Vepor t. 
Trevor  J  5  Russ.  42;  Otiseiey  v.  Anstr^uthery  10  Beav.  459 ;  and  see  Mattkem 
V.  Maude,  1  Russ.  k  My.  397 :  sed  vide  Frederick  v.  Hall,  1  Yes.  jun.  396. 

So  an  estate  has  been  held  to  go  to  a  person  whom  the  testator  termed  his 
heir.  Thus  in  Tilly  v.  Collyer  (3  Keb.  589),  the  testator,  having  israe 
three  daughters,  Susan,  Ann  and  Elizabeth,  devised  to  his  ^ife  all  his 
freehold  wheresoever,  ^'  until  Susan  my  heir  come  to  twenty-one,  paying  to 
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the  heir  IQf .  daring  the  term,  and  to  the  rest,  after  fifteen  years  old|  20». 
apiece,  and  the  heir  to  pay  Ann  and  Elizabeth  100/.  apiece,  40L  at  the 
decease  of  the  wife,  &c.  And  if  Susan  mj  heir  die  without  heir  before 
twentj-one,  that  the  lands  desc^id  and  fall  to  Ann,  then  Ann  to  pay  to 
Elizabeth,"  &;c.  It  was  argued  on  behalf  of  a  son  of  Elizabeth,  that  Susan 
took  nothing  by  the  devise  by  implication,  there  being  no  express  devise 
to  her.  On  behalf  of  Susan  it  was  contended,  that  she  was  the  sole  heir, 
and  that  it  was  all  one  to  devise  to  the  heir,  as  for  the  testator  to  make  a 
stranger  heir  of  his  land,  and  that  Susan  was  not  sole  heir,  unless  noade  so  by 
the  intent  of  the  will,  which  six  times  calls  the  eldest  daughter  his  '*  heir;" 
otherwise  Ann,  the  younger,  would  have  equal  shares  in  the  land.  Hale, 
C.  J.,  said  the  testator  was  mistaken  in  his  intent  that  the  eldest  daughter 
was  his  heir,  but  intended  hb  lands  should  go  according  to  that  mistake ; 
also  she  that  was  called  heir  was  to  pay  the  portions  to  the  younger,  and 
no  provision  was  made  for  the  elder  daughter.  .  .  .  Albeit  there  was 
no  express  devise  to  Susan,  yet  she  being  his  heir,  this  was  sufficient  to 
exclude  the  rest  and  to  make  her  sole  heir.  See  also  Taller  v.  Web,  Sty.. 
901 ;  Jackson  v.  Craig,  15  Jur.  811. 

A  mere  mistake  in  a  recital^  either  of  what  has  gone  before  in  the  same 
instrument  (Smith  v.  Fitzgerald,  3  V.  &  B.  2 ;  PhUipps  v.  Chamberlaine, 
4  Yes.  51),  or  of  a  will,  by  a  codicil,  will  not  revoke  a  former  clear  gift,  and 
confer  an  estate  upon  another  person.  Thus  in  Skerratt  v.  Oakley,  7  T.  R. 
492,  the  testator  by  his  will  bequeathed  to  his  wife  (besides  some  other  le- 
gacies), a  leasehold  estate  at  Nortkwood  for  her  life,  ^*  and  as  for  his  lease- 
hold estate  at  WrentnaUy  and  also  his  estate  at  Northwood  aft:er  his  wife's 
death,''  he  gave  the  same  a^  to  one  moiety  to  W.,  and  as  to  the  other  to  O. 
By  his  codicil  the  testator  directed,  that  the  bequests  made  to  his  wife  by  his 
will  should  be  in  fuU  of  all  demands  to  which  she  should  be  entitled  in  or 
oat  of  his  real  or  personal  estate,  except  the  estate  for  life  ofkis  wife  and  ker 
assigns  to  tke  premises  at  Wren f nail  aforesaid,  anything  in  his  foregoing  will 
to  the  contrary  thereof  contained  in  anywise  notwithstanding.  Grose,  J. 
said,  '^  the  testator  did  not  mean  to  give  his  wife  anything  by  the  codicil ;  his 
intention  was  to  prevent  her  claiming  dower  or  thirds,  as  he  supposed  she 
would  be  entitled  to  them  without  some  such  restriction ;  and  in  efiecting 
this  he  used  the  word '  Wrentnall,'  for  '  Northwood'  in  the  recital  of  the 
codicil.''     See  also  Vavghan  v.  Foakes,  1  Keen,  58. 

A  devise,  however,  in  ambiguous  terms,  may  be  explained  and  controlled 
by  a  subsequent  recital  of  it  in  clearer  language,  Darley  v.  Martin,  13 
C.  B.  683;  and  see  10  C.  &  F.  17. 

Where,  however,  the  testator  says  that  only  which  amounts  to  a  declara- 
tion that  he  supposes  that  a  party  who  is  referred  to,  has  an  interest  inde^ 
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pendent  of  the  will,  sach  a  recital  is  no  evidence  of  an  intention  to  giTC  bj 
the  willy  and  cannot  be  treated  as  a  gift  by  implication.     Thos  in  Wright 
V.  Wyvellj  2  Vent  66,  the  testator  made  his  will  as  follows :— "  As  con- 
cerning mj  personal  estate.    First,  I  give  and  bequeath  unto  Ann  my  wife, 
the  sum  of  600^  to  be  paid  unto  W.  W.,  for  the  full  payment  of  lands 
lately  purchased  'of  him,  and  is  already  estated  in  part  of  a  jointure  to  Ann 
my  said  wife  during  her  natural  life,  being  of  the  value  of  67/.  per  annum ; 
that  of  Wiskow,  York  and  Malton,  the  lands  and  tenements  there  amounting 
to  the  yearly  value  of  63/.,  in  all  130/.,  which  being  also  estated  upon  my 
wife  is  in  full  of  her  jointure."     No  settlement  of  the  premises  or  of  any 
part  of  them  had  been  upon  his  wife.      It  was  held  by  the  Court  of 
King's  Bench  (dissentiente  Powell,  J.),  that  the  wife  took  no  estate  by 
implication,  inasmuch  as  it  appeared  that  the  testator  thought  his  wife  had 
the  land ;  but  it  appeared  that  he  did  not  intend  to  devise  anything  by  the 
will,  for  he  mentions,  '^  that  she  was  estated  in  it  before,"  and  in  the  case  of 
implicit  devises  there  is  no  reference  to  any  act  that  should  have  conveyed 
the  land  to  the  devisee  before ;  but  in  such  cases  the  will  passes  the  land  by 
construction  and  implication :  moreover  the  devise  was  introduced  with  this 
clause,  as  to  the  disposing  of  my  personal  estate.     And  throughout  the  wiQ 
the  testator  gave  only  personal  things.     But  Powell,  J.,  relied  upon  the 
case  in  Mo.  31,  where  a  man  made  a  will  in  this  manner : —  '^  I  have  made 
a  lease  to  J.  S.  pa3ring  but  10s.  rent,"  and  this  was  held  a  good  lease  by  the 
will ;  but  the  Court  thought  that  case  was  of  little  authority. 

Upon  the  same  principle  in  Adams  v.  Adams,  1  Hare,  537,  where  there 
was  a  devise  and  bequest  of  real  and  personal  estate  upon  trust,  for  the  chil- 
dren of  the  testator,  subject  to  the  dower  and  thirds  at  common  lam  of  kit 
wife,  followed  by  a  direction  to  apply  the  rents,  issues  and  profits,  afi^ 
deducting  the  dower  and  thirds  of  his  wife,Xo  the  maintenance  of  his  childreD, 
it  was  held  by  Sir  J.  Wigram,  Y.  C,  that  there  was  not,  by  implication,  a  gift 
of  any  interest  in  the  estate  to  the  wife.  See  also  Right  v.  Hamond^  1  Stn. 
427 ;  Com.  Rep.  232 ;  Ralph  v.  Watson,  9  L.  J.,  N.  S.,  Ch.,  328 ;  Doolan 
V.  Smith,  3  J.  &  L.  547. 

The  distinction  between  the  cases  where  the  testator  makes  an  erroneous 
recital,  under  an  impression  that  he  has  made  a  previous  disposition  by  his 
will,  and  those  cases  where  he  recites  that  the  party  referred  to  has  an  interest 
independent  of  the  will,  is  well  laid  down  by  Vice-Chancellor  Wigram. 
^'  The  distinction,"  says  his  Honor,  "  between  the  two  cases  is  marked  and 
obvious.  In  the  former  the  erroneous  recital  is  evidence  of  an  intention  to 
give  by  the  wUl,  inadvertently  not  expressed.  In  the  latter,  as  it  is  ex- 
pressed by  Mr.  Jarman,  '  such  recitals  do  not  in  general  amount  to  a  devise; 
for  as  the  testator  evidently  conceives  that  the  person  referred  to  possesses  a 
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title  independently  of  bis  own^  he  does  not  intend  to  make  an  actual  disposi* 
ton  in  favour  of  such  person.' "    Adams  v.  Adams j  1  Hare,  541. 

So,  likewise,  a  deyise  by  implication  will  not  arise  from  a  mere  recital  of 
an  erroneous  cpnception  of  right.  Thus  in  Dashrrood  v.  Peyton,  18  Ves.  27, 
the  testator,  after  reciting  that  he  was  seised  or  entitled  for  life,  under  the  will 
of  his  uncle,  to  the  advowson  of  the  rectory  of  D.,  with  remainder  to  his  eldest 
son  in  tail  male,  with  divers  remainders  over,  *'  subject  to  a  direction  in  the 
said  will  that  my  brother  J.  D.  should  be  presented  to  the  said  rectory 
when  it  shall  next  become  vacant,  which  it  is  my  wish  may  be  complied 
with,  and  I  do  hereby  declare  it  to  be  my  desire  and  earnest  wish,  that  in 
case,  upon  the  vacancy  of  the  said  living,  the  said  J.  D.  shall  not  be  then 
living,  or  shall  decline  to  accept  of  the  said  presentation,  or  in  case  the  said 
rectory  shall  again  become  vacant  after  the  said  J.  D.  shall  have  been  pre- 
sented to  and  accepted  the  said  presentation,  then  and  in  either  of  such  events 
my  son  A.  P.  may  be  presented."  It  turned  out  that  J.  D.  had  no  claim  under 
the  will  of  the  testator's  uncle,  the  event  on  which  he  was  entitled  under  that 
will  not  having  taken  place.  The  point  which  arose  for  the  determination  of 
the  Court  was,  whether  the  recital  in  the  will  was  sufficient  to  show  an  in- 
tention of  giving  J.  D.  such  an  interest  in  the  property  of  other  persons, 
upon  whom  benefits  had  been  conferred  by  the  will,  as  to  put  them  to  their 
election.  Lord  Eldon  held  that  it  was  not  sufficient.  '^  In  all  the  cases," 
said  his  Lordship,  '^  stated  of  devises  by  implication,  the  party,  upon  whose 
will  the  question  arose,  had  the  estate  to  give  by  the  effect  of  his  own  will. 
That  certainly  makes  some  difference.  A  devise  to  the  heir-at-law  of  the 
devisor  after  the  death  of  his  vnfe  raises  a  necessary  implication,  that  the 
wife  shall  take  for  her  life,  as  the  estate  must  go  to  some  one  in  the  interval ; 
but  fi*om  the  devise  by  one  man  of  another  man's  estate  after  the  death  of 
the  devisor's  wife,  there  is  no  implication  in  her  favour."  See  also  Doe  d. 
Vessey  v.  WUkinson,  2  T.  R.  209 ;  Smith  v.  Maitland,  1  Ves.  jun.  362. 

As  to  gifts  implied  by  powers  of  distribution  and  selection  amongst 
certain  objects^  see  Harding  v.  Olyn,  2  L.  Cas.  Eq.  685. 
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WILD'S  CASE  (a). 


HiL  41  Eliz,    In  the  King*8  Bench, 
[Reported  6  Co.  16  b.] 

Rule  in  Wild*s  Case.] — A  devise  to  B.  and  his  children  or  issues^ 
B.  having  no  issue  at  the  time  of  the  devise^  gives  him  an  estate  tail; 
but  if  he  has  issue  at  the  time,  B.  and  his  children  take  joint  estates 
for  life. 

Devise  to  A.  for  life,  remainder  to  -B.  and  the  heirs  of  his  body, 
remainder,  to  W.  and  his  wife,  and  after  their  decease  to  their 
children  ;  W.  and  his  wife  then  having  issue  a  son  and  daughter:-^ 
Held  that  W.  and  his  wife  had  but  an  estate  for  life  ;  and  although 
they  had  no  child  at  the  time  of  the  devise,  yet  every  child  wUch 
they  might  have  afterwards  would  take  by  way  of  remainder, 

HIL.  37  Eliz.y  in  ejectione  firmce,  between  Richardson  and  Yardly  in 
the  King's  Bench,  on  not  guilty  pleaded,  the  jury  gave  a  special  verdict  to 
this  effect  Land  was  devised  to  A.  for  life,  the  remainder  to  B.  and  the 
heirs  of  his  body,  the  remainder  to  ^'  Rowland  Wild"  and  his  wife,  and 
after  their  decease  to  "their  children,"  Rowland  and  his  wife,  then 
having  issue  a  son  and  daughter ;  and  afterwards  the  devisor  died,  and 
after  his  decease  A.  died,  B.  died  without  issue,  Rowland  and  his  wife 
died,  and  the  son  had  issue  a  daughter,  and  died ;  if  this  daughter 
should  have  the  land  or  not,  was  the  question  ;  and  it  consisted  only 
upon  the  consideration  what  estate  (&)  Rowland  Wild  and  his  wife  had, 
viz.  if  they  had  an  estate  tail,  or  an  estate  for  life,  with  remainder  to 

(a)  51   C.  nom.  Richardson  ▼.   YardUy,  {h)  Brid^.  S5,  S6;  Cra.  Eli&  10,  121; 

Moore,  897,  pi.  619:  Anon,,  Gouldsb.  139,      Cro.  Ja<^  416;  1  Vent  227;  1  BulstSS, 
pi.  47.  220 ;  S  Keb.  42,  95, 97 ;  Lane,  57. 
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their  children  for  life ;  and  the  case  for  difGculty  was  argued  before  all 
the  Judges  of  England ;  and  it  was  resolved^  that  Rowland  and  his 
wife  had  but  an  estate  for  life  with  remainder  to  their  children  for  life^ 
and  no  estate  tail. 

And  in  the  {b)  construction  of  this  will^  the  Judges  did  first  con« 
sider  the  judgment  of  the  common  law,  if  the  conveyance  had  been 
made  by  the  devisor  in  his  hfe ;  and,  second,  the  reason  and  cause 
that  the  judgment  shall  not  be  according  to  the  rule  of  law ;  and  it 
was  resolved,  without  question,  that  at  the  common  law  they  had  but 
an  estate  for  life,  the  remainder  to  their  children  for  life.     Then  what 
shall  be  the  reason  and  cause  to  give  them  an  estate  tail  by  con- 
struction in  this  case  ?  It  will  be  answered,  the  intent  of  the  testator. 
But  it  was  resolved,  that  such  (c)  intent  ought  to  be  manifest  and  cer- 
tain, and  not  obscure  or  doubtful ;  for  at  the  (d)  common  law  lands  were   ' 
not  devisable  (but  only  by  custom,  and  that  in  ancient  cities  and 
boroughs,  of  houses  and  small  things) ;  but  by  the  statutes  of  32  and  34 
H.  8,  all  lands  according  to  the  purview  thereof  are  devisable,  which 
statutes  were  made  to  the  great  disadvantage  (e)  of  heirs  at  the  com- 
mon law  by  wills  for  the  most  part  made  in  extremity  of  sickness,  and, 
that  utterly  against  the  rule  and  reason  also  of  the  common  law ;  fof 
the  ancient  common  law  did  &vour  him,  who  the  common  law  made 
heir,  because  he  was  to  sit  in  the  seat  of  his  ancestor,  and  to  serve  the 
King  and  commonwealth,  in  as  good  estate  as  his  ancestor  did.    And 
therefore  it  appears  by  Glanvile,  who  was  Chief  Justice  in  the  time  of 
H.  2,  lib.  7,  cap.  1,  fol.  44,  that  every  freeman,  without  the  assent  of 
his  heir,  might  dispose  of  a  reasonable  part  of  his  lands  with  his 
daughter  in  frankmarriage,  for  the  advancement  of  his  blood,  or  to  any 
servant  in  recompense  of  his  service,  or  in  irankalmoigne  to  any  reli- 
gious house  to  have  divine  prayers  made  for  him.     But  all  this  he 
ought  to  do  in  (/)  health,  and  not  in  extremity  of  sickness,  to  the  end 
that  such  gifts  should  not  be  made  more  out  of  rage  and  fury  of  mind, 
than  of  good  discretion,  and  so  his  gift  might  exceed  measure.     But  if 

{b)  Cart.  5;  Cro.  Eliz.  696.  (e)  Co.  Litt  111  b;  Cro.  Car.  369,  450; 

(c)  Cro.  Eliz.  696,  742;  2  Sid.  26;  Cro.  Vaugh.  262,  267,  268;  1  Saund.  185;  DalL 

Jac  416 ;  Cra  Car.  369.  13,  pi.  22 ;  Lane,  57 ;  Moore,  774l 

id)  Litt.  8. 167  ;  1  Roll.  608;  Co.  Litt.  (/)  1  RoU.  608  b,  B.  1. 
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any  such  gift  which  was  made  in  time  of  sickness  shall  be  good  and 
finn  in  law,  the  consent  and  confirmation  of  his  next  heir  was  requisite 
to  it.  Also,  if  a  man  who  had  lands  by  descent,  had  issue  many  sons, 
he  could  not  have  given  any  of  this  land  to  any  of  his  younger  sons 
without  the  consent  of  the  eldest,  to  the  end  that  th^  fisither,  •who  for 
the  most  part  bore  most  {g)  afiection  to  the  youngest  son,  should  not 
disinherit  the  eldest  But  of  his  land  which  he  had  acquired  by  bis 
own  purchase,  he  might  have  given  a  part  to  his  younger  sons ;  and  if 
he  had  not  any  issue,  he  might  have  given  all  of  it  to  whom  he  pleased. 
And  all  this  appears  in  Glanvile  (A),  by  which  it  appears,  that  die  an- 
cient common  law  did  (always)  respect  the  heir  at  common  law. 

Then  in  the  case  at  bar,  forasmuch  as  by  the  judgtnent  of  the  common 
law  on  the  like  words  in  a  conveyance,  it  would  be  but  an  estate  for  life, 
the  remainder  to  their  children  for  life,  thence  it  follows,  that  the  intent 
and  not  the  words  only  of  the  devisor  ought  to  make  it  an  estate  tail 
in  this  case.  Then  this  intent  ought  to  be  manifest  and  certain,  and 
so  expressed  in  the  will ;  and  in  this  case  no  such  intent  appears,  for 
peradventure  his  meaning  was  to  agree  with  the  rule  of  the  law;  and 
therefore  this  difierence  was  resolved  for  good  law,  that  if  A.  devises 
his  lands  to  B.  and  to  his  children  or  issues,  and  he  hath  not  any  issiie 
at  the  time  of  the  devise,  that  the  same  is  an  estate  tail;  for  the  intent 
of  the  devisor  is  manifest  and  certain  that  his  children  or  issues  should 
take,  and  as  immediate  devisees  they  cannot  take,  because  they  are 
not  in  rerum  natura;  and  by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  intent,  for  the  gift  is  immediate,  therefore  there 
such  words  shall  be  taken  as  words  of  limitation,  sdL  as  much  as 
children  or  issues  of  his  body ;  for  every  child  or  issue  ought  to  be  of 
the  body,  and  therewith  agrees  a  case,  Trin.  4  Eliz.,  reported  by 
Sergeant  Bendloes,  where  the  case  was,  that  one  devised  land  (t)  to 
husband  and  wife,  '*  and  to  the  men-children  of  their  bodies  begotten, 
and  it  did  not  appear  in  the  case  that  they  bad  any  issue  male  at  die 
time  of  the  devise,  and  therefore  it  was  adjudged  that  they  had  an 
estate  tail  to  them  and  the  heirs  male  of  their  bodies ;  but  if  a  man 

(g)  Cro.  Car.  869.  48,  pi.  110;  1  Vent  227,  851 ;  8  Co.  53» 

(/«)  Lib.  1,  cap.  7,  fols.  44,  45.  97;  LitL  Rep.  847;    Owen,  148;  Moore, 

(i)  1  Bulst  219 ;  O.  Ben.  80;  1  Anders.       897. 
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clevises  land  to  A.  and  to  his  children  or  (k)  issue,  and  they  then  have 
issue  of  their  bodies,  there  his  express  intent  may  take  efiect,  according 
to  the  rule  of  the  common  law,  and  no  manifest  and  certain  intent 
appears  in  the  wiD  to  the  contrary.  And  therefore  in  such  case  they 
shall  have  but  a  joint  estate  for  life. 

But  it  was  resolved,  that  if  a  man,  as  in  the  case  at  bar,  devises 
land  to  husband  and  wife,  and  after  their  decease  to  their  children,  or 
the  remainder  to  their  children ;  in  this  case,  although  they  have  not 
any  child  at  the  time  (Z),  yet  every  child  which  they  shall  have  after 
may  take  by  way  of  remainder,  according  to  the  rule  of  the  law,  for  his 
intent  appears  that  their  children  should  not  take  immediately,  but 
after  the  decease  of  Rowland  and  his  wife. 


Where  there  is  a  devise  to  a  person  and  his  children  or  issue,  and  he  has 
no  issue  at  the  time  of  the  devise,  there  such  person  will  take  an  estate  tail. 
This  is  well  known  as  the  rule  in  Wilds  Case,  in  which  case  Coke  gives 
the  following  reason, ''  that  the  intent  of  the  devisor  is  manifest  and  certain, 
that  his  (the  devisee's)  children  or  issue  should  take,  and  as  immediate 
devisees  they  cannot  take,  because  they  are  not  in  rerum  natur^ ;  and  by 
way  of  remainder  they  cannot  take,  for  that  was  not  his  (the  devisor's)  in- 
tent, for  the  gift  is  immediate,  therefore  such  woi*ds  shaU  be  taken  as  words 
of  limitation." 

To  illustrate  the  rule  we  may  refer  to  the  case  of  Seals  v.  Barter,  2  Bos. 
&  Pul.  485,  there  the  testator  by  a  codicil  devised  as  follows : — ^'  It  is  like- 
wise my  will,  that  all  my  lands  and  estates  shall,  after  my  decease,  come 
to  my  son  A.  and  his  children  lawfully  to  be  begotten,  with  full  power  for 
him  to  settle  the  same,  or  any  part  or  parts  thereof,  by  will  or  otherwise,  on 
them  or  any  of  them,  as  he  shall  think  proper ;  and  for  default  of  such  issue, 
then  over.  A.  had  no  child  at  the  time  of  the  making  of  the  codicil,  hut 
he  had  a  daughter  in  the  testator's  lifetime,  and  several  children  after  hb 
death.  It  was  held  by  the  Court  of  Common  Pleas,  that  A.  took  an  estate 
tail,  with  a  power  to  settle  the  estates  upon  his  issue ;  Lord  Alvanley  ob- 
serving, that  Wild's  Case,  which  was  cited  and  relied  on,  was  **  the  Leading 
case  upon  the  subject."    lb.  492. 

In  Davie  v.  Stevens,  Dougl.  321,  where  there  was  a  devise  of  "  the  fee 

(k)  Cro.  EUz.  743.  (/)  Moore,  220.     . 
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simple  and  inheritance  of  certain  lands  to  the  devisor's  son/'  and  hit  chUd 
or  children  for  ever.  The  son  was  unmarried  at  the  time  of  the  making 
of  the  will,  and  of  the  testator's  death.  It  was  argued,  that  inasmuch  as 
there  were  words  of  inheritance  in  the  first  part  of  the  devise,  it  differed 
from  Wild's  Ccue.  It  was,  however,  held  bj  the  Court  of  King's  Bench, 
that  the  son  took  an  estate  tail ;  Lord  Mansfield  observed,  that  to  give  the 
father  an  estate  in  fee,  would  be  to  strike  the  words  ^*  child  or  children,"  oat 
of  the  will.  ^'  They  must,"  added  his  Lordship, ''  operate  to  give  him  an 
estate  tail,  for  there  were  no  children  bom  at  the  time,  to  take  an  immediate 
estate  by  purchase.  The  meaning  is  the  same  as  if  the  expression  had  been, 
'  to  his  (the  testator's)  son,  and  his  heirs ;  that  is  to  say,  his  children  or  his 
issue.'  The  words  '  for  ever,'  make  no  difference,  as  the  son's  issue  might 
last  for  ever."     See  also  Broadhurst  v.  Morris^  2  B.  &  Ad.  L 

Where,  however,  there  is  no  child  at  the  date  of  the  will,  but  one  is  afle^ 
wards  bom,  who  outlives,  but  whose  parent  dies  in  the  life  of,  the  testator,  it 
seems  tliat  the  child  will  be  entitled,  because  if  the  parent  were  held  entitled  to 
an  estate  tail,  in  such  case  it  would  have  lapsed,  and  thus  the  object  of  the 
rule  in  Wildes  Casey  which  is  to  preserve  the  estate  for  the  children,  would  be 
defeated.  Thus  in  Buffar  v.  Bradford^  2  Atk.  220,  where  part  of  an  estate 
was  devised  to  the  testator's  niece,  ^^  and  the  children  horn  of  her  body**  The 
niece,  who  died  before  the  testator,  had  no  child  at  the  date  of  the  will,  but 
had  one  afterwards  in  the  lifetime  of  the  testator ;  it  was  contended,  that  the 
niece,  according  to  the  rule  in  Wild's  Case^  took  an  estate  tail,  but  that  as  she 
died  in  the  lifetime  of  the  testator,  the  devise  had  lapsed.  Lord  Hardwicke, 
however,lield,  that  as  the  child  had  been  born  during  the  life  of  the  testator,  and 
would  have  taken  with  his  mother  as  joint  tenant  had  she  lived,  as  she  was 
dead  took  the  whole  by  way  of  remainder.  'Mt  must  be  allowed,"  said  his 
Lordship,  '^  that  children  in  their  natural  import,  are  words  of  purchase,  and 
not  of  limitation,  unless  it  is  to  comply  with  the  intention  of  a  testator,  where 
the  words  cannot  take  effect  any  other  way :  but  suppose  a  devise  was  to 
A.,  and  after  his  death  to  his  children,  here  it  is  a  word  of  purchase." 

Where,  however,  there  are  children  at  the  time  of  the  devise,  according 
to  Wild's  Case,  the  parent  and  children  will  take  as  joint  tenants.  ''  If,'' 
as  is  there  laid  down,  '^  a  man  devises  land  to  A.  and  to  his  children  or 
issue,  and  he  then  has  issue  of  his  body,  there  the  express  intent  may  take 
effect,  according  to  the  rule  of  the  common  law,  and  no  manifest  and  certain 
intent  appears  in  the  will  to  the  contrary ;  and,  therefore,  in  such  case  they 
shall  have  but  a  joint  estate  for  life."     See  ante,  pp.  44,  545. 

So,  likewise,  in  Oates  d.  Hatterl§y  Y.Jackson  (2  Stnu  1172)  the  testator 
devised  an  estate  after  the  death  of  hicf  wife  to  his  daughter  Isabella  end 
her  children  on  her  body  begotten  or  to  be  begotten  by  W.  her  husband. 
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and  their  heirs  for  ever.  Isabella  at  the  time  of  the  making  of  the  will  had 
one  daughter^  and  aflerwards  two  sons  and  one  daughter^  who  all  died 
without  issue.  It  was  held;  that  Isabella  took  a  joint  estate  in  fee  with  her 
children  by  W.,  and,  they  having  all  died,  that  it  survived  to  her.  See  also 
Caffary  v.  Caffary^  8  Jur.  329. 

In  the  case,  however,  of  Jeffery  v.  Honywood  (4  Madd.  398),  the  tes- 
tator devised  an  estate  to  his  daughter  M.,  the  wife  J.,  and  to  all  and  every 
the  child  and  children,  whether  male  or  female,  of  her  body  lawfully  issuing ; 
and  unto  his,  her  and  their  heirs  or  assigns  for  ever  as  tenants  in  common, 
and  not  as  joint  tenants.  The  daughter  died  in  the  testator's  lifetime,  leaving 
ten  children;  but  (though  probable)  it  does  not  appear  by  the  report  whether 
any  of  them  were  living  at  the  date  of  the  will.  It  was  held  by  Sir  John 
Leach,  V.  C,  that  M.  took  an  estate  for  life,  with  remainder  to  her  children 
as  tenants  in  common  in  fee.  ''  It  is  plain,*'  said  his  Honor,  '^  that  after-bom 
children  would  be  included  in  this  devise ;  and  it  is  a  singular  intention  to 
impute  to  a  father,  that  he  means  his  daughter's  personal  interest  in  the 
estate  should  continually  diminish  upon  the  birth  of  a  new  child.  It  is 
admitted,  that  the  daughter  either  takes  the  whole  for  life,  or  a  share  in  fee. 
I  am  of  opinion,  that  the  limitation  of  the  fee  here  is  confined  to  the 
children ;  and  that  the  mother  cannot  be  comprehended  in  the  expression 
'  his,  her  or  their  heirs  and  assigns.'  I  consider,  therefore,  that  there  are 
two  gifts,  one  to  the  mother,  without  words  of  limitation  superadded,  and 
another  to  her  children,  their  heirs  and  assigns.  And  these  two  gifls  can 
only  be  rendered  sensible  by  construing,  as  the  words  import,  a  life  interest 
to  the  mother,  and  a  remainder  in  fee  to  the  children.  In  Oates  v.  JdchsoUy 
the  mother  was,  by  the  plain  force  of  the  expression,  comprehended  in  the 
limitation  in  fee ;  and  I  cannot  consider  that  case  either  as  ruling  the  present 
case  or  as  inconsistent  with  the  other  authorities  which  have  been  cited." 
See  also  Bowen  v.  Scowcroft,  2  Y.  &  Coll.  Ex.  Cas.  640 ;  sed  vide  contr^, 
JBroadhurst  v.  Morris,  2  B.  &  Ad.  1. 

In  another  case  the  word  ''children"  seems  to  have  been  treated  as  a 
word  of  limitation,  so  as  to  give  the  parent  an  estate  tail,  although  there 
were  children  living  at  the  date  of  the  will  (Wood  v.  Baron,  I  East,  259). 
And  see  also  Doe  d.  Oigg  v.  Bradley  (16  East,  399) ;  but  these  cases  are 
opposed  to  the  current  of  authorities. 

Whether  the  Rule  in  "  Wild's  Case"  is  applicahle  to  Personalty. 

We  may  here  notice  a  question  upon  which  much  discussion  has  arisen, 
viz.  whether  the  rule  in  Wild's  Case  is  applicable  to  bequests  of  personal 
estate.  Suppose,  for  instance,  a  person  bequeaths  personal  property  "  to  A. 
and  his  children,"  and  there -are  no  children  at  the  time  of  the  will,  does  the 
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parent  or  not  take  an  absolute  interest  in  the  personalty,  which  is  eqniTaleiit 
to  the  estate  tail,  which,  as  we  have  ah-eady  seen,  he  would,  under  the  ruk 
in  WilcTs  Case,  take  under  similar  circumstances  in  the  case  of  realty  ?  The 
authorities  are  conflicting. 

Lord  Planket,  in  the  case  of  Heron  v.  Stokee  (8  Ir.  £q.  R«p.  168),  was 
clearly  of  opinion  that  the  rule  was  applicable  to  perscmal  estate.  Lard 
SL  Leonards,  when  Lord  Chancellor  of  Ireland,  in  the  same  case,  was  of 
the  contrary  opinion  (see  8.  C  1  C.  &  L.  270).  Lord  Brougham,  however, 
when  the  same  case  came  before  the  House  of  Lords  (nom.  Stokes  t.  Seron, 
12  C.  &  F.  18Q),  took  the  same  view  in  this  respect  as  Lord  Plunket,  and 
considered  the  rule  as  applicable  to  personal  estate. 

Now  it  must  be  remembered,  the  object  of  the  rule  is  to  give  some  estate 
to  the  children,  and  the  only  way  in  which,  with  r^ard  to  realty,  this  can 
be  effected,  is  by  giving  an  estate  tail  to  the  parent,  which,  if  not  barred, 
may  come  to  the  children  or  some  of  them.    The  same  reason,  however, 
does  not  exist  with  regard  to  personalty,  for  if  a  quasi  estate  tail  be  given  to 
the  parent,  it  would  confer  upon  him  at  once  an  absolute  interest  in  the  per- 
sonalty.   This  view  was  taken  by  Lord  Hardwicke  in  Buffdr  v.  Bradford 
(2  Atk.  220).    There  a  testator  gave  real  and  personal  estate  to  his  niece 
and  the  children  horn  of  her  body.    The  niece  had  no  child  at  the  time  the 
will  mtu  made,  but  she  had  one  (the  plaintiff)  bom  aflerwards  in  the  life  of 
the  testator.    The  plaintiff's  mother  died  before  the  testator.     Lord  Hard- 
wicke held,  that  the  mother  and  children  took  as  joint  tenants.    ''  It  most 
be  observed,"  said  his  Lordship,  "  that  children,  in  their  natural  import,  are 
words  of  purchase,  and  not  of  limitation,  unless  it  is  to  comply  with  the 
intention  of  a  testator,  where  the  words  cannot  take  effect  in  any  other  way. 
But  suppose  a  devise  was  to  A.,  and  after  his  death  to  his  children,  here  it 
is  a  word  of  purchase.    It  has  been  admitted  very  candidly  by  the  counsel, 
that  as  to  the  personal  estate,  the  children,  though  bom  after  the  making  of 
the  will,  must  take  equally  with  the  mother  as  joint  tenants ;  for  where  a 
man  gives  personal  estates  to  A,  and  her  children,  to  construe  the  word 
'children'  to  be  a  word  of  limitation,  and  not  of  purchase,  would  be  a 
strained  and  remote  constmction,  and  would  defeat  the  children  entirely, 
and  the  first  taker  would  have  all." 

The  reasoning  of  Lord  Hardwicke  appears  to  be  conclusive  on  the  subject; 
in  effect  it  is  shortly  this,  that  with  regard  to  realty,  the  word  children  is 
converted  from  its  ordinary  signification  as  a  word  of  purchase  into  a  word 
of  limitation,  in  order  to  carry  out  the  intention  of  the  testator;  but  that  in 
the  case  of  personalty,  where  by  a  similar  mode  of  constmction  the  intendon 
would  be  defeated,  the  word  '^  children"  ought  to  retain  its  usual  meaniog 
as  a  word  of  purchase. 

The  case,  however,  of  Scott  v.  Scott  (15  Sim.  47)  seems  scarcely  cod- 
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sistent  with  the  views  laid  down  by  Lord  Hardwicke  in  Buffar  v.  Brad- 
ford, although  the  learned  Judge  who  decided  it  treated  the  cases  as 
distinguishable.  There,  after  a  bequest  of  the  dividends  of  bank  stock  and 
of  the  proceeds  of  the  sale  of  real  estate  to  the  testator's  daughter  for  life, 
the  will  proceeds : — ''  on  the  death  of  my  daughter,  the  bank  dividends  and 
the  interest  of  the  money  arising  irom  the  sale  of  the  T.  estate  to  belong  to 
my  Man  and  his  children,  unless  my  daughter  has  married  and  leave  a  child 
or  children  who  may  attain  the  age  of  twenty-one  years.  The  son  had 
fto  child  at  the  father's  death,  but  had  children  living  at  the  death  of  the 
daughter.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  fund  belonged 
absolutely  to  the  son,  as  at  the  death  of  the  testator  there  was  no  person  to 
take  in  reminder  except  him.  And  his  Honor  did  not  see  that  Buffar  v. 
Bradford  (2  Atk.  220)  had  any  application  to  the  case.  Sed  vide  Snowball 
7.  Proctor,  2  Y.  &  Coll.  C.  C.  478. 

Where  there  is  a  bequest  to  a  parent  and  children,  simpliciter,  and  there 
are  children  then  in  existence,  the  parent  and  children  will  take  the  property 
together,  either  as  joint  tenants  or  tenants  in  common,  according  to  the 
words  of  the  will.  See  Mason  v.  Clarke  (17  Beav.  126),  in  which  case 
the  testator  gave  2,000^.,  3/.  per  cent.  Consols,  to  his  daughter  Mary 
Webster  and  her  children.  The  daughter  at  the  date  of  the  will  was 
enceinte,  and  the  child  aflerwards  bom  died  in  the  life  of  the  testator.  It 
was  held  by  Sir  John  Romilly,  M.  R.,  that  the  child  was  to  be  considered 
as  in  esse  at  the  date  of  the  will,  although  not  actually  then  bom,  and  that 
Mary  Webster  took  as  joint  tenant  with  her  child,  upon  whose  death  she 
was  absolutely  entitled  to  the  whole  legacy.  See  also  Gordon  v.  Whieldon, 
11  Beav.  170;  Cormach  v.  Copous,  17  Beav.  397;  Read  v.  Willis,  1 
Coll.  86;  Cunningham  v.  Murray,  1  De  G.  &  Sm.  366;  Pi/7ie  v. 
Franklin,  6  Sim.  458 ;  Be  Witte  v.  De  Witte,  11  Sim.  41 ;  Lenden  v. 
Blackmore,  10  Sim.  626;  Paine  v.  Wagner,  12  Sim.  184;  Beales  v. 
Crisford,  13  Sim.  692. 

The  Courts,  however,  seem  anxious  to  give  the  parent  a  life  estate 
where  they  can  discover  a  slight  indication  of  intention  that  he  b  only  to 
have  such  estate.  Thus  in  Crawford  v.  Trotter  (4  Madd.  361)  the  testator 
bequeathed  as  follows : — ''  To  Lady  Scott  and  to  her  heirs  (say  children)  I 
give  and  bequeath  1,000^.,  3Z.  per  cent.  Reduced  Annuities."  Lady  Scott 
had  children  living.  Sir  J.  Leach,  V.  C,  held,  that  Lady  Scott  was  entitled 
for  life,  with  remainder  to  her  children.  The  word  *'  heirs,"  which  was  used 
as  synonymous  with  "  children,"  importing  that  they  were  to  take  after  her 
death. 

So  in  Morse  v.  Morse,  2,  Sim.  485,  the  testator  gave  to  his  daughter  and 
her  children  for  their  sole  use  and  benefit  5,000/.,  3,000/.  thereof  to  be  paid 
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within  one  year  after  his  decease,  and  the  other  2,000/.  withm  one  year  after 
the  decease  of  his  wife,  and  he  appointed  trustees  for  the  said  smns  of 
money  for  his  daughter  and  her  children.  Anne  Morse  had  nine  children 
during  the  testator's  life  (all  of  whom  were  probably  bom  at  the  date  of  the 
will),  and  one  afterwards.  It  was  declared  by  Sir  L.  Shadwell,  Y.  C,  that 
the  5,000/.  was  in  trust  for  the  daughter  for  her  life,  and  afler  her  decease  for 
all  her  children.  The  ground  upon  which  his  Honor  proceeded  was,  that 
there  would  be  an  inconsistency  with  respect  to  the  payment  of  the  legacies 
if  the  mother  did  not  take  a  life  interest,  for  then  different  classes  of  children 
would  become  interested  in  the  two  portions  of  the  legacies ;  and  that  he 
was  bound  therefore  to  put  such  a  construction  upon  the  bequests,  as  would 
make  all  the  children  participators.  See  also  Oarden  y.  Pulteney^  2  Eden, 
323 ;  Amb.  499. 

Again,  it  has  been  considered,  that  a  direction  to  secure  property  for  the 
separate  use  of  a  married  woman,  will  have  the  effect  of  showing  that  she 
is  not  to  take  jointly  with  her  children.  Thus  in  French  v.  Frenchj  11 
Sim.  257,  there  the  testator  gave  5,000/.  to  his  sons  in  trust  for  his  daughter 
•  Mrs.  W.,  so  as  not  to  be  subject  to  the  debts,  acts  or  control  of  her  husband. 
And  he  gave  the  like  sum  to  his  daughter  Mrs.  A.,  in  trust  as  aforesaidf 
for  tlie  use  of  herself  and  children.  Mrs.  A.  had  two  children  living  at  the 
testator's  death.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that  Mrs.  A.  was 
entitled  to  the  whole  income  of  the  fund  for  her  Hfe,  for  her  separate  use, 
with  remainder  to  her  children.  See  also  Bain  v.  Lescher^  lb.  397 ;  and 
Sir  James  Wigram,  V.  C,  in  OgU  v.  Corthorny  9  Jur.  325  j  followed 
French  v.  Frenchj  as  an  authority.  See  also  Dawson  v.  Bourne^  16  Beav. 
29 ;  and  Mason  v.  Clarke,  17  Beav.  131,  where  Sir  J.  Romilly,  M.  R.,  lays 
it  down,  that  if,  afler  a  bequest  to  a  parent  and  children  simpliciter,  "  there 
be  any  superadded  words,  which  import  a  desire  that  the  property  should  be 
settled,  the  Court  will  lay  hold  of  those  words,  and  will  infer  a  gifl  to  the 
parent  for  life,  with  remainder  to  the  children." 

In  Vaughan  v.  The  Marquis  of  Headfort,  10  Sim.  639,  the  testatrix  be- 
queathed 40,000/.,  "  to  the  Marquis  of  H.  and  his  children,  to  he  secured  for 
their  use^  At  the  death  of  the  testatrix,  the  marquis  had  six  children. 
It  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  marquis  took  a  life  interest 
in  the  fund  with  remainder  to  his  children,  and  that  construction  would  let 
in  any  children  of  the  marquis  that  might  be  born  thereafter.  His  Honor 
thought,  that  if  it  were  not  for  the  words,  "  to  be  secured  for  their  use," 
the  marquis  and  his  children  would  have  taken  as  joint  tenants. 

Upon  another  occasion,  however.  Sir  L.  Shadwell,  V.  C,  seems  to  have 
taken  a  different  view  from  what  he  had  done  in  other  cases.  See  Be  Witte  y. 
Be  Witte,  1 1  Sim.  41 ;  there  the  testator  gave  the  residue  of  his  personal  estate, 
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in  trust  for  the  sole,  exclusive  and  peculiar  use  and  benefit  of  his  daughter, 
and  her  children,  independent  of  her  husband,  and  her  receipts  alone,  not- 
withstanding her  coverture,  to  be  from  time  to  time  a  sufficient  discharge. 
It  was  held  by  Sir  L.  Shadwell,  Y.  C,  that  the  daughter  and  her  children 
living  at  the  testator's  death  were  entitled  to  the  residue  jointly  (the  interest 
of  the  daughter  being  for  her  separate  use) ;  observing,  that  there  was  no 
reason,  apparent  on  the  ftce  of  the  instrument,  why  the  words  made  use  of 
in  disposing  of  the  residuary  estate  should  not  be  taken  in  their  plain  and 
ordinary  sense.  This  decision  was  followed  'by  Lord  Langdale  in  Btutard 
V.  Saunders,  7  Beav.  02. 

Although  the  general  propositions  laid  down  in  this  note  may  be  con- 
sidered as  borne  out  by  the  greatest  weight  of  the  authorities,  they  are,  it 
must  be  confessed,  from  the  conflicting  opinions  of  different  Judges,  in  by 
no  means  a  certain  state ;  and  upon  a  closer  examination  of  the  cases  it  will 
be  found,  that  the  real  terms  of  the  rule  in  Wildes  Case  have  in  some  of  them 
been  completely  misrepresented,  and  in  others  confounded  with  the  resolu- 
tion in  that  case,  from  which  it  will  be  observed,  the  rule  is  perfectly  distinct. 


(    552    ) 


FORTH  V.  CHAPMAN. 


Nov.  17,  1719. 

[Reported  1  P.  Wms.  663.] 

Failure  of  Issue,  whether  indefinite  or  at  the  Death.]— 
The  testator  bequeathed  leaseholds  in  trust  for  his  nephews  A.  andB,, 
and  he  devised  a  freehold  house  and  the  residue  of  his  personal  estate 
to  his  nephew  A,,  and  if  either  of  his  nephews  A,  or  B.should  depart 
this  life,  and  leave  no  issue  of  their  respective  bodies,  then  he  gcme  the 
leaseholds  to  C. : — Held,  that  the  words  "  leave  no  issue,*"  as  to  the 
freehold  estate  meant  a  general  failure  of  issue,  and  that  the  first 
taker  was  entitled  to  an  estate  tail  by  implication  ;  but  that  as  to  the 
term  of  years  those  words  meant  if  A,  or  B,  left  no  issue  at  their 
respective  deaths,  and  that  the  limitation  over  of  the  leaseholds  to  C. 
was  good  as  not  being  too  remote. 

THIS  cause  was  reserved  for  the  judgment  of  the  Master  of  the 
Rolls  {a),  who,  after  time  taken  to  consider  thereof,  gave  his  opinion. 
The  case  was, 

One  Walter  Gore,  by  will  devises  thus :  All  the  residue  of  his  estate, 
real  and  personal,  he  ga^e  to  John  Chapman  in  trust,  only  the  lease  of 
the  ground  he  held  of  the  school  of  Bangor,  for  the  use  of  his  nephews 
William  Gore  and  Walter  Gore,  during  the  term  (6)  of  the  lease  as 
hereinafter  limited;  and  having  given  several  legacies,  declared  his  will 
as  to  the  remainder  of  the  said  estate,  as  well  as  his  freehold  house  in 
Shaw's  Court,  with  all  the  rest  of  his  goods  and  chattels,  whatsoever 
and  wheresoever,  he  gave  to  his  nephew  William  Gore ;  and  if  either 

(a)  2  £q.  Ca.  Abr.  292,  pi.  16 ;  559,  pi.  (b)  In  the  Register  Book  it  is  said  termt- 

15.  nation. 
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of  his  nephews,  William  or  Walter,  should  depart  this  lift  and  leave 
no  iuuefor  their  respective  bodies,  then  he  gave  the  said  [leasehold] 
premises  to  the  daughter  of  his  brother  William  Gore,  and  the  children 
of  his  sister  Sibley  Price ;  upon  which  the  question  arose,  whether 
the  limitation  over  of  the  leasehold  premises  to  the  children  of  the 
devisor's  brother  and  sister  was  void  as  too  remote  ? 

The  Court  wad  of  opinion  that  the  devise  over  was  void ;  and  said, 
that  had  the  words  been  '^if  A.  or  B.  should  die  without  issue,  the  re« 
nudnder  over,**  this  plainly  would  have  been  void,  and  exactly  the  case 
of  Love  and  Wyndham,  I  Sid.  450;  1  Vent  79 ;  1  Mod.  50. 

Now  there  is  no  diversity  betwixt  a  devise  of  a  term  to  one  for  life, 
and,  if  he  die  without  issue,  remainder  over,  and  a  devise  thereof  to 
one  for  life,  with  such  remainder,  if  he  die  leaving  no  issue ;  for  both 
these  devises  seem  equally  relative  to  the  &ilure  of  issue  at  any  time 
after  the  testator's  death  ;  and  for  this  the  Court  cited  and  much  relied 
upon  Lee^s  Case,  1  Leon.  285,  where  one  devised  lands  to  his  second 
son  William  and  if  William  should  depart  this  life,  not  leaving  issue, 
then  die  testator  willed  that  his  sons-in-law  should  sell  his  lands,  and 
died :  William  had  issue  a  son,  at  the  time  of  his  death,  who  afler- 
¥rards  died  without  issue ;  upon  which  it  was  clearly  resolved  by  the 
whole  Court,  that  though  literally  William  had  issue  a  son  at  his  death, 
yet  when  such  issue  died  without  issue  there  should  be  a  sale  ;  for,  at 
what  time  soever  there  was  a  failure  of  issue  of  William,  he  upon  the 
matter  died  without  issue.  And  in  a  formedon  in  reverter  or  remainder, 
whenever  there  is  a  failure  of  issue,  then  is  the  (c)  first  donee,  in  sup- 
position of  law,  dead  without  issue. 

His  Honor  mentioned  the  case  of  Hughes  and  Sayer,  which  he  him- 
self upon  consideration  had  determined,  and  said  there  was  a  diversity 
betwixt  issue  and  children,  issue  {d)  being  nomen  collectivum ;  and  also 


(c)  For  which  reason,  although  the  first  debet,  eo  quod,  the  donee  died  without  issue, 

donee  had  many  issues  in  lineal  descent  8  Co.  88  a,  Buckmere'f  Case. 

mheritahle  to  the  estate  tail,  and  who  held  (d)  The  effect  of  the  word  "  issue*'  is  par- 

the  estate,  the  demandant  need  not  name  ticularly  considered  in  Lord  GUnorchy  ▼. 

any  of  the  issues  in  the  clause  [et  qua  post  Bosville,  Ca.  t.  Talb.  S ;  1 L.  Cas.  Eq.  1 ;  Meure 

i,&c.]|bttt8hansay,  tf^^fturpofffliorfem  .  y,  Meure,  2  Atk.  265;  Ooodtitle  ▼.  Otway, 


of  the  donee,  ad  ipsum  reverti  or  remantre      2  Wils.  6 ;  Roe  ▼.  CoUis,  4  Term  Rep.  294. 


^ 
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between  things  merely  personal  and  (e)  chattels  real ;  more  particularly 
in  the  case  of  Hughes  v.  Sayer,  by  the  devise  over  of  the  money  to  the 
survivor,  if  either  of  the  donees  should  die  without  children  the  tes- 
tator of  necessity  must  be  intended  to  mean  a  death  of  the  donee 
without  children  living  at  his  death;  for  to  wait  until  a  fiadlure  of  issue, 
might  be  to  wait  for  ever. 

It  being  also  debated  by  counsel,  where  the  residue  of  the  term 
vested,  in  regard  the  devise  was  to  William  and  Walter  Gore;  the 
Court  declared,  that  the  subsequent  words  increased  their  interest,  and 
gave  the  whole  term  to  them,  it  being  plainly  intended  to  dispose  of 
and  devise  away  the  whole  term  from  the  testator's  executors ;  that  a 
devise  of  a  term  to  one  for  a  day  or  an  hour,  is  a  devise  of  the  whole 
term,  if  the  limitation  over  is  void,  and  it  appears  at  the  same  time 
that  the  whole  is  intended  to  be  disposed  of  from  the  executors. 

Afterwards  in  (/)  Trin.  Term,  1720,  this  case  came  on  upon  appeal. 

Lord  Parker  reversed  the  decree ;  and  said,  that  if  I  devise  a  term 
to  A.,  and  if  A.  die  without  leaving  issue,  remainder  over,  in  the  vulgar 
and  natural  sense,  this  must  be  intended  (g)  if  A.  die  without  leaving 
issue  at  his  death,  and  then  the  devise  over  is  good ;  that  the  word 
'  "die,"  being  the  last  antecedent,  the  words  "without  leaving  issue," 
must  refer  to  that  Besides,  the  testator  who  is  inops  concUiiy  will, 
under  such  circumstances,  be  supposed  to  speak  in  the  vulgar,  common 
and  natural,  not  in  the  legal  sense  (A). 

His  Lordship  likewise  took  notice,  that  in  Sifonnedon  in  remainder, 
where  tenant  in  tail  leaves  issue,  which  issue  afterwards  dies  without 
issue,  whereupon  such  writ  is  brought,  ^efarmedon  says  (t),  that  the 
tenant  in  tail  did  die  leaving  issue  J.  S.,  which  J.  S.  died  afterwards 
without  issue,  and  so  the  first  donee  in  tail  died  without  issue,  tRus  the 
pleading  says,  that  the  donee  in  tail  died  leaving  issue  at  his  death; 
consequently,  the  words  "  leaving  issue  "  refer  to  the  time  of  the  death 

(tf )  So  Pleydell  v.  Pleydell,  1  P.  Wms.  750 ;  199 :  and  Target  y.  Oaunt,  lb.  432 ;  tnd  Pb- 

but  thfU  distinction  between  chattels  per-  bury  v.  ElktHf  lb.  564,  565. 

Bonal  and  real  is  rejected  by  Lord  Hard-  (h)  Vide  Atkinson  ▼.  Hutchmton,  Z  Vei. 

wicke  in  Beauclerk  ▼.  Dormer,  2  Atk.  814.  258 ;  GoodHlle  ▼.  P^den,  2  T.  R.  72a 

(/)  Sab.  25  July.  (i)  Quere,  and  see  the  Reguter  ^  Writt, 

(g)  Vide  NicholU  v.  Hooper,  1  P.  Wms.  and  8  Co.  88  a. 
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of  the  tenant  in  tail,  and  if  the  words  of  a  will  can  bear  two  senses,  one 
whereof  is  more  common  and  natural  than  the  other,  it  is  hard  to  say 
a  Court  should  take  the  will  in  the  most  uncommon  meaning ;  to  do 
what  ?  to  destroy  the  will. 

Sndly.  He  said  that  the  reason  why  a  devise  of  a  freehold  to  one 
for  life,  and  if  he  die  without  issue,  then  to  another,  is  determined  to 
be  an  estate  tail,  is  in  favour  of  the  (A)  issue,  that  such  may  have  it, 
and  the  intent  take  place ;  but  that  there  is  the  plainest  di£ference  be- 
twixt a  devise  of  a  freehold  and  a  devise  of  a  term  for  years ;  for  in 
the  devise  of  the  latter  to  one,  and  if  he  die  without  issue,  then  to 
another,  the  words  **  if  he  die  without  issue'*  cannot  be  supposed  to  have 
been  inserted  in  feivour  of  such  issue,  since  they  cannot  by  any  con- 
struction have  it 

Srdly.  His  Lordship  observed,  what  seemed  very  material  (and  yet 
had  been  omitted  in  the  pleadings,  and  also  by  the  counsel  at  the  bar), 
that  by  this  will  the  devise  carried  a  (/)  freehold  as  well  as  leasehold 
estate  to  William  Gore,  and  if  he  or  Walter  died  leaving  no  issue,  then 
to  the  children  of  his  brother  and  sister,  in  which  case  it  was  more 
difficult  to  conceive  how  the  same  words  in  the  same  will,  at  the  same 
time,  should  be  taken  in  two  different  senses.  As  to  the  freehold,  the 
construction  (wi)  should  be,  if  William  or  Walter  died  without  issue 
generally,  by  which  there  might  be  at  any  time  a  failure  of  issue ;  and 
with  respect  to  the  leasehold,  that  the  same  words  should  be  intended 
to  signify  their  dying  without  leaving  issue  at  titeir  death.  However,  the 
Lord  Chancellor  said,  it  might  be  reasonable  enough  to  take  the  same 
words,  as  to  the  different  estates,  in  different  (n)  senses,  and  as  if  re- 
peated by  two  several  clauses,  (viz.)  I  devise  to  A.  my  freehold  land, 
and  if  A.  die  without  leaving  issue,  then  to  B.,  and  I  devise  my  lease- 
hold to  A.,  and  if  A.  die  without  leaving  issue,  then  to  B.,  in  which 
case  the  different  clauses  would  (as  he  conceived)  have  the  different 


(Jt)  Vide  the  case  of  Target  ▼.  GawU,  1  Macclesfield's  notes  that  word  is  omitted, 

P.  Wms.  432.  and  the  devise  over  is  genera].    Sed  vide 

(/)  By  the  ivill,  as  it  is  stated  above,  3  Atk.  288. 

from  the  Registrar's  books,  both  in  the  (m)  Vide  Souihhy  ▼.  StonehouM,  2  Ves. 

state  of  the  case  at  the  Rolls  and  on  the  615. 

appeal,  the  limitation  over  was  expressly  (n)  Vide  Harrit  v.  Bishop  ^  Lincoln,  2 

restrained  to  the  iMtehold;  but  in  Lord  Ves.  jun.  240. 
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constructions  above  mentioned  to  make  both  the  devises  good,  and  it 
was  reasonable  it  should  be  so,  ut  res  magis  valeat  qyuaan  pereat  {q). 


As  a  general  rule,  in  wills  not  coming  within  the  operation  of  1  Vict 
c.  26, 8. 29,  where  a  testator  has  used  expressions  denoting  a  &ilure  of  issoe, 
such  as  '^  in  default  of  issue,'*  "  for  want  of  issue"  (Boehm  v.  Clarke,  9  Yes. 
680),  if ''  he  die  without"  (Doe  d.  Jones  v.  Owens,  1  B.  &  Ad.  318 ;  Barlam 
V.  Salter,  17  Ves.  479),  or  "  without  having"  (  Cole  v.  Goble,  13  C.  B.  445), 
or  " before  he  has  any"  (Newton  v.  Bamardine,  Moore,  127)  "issue"  (see 
also  Everest  v.  Oell,  1  Yes.  jun.  286),  in  all  these  and  similar  cases  (with 
the  exceptions  hereinafter  mentioned),  if  there  be  nothing  in  the  context 
to  vary  the  construction  usually  put  upon  those  expressions,  they  will  be 
held  to  refer  to  a  general  failure  of  issue,  and  not  a  failure  at  any  particular 
time,  as  at  the  death. 

The  distinction,  however,  laid  down  in  the  principal  case,  between  the 
effect  of  a  devise  of  realty  and  a  bequest  of  penonalty,  in  the  event  of  a 
person  dying  without  leaving  issue,  although  questioned  by  Lord  Kenyon 
in  Porter  v.  Bradley  (3  T.  R.  146),  has  ever  since  been  firmly  adhered  to. 
"  When,"  observes  Lord  Eldon,  "  I  read  the  case  of  Porter  v.  Bradley, 
speaking  with  all  due  deference  to  the  learned  Judge  who  expressed  that 
dictum,  it  appeared  to  me,  that  it  went  to  shake  settled  rules  to  their  very 
foundation.  I  had  heard  the  case  of  Forth  v.  Chapman  cited  for  years, 
and  repeatedly  by  Lord  Kenyon  himsdf,  as  not  to  be  shaken.  I  never  knew 
it  shaken."  See  Crooke  v.  De  Vandes,  9  Yes  203 ;  and  EUon  v.  Eastrnj 
19  Yes.  79 ;  Cole  v.  Gohle,  13  C.  B.  443, 454 ;  Bamford  v.  Lord,  14  C.  B. 
708. 

We  may  therefore  consider  it  as  fully  established  by  the  principal  case, 
that  although,  where  there  is  a  devise  by  will,  on  the  death  of  a  person 
'*  without  leaving  issue,"  the  general  rule  as  to  realty  will  be  applicable,  and 
those  words  will  relate  to  a  general  failure  of  issue ;  nevertheless  there  is  an 
exception  to  the  rule  when  those  words  relate  to  personalty,  even  in  the 
same  will,  as  they  will  import  a  failure  of  issue  at  the  death. 

And  the  words  *^  in  default  of  issue"  may  be  construed  by  subfieqiwnt 
expressions  to  mean  "  in  default  of  leaving  issue,"  so  as  to  confine  tlie 

(o)  And  this  case  has  been  considered  as  jects,  in  Sheffield  v.  Lord  Orrery t  S  Atfc. 
an  authority  for  a  different  construction  of  288 ;  Earl  tf  SU^ord  ▼.  BuekUfft  2  Ves. 
the  same  words  as  applied  to  different  sub-       180. 
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meaning  with  regard  to  personalty  to  iwue  living  at  the  death*  Thus  in 
Darley  v.  Martin^  13  C.  B.  683^  a  testator  by  his  will,  made  in  the  year 
1820,  gave  and  bequeathed  to  his  daughter  Mary,  her  executors,  adminis- 
trators and  assigns,  certain  leaseholds  for  life;  and  from  and  after  her 
decease,  he  gave  and  bequeathed  the  same  ''unto  and  amongst  the  lawful 
isme  of  his  said  daughter  Mary,  equally  share  and  share  alike,  with  benefit 
of  sunrivorship ;  and  in  dtfault  of  such  issue,  he  gave  and  bequeathed  the 
same  imto  his  son  George  for  his  natural  life ;  and  after  his  decease  to  his 
children  equally,  share  and  share  alike,  with  benefit  of  survivorship."  He 
afterwards  made  a  codicil,  which  contained  a  recital  that  he  had  by  his  will 
pven  and  bequeathed  the  leaseholds  to  his  son  George  ''  after  the  decease 
of  his  daughter  Mary,  and  in  deftiult  of  her  leatnng  luwfvl  issue  i*^  and  then 
went  on  to  provide,  that  in  the  event  of  his  son  not  indemnifying  his  estate 
firom  a  liability  he  the  testator  had  incurred  on  his  account,  all  the  bequests 
to  his  son  (but  so  far  as  concerned  the  son  only)  should  be  revoked.  It  was 
held  by  the  Court  of  Common  Pleas,  that  the  testator,  by  the  expressions  he 
had  made  use  of,  meant  issue  living  at  the  death  of  the  daughter.  '^  It 
appears  to  us,"  said  Jervis,  C.  J.,  '^  that  the  argument  with  respect  to  the 
effect  of  the  codicil,  when  rightly  considered,  is  not  that  the  will  is  at  all 
revoked  or  varied  by  the  codicil,  but  rather,  that  the  will  and  codicU  being 
all  one  testament,  the  language  of  the  will  may  be  interpreted  by  that  of  the 
codicil ;  and  that  accordingly,  the  gift  over  in  the  will, '  in  de&ult  of  such 
issue/  being  capable  of  importing  a  bequest  over  on  failure  of  issue  living  at 
the  death,  it  ought  to  be  inferred  that  the  testator  employed  it  in  that  sense ; 
because  in  the  codicil  he  refers  to  it  as  if  it  were  a  gift  over  in  default  of  his 
daughter's  ^kaviny'  no  issue,  which,  as  regards  personalty,  is  tantamount  to 
a  gift  on  failure  of  issue  living  at  her  death.  The  argument,  thus  viewed, 
appears  to  us  to  be  well  founded ;  and  we  are  therefore  of  opinion,  that, 
even  if  the  preceding  limitation  conferred  an  absolute  interest  on  the 
daughter,  such  gift  was  subject  to  a  good  executory  bequest  over  in  &vour 
of  the  plaintiffs,  who  are  consequently  entitled  to  our  judgment" 

Another  exception  from  the  general  rule  is  where  the  property  b  given 
over  in  default  of  issue  of  the  testator  himself,  which  wiU  be  construed  to 
mean  issue  living  at  his  death  (French  v.  CaddeU,  3  Bro.  P.  C,  Toml.  £d., 
257 ;  Wellington  v.  Wellington,  4  Burr.  2165 ;  1  W.  Black.  645 ;  Lytton 
T.  Lytton,  4  Bro.  C.  C.  441 ;  Sanford  v.  Irby,  3  B.  &  Aid.  654;  Doe 
V.  lAwrfift,  1  M.  &  Sc.  573;  8  Bing.  386;  and  see  Egerton  v.  Jones,  3 
Sim.  417) ;  k  fortiori,  where,  amongst  the  ulterior  limitations,  provisions 
are  found  which  could  not  reasonably  be  meant  to  depend  upon  a  general 
fitilure  of  issue.    Rye's  Settlement,  10  Hare,  106. 

The  effect,  with  regard  to  realty,  of  holding  that  words  importing  a  fiulure 
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of  issue  mean  a  general  failure,  will  ordinarily  be  to  give  an  estate  tail  by 
implication  to  the  first  taker,  upon  which  a  valid  remainder  can  be  limited 
(see  ante,  p.  361) ;  but  as  no  such  estate  can  be  given  by  implication  in 
personalty,  any  gift  over  after  a  general  failure  of  issue  will  be  void,  as 
too  remote ;  hence  the  reason  for  the  distinction  taken  in  the  principal  case, 
by  adopting  which  the  bequest  over  is  good ;  and,  as  observed  there  bj 
Lord  Macclesfield,  '^  it  is  reasonable  that  it  should  be  so,  ut  res  magis  valeat 
quam  pereat.'' 

These  reasons  have  also  induced  the  Courts,  more  readily  in  the  case  of 
personalty  than  realty,  to  allow  the  context  to  restrain  words  importing  a 
general  failure  of  issue  so  as  to  mean  failure  of  issue  living  at  the  death ;  in 
which  case,  in  the  same  mode  as  where  express  words  are  made  use  of  re- 
stricting the  period  of  failure  to  that  event,  the  gift  over  will  be  valid  (Doei, 
Barnfield  v.  Wettorij  2  Bos.  &  Pul.  324) ;  and  it  may  be  here  mentioued, 
that  where  a  devise  over  was  on  the  death  of  a  person  ''  leaving  no  issae 
behind  him,"  it  was  construed  as  meaning,  '^  issue  at  the  time  of  the  death/' 
Porter  v.  Bradley ^  3  T.  R.  145  \  and  see  Verulam  v.  Bathurst,  13  Sim. 
374,  388. 

In  consequence  of  the  distinction  taken  between  real  and  personal  estate, 
it  will  be  more  convenient  to  consider  the  cases  respecting  each  species  of 
property  separately. 


As  to  Real  Estate. 

Where,  after  a  devise  to  a  person  and  his  heirs,  there  is  a  limitation  over 
on  his  death  either  under  (Price  v.  Hunt,  PoUexf.  646 ;  Eastman  v.  Bakeff 
1  Taunt.  174)  or  above  (Olover  v.  Monckton,  3  Bing.  13)  a  particular  age 
without  issue }  in  the  first  case  it  will  be  considered  as  a  devise  in  fee  with 
an  executory  limitation  over,  contingent  on  the  event  of  the  first  taker  dying 
under  the  age  mentioned,  and  without  issue  at  his  death ;  in  the  second 
case,  a  devise  in  fee  with  an  executory  limitation  over,  contingent  on  the 
event  of  the  first  taker  dying  above  the  age  mentioned  without  issue  living 
at  his  death.  See  also  Ball  v.  JDeering,  Hard.  148;  and  see  and  consider 
JDoe  d.  Johnson  v.  Johnson^  8  Exch.  81 ;  O'Donohoe  v.  King,  8  Ir.  £q. 
Rep.  185. 

A  devise  over  in  the  event  of  issue  dying  under  twenty-one,  will  not 
have  the  effect  of  restraining  the  meaning  of  words  importing  a  general 
failure  of  issue,  to  a  failure  of  issue  at  the  time  of  the  death.  Orimshaipe 
V.  Pickup,  9  Sim.  596. 

Again,  where  there  is  an  executory  gift  over  of  a  life  interest  or  life  in- 
terests only,  on  a  failure  of  issue,  the  usual  signification  of  those  words 
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will  be  controlled  so  as  to  mean  a  failure  of  issue  living  at  the  death  of  the 
first  demsee  {Roe  d.  Sheers  v.  Jefftry^  7  T.  R.  589 ;  Trafford  v.  Boehmy 
3  Atk.  449).;  but  this  construction  will  not  prevail  if  any  of  the  ulterior 
limitations  are  not  for  life  only.  Doe  d.  Jones  v.  Owen^  1  B.  &  Ad.  318 ; 
JDestouches  r.  Walkery  2  Eden,  261 ;  Barlow  v.  Salter,  17  Yes.  482 ;  sed 
vide  Doe  d.  Lyde  y.  Lyde,  1  T.  R.  593 ;  Simmotu  v.  Simmonsj  8  Sim. 
22;  Lepine  v.  Ferard,  2  Russ.  k  My.  378,  389;  Bye's  Settlement,  10 
Hare,  111. 

Where  a  sum  of  money  or  legacy  is  to  be  paid  to  some  person  mentioned 
in  the  will  by  the  person  entitled  under  the  executory  gift,  upon  its  taking 
effect  in  possession,  or  within  a  limited  time  after,  the  failure  of  issue,  upon 
which  the  executory  gift  depends,  will  be  restrained  to  the  death.  See  Nichols 
V.  Hooper,  1  P.  Wms.  198 ;  2  Vem.  686.  So  also  in  Doe  d.  Smith  v.  JVehher, 
1  B.&  Aid.  713,  where  a  testatrix  devised  all  her  real  estate,  and  all  the  resi- 
due of  her  personal  estate,  to  her  niece  M.  Hiles,  her  heirs,  executors,  adminis- 
trators or  assigns  for  ever ;  and  in  case  her  niece  M.  Hiles  should  happen  to 
die  and  leave  no  child  or  children,  then  to  her  niece  J.  B.,  and  her  heirs  for 
ever,  she  paying  1,000/.  unto  the  executor  or  executors  of  Mary  Hiles,  or  to 
such  person  as  she  by  her  last  will  should  direct.  Lord  Ellenborough  held, 
that  the  words  **  child  or  children,*'  meant  the  same  as  issue,  but  that  the  pay- 
ment directed  to  be  made  of  the  1,000/.  showed,  that  a  failure  of  issue  at 
Mary  H  ilea's  death  was  intended ;  and  that  she  was  consequently  entitled  to 
a  fee  simple  determinable  on  a  failure  of  issue  at  her  death,  and  not  to  an 
estate  taU.  '^  The  payment  of  1,000/.  in  this  case,"  said  his  Lordship,  '^  is  a 
personal  provision,  and  being  to  be  made  to  a  person  or  persons  appointed 
by  M.  HUes  in  her  will,  the  event  contemplated  by  the  testatrix  seems  to 
have  been  an  approximate,  and  not  a  remote  event,  namely  a  &ilure  of 
children  or  issue  at  M.  Hiles's  death,  and  not  an  indefinite  failure  of  issue, 
which  might  happen  at  any  remote  period."  See  also  Doe  d.  King  v.  Frosty 
3  B.  &  Aid.  546;  sed  vide  Dunk  v.  Fenner,  2  Russ.  &  My.  557 ;  Doe  d. 
Cape  V.  Walker,  2  Scott,  N.  S.  317 ;  Doe  d.  Todd  v.  Dueshury,  8  M. 
k  W.  514. 

Very  refined  distinctions  have  been  taken  by  the  Courts  on  this  subject. 
Thus  where  the  devise  over  has  been  on  a  person's  dying  without  leaving 
issue  on  {Doe  d.  Kingy.  Frost,  3  B.  &  Aid.  546;  Parker  v.  Birks,  1 
Kay  k  J.  156)  or  at  {Ex  parte  Datfies,  2  Sim.  N.  S.  114)  his  death,  a 
restrictive  meaning  has  been  given  to  those  words  (see  also  1  Mer.  22). 
Whei«,  however,  the  expressions  made  use  of  were,  "  on"  or  "  after,"  the 
decease,  it  has  been  held  that  a  general  failure  of  issue  was  intended.  See 
Walter  v.  Drew,  Com.  Rep.  372 ;  Doe  d.  Cock  v.  Cooper,  1  East,  229. 
See  and  consider  Wyld  v.  Lewis;  1  Atk.  432 ;  West.  Ca.  t.  Hard.  311. 
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As  to  Personal  Estate. 

Where,  after  words  in  their  ordinary  legal  sense  importing  a  general 
failure  of  issuer  there  is  a  gift  over  on  death  under  a  particular  age,  and 
without  having  issue  {Martin  y.  Long^  2  Yem.  151  \  Pawlet  y.  Dog^t^ 
lb.  86 ;  Bradskaw  t.  SkUbecky  2  Bing.  N.  Sy  182),  or  where  the  gift  over  is 
prefaced  by  such  words  as  '*  immediately  after  the  deoeaae"  {Sirattcn  y. 
Payne,  3  Bro.  P.  C,  Toml.  Ed.,  99 ;  8.C.  cited  in  Read  v.  SneU,  2  AtL 
647),  or  "  after  the  decease"  {Pinbury  v.  Elhinj  1  P.  Wms.  663;  2  Vera. 
753  \  Prec.  Ch.  483 ;  Wilkinson  v.  South,  7  T.  R.  558 ;  Trotter  v.  Oswald, 
1  Cox,  317),  or  ''  at  the  death"  of  the  first  taker  (Backstraw  y.  Vile,  1 JS. 
&  S.  604 ;  Doe  d.  King  y.  Frost,  3  B.  &  Aid.  546),  such  words  have  been 
held  to  be  restrictive  to  failure  of  issue  at  the  time  of  the  death.  In  the 
case,  however,  of  Bonn  v.  Penny,  19  Yes.  545 ;  8.C.1  Mer.  20,— Sir  W. 
Grant,  M.  R.,  doubting  the  soundness  of  the  decision  of  Pinbury  y.  Elkin, 
held,  that  a  devise  over  '^  for  want  of  issue  male  after  him,"  did  not  mean 
immediately  after  the  decease  of  the  first  taker,  and,  consequently,  did  not 
restrict  the  words  importing  a  general  fidlure  of  issue  to  a  fidlure  at  his 
decease.  « 

So,  likewise,  the  word  ''then"  will  not  have  a  restrictive  sense;  to  xae 
the  words  of  Lord  Brougham,  ''  it  will  be  considered  as  a  particle  of  in- 
ference, connecting  the  consequence  with  the  premises,  and  meaning,  ''in 
that  event,"  ''  if  that  happens."  2  Russ.  &  My.  411 ;  see  also  Stanky  v. 
Lennard,  1  Eden,  87 ;  Beauclerh  v.  Dormer,  2  Atk.  308 ;  Pye  v.  Im- 
wood,  6  Jur.  619. 

In  the  event  of  the  gift  after  the  general  failure  of  issue  to  the  sonriTor 
of  several  persons  being  personal  to  himself  and  not  transmissible  to  his 
personal  representatives,  in  case  of  his  death  before  the  happening  of  the 
contingency,  it  seems  that  a  restrictive  sense^  would  be  put  upon  words 
importing  a  genanl  fidlure  of  issue  {Ranelagh  v.  Randagk,  2  My.  k  K. 
441 ;  Westwood  v.  Bouihey,  2  Sim.  N.  S.  192 ;  Turner  v.  Frampton,  2 
Coll.  331 ;  and  see  Hughes  v.  Sayer,  1  P.  Wms.  534);  unless  the  gift  to 
survivors  be  followed  by  words  of  limitation  {Massey  v.  Hudson,  2  Her. 
134 ;  O'Bonohoe  v.  King,  8  Ir.  Eq.  Rep.  185),  or  the  gift  orr^  is  to  take 
effect  on  the  failure  of  issue  of  persons  who  shall  be  living  at  the  time 
(Campbell  v.  Harding,  2  Russ.  &  My.  ddO),  or  is  made  to  a  person  living 
at  the  death  of  the  person  whose  issue  is  mentioned  by  the  testator.  OarraU 
V.  Cocherell,  1  Y.  &  ColL  C.  C.  494. 

Where  a  power  of  appointing  amongst  issue  precedes  a  limitation  oTer 
upon  the  death  of  the  appointor  without  issue,  it  will  be  presumed  that  sacfa 
issue  is  intended  as  might  be  living  at  the  death  of  the  appointor,  and  a 


Forth  v.  Chapman.  661 

restricted  meaning  given  to  the  limitation  over  (see  Target  y.  Oauntf  1  P. 
Wms.  432,  Glib.  Eq.  Ca.  149 ;  Hockley  v.  Mawhey^  1  Ves.  jun.  143 ; 
Martin  v.  Swannell^  2  Bear.  249 ;  Crozier  v.  Crozier^  2  C.  &  L.  294 ; 
sed  Tide  Simmons  ▼.  Simmons^  8  Sim.  22) ;  secos  where  there  is  an  express 
limitation  to  the  issue  in  default  of  appointment.  Seale  v.  Barter j  2  Bos. 
k  Pul.  485 ;  Smith  v.  Death,  5  Madd.  371  j  DavvUon  v.  Proctor,  19  L. 
J.,  Ch.,  396 ;  14  Jur.  32. 

With  regard  to  wills  coming  under  the  operation  of  the  29th  section  of 
the  New  Wills  Act  (see  ante,  p.  525),  it  must  be  remembered  that  words 
importing  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  will  be  con- 
strued to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue  (see  Re 
O'Eieme,  1  J.  &  L.  352),  unless  a  contrary  intention  appears  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift, 
bebg,  without  any  implication  arising  from  such  words,  a  limitation  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise ;  and  there  is  also  a  pro- 
viso that  the  act  is  not  to  extend  to  cases  where  such  words  as  aforesaid 
import,  if  no  issue  described  in  a  preceding  gift  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age,  or  otherwise  answer  the 
description,  required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue. 

This  section,  it  seems,  does  not  apply  to  cases  which  previously  could  not 
have  been  held  to  refer  to  an  indefinite  failure  of  issue  (Morris  v.  Morris^ 
17  Beav.  198),  nor,  it  seems,  to  cases  where  a  dying  without  "  an  heir,"  or 
"  heirs  of  the  body,"  is  mentioned.     Harris  v.  Davis,  1  Coll.  416, 

As  to  the  exception  in  the  29th  section,  where  the  referential  constniction 
is  adopted,  see  Oreen  v.  Oreen,  3  De  G.  &  Sm.  480. 
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TALTARUM'S    CASE(a). 


De  Termino  Michaelis^  1472. 

[Reported  Year  Books^  Anno  1472,  12  Edwardi  4, 19.] 

Recovery — Entails.]—  T.  jB.,  being  seised  of  lands  infee^  madeayift 
of  them  to  W.  S.,  and  the  heirs  of  his  body^  who  thereupon  was  sdsed 
thereof ;  W,  8.  died,  leaving  H.  8.,  his  eldest  son,  on  whom  the 
lands  descended,  who  entered  and  was  seised  per  fomuxm  doni.  B.  S. 
enfeoffed  T.  of  the  lands  in  fee,  who  made  a  gift  of  tliem  to  H,  S.  and 
J.  his  wife,  and  to  the  heirs  of  their  bodies,  remainder  in  fee  to 
H.  S.,  by  force  of  which  they  were  seised,  J.  the  wife  afterwards 
died,  whereupon  H.  8.  became  solely  seised  in  tail.  71  A,  then 
brought  a  writ  of  right  against  H.  8,  and  counted  his  possession 
against  him,  H,  8,  made  defence  and  vouched  to  warranty  one 
a.  K,,  who  entered  into  the  warranty  and  joined  the  mise  on  the  men 
right.  Afterwards  R.  K,  the  vouchee  made  default,  and  departed 
in  contempt  of  Court ;  in  consequence  of  which  final  judgment  was 
given,  that  the  demandant  T,  A,  should  recover  the  lands  again^ 
H,  8.,  and  that  H.  8,  should  recover^  lands  of  equal  value  of  R,K, 


(a)  It  is  ml^ch  to  be  regretted  that  neither 
•Parliament  nor  our  Inns  of  Court  have 
brought  out  a  new  edition  of  the  Year 
Books.  In  any  other  country  but  this,  a 
series  of  Reports  spreading  over  nearly 
three  centuries,  from  the  beginning  of  the 
reign  of  Edward  1,  to  nearly  the  end  of  the 
reign  of  Henry  8,  and  of  so  great  interest  as 
illustrating  the  history  of  the  law  and  of  the 
country  generally,  would  not  have  remained 
accessible  only  to  a  few,  in  black  letter  and 
Norman  French.  The  late  eminent  jurist, 
Mr.  Justice  Story,  in  a  letter  to  the  Benchers 


of  Lincoln's  Inn,  made  the  fisllowing  re- 
marks upon  this  subject: — '*  I  cannot  bat 
hope  that  Pariiament  may  be  induced  to 
order  a  translation  and  publication  of  all 
the  Year  Books  (the  unpublished  as  wdl 
as  the  published),  as  well  as  all  the  reocrdi 
of  the  early  cases  decided  in  Chancery :  they 
would  contain  invaluable  materials  for  an 
exact  history  of  the  Common  Law  and  of 
Equity,  which,  I  fear,  in  a  few  years^  will  be 
wholly  inaccessible  to  the  bulk  of  our' pro- 
fession."   S  Law  ReT.  385. 
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the  vouchee*  H.  S,  afterwords  died  without  hevre  of  hie  hody^  but 
leca^ing  Jt^  8,  his  brother  and  heir  under  the  entail  survimng  him : — 
Heldy  that  R.  8.  was  not  barred  by  the  recovery ^  because  H.  S.  was 
not  seised  of  the  estate  tail  at  the  time  of  the  recovery,  but  of  another 
estate,  and  as  the  recovery  in  value  went  according  to  the  estate 
whereof  the  tenant  in  tail  was  seised  at  the  time  of  the  recovery, 
and  not  in  recompense  of  the  estate  he  had  not,  the  issue  in  tail  could 
have  no  recompense  in  this  case,  and  therefore  was  not  barred  by  the 
recovery, 
Semble,  that  if  H,  8.  had  been  actually  seised  of  the  estate  tail  at 
the  time  of  the  recovery,  the  recompense  in  valve  would  then  have 
descended  in  lieu  of  the  estate  tail,  and  the  issue  in  tail  would 
therefore  have  been  barred* 

IN  a  writ  of  entry  upon  the  statute  of  Richard  (5),  ubi  ingressus  non 
datur  per  legem,  &c.,  sued  against  one  John  Smith,  the  defendant  said 
that  the  plaintiff  ought  not  to  have  the  action,  because  before  the  sup- 
posed entry  one  T.  B.  was  seised  of  the  tenements,  &c.,  in  fee,  and 
made  a  gift  of  them  to  one  W.  Smith,  to  have  and  to  hold  to  him  and 
his  heirs  of  his  body  begotten,  by  force  of  which  he  was  seised,*  &c., 
and  had  issue  one  Richard,  and  died,  by  (c)  protestation,  seised,  &c., 
and  the  tenements  descended  to  Richard,  and  he  entered  and  was 
seised,  &c.,  and  had  issue  the  said  John  Smith,  and  died  seised,  and 
the  tenements  descended  to  the  said  John  Smith,  and  llie  plaintiff 
claiming  by  colour  of  a  deed  of  feoffment  before  the  gift,  &c.  entered, 
upon  whose  possession  the  said  John  Smith,  as  son  and  heir  of  the 
said  Richard  at  the  time  of  the  supposed  entry,  entered,  &c. ;  upon 
which  entry  the  plaintiff  hath  conceived  this  action,  to  which  the 
plaintiff  said  that  good  and  true  it  is,  that  the  said  Thomas  Smith 
gave  the  tenements  ut  supra,  &c. ;  but  he  said  that  the  said  William 
Smith  had  issue,  one   Humfery  the  elder,  and  the  said  Richard 
the  younger,  and  died,  after  whose  death   Humfery  entered,  and 
was  seised  per  formam  doni,  &c.,  and  so  being  seised,  one  T.  Tal^ 

{b)  5  Rich. 2,  c.  6,  enforced  and  amended      abolished,  see  Litt  192,  198,  Toml.  Ed.; 
by  15  Rich.  2,  c.  2.  Steph.  Plead.  249,  note  (q), 

(c)  As    to  pleading  protestando,   now 

oo2 


564  Taltarum's  Case. 

tarum  sued  a  writ  of  right  against  the  said  Humfery,  returnable,  &c, 
at  which  day  the  parties  appeared,  and  the  said  Taltarum  counted 
of  his  possession,  and  the  said  Humfery  made  defence  and  vouched 
to  warranty  one  Richard  King,  who  was  present  and  entered  mto 
the  warranty,  and  joined  the  mise  on  the  mere  right  (d);  and  the  said 
Taltarum  pleaded  and  afterwards  returned,  and  the  tenant  by  the 
warranty  did  not  return,  but  made  default  in  contempt  of  court,  by 
which  the  demandant  had  final  judgment  against  the  said  Humfery, 
and  he  over  against  the  tenant  by  the  warranty,  by  force  of  which  the 
said  Taltarum  entered  and  was  seised,  &c. ;  and  afterwards  the  said 
Humfery  died  without  heir  of  his  body,  &c. ;  and  after  that  Taltarum 
enfeofied  this  plaintiff,  by  which  he  was  seised,  when  the  defendant  en- 
tered, &c. :  to  which  the  defendant  said,  that  good  and  true  it  is  that  the 
said  William  had  issue  Humfery  his  elder  and  Richard  his  younger  son, 
and  died,  that  after  his  death  the  tenements  descended  to  Humfery, 
as  son  and  heir,  and  he  entered  and  was  seised  as  son  and  heir  fer 
formam  doniy  &c. ;  but  he  said  that  the  before-mentioned  Humfery, 
before  the  writ  purchased,  &c.,  enfeoffed  one  Tregos,  in  fee,  of  the 
said  tenements,  &c.,  which  Tregos,  before  the  writ  purchased,  made  a 
gift  of  the  tenements  to  the  said  Humfery,  and  to  one  Jane  his  wife, 
to  have  and  to  hold  to  them,  and  to  the  heirs  of  their  bodies  begotten, 
the  remainder  to  the  right  heirs  of  the  said  Humfery,  in  fee,  &c.,  by 
force  of  which  they  were  seised,  &c.,  and  then  Jane  died,  after  whose 
death  Humfery  was  solely  seised  of  the  said  tenements,  as  tenant  in 
tail  aft^r  possibility,  &c. ;  and  so  being  seised  the  said  Taltarum  sued 
the  said  writ  of  right  and  recovered  against  the  said  Humfery,  in 
the  manner  and  form  as  he  had  alleged,  which  Humfery,  continuously 
after  the  said  judgment,  during  his  life,  was  seised  of  the  said  tene- 
ments by  force  of  the  gift  made  to  him  and  to  his  wife,  and  died  with- 
out heir  of  his  body,  after  whose  death  the  said  Richard,  as  brother 
and  heir  of  the  said  Humfery  of  the  body  of  [the  said]  William  batten, 
entered  and  was  seised  by  force  of  the  gift  made  to  William,  and  died 
seised,  and  it  descended  to  the  said  John  Smith  (e),  and  he  entered,  and 
was  seised  by  force  of  the  gift,  &c. ;  without  this,  that  the  said  Taltarum, 

(d)  This  plea  was    considered   as   the      the  count, 
general  issue,  yet  contained  no  denial  of         («)  20  H.  6,  41 ;  12  H.  7,  Id 
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after  the  said  recovery,  in  the  life  of  the  said  Humfery,  entered  into  the 
said  tenements  as  he  had  alleged,  and  without  this,  that  the  said  Humfery 
had  any  other  estate  in  the  said  tenements  [jour]  from  the  day  of  the  writ 
of  right  purchased,  or  afterwards,  save  by  force  of  the  gift  made  to  him 
and  his  wife,  &c. ;  and  without  this,  that  the  said  Taltarum  was  seised 
of  the  said  tenements  as  of  fee,  and  of  right  in  the  time  of  the  king, 
as  he  had  alleged,  and  thus  the  said  recovery  by  the  writ  of  right  was 
fidse  and  feigned  [feint]  in  law. 

Catesby  (ff).'^SiTy  it  has  been  considered  before  these  times  that  the 
plea  is  not  good,  because  the  defendant  entered,  notwithstanding  the 
judgment  delivered  against  his  father,  where  he  should  be  put  to  a 
fonnedon,  &c.  Sir,  it  seems  that  the  entry  was  lawftil,  because  the  first 
right  of  the  entail  remained  notwithstanding  that  recovery,  then  when 
the  land  descended  to  the  heir,  and  was  cast  upon  him,  then  he  was 
in  his  remitter ;  but  if  it  were  of  the  fee  simple  recovered  against  the 
ancestor,  notwithstanding  that  no  execution  was  sued,  yet  the  entry  of 
the  recoveror  shall  be  lawftil  upon  the  heir ;  and  if  the  tenant  in  tail 
discontinue,^  and  repurchase  the  land,  and  then  grant  a  rentcharge, 
and  die  seised,  the  issue  shall  hold  discharged,  and  still  the  fee  descends 
upon  him ;  but  by  reason  of  ihe  right  that  descends  upon  him,  he  shall 
be  in  his  remitter,  &c.  (A).  As  to  the  other  question,  notwithstanding 
the  ancestor  had  judgment  to  recover  in  value,  yet  that  will  not  bind  the 
issue,  because  he  will  not  be  able  to  recover  in  value  of  the  first  entail, 
because  this  entail  was  discontinued,  and  a  new  estate  taken  ut  supra  ; 
for  by  reason  of  the  first  entail,  the  donor  ought  not  to  warrant,  foras- 
much as  the  tenant  was  in  of  the  other  estate,  so  that  this  recovery  in 
value  upon  this  estate  that  the  tenant  had,  at  the  time  of  the  recovery, 
cannot  avoid  the  first  entail,  per  quod,  &c. 

jRurfoa;  (i),  corUrcL — Sir,  it  seems  that  the  entry  was  not  lawfiil, 
for  when  the  judgment  was  given,  it  would  bind  the  tenant  and  his 


(g)  Catesby  was  afterwards  made  one  of  (t)  Fairfax  was  afterwards  made  a  Jus- 

the  judges  of  the  Common  Pleas,  in  1481.  tice  of  the  King's  Bench,  1477>   Foss's 

see  Foas's  Judges  of  England,  voL  4,  p.  423.  Judges  of  England,  vol  4,  p.  430. 

(h)  19  H.  6,  61. 
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heirsy  so  that  upon  them  as  tenants,  the  judgment  shall  be  executed, 
for  when  judgment  is  given,  you  ought  to  see  that  it  is  carried  into 
execution ;  and  if  the  heir  has  any  remedy,  that  will  be  in  formedon, 
by  the  right  of  the  entail,  and  not  in  this  action,  for  if  a  fine  mar 
conusance  de  droit  come  ceo  quHl  ad  de  son  done  be  levied  by  the 
tenant  in  tail,  the  heir  ought  not  to  have  a  continuance  against 
that  fine,  like  as  when  the  ancestor  continues  seisin ;  but  at  all  times 
the  entry  of  the  conusee  will  be  lawful  against  him,  and  he  will  be  put 
to  his  formedon,  &c. ;  but  in  the  case  of  grant  of  rent,  &c.,  it  is  other- 
wise, for  there  it  is  only  a  matter  [en  fait]  in  deed  by  the  tenant  in  tail ; 
but  otherwise  is  of  matter  of  record,  &c. ;  and  as  to  the  other  point, 
sir,  inasmuch  as  the  tenant  was  not  in  hy  the  first  entail,  yet  when  he 
shall  have  judgment  in  value,  of  which  judgment  the  issue  can  hafc 
execution,  it  seems  that  he  shall  not  fiikify  the  recovery. 

Nele,  J.(j)-*-It  seems  that  the  entry  is  not  lawful,  because  when  the 
judgment  is  given  against  the  tenant  in  tail,  this  will  bind  the  issue  as 
to  the  possession^  so  that  the  entry  of  the  recoveror  will  be  lawful  against 
him,  but  if  the  recoveror  wishes  to  sue  out  a  scire  facicis  upon  the  judg- 
ment, &c,  against  the  issue,  then  the  issue  can  &lsify  the  recovery,  be- 
cause he  who  shall  have  judgment  hath  enabled  his  issue  to  his  recom- 
pense; hut  if  he  does  not  wish  to  sue  out  a  ^ar^/aaotf,  but  enters,  &c.,  the 
entry  of  the  issue  shall  not  be  binding  upon  him,  &c.  (i),  and  as  it  hath 
been  said,  the  issue  cannot  aver  a  continuance  of  possession  against  the 
fine  sur  conusance  de  droit  come  ceo  quit  ad  de  son  done;  and»  sir,  if 
judgment  be  given  against  the  tenant  for  life,  and  before  execution  my 
tenant  for  term  of  life  dies,  the  entry  of  the  recoveror  is  lawful  against 
me,  and  then  I  cannot  enter  agsdnst  him,  but  shall  be  put  to  my  writ  of 
entry  ad  communem  legem,  and  it  shall  falsify  the  recovery ;  and  if  theie 
be  erroneous  recovery  against  the  tenant  in  tail,  &c.,  the  issue  does 
w>t  avoid  the  recovery  for  that  error,  &c.,  but  shall  be  put  to  his  writ 
of  error,  &c.  So  here,  by  this  judgment,  the  mtry  upon  the  issue 
shall  be  lawful,  and  he  is  put  to  his  formedon,  &c.  And,  sir,  as  to  the 
other  question,  inasmuch  as  he  has  judgment  of  recovery  in  value^ 

U)  Justice  of  the  Common  Pleas,  see  {k)  Litt  1^7. 

Fobs,  vol.  4,  p.  395. 
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yet  that  does  not  avoid  the  first  entail,  because  the  land  recovered  in 
falue  cannot  be  in  place  of  the  first  land,  for  that,  at  the  time  of  the 
recovery  in  value,  the  tenant  was  not  in  by  reason  of  the  first  entail 
but  also  by  the  second  entail,  or  in  fee  simple,  and  the  entail  shall  not 
be  avoided,  unless  the  recovery  in  value  was  against  the  donor  or  his 
heir,  &c.,  by  which,  &c* 

LitHeton^  J.  (Z) — As  to  the  entry,  it  appears  that  it  is  lawful,  because 
notwithstanding  this  recovery  the  right  of  the  entail  was  not  defeated, 
but  descended  to  the  issue,  and  also  the  possession  descended  upon  him, 
by  which  he  is  in  his  remitter,  &c.  And,  sir,  if  a  recovery  be  sufiered 
against  the  tenant  in  tail,  and  before  execution  he  die,  and  the  land 
descends  to  his  issiie^(m),  now  without  any  entry  the  possession  is  in  YAm^ 
and  by  reason  of  diat  possession  he  will  be  tenant^  the  man  who  has 
cause  of  action ;  and  for  the  same  reason  when  he  has  cause  of  action 
by  reason  of  the  right  of  the  entail,  and  against  himself  he  cannot  have 
action,  by  which  he  shall  be  said  to  be  in  his  remitter ;  and,  sir,  if 
recovery  be  [had]  against  husband  and  wife  by  default,  and  the  husband 
die  without  execution,  the  wife  shall  be  adjudged  in  her  remitter, 
finr  it  witt  only  be  a  circuity  of  action,  although  the  recoveror  enter 
upon  him  (n),  and  then  the  feme  will  have  cm  in  vita,  and  recover 
against  him.  So  here,  when  the  land  descends  to  the  heir,  there  will 
be  a  circuity  to  give  the  entry  to  the  recoveror,  and  then  to  send  the 
heir  to  his  fonnedon,  &c.  And,  sir,  if  tenant  in  tail  discontinue,  and 
then  the  discontinuee  lease  the  same  to  the  tenant  in  tail  for  term 
of  life,  with  remainder  over  to  his  eldest  son,  and  then  the  tenant  in 
tail  dies,  the  issue  who  is  in  the  remainder  shall  be  adjudged  in  his 
remitter,  iSnr  he  was  not  party  to  the  acceptance  of  the  estate ;  and,  sir,  a 
recovery  which  is  executed  against  the  tenant  in  tail  under  false  title 
is  but  a  discontinuance,  as  is  alienation,  for  the  one  and  the  other 
shall  pat  the  issue  to  his  forraedon,  &c.  And,  sir,  as  to  recovery  in 
value,  that  cannot  avoid  the  first  entail,  because  at  the  time  of  the 
recovery  the  tenant  was  not  in  by  the  same  entail,  &c.    Then  that 

(/)  One  of  ibe  Jwiticet  of  the  Common  (m)  Litt  167. 

Pleas,  Pofls,  vol.  4,  p.  S95.  (m)  Litt  15i. 
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not  recovered  in  value  cannot  be  in  place  of  the  first  entail,  but  that 
which  the  tenant  in  tail  recovers  in  value  against  the  donor  or  his 
heir,  or  a  stranger  by  reason  of  a  release  with  warranty,  it  is  all  one, 
because  the  land  recovered  in  value  against  the  donor  ought  to  be 
estate  tail  to  the  tenant  and  the  heirs  of  his  body,  according  to  the 
nature  of  the  first  entail,  as  well  in  the  one  case  as  in  the  other ;  but  if 
he  who  recovers  in  value  were  not  in  by  the  first  entail,  but  be  seised 
in  fee  simple  or  by  another  entail,  then  the  land  recovered  in  value  is 
not  in  place  of  the  first  estate  tail,  per  quod  then  the  heir  can  fidsify 
such  recovery,  &c« 

Choke,  J.  (o) — As  to  the  remitter,  as  to  what  is  said  that  a  recovery  and 
alienation  is  the  same  thing,  and  so  that  [where]  the  ancestor  dies  seised 
the  heir  shall  be  in  his  remitter  in  one  and  the  other  [case],&c.  Sir,  it 
is  not  all  one,  because  if  a  recovery  against  tenant  in  tail  be  by  action 
tried,  this  recovery  shall  bind  the  heir,  that  he  shall  not  falsify  it  on 
the  same  point,  but  shall  be  put  to  his  attaint  (p) ;  if  recovery  be  had 
against  the  tenant  in  tail  by  default,  and  before  execution  the  toiant 
in  tail  die,  and  it  descends  to  his  heir,  &c.,  nevertheless  the  entry  of 
him  who  recovers  shall  be  lawful  upon  him,  because  the  possession 
is  so  bound,  that  it  is  executory  against  the  issue,  and  nothing  remains 
to  the  issue  but  the  right  by  formedon,  &c.,  because  the  recoTeiy 
defeats  the  possession  of  the  tenant  in  tail,  but  feoffinent  by  the  tenant 
in  tail  affirms  the  possession  in  the  tenant  in  tail ;  and,  sir,  as  it  has 
been  said,  the  issue  ought  not  to  aver  continuance,  &c.,  nor  dying 
seised,  &C.9  against  a  fine  sur  conusance  de  droit,  &c.,  de  son  done,  &c. ; 
for  where  such  fine  is  levied,  or  recovery  sufiered  against  the  tenant 
in  tail,  it  is  in  law,  as  if  there  were  no  dying  seised,  &c. ;  and  as  to  the 
recovery  in  value,  it  accords  with  reason  of  Littleton  {q). 


(0)  One  of  the  Justices  of  the  Common  certain  cases,  viz.  by  writ  of  attaint;  upon 

Pleas,  Foss,  vol.  4,  p.  395.  which  there  was   a  kind  of  new  trial  bf 

(p)  Although  it  is  a  great  principle  of  twenty-four  new  jurors:  but  this  prooeediiy 

law  that  the  decision  of  a  jury  upon  an  was  abolished  by  6  Gea  4,  c  50,  &  60; 

issue  of  hct  is  in  general  irreversible  and  Steph.  Plead.  105. 
conclusive,  there  was,  in  ancient  law,  one  {q)  See  sects.  594,  633,  636. 

means  of  appeal  from  a  verdict  of  a  jury  in  - 
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Brian^  C.  J.  (r). — As  to  what  Littleton  says,  that  if  recovery  is  against 
the  husband  and  his  wife,  &c.,  and  the  husband  dies  before  execution, 
&€.,  that  the  wife  shall  not  falsify  the  recovery  in  assise,  &c.,  if  he  who 
recovers  enter,  &c.  Sir,  I  say  that  there  is  not  diversity,  where  one  is  a 
party  to  a  recovery  and  where  not,  because  he  delays  execution  for  ever 
against  him  who  is  a  party,  because  if  a  recovery  be  had  against  the 
tenant  in  tail  and  his  eldest  son  jointly,  although  that  the  father  die 
seised,  the  judgment  is  executory  against  the  issue,  &c.,  forasmuch  as 
he  is  a  party  to  the  judgment,  &c. ;  but  in  that  case  at  the  bar  the  heir 
was  not  party,  by  which,  when  the  land  was  cast  upon  him,  he  was  in 
his  remitter,  and  the  entry  of  the  recoveror  was  not  lawful  against  the 
issue ;  and,  as  hath  been  well  said,  there  is  a  diversity  where  land  in 
fee  simple  is  recovered  and  where  land  entailed  ut  supra*  And,  sir,  as 
to  the  other  point,  we  come  to  the  conclusion  that  an  entail  shall  not  be 
void  by  a  recovery  in  value,  unless  that  which  is  recovered  in  value, 
comes  in  lieu  of  the  other,  and  that  cannot  be  unless  the  recovery  in 
value  be  against  the  donor  or  his  heir,  &c.;  for  it  is  a  cbmmon  learning 
that  if  John  at  Stile  grants  land  to  me  in  tail,  and  then  I  recover  in 
value  against  the  donor,  that  of  this  land  recovered  in  value  the  issue 
shall  have  formedon,  and  if  the  other  says  that  he  did  not  make  a  gift 
of  it,  the  demandant  ought  to  shew  special  matter,  &c.,  so  this  land 
recovered  in  value  shall  be  in  place  of  the  first,  &c.  But  if  John  at 
Stile  gives  land  to  me  in  tail,  and  then  I  recover  against  Robert  at 
Noke  by  a  release  with  warranty,  &c.,  this  land  thus  recovered  in  value 
shall  not  be  called  a  gift  by  John  at  Stile,  but  by  Robert  Noke ;  thus 
the  land  is  not  in  place  of  the  first,  &c.,  by  which  the  recovery  in  value 
by  the  tenant  in  tail  shall  not  prejudice  the  issue,  unless  that  the 
tenant  was  in  by  force  of  the  entail,  and  that  he  recover  against  the 
donor  or  his  heir ;  but  in  that  case  at  the  bar  he  was  in  at  the  time  of 
the  recovery  in  fee  simple,  &c.,  by  which,  &c. 

Pigot  [addressing  Littkton]. — Sir,  your  ground,  that  is  to  say,  where 
one  has  right,  and  the  land  is  descended  and  is  cast  upon  him,  that  he 
shall  be  in  his  remitter  in  order  to  avoid  the  circuity,  &c.  That  shall 
not  be  taken  so  largely,  because  where  land  is  recovered  against  tenant 

(r)  One  of  the  Justices  of  the  Common  Pleas,  Foss,  vol.  4,  p.  39d. 
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in  tail  by  action  tried,  and  the  tenant  dies  before  execution,  and  the 
land  descends  to  the  heir,  still  the  entry  of  the  recoveror  shall  be  good 
upon  him,  and  the  heir  put  to  his  attaint,  and  yet  the  right  in  tafl 
descends  to  him,  and  he  shall  have  the  land,  &c.,  and  so  it  is  of 
recovery  against  the  husband  and  his  wife  ut  stgpra.  And  the  law  is 
the  same  where  land  of  fee  simple  is  recovered  against  me  by  fidse 
title,  and  I  die  before  execution,  the  land  descends  to  my  heir — the 
right  also;  and  yet  the  entry  of  the  recoveror  is  lawful  and  good 
against  the  issue,  and  he  is  put  to  his  writ  of  ri^t 

The  Justices  then  rose,  &c. ;  but  it  seems  to  me  as  to  the  case  of 
attaint  ut  svpra^  that  that  is  not  proved,  See.,  because  the  heir  cas  have 
attaint,  as  if  he  himself  were  seised  of  the  land,  but  he  cannot  have 
formedon  when  he  himself  is  tenant,  &c. ;  and  as  to  the  caae  of  land  of 
fee  simple  recovered,  &&,  %t  supray  sir,  the  issue  has  no  title,  except 
by  his  ancestor  who  was  bound  by  the  judgment^  by  which  the  issue 
cannot  be  in  a  better  condition ;  but  the  issue  in  tidl  does  not  chum 
through  him  against  whom  the  judgment  is  given,  but  claims  by  the 
gift,  and  so  it  does  not  appear^  &c. 

FetirfcLXy  ad  aKum  diem,  argued  that  the  entry  as  to  the  issue  shaH 
not  be  lawfiil,  and  that  he  could  not  falsify  the  recovery  in  this  posses- 
sory and  personal  action,  because  the  father  was  bound  by  the  judg- 
ment, and  this  judgment  executory  against  the  party  and  his  heir; 
and  if  the  heir  shall  have  any  remedy  of  Msifying,  &c.,  it  shall  be  in 
formedon.  And,  sir,  as  to  the  other  point,  because  he  shall  have  re- 
covery in  value  whereof  the  heir  could  well  have  execution,  he  shall  not 
be  received  to  fSsdsify  it ;  and  he  used  the  same  argument  as  be  used  the 
first  day,  &c.  On  the  other  point,  he  shall  not  fidsify  this  recovery, 
for  when  the  mise  is  joined  in  a  writ  of  right,  although  the  party  made 
default  afterwards,  the  judgment  shall  be  final  and  upon  the  mere  right; 
but  it  is  otherwise  if  the  demandant  recover  in  a  writ  of  ri^t  by 
default  before  the  mise  joined,  &c.  For  the  recovery  is  not  but  as 
in  another  action,  then  here  the  mise  was  joined  on  the  mere  right, 
and  afterwards  the  tenant  by  the  warranty  did  not  maintain  it,  but 
departed  in  despite  of  the  Court;  therefore  this  is  also  as  strong  for 
the  demandant  as  if  the  mise  had  been  found  for  him  by  the  grand 
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assise,  in  which  case  the  issue  shall  not  fidsify  it  in  the  same  point,  &c. ; 
no  more  than  he  shall  here,  &c. 

CateAjf.-^To  the  contrary,  and  as  to  the  point  diat  the  mise  was 
joined,  and  then  the  tenant  by  the  warranty  departed,  that  this  shall  be 
as  strong  as  if  it  had  been  tried  by  the  grand  assise,  &c.  Sir,  here  it 
appears  that  the  mise  was  not  joined  by  the  tenant,  nor  was  the  cause 
that  the  demandant  should  have  judgment  to  recover,  by  the  act  of  the 
tenant  in  tail,  but  by  the  vouchee,  who  was  made  party  upon  the 
covenant,  to  wit,  the  warranty  between  him  aud  the  tenant  in  tail,  by 
which  there  is  no  reason  that  the  act  of  the  voudiee  should  be  preju- 
dicial to  the  issue  in  tail,  &c.  And  as  to  the  other  points  he  argued 
as  he  did  the  first  day,  and  said  moreover  that  notwithstanding  the 
issue  in  tail  could  not  aver  continuance  against  fine  sur  conusance  de 
droit  come  eeo,  &c.  Sir,  this  is  by  the  statute,  for  it  is  contrary  to  the 
words  oi  the  fine,  &c. ;  but  yet  he  might  shew  the  entail,  and  that 
since  the  fine  his  ancestor  died  seised,  and  it  descended  to  him,  so 
that  he  was  in  in  his  remitter,  &c« 

Idttleton^  J.--^There  is  a  great  diversity  between  a  thing  that  was  at 
coomion  law  and  a  thing  given  by  statute ;  if  rent  be  recovered  by  the 
defendant  against  the  tenant  of  land  of  fee  simple,  neither  he  nor  his 
issue  will  have  remedy  to  falsify  that;  but  it  is  otherwise  if  it  be 
made  against  the  tenant  of  the  land  entailed,  for  the  issue  can  falsify 
it,  for  it  is  aided  by  the  statute,  and  the  other  is  at  common  law. 
And  thus  it  is,  if  I  am  disseised,  the  heir  of  the  disseisor  being  in  by 
descent,  and  afterwards  he  dies  without  heir,  and  the  lord  recover  by 
writ  of  escheat,  yet  I  shall  have  my  writ  of  entry  upon  disseisin  in  the 
j90f /,  and  recover ;  but  if  the  lord  recover  against  the  issue  by  writ  of 
cesxavii  I  shall  have  no  remedy,  because  this  cesser  b  given  to  the  lord 
by  the  statute,  and  the  other  action  by  the  common  law,  &c.  And  if 
tenant  for  term  of  life,  where  there  is  a  remainder  over,  loses  by  default 
at  common  law,  the  remainderman  shall  have  no  remedy,  because  he 
cannot  have  a  writ  of  right,  for  this  that  he  was  never  seised ;  but  still 
remedy  is  gnren  by  die  statute  to  him ;  but  again,  if  such  tenant  lose 
by  definilt,  and  be&re  execution  dies,  the  remainderman  shall  falsify  that 
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recovery  in  assise  or  scire  facias;  for  the  possession  was  cast  upon  him 
after  the  death  of  the  tenant  for  life,  &c.     And  sir,  in  that  case,  when 
the  land  descended  to  the  issue,  he  was  in  his  remitter,  as  I  said  the 
other  day,  and  no  one  will  deny  if  the  recoveror  had  entered  in  the 
life  of  the  recoveree,  &c.  and  he  had  re-entered  and  died  seised,  that 
the  heir  shall  be  in  his  remitter,  because  the  judgment  was  executed; 
and  again,  where  a  fee  simple  descends  to  the  issue,  then  k  fortiori, 
when  the  recoveree  died,  and  the  same  estate  tail  descended  to  the 
issue,  he  shall  be  in  his  remitter,  &c.    And,  sir,  with  regard  to  the 
point,  that  if  the  tenant  in  tail  recover  in  value  against  others  than 
against  the  donor  or  his  heir,  that  this  shall  not  be  an  entail  in  lieu  of 
the  other,  I  think  that  it  is  all  one,  if  he  recover  against  a  stranger  in 
value  as  against  his  donor,  and  that  of  this  land  so  recovered  in  value 
his  heir  shall  have  formedon,  and  show  the  gift  to  be  made  by  him 
against  whom  he  shall  recover  in  value ;  and  if  the  gift  be  traversed 
he  ought  to  show  how  on  such  a  gift  the  first  land  in  taO,  and  after- 
wards such  a  one,  that  is  to  say,  he  whom  he  supposes  donor,  released 
with  warranty  to  him,  and  he  was  impleaded  and  vouched,  and  recovered 
in  value,  and  that  land  taken  in  value,  &c.     Because  such  estate  as  the 
tenant  had  he  warranted,  and  that  was  an  estate  tail,  and  such  estate 
he  recovered  in  value,  &c.     But,  sir,  in  the  case  at  the  bar,  he  who 
recovers  in  value  was  not  in  by  the  first  entail,  because  that  was  dis- 
continued ;  so  this  land  recovered  in  value  could  not  be  entailed  on  the 
issue,  &c.,  for  it  may  be  that  another  heir  is  entitled  to  have  execu- 
tion of  this  judgment  in  value,  and  not  this  heir  in  tail,  &c.,  wherefore 
it  seems  to  me  that  the  falsification  is  good. 

Choke,  J. — As  to  the  point  that  the  recovery  had  agdnst  the  tenant 
in  tail,  and  before  execution  he  dies,  so  that  the  land  descends  to  his 
issue,  that  he  shall  be  in  his  remitter,  if  the  recovery  be  also,  and 
that  the  entry  of  the  recoveror  shall  not  be  lawfiil  upon  him,  &c,  sir,  I 
think  that  is  not  so ;  when  the  judgment  is  given  against  the  ancestor 
the  possession  that  he  had  afterwards  is  as  null,  so  that  the  issue  shall 
not  be  admitted  to  say  that  he  died  seised  against  the  judgment,  &c 
And  the  same  law  is  the  same  on  fine,  sur  conusance  de  droits  ^c  de  son 
done,  ^c.    And,  sir,  although  the  issue  in  tail  may  be  in  his  remitter. 
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and  in  by  force  of  the  entail  against  every  other,  except  against  the 
discontinuee,  that  is  to  say,  against  the  recoveror,  yet  against  him  he 
is  not  in  his  remitter,  by  cause  of  the  judgment,  as  if  tenant  in  tail 
discontinue,  and  his  son  disseises  the  discontinuee  to  the  use  of  the 
tenant  in  tail,  and  then  he  dies,  and  the  land  descends  to  his  issue,  he 
is  in  his  remitter  against  every  one  else,  except  against  the  discontinuee, 
but  against  him  he  is  not  in  his  remitter,  because  he  was  a  party  to 
the  tart,  ^c,  so  that  one  can  be  remitted  against  any  person,  and 
against  no  other,  and  so  here;  and  as  to  the  point  of  recovery  in 
value,  it  accords  with  the  opinion  of  Littleton,  &c,  ut  suproj  15;  13 
E.  4,  Ca.  1  Litt  689,  fol.  155. 


(  ^*  ) 


EDWARD  SEYMOR'S  CASE  (a). 


Mich,  10  Jac.  ly  in  J3,  JR. 


[Reported  10  Co.  95  b.] 

Estates  of  Inheritance.] — Every  estate  descendible  to  the  heir  i$ 
either  an  estate  of  inheritance  or  an  estate  of  freehold.  An  estati 
of  inheritance  is  either  fee  simple  or  fee  tail.  An  estate  of 
fee  simple  is  either  an  estate  of  inheritance  absolute  and  indetet' 
minable^  as  where  lands  are  given  to  a  man  and  his  heirs,  he  hat 
such  a  pure  and  absolute  estate  which  can  never  determine;  or  a  fee 
simple  determinable,  and  that  is  in  two  manners,  sc,  either  expressly 
derived  out  of  an  absolute  and  pure  estate  in  fee  simple,  or  implicit, 
and  derived  out  of  an  estate  tail;  out  of  an  absolute  estate  in  fee 
also  in  two  manners;  first,  by  condition,  as  upon  mortgage,  and 
that  is  called  a  fee  simple  conditional;  secondly,  by  limitation,  as 
if  A,  enfeoffs  B.  of  the  manor  of  D,,  to  have  and  to  hold  to  him  and 
his  heirs,  so  long  as  C.  has  heirs  of  his  body,  and  that  is  called  a  fee 
simple  limited  and  qualified.  And  in  both  these  cases  the  whole 
estate  in  the  land  is  in  the  feoffee ;  and,  therefore,  no  remainder 
or  reversion  can  be  expectant  upon  either  of  them;  impliciti,  and 
derived  out  of  an  estate  tail,  as  where  tenant  in  tail  by  bargain 
and  sale  enrolled  conveys  to  a  man  and  his  heirs,  and  aftervxstds 
levies  a  fine  to  him  and  his  heirs  with  proclamations,  he  has  an  estate 
in  fee  simple,  as  long  as  the  tenant  in  tail  has  heirs  of  his  body, 
derived  out  of  the  estate  tail;  and  this  is  a  more  inferior  and  stdnfr- 
dinate  estate  in  fee  simple  than  the  other  two  aforesaid,  for  upon  this 
a  remainder  or  reversion  may  be  expectant. 

(a)  Heywood  r.  Smith,  entered  7  Jac.  B.  R.  ISl ;  Cro.  Car.  58 ;  Hard.  414 ;  Cardiew,  lOI ; 
Rep.  Q.  A.  20, 103. 
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A  per$om  may  plead  that  he  is  eeised  of  the  land  in  his  demesne  as  of 
fee,  ftdthotU  showing  the  beginning  of  his  estate^  as  well  when  he  has 
a  fee  simple  derived  out  of  an  estate  tail,  as  a  fee  simple  conditional 
or  limited. 

An  estate  of  freehold  descendible,  in  lihe  manner  is  either  expressed  or 
implied;  expressed,  as  if  a  man  demises  land  to  one  and  his  heirs  during 
the  life  of  J.  8.,  or  tenant  for  life  grants  his  estate  to  one  and  his 
heirs  ;  in  these  cases  the  lessee  or  grantee  has  an  estate  of  freehold 
descendible,  but  no  estate  of  inheritance,  for  he  shall  be  punished  for 
waste,  and  he  in  reversion  or  remainder  shaU  enter  for  forfeiture,  and 
his  heir  is  a  special  occupant;  impliciti,  as  where  tenant  in  tail 
bargains  and  sells  land  to  A.  and  his  heirs,  A.  has  an  estate  de- 
scendible and  determinable  upon  the  death  of  the  tenant  in  tail,  and 
yet  he  has  a  better  estate  than  the  other  has,  for  he  shall  not  be 
punished  for  waste,  or  if  he  makes  a  feoffment  none  shall  enter  for  the 
forfeiture,  and  his  wife  shall  be  endowed  determinable  upon  the  death 
of  the  tenant  in  tail.  In  pleading  in  such  a  case,  the  life  of  the 
tenant  in  tail  should  be  averred. 

It  was  found  by  a  special  verdict  in  ejectione  frmas,  that  T.  C.  devised 
a  certain  messuage  to  H,  C,  his  son  and  heir,  in  tail,  remainder  to 
/.  C.  in  tail  male,  remainder  to  the  next  heirs  male  of  T.  C,  and 
to  the  heirs  male  of  their  bodies,  remainder  to  the  next  heirs  male  of 
the  said  T,  C;  that  T.  C,  died;  H.  C.  entered,  and  bargained  and 
sold  the  said  messuage,  Sfc. ;  and  that  the  bargainee  entered  and  was 
seised,  ^c.  Afterwards  H.  C,  levied  a  fine  with  proclamations  to  the 
bargainee,  unth  general  warranty  to  him  and  his  heirs  against  all 
men ;  that  the  bargainee  enfeoffed  E,  8.  in  fee,  who  enfeoffed  H.  8. 
in  fee,  who  enfeoffed  E,  Z.  8.  in  fee ;  that  J.  C.  had  issue  T.  and 
died,  and  afterwcards  H.  C.  died  without  issue,  and  that  T.  was  heir 
to  H.  C;  that  E,  L.  8,  died,  leaving  the  lessor  of  the  plaintiff  his 
son  and  heir  ;  and  that  the  defendant  entered  as  servant  to  T.  Judg- 
ment was  given  for  the  defendant,  and  affirmed  in  error. 

Resolved: — I.  By  the  deed  indented  of  bargain  and  sale  enrolled,  the 
bargainee  had  an  estate  descendible  to  his  heirs,  determinable  upon  the 
death  of  the  tenant  in  tail;  and  also,  he  had  the  reversion  in  fee 
expectant  upon  the  estate  in  remainder  in  tail,  and  the  wife  of  such 
bargainee  was  entitled  to  dower. 
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« • 

2.  Thefifie  levied  to  the  bargainee  did  not  make  a  discaniinmance  of 

the  remainder  to  I.  C,  but  corroborated  the  estate  of  the  bargainee  ; 
and  by  such  fine  the  estate  (with  respect  to  the  estate  tail  in  H.  C.) 
is  now  not  determiTiable  till  tenant  in  tail  dies  without  issue. 

3.  The  warranty  shall  not  bar  the  reminders. 

4.  A  warranty  cannot  enlarge  an  estate. 

6.  The  feoffment  of  the  conusee  was  no  discontinuance  of  the  remainder 

ofL  a  " 

BETWEEN  William  Heywood,  Gent,  plaintiff  in  efectionefirmas  in 
the  King*s  Bench,  and  Samuel  Smith,  defendant,  upon  a  demise  made 
by  Edward  Seymor,  Esquire,  9  Martii,  anno  4  Jac.,  of  a  house  within 
the  parish  of  St  Anne  infrd  prcecentium  BlackfriarSj  in  wardA  de  Far- 
ringdon  infrci  London,  for  three  years,  &c.,  and  that  the  defendant  had 
ejected  him,  &c.  The  defendant  pleaded  not  guilty ;  and  upon  this 
issue  a  special  verdict  was  given  to  this  effect:— Sir  Thomas  Cheyny, 
Knight,  was  seised  of  the  said  messuage  in  fee,  and  6  Decemb\  anno 
1  Eliz.,  by  his  will  in  writing  devised  "the  said  messuage  to  Henry 
Cheyny  his  son  (afterwards  Lord  Cheyny),  and  to  the  heirs  of  his 
body ;  the  remainder  to  John  Cheyny,  and  to  the  heirs  male  of  his 
body ;  the  remainder  to  the  next  heirs  mala  of  the  said  TUomas 
Cheyny,  and  to  the  heirs  male  of  their  bodies ;  the  remainder  to  the 
next  heirs  of  the  said  Sir  Thomas  for  ever ;  and  afterwards  the  said 
Sir  Thomas  Chejoiy  died  seised:  after  whose  death  the  said  Henry 
his  son  entered  into  the  said  messuage,  and  was  thereof  seised  in  tail, 
with  the  remainders  over  in  tail,  the  reversion  in  fee  to  him  and  his 
heirs,  and  18  Decemb*,  anno  22  Eliz.,  by  an  indenture  enrolled  in  the 
Chancery  within  six  months,  for  a  certain  sum  of  money  bargained 
and  sold  the  said  messuage  to  William  Higham,  Gentleman,  and  his 
heirs,  by  force  whereof  he  entered  and  was  thereof  seised  {b)  accord- 

ingly,  and  afterwards  the  said  Henry  Cheyny>  sc.  Octob\  Mich.  S&  Eliz., 

« 

(6)  "It  was  upon  thiffindingi^uid  because  fine  would  haye  been  but  one  assunmce, 

there  was  no  covenant  in  the  bargain  and  and  then  the  fine  would  have  worked  a  dis- 

sale  for  levying  the  fine,  nor  any  intention  continuance/'    Doe  v.   WHtelmad,  2  Buir. 

found  to  have  been  of  levying  the  fine  at  704 ;  Note  in  Seijeant  Hill's  Copy ;  vide 

that  time,  that  this  case  must  have  been  note  {Z)t  1  Saund.  261  a. 
a4judged ;  for  otherwise  the  deed  and  the 
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levied  a  fine  with  proclamations  of  the  said  messuage  to  the  said 
William  Higham  and  his  heirs,  with  general  warranty  to  him  and  his 
heirs,  against  all  men.  William  Higham,  19  DecemV,  anno  23  Eliz.,  of 
the  said  messuage  enfeoffed  Edw.  Stanh|ppe,  Esq.,  in  fee,  who,  30  Jan\ 
anno  26  EL,  enfeoffed  Henry  Lord  Seymor  in  fee,  who,  ult,  OcL,  anno 
2&  Eliz.,  of  the  said  messuage  enfeoffed  Edward  Lord  Seymor  in  fee ; 
and  that  the  said  John  Cheyny  in  remainder  had  issue  Tho.  Cheyny, 
and  died ;  and  afterwards  the  said  Henry  then  Lord  Cheyny  died  anno 
29  Eliz.  without  issue ;  and  that  the  said  Tho.  Cheyny  was  cousin  and' 
heir  to  the  said  Henry  Lord  Cheyny;  and  the  said  Tho.  Cheyny, 
16  NovemVy  anno  31  Eliz.,  entered  into  the  said  messuage,  claiming  the 
said  messuage  by  force  of  the  said  remainder  in  the  said  will ;  and  that 
the  said  Edward  Lord  Seymor  died,  having  issue  the  said  Edward, 
the  lessor  of  the  plaintiff,  his  «on  and  heir,  who  entered  into  the  said 
messuage,  and  made  the  lea3e  to  the  plaintiff,  as  in  the  declaration  is 
alleged ;  and  that  the  defendant,  as  servant  of  the  said  Thos.  Cheyny, 
and  by  his  com^iandment,  ejected  him,  &c.  Et  si  super  totam  mate- 
riam  the  said  defendant  legitime  intravit  necne,juratorespr€B(f  ignorant, 
et'petunt  inde  advisamentum  CuricB,  ^c. 

And  this  case  was  argued  at  the  bar,  and  at  the  bench  in  the  King's 
Bench,  and  therein  divers  points  were  resolved  per  totam  Curiam. 

L  That  by  the  deed  indented  of  bargain  and  sale  enrolled,  the  bar* 
gainee  had  an  estate  descendible  to  his  heirs,  determinable  upon  the 
death  of  the  tenant  in  tail,  and  also  he  had  the  reversion  in  fee  ex- 
pectant upon  the  estate  in  remainder  in  tail,  and  that  the  wife  of  such 
bargainee  should  be  endowed.  And  therewith  agrees  (c)  24  E.  3,  28  b, 
in  Caleg*s  Case;  but  such  dower  shall  be  determinable  by  the  death 
of  the  tenant  in  tail  (d). 

2.  It  was  resolved,  that  the  fine  levied  to  the  bargainee  did  not  make 
a  discontinuance  of  the  remainder  to  John  Cheyny,  because  it  did  not 
touch  or  displace  his  remainder,  and  no  estate  of  fireehold  passed  by 
the  fine,  but  the  fine  with  proclamations  corroborated  the  estate  of  the 

(r)  Cart.  210.  1704;  Doe  v.  Rivers,  7  T.  R.  276;  and  see 

(d)  See  MaehUv,  C/arXr, 2  Salk.  619;  S.C,      the  case  of  Fines,  3  Co.  Rep<  84;  Took  v. 
2  Ld.  Raym.  778 ;  Goodright  v.  Meadj  3  Burr.       Glascock,  1  Sand.  26. 

T.L.C.  P  P 
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bargainee  (c) ;  and  by  the  statutes  of(/)  4  H.  7,  c.  24,  and  32  H.  8, 
c.  36,  made  his  estate  more  perdurable ;  for  where  it  was  (having  regard 
to  the  estate  tail)  determinable  upon  the  death  of  die  tenant  in  tail, 
now  it  is  not  determinable  till  tenant  in  tail  dies  without  issue ;  but  if 
the  {g)  fine  had  been  levied  before  bargain  and  sale  enrolled  it  had 
been  a  discontinuance  (A),  as  it  was  resolved  in  Hynde^s  Cetse  in  the 
fourth  part  of  my  Reports,  f.  70  b ;  but  in  the  (i)  case  at  bar  the  fine 
operated  upon  the  estate  precedent,  which  passed  by  the  bargain  and 
sale,  and  is  guided  by  the  precedent  estate,  and  no  conclusion ;  for  he 
may  confess  and  avoid,  as  in (7)  6  R.  2,  Estoppel,  111. 

3.  It  was  objected,  that  wherie  by  the  feoffment  of  the  bargainee 
the  remainder  of  J.  Cheyny  was  displaced  (ft)  and  put  to  a  (/)  right,  so 
as  the  warranty  in  the  fine  descended  upon  John  Cheyny,  who  has  but 
a  right,  and  therefore  shall  bar  him:  it  was  unanimously  resolved, 
per  totam  Curiam^  that  this  (m)  warranty  should  not  bar  the  remainder 
for  divers  reasons.  1.  Because  every  warranty  ought  to  be  knit  and 
annexed  to  an  estate,  for  every  warranty  (n)  has  its  essence  by  de- 
pendency upon  an  estate ;  and  in  this  case  at  the  time  of  the  fine 
levied  the  warranty  was  annexed  to  the  fee  simple,  determinable  upon 
the  death  of  the  tenant  in  tail  without  issue,  and  to  the  reversion  in  fee ; 
but  did  not  extend  to  the  estate  of  John  Cheyny  in  the  remainder,  for 
that  was  not  then  displaced  or  devested,  but  continued  in  him,  for  John 


(«)  1  Bulst  162,  163,  164;  Co.  Litt 
S32  b :  Cro.  Car.  126,  321 ;  Moore,  28,  220, 
pi.  369 ;  9  Co.  106  a ;  10  Co.  97  a. 

(/)  Co.  LitU  262a,  872a,  b,  826a;  2 
Inst  £19;  3  Inst  216;  1  Leon.  77,  213  ;  2 
Leon.  53,  167;  3  Leon.  10,  221,  227;  1 
And.  170 ;  Poph.  108, 114;  3  Co.  77  b,  78  b, 
79  a,  86  b,  87  a,  b,  88  a, b,  89  a,  90  a,  b,  91  a; 
4Co.  125  b;  7  Co. 32b:  9  Co.  104b,  105 a,b; 
Cro.  Eiiz.  561;  Sav.  85,  8S;  Palm.  255; 
Golds.  171,  172;  Plowd.  360  b,  371b;  8 
Bulst  152;  D7.  72,  pi.  3,  133;  pL  2,  186; 
pi.  68,  215;  pL  32,  224;  pi.  28,  254;  pL 
104,256;  pi.  9,  270;  pL  22. 

(g)  Cro.  Car.  218,  321 ;  1  And.  27, 113, 
285,  286;  2  And.  161;  O.  Ben.  13,  14; 
Hob.  222;  Owen,  69,  70;  Poph.  49;  Cro. 
Eliz.  917;  2  Inst.  671,  672;   Oodb.  218; 


1  Leon.  6  ;  3  Leon.  1 ;  2  Jenk.  Cent  5, 51 ; 
1  Bulstr.  163;  2  Bulstr.  34;  Moore,  337, 
838,680,681;  I  Co.  120  b. 

(A)  For  then  at  the  time  of  levying  the 
fine  the  conusor  would  have  been  tenant  in 
tail  in  possession,  which  it  is  necessary  he 
should  be,  in  order  to  work  a  discontinu- 
ance. Doe  V.  Jones,  1  Barn.  &  Cress.  2S8 ; 
S,  a  2  Dowl.  &  Ry.  273. 

(i)  4  Co.  Rep.  91  a. 

U)  1  Bulst  164;  Cro.  Eliz.  917;  6B.2, 
"  Estoppel,"  211 ;  2  Ca  74  b,  78  a. 

(k)  Cro.  Car.  156;   9  Co.  106  a;  Jeok. 
Cent  51. 

(0  9  Co.  106  a. 

(m)  Jenk.  Cent  51. 

(n)  1  Bulst  163,  166  et  infra. 
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Cheyny  at  the  time  of  the  fine  levied,  and  after,  was  seised  of  his  re- 
mainder. Then  if  the  warranty  at  the  time  of  the  creation  of  it  be 
annexed  to  an  estate,  the  conusee  by  his  feof&nent  or  other  act  cannot 
extend  it  farther  than  it  was  at  the  time  of  its  creation ;  and  therefore 
when  the  estate  tail,  to  which  the  warranty  is  annexed,  is  determined 
by  the  death  of  the  tenant  in  tail  without  issue,  the  warranty,  which 
had  its  essence  by  dependency,  is  also  (n)  determined,  for  then  there  is 
no  estate  which  will  support  it  (o) :  and  therefore  it  was  agreed,  that  if 
a  man  makes  a  gift  in  tail,  and  warrants  the  land  to  him  and  his  heirs, 
and  afterwards  tenant  in  tail  makes  a  feofiment  in  fee,  and  dies  without 
issue,  the  feoffee  shall  not(p)  rebut  the  donor  in  k  formedon  in  the 
reverter,  because  the  estate  to  which  the  warranty  is  annexed  is  deter- 
mined :  but  it  is  held  in  7  E.  3,  34  and  35,  that  if  a  man  makes  a  gift 
in  tail,  and  warrants  the  land  to  him,  his  heirs  and  assigns,  and  after- 
wards tenant  in  tail  makes  a  feoffment  in  fee  and  dies,  he  shall  rebut 
the  donor  by  force  of  the  said  warranty  in  BiforTttedon  in  the  reverter : 
and  this  book  is  cited  by  Wilby  in(y)  46  E.  3,  4  b,  which  book  is 
good  law,  if  it  be  intended  of  a  gift  in  tail  made  before  the  statute  De 
donis  conditionalibus,  for  then  the  warranty  was  annexed  to  an  estate 
in  fee  simple,  and  the  donor  had  but  a  possibility  of  reverter,  which 
might  be  barred  by  a  collateral  warranty.  Vide  (r)  45  Ass.  pi.  6,  and 
PlowA  Com.  in  the  Lord  BarJdey^s  Case,  2S4f3L.  But  when  a  man 
makes  a  gift  in  tail  with  warranty  after  the  statute,  this  warranty,  in 
what  manner  soever  it  be  made,  cannot  extend  to  bar  the  reversion  in 
fee ;  for  the  estate  to  which  the  warranty  extends  is  determined  by  the 
death  of  tenant  in  tail  without  issue ;  and  as  hath  been  said,  a  feoffinent 
or  other  act  done  by  the  donee  subsequent  shall  not  extend  the  warranty 
further  than  the  estate  tail,  to  which  the  warranty  at  the  time  of  the 
creation  of  it  was  annexed*    2.  It  is  a  maxim  in  the  law,  that  no  (s) 


(n)  Cart.  240.  "  Garrantic,"  4. 

(o)  Hunt  ▼.  Bum,  1  SaHc.  244;  Smith  v.  (r)  Co.  Litt  19  b,  370  b;  Plowd.  234  a, 

T^ndalt  2  Salic  686 ;  Touch.  188.  553  b;  Fitz.  "  Garr."  68 ;  Br.  "  Assets  per 

{p)  Co.  Litt. 385 a;  1  Bulst  166;  8 Co.  Descent,"  31;  Br.  "Tail,"  84;  Br.  "  Pre- 

63  a ;  Vaugh.  389.  rog."  62 ;  Br.  "  Serche  pur  le  Roy,*'  5 ;  Br. 

(q)  Co.  Litt.  385  a;  1  Bulst.  166;  3  Co.  "  Garran."  52. 

63  a;  yaugh.388 ;  Br.  "Fonned."57;  Plowd.  («)  9  Co.  106  a ;  Co.  Litt.  827  b. 
486  b:    Fitz.  **  Oarrantie/*  18;    Stadiam, 
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warranty  shall  extend  to  bar  any  estate  of  freehold  (t)  or  inheritance 
which  is  in  esse  in  possession,  reversion  or  remainder  (and  not  dis- 
placed and  put  to  a  right)  before  or  at  the  time  of  the  warranty  made, 
although  afterwards  and  at  the  time  of  the  descent  of  the  warranty  the 
estate  of  freehold  or  inheritance  be  displaced  and  devested  (it).  And 
therefore  if  there  be  father  and  son,  and  the  {v)  son  has  a  rent  service, 
rent  charge,  or  rent  seek,  or  commoh  of  pasture  issuing  out  of  certain 
land,  and  the  father  releases  to  the  tenant  of  the  land  with  warranty 
and  dies,  it  shall  not  bar  the  son,  for  of  the  rent  or  common  the  son 
was  (ar)  actually  seised  at  the  time  of  the  warranty  made,  and  he  who  is 
in  possession  need  not  put  in  his  claim,  either  to  avoid  a  fine  or  col- 
lateral warranty;  and  in  the  same  case,  although  the  son  after  the 
warranty  made  was(y)  disseised  of  the  rent  or  common,  and  afterwards 
the  father  dies,  that  shall  not  bar  him,  because  the  warranty  at  the 
time  of  the  creation  of  it  did  not  extend  to  any  estate  of  freehold  or 
inheritance  in  esse  at  the  time  of  its  creation ;  but  if  the  son  be  dis- 
seised of  the  rent  or  common,  and  affirms  himself  to  be  disseised 
by  (z)  bringing  of  an  assize  (a),  and  afterwards  the  father  releases  with 
warranty  and  dies,  there  the  collateral  warranty  shall  bar  the  son  of 
his  rent  or  common,  because  he  had  but  a  bare  right  at  the  time  of  the 
warranty  made.  Vide(b)  31  Ass.  p.  13  (38) ;  22  Ass.  p.  36;  41  Ass, 
p.  6;  33  E.  3,  "Garranty,"  74,  So  if  (c)  my  collateral  ancestor  releases 
to  my  tenant  for  life  and  dies,  it  shall  not  bind  me,  because  the  rever- 
sion continues  in  my  person ;  but  if  any  tenant  for  {d)  life  be  disseised, 
and  my  ancestor  releases  to  the  disseisor  with  warranty,  and  dies,  it 
shall  bind  me,  because  as  well  the  estate  of  the  tenant  for  life  as  my 


(0  Co.  Litt.  827  b,  3SS  b  ;  9  Co.  106  a ; 
1  Anders.  87,  88. 

(tt)  Hunt  V.  Bum,  1  Salk.  245 ;  Stephen 
V.  Butridge,  1  Lev.  87 ;  1  Sid.  88 ;  Raym. 
36;  Touch.  187. 

(v)  Co.  Litt  888  b. 

(«)  Ibid. 

(y)  Ibid. 

(«)  1  Co.  140  a. 

(a)  Without  an  assize,  the  son  shall  not 
be  said  to  be  out  of  possession  of  a  rent  or 
common,  &c. ;  for  a  man  cannot  be  dls- 
•eised  of  a  rent,  &c.,  except  at  his  election ; 


and  disseisin  at  election  is  merely  a  sup- 
position for  the  sake  of  the  remedy  by  as- 
size. Now,  by  statute  4  &  5  Anne,  c.  16, 
all  collateral  warranties  by  any  ancestcM*,  who 
has  no  estate  of  inheritance  in  possession  of 
the  lands,  tenements,  &c.  warranted,  are 
▼oid  against  the  heir. 

(b)  31  Ass.  18;  Br. "  Charge,"  29;  Br. 
*<  Estate,"  84;  Br.  "  GarranL"  SO;  Br. 
«  Extinguishment,"  30. 

(c)  Co.  Lite  881  b. 

(d)  1  Co.  67a;  2  RoIL  74a 
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reversion  was  devested  out  of  me  at  the  time  of  the  warranty  made ; 
and  with  this  {e\  (*3)  45  E.  3,  3,  21  b,  and  21  H.  7,  1 1  a,  agree. 

4.  It  was  clearly  resolved,  that  a  warranty  cannot  (/)  enlarge  an 
estate:  22  H.  6,  15b;  19  H.  6,  73b;  20  H.  6,  73;  2  H.  4,  13a; 
43  E.  3,  17b ;  43  Ass.  p.  4a.  Vide  12  Ass.  p.  17 ;  12  E.  4,  "Tail/*  3 ; 
21  E.  4,  16  b ;  44  E.  3,  10  b ;  44  Ass.  Bassingbom's  Assise. 

5.  It  was  resolved,  that  the  feofiment  of  the  conusee  was  no  discon- 
tinuance {g)  of  the  remainder  of  Jno.  Che)my,  so  that  his  entry  shall 
be  tolled,  for  none  can  discontinue  the  remainder  or  reversion,  but  he 
only  to  whom  the  land  was  entailed :  and  therefore  if  tenant  in  tail 
grants  totum  statum  suum  to  one,  and  he  makes  a  feoffinent  in  fee,  it 
shall  not  toll  the  entry  of  him  in  the  remainder  or  reversion. 

6.  It  was  resolved,  that  if  the  (A)  collateral  warranty  should  bind, 
it  might  be  well  given  in  evidence,  and  found  by  the  jury,  although 
some  opinions  obiter  be  to  the  contrary  in  22  Ass.  p.  37,  and  7  H.  5, 
6  a.  Vide  34  E.  3,  tit.  (i)  "  Droit,*'  29.  For  although  a  collateral 
warranty  (A)  gives  not  a  right,  yet  in  law  it  bars  and  binds  a  right,  and 
therefore  may  be  given  in  evidence  ;  and  eo  potitis,  because  now  in  (/) 
ejectione  finfUBy  and  other  personal  actions,  it  cannot  be  pleaded  by 
wayofbar,15E.4,"Entre,"42;  20  H.  7,4a;  1  H.  7,12a;  21  H.  7, 
32a;3E.  4,  4b;8E.  4,  19;  21  E.  4,  82b ;  22E.  4,  4a,  b;  3  H.  6, 
27,  36b;  20  H.  6,  44a,b;  35  H.  6,  "Trespass,"  160;  27  H.  8,  22b. 
And  that  a  collateral  warranty  may  be  given  in  (m)  evidence,  and  found 
by  the  jury  upon  not  guilty  pleaded  in  ejectione  jimicBy  appears  in  the 
first  part  of  my  reports  in  (n)  Chudleiglis  Case.  And  according  to 
these  resolutions  in  Trin.  9  Jac.  Itegis,  judgment  was  given  for  the 
defendant  Whereupon  the  plaintiff  brought  a  writ  of  error  upon  the 
new  statute  in  the  Exchequer  Chamber,  where  it  was  resolved  in  this 
very  term  by  all  the  Justices  of  the  Common  Pleas  and  Barons  of  the 

(ff)  Statham,  "  Garranty,'*  3.  332  b;  10  Co.  96  a. 

(/)  Co.  Litt.  333  b,  385  b;  12  Ass.  16;  (A)  1    Bulsk  165,  167;   Co.  Litt  227  a, 

44A88.35f,  295  b;  Perk.  as.  165,  166;  1  283  a;  2  Roll.  690. 
Bulst.  164,  166;  Statham,  "  Gartr."  4;  1  (i)  34  E.  3;  Fitz.  "  Droit,"  29. 

Co.  85  a ;  Fitz.  "  Feoffm."  8 ;  Br.  "  Estate,"  {k)  2  Roll.  690 ;  10  Co.  90  a,  b. 

18,  73;  Fitz.  "  Annuity,'*  16;  Br.  "Gar-  (/)  Doct.  pi.  85;  2  Salk.  685;  1  Salk. 

rant"  10.  245. 

(g)  1  BulsL  163,  164,  165;  Moore,  28,  (m)  1  Bulst  167;  Doct  pi.  185. 

220,  pi.  359 ;  Cro.  Car.  156,  321;    Co.  Litt  (n)  1  Co.  120  b ;  and  see  ante,  p.  200, 
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Exchequer,  that  the  judgment  given  by  the  Judges  of  the  King*s 
Bench  should  be  affirmed;  and  that  the  warranty  did  not  bind  the 
remainder  of  John  Cheyny,  for  the  reasons  and  causes  before  recited 
without  any  great  difficulty.  JYoia,  reader^  every  (o)  estate  descendible 
to  the  heir  is  either  an  estate  of  ioheritaace  or  an  estate  of  iBrediold.  An 
estate  of  inheritance  is  either  fee  simple  or  fee  tail ;  an  estate  of  fee 
simple  is  either  an  estate  of  inheritance  absolute  and  indeterminable, 
as  where  lands  are  given  to  a  man  and  his  heirs,  he  has  such  a  pure 
and  absolute  estate  which  can  never  determine ;  or  a  fee  simple  deter- 
minable, and  that  is  in  two  manners,  sc.  either  expressly  derived  out  of 
an  absolute  and  pure  estate  in  fee  simple,  or  implicit  and  derived  out 
of  an  estate  tail ;  out  of  an  absolute  estate  in  fee  also  in  two  manners, — 
first,  by  condition,  as  upon  mortgage,  and  that  is  called  a  fee  simple 
conditional ;  secondly,  by  limitation,  as  if  A.  enfeoffs  B.  of  the  manor 
of  D.,  to  have  and  to  hold  to  him  and  his  heirs,  so  loi^  as  C.  has  heirs 
of  his  body,  and  that  is  called  a  fee  simple  limited  and  qualified ;  and  in 
both  these  cases  the  whole  estate  in  the  knd  is  in  the  feofl^;  and 
therefore  no  (p)  remainder  or  reversion  can  be  expectant  upon  either 
of  them ;  implicit  and  derived  out  of  an  estate  tail,  as  in  the  case  at 
bar ;  when  tenant  in  tail  bargains  and  sells  the  said  messuage  by  deed 
indented  and  enrolled  to  William  Higham  and  his  heirs,  and  after- 
wards levies  a  fine  to  him  and  his  heirs  with  proclamations,  he  has  an 
estate  in  fee  simple,  as  long  as  the  tenant  in  tail  has  heirs  of  his  body, 
derived  out  of  the  estate  tail ;  and  this  is  a  more  inferior  and  subordi- 
nate estate  in  fee  simple  than  the  other  two  aforesaid,  for  upon  this  a 
remainder  or  reversion  may  be  expectant,  and  yet  in  {q)  all  Uiese  cases 
he  who  has  any  such  estate  of  inheritance  may  plead  that  he  is  seised 
of  the  land  in  his  demesne  as  of  fee,  without  showing  the  be^nning  of 
his  estate,  as  well  when  he  has  a  fee  simple  derived  out  of  an  estate 
tail,  as  a  fee  simple  conditional  or  limited.  An  estate  of  fi:«ehold 
descendible,  in  like  manner  is  either  expressed  or  implied ;  expressed, 
as  if  a  man  devises  land  to  one  and  his  heirs  (r)  during  the  life  of 

(o)  Ca  Litt.  1  b.  (9)  Doct  pi.  287 ;  Cart  211 ;  Litt  sect 

(p)  Ca  Litt  18  a ;  Palm.  188 ;  Uutt.  60 ;  739. 

2  Leon.  1 14 ;  2  Roll.  Rep.  216,  220 ;  Vaugh.  (r)  1  Co.  140  b ;  Br.  "  Estates,"  50 ;  Hob. 

269  ;  2  Roll.  791  ;  Plowd.  235  a,  232  b,  248,  323  ;  Yelv.  9 ;  Plowd.  556  h;  1  Bulst  135 , 

499  a.  B.  N.  C.  H  ;  a  Keb.  487 ;  Dyer,  253,  pi.  99, 
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J.  S.,  or  tenant  for  life  grants  his  estate  to{s)  one  and  his  heirs ;  in 
these  cases  the  lessee  or  grantee  has  an  estate  of  freehold  descendible, 
but  no  estate  of  inheritance^  for  he  shall  be  punished  (t)  for  waste^  and 
he  in  reversion  or  remainder  shall  enter  for  forfeiture,  and  his  heir  shall 
not  have  his  (ti)  age,  for  he  in  a  manner  is  but  a  special  occupant  (u?); 
nor  shall  he  be  in  respect  thereof  charged  as  heir  in  an  action  of  debt ; 
implicit^,  as  where  in  the  case  at  bar  tenant  in  tail  bargains  and  sells 
the  land  to  William  Higham  and  his  heirs,  he  has  an  estate  descend- 
ible and  determiiiable  upon  the  death  of  the  tenant  in  tail,  and  yet  he 
has  a  better  estate  than  the  other  has,  for  he  shall  not  be  punished  for 
waste  (x);  or  if  he  makes  a  feoffinent  none  shall  enter  for  the  forfeiture, 
and  his  wife  shall  be  (y)  endowed,  determinable  upon  the  death  of 
tenant  in  tail ;  and  yet  (z)  you  pleaders  look  well  to  it,  that  in  such 
case  you  do  not  begin  your  plea,  that  the  bargainee  in  such  casefuit 
geidtus  in  dominico  9uo  ut  de  feodo,  but  (a)  the  sure  is  to  plead  the 
special  matter,  and  to  aver  the  life  of  the  tenant  in  tail 

And  so  you  will  the  better  understand  your  books,  s.  Litt  3  b,  cap. 
"Tail/'andcap.  "Garranty;"  7E.4,12;  9E.  4,26a;  15Ed.4,8;2 
H. 4, 13;  21  H.  7,4;18E.3,12;13H.7,10;  18H.8,3b;  11  H. 4, 
4«;  7H.4,46;8H.4,  15;17E.3,48;  19  E.  3,  "Account,"  56;  38 
Ass.pl.  17;  27A».pL31;  22  H.  6,33;  39  E.  8,  25;  22E.5,  19; 
27  H.  8,  20;  21  H.  8,  titulo  Estates,  28,  50 ;  8  El.,  Dy.  253 ;  24  Ei 
3,  28  b ;  9  Ed.  4,  19 ;  Plowd.  Com.  in  Wabingham's  Case,  555. 

And  I  conceive  that  in^  the  case  at  bar,  the  remainder  of  John 
Cheyny  by  the  feofiment  of  the  conusee  to  Edward  Stanhope  and  his 
heirs  was  not  displaced,  nor  put  to  a  right ;  for  the  conusee  had  a  fee 
simple  determinable  upon  the  death  of  Henry  Lord  Cheyny  without 
issue  of  his  body,  and  when  he  made  the  feoffinent  his  determinable 
fee-simple  in  possession,  and  his  absolute  fee-simple  expectant  upon 

100;  Ca  LitU  239a,  110b;  Fite.  "  Ac-  («)  Dyer,  521,  pL  22;  Co.  Litt.  239 a; 

count,"  66}    Cro.  Jac.  282;    2  Roll.  66;  Anders.  21. 

Moor,  726.      See  ante,  pp.  82—36,  note  to  (w)  See  ante,  note  to  Rouse's  Com, 

Leuns  Bowles's  Case,  (x)  1  Bulst.  165. 

(»)  Co.  Litt.  41  b.  (y)  10  Co.  96  a ;  8  Co.  84  b;  Cart.  210. 

(0  Co. Litt  41  b,  44  b,  54  a ;  2  Roll.  826 ;  (z)  Cart  209. 

6  Co.  37  b ;  2  Inst  301 ;  Plowd.  151,  556  b.  (a)  Doct  pi.  287. 
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the  estate  tail  of  John  Cheyny  in  the  remainder  shall  pass,  and  shall 
not  devest  the  remainder  of  John  Cheyny ;  for  the  feoflinent  which  in 
himself  is  not  tortious,  cannot  be  tortious  to  another.  But  where 
tenant  for  life  or  tenant  in  tail  makes  a  feofiment,  the  feofiinent  in 
itself  is  tortious ;  for  tenant  for  life  or  in  tail  cannot  give  in  fee,  and 
therefore  the  feofiment  itself  is  tortious  ;  and  in  case  of  an  estate  tail  is 
tortious  as  to  his  issues :  but  when  he  who  has  a  fee  simple,  although 
it  be  determinable,  makes  a  feofiment  in  fee,  he  who  has  the  fee  simple 
gives  a  fee  simple,  and  thereby  he  doth  no  wrong  to  his  heirs,  and  by 
consequence  no  wrong  to  him  in  the  remainder.  Also  the  estate  tail 
by  the  said  fine  is  utterly  barred,  and  a  new  estate  in  fee  simple 
created. 

Nota  also,  reader,  there  are  some  titles  to  which  a  (ft)  warranty  doth 
not  extend,  as  the  title  in  case  of  discharge  (c),  condition  upon  mort- 
gage, &c.,  mortmain,  consent  to  ravisher,  and  the  like;  because  for 
these  no  action  lies,  in  which  there  can  be  voucher  or  rebutter,  neither 
can  a  descent  toll  the  entry  in  such  cases ;  and  they  continue  in  such 
plight  and  possession  as  they  were  by  their  original  creation ;  and  they 
by  no  act  can  be  displaced  or  devested  out  of  their  original  essence. 
Vide  34  E.  3,  "  Garranty,"  72.  A  collateral  warranty  shall  not  bar  a 
title  of  dower,  for  that  continues  the  essence  according  to  the  original 
creation,  and  yet  for  that  an  action  is  given ;  and  therefore  there  is  a 
difierence  between  a  collateral  warranty,  and  a  fine  levied,  and  five 
years  passed ;  for  upon  a  fine  and  five  years  passed  all  the  said  titles 
are  bound ;  and  the  title  of  (ef)  dower  also,  if  an  action  be  not  brought 
within  the  time  prescribed  by  the  statute.     Vide  Plowd.  Com.  373  a. 

(6)  CaLitt.d89ci;  33E.3,  "Garranty,"  326  a;  6  E.  2»  *<  Dower,"  145;  19  E.  2» 

74.  '*  Dower,"  166 ;  Cro.  Car.  201 ;  9  Co.  140 b; 

(c)  Qusere,  if  instead  of  the  word  "  du-  Dyer,  72,  pL  8 ;  224^  pi.  28 ;  2  Ca  93  a; 

cAargtf,"  it  should  not  be  "  tfxcAan^e."   Vide  10  Co.  49  b;  1  Roll.  Rep.  160;  3  Inst 

Co.  Litt.389a;  Com.  Dig.  '*  Garranty,"  G.  216;  Moore,  53;    2  Roll.  Rep.  69,  409; 

{d)  Cro.Jac.333;  10  Co.  49  b;  Co.  Litt.  Goldsb.  184;  3  Leon.  50,  221;  PaliD.m 
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Edward  Seymor^i  Case  and  TcdtarurrCi  Case  are  printed  together  as 
leading  authorities,  because  the  former  contains  an  admirable  classification 
by  Lord  Coke  of  estates  of  inheritance,  which,  together  with  some  of  their 
principal  incidents,  it  is  proposed  to  consider  in  this  note  \  and  because  the 
latter  is  generally  supposed  to  be  the  first  case  by  which  our  Courts  of  Justice, 
in  effect  repealing  the  statute  De  donis  conditionalibus,  set  lands  free  from 
the  fetters  of  perpetual  entails,  and  again  yielded  them  up  to  the  purposes 
of  alienation  and  commerce. 

I.  Fee  Simple  absolute  arid  indeterminable. 

Adopting  then  the  order  of  Lord  Coke,  we  will  examine,  first,  the  fee  sim^ 
pie  absolute  or  indeterminable,  or,  as  it  is  called  in  Latin, ''  feodum  simplex,'^ 
which  is  the  greatest  estate  a  person  can  have  at  law.  It  must,  indeed,  be 
held  of  a  superior  lord,  either  immediately,  as  from  the  crown,  or  from  some 
intermediate  lord,  interposed  between  the  tenant  and  the  crown ;  but  the 
burdens  of  feudal  tenure  are  (with  some  exceptions  which  will  be  noticed 
hereafter)  no  longer  in  existence,  haying  been  abolished  by  12  Car.  2,  c.  24. 

The  principal  incidents  of  estates  in  fee  simple,  are  as  follow : — 1.  Where 
the  owner  is  not  under  any  incapacity,  he  has  complete  power  of  voluntary 
alienation,  by  deed  or  will ;  and  any  condition  in  restraint  of  this  power, 
except  in  the  case  of  property  settled  to  the  separate  use  of  a  married  woman, 
is  void  as  repugnant  to  the  estate.    See  Bradley  y.  Peixoto,  post,  and  note. 

Where,  howeyer,  the  conyeyance  is  to  a  corporation  it  will  be  invalid, 
unless  the  licence  of  the  crown  be  obtained  (7  &  8  Will.  3,  c.  37) ;  or  it 
has  power  under  an  act  of  parliament  to  take  land  without  such  licence ; 
and  a  conyeyance  in  favour  of  a  charity  must  comply  with  the  regula- 
tions prescribed  by  9  Geo.  2,  c.  36 ;  and  a  devise  to  a  charity,  of  land 
or  anything  savouring  of  land  (except  in  certain  cases),  is  absolutely  void. 
See  Corhyn  v.  French^  aud  note,  ante,  p.  408. 

Involuntary  alienation  of  lands  in  fee  simple  takes  place  upon  the 
bankruptcy  or  insolvency  of  the  owner ;  and  in  the  former  case,  immediately 
upon  the  appointment  of  assignees,  all  his  lands,  tenements  and  hereditaments 
vest  in  them,  for  the  benefit  of  the  creditors  (12  &  13  Vict.  c.  106,  ss.  142, 
148 ;  2  Steph.  Com.  137, 157) ;  in  the  latter  case  (amongst  other  things), 
the  real  estate  is,  by  means  of  what  is  termed  a  vesting  order,  vested  in  an 
officer  of  the  Court  termed  a  provisional  assignee.  1  &  2  Vict.  c.  110,  s.  37  > 
2  Steph.  Com.  168, 171. 

Voluntary  alienation  by  act  inter  vivos  takes  place  not  only  by  a  deed, 
but  by  a  contract  to  sell,  which  though  executory  and  Incomplete  at  law,  w 
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considered  by  Courts  of  Equity,  to  amount  to  a  complete  aHeoation,  and 
they  will  enforce  the  execution  thereof  by  a  proper  legal  conveyance. 


Wh(U  Words  will  confer  an  Estate  in  Fee  8iifipU  by  Deed, 

In  conyeying  a  fee  simple  by  deed^  proper  words  of  inheritance  must  be 
used,  as  '^  to  A.  and  his  heirs;"  if  the  conveyance  were  *'  to  A.  for  ever;" 
^^to  A.  and  his  assigns  for  ever/'  A.  would  only  take  an  estate  for  life, 
litt  s.  1. 

So  if  there  be  a  conveyance  to  a  man  or  his  heirs,  or  to  two  penons 
et  heraedibus,  omitting  ^  suis/'  or  to  a  man  and  his  successors,  he  will  take 
only  a  life  interest  (Co.  Litt.  8b;  and  see  Hogan  v.  Jadison,  Cowp.  806). 
Though  it  seems,  that  if  land  were  conveyed  to  one  man  et  haredibnt 
omitting  *'  suis,*'  the  fee  would  p^ias.    lb.  * 

It  is  observed  by  Coke,  that  where  the  conveyance  is  ^'  to  a  man  and  to  kU 
i€tr"  in  the  singular  number,  he  has  but  an  estate  for  life ;  for  his  heir  cannot 
take  a  fee  simple  bj  descent,  because  he  is  but  one,  and  therefore  in  that  case^ 
his  heir  shall  take  nothing"  (Co.  Litt.  8  b) ;  but  it  is  said  by  Hargrave, 
in  his  note  to  Coke,  that  according  to  nmny  authorities^  heir  may  be  namen 
coUectwuvif  as  well  in  a  deed  as  a  will,  and  operate  in  both  in  the  sanu; 
manner  as  heirs  in  the  plural  number.  lb.  note  45,  where  he  refeis  to  1 
Roll.  Abr.  832k,  pL  1,  2;  Godb.  156;  T.  Jo.  Ill;  Cro.  Eliz.  813; 
Robins.  Gavelkind,  95,  96 ;  1  Burr.  88 ;  Vin.  Abr.  «  Devise,"  U,  a,  pL 
13,  and  "  Parols,"  H.  And  see  and  consider  Chambers  v.  Taylor,  2  Mr. 
&  Cr.  376  and  the  eases  there  cited. 

Although  the  mode  of  construing  deeds  is  so  strict,  the  word  "  heiis"  in  the 
latter  part  of  a  sentence,  has  been  referred  to  words  in  the  preceding  part 
Thus  in  Doe  v.  Martin,  4  T.  B.  39,  where  there  wfis  a  conveyance  to  the 
use  of  all  and  every  the  child  or  children  of  a  marriage  equally,  share  and 
share  alike,  to  hold  the  same,  if  more  than  one,  as  tenants  in  common  and 
not  as  joint  tenants ;  and  if  but  one  child,  then  to  such  only  child,  his  or 
her  heirs  or  assigns  for  ever.  It  was  held  by  the  Court  of  ELing's  Bench, 
that  the  children  took  a  fee  simple;  Lord  Kenyon  observing,  that  he 
could  not  bring  himself  to  doubt  but  that  the  words  ''  his  or  her  heus," 
might  with  propriety,  and  ought,  considering  the  whole  settlement,  and  the 
manifest  intention  of  the  parties,  to  act  as  words  of  limitation  on  all  the 
preceding  words  in  the  sentence.  See  also  Oarde  v.  Oarde,  3  Dru.  k  Wait. 
435 ;  2  Conn.  &  Laws.  175. 

There  are,  however,  certain  exceptions  to  the  rule,  that  words  of  limita- 
tion are  necessary  to  pass  a  fee  simple  by  deed.    Thus  in  the  case  of  a  fioe 
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Bur  conusance  de  droit  come  ceo  qu'il  ad  de  son  done^  and  of  a  reooTery 
(both  since  abolished),  or  of  a  release  from  one  coparcener  or  joint  tenant  of 
lands  in  fee  simple  to  another,  or  of  a  release  by  way  of  esctinguishment^  as 
from  a  lord  to  a  tenant,  or  from  the  grantee  of  a  rent  where  it  extends  to 
"all  his  righty*  or  of  a  relea^  of  a  bare  right,  as  that  of  a  disseisor,  or  of 
the  grant  of  a  rent  frt)m  one  coparcener  to  another  for  equality  of  partition, 
the  fee  passes  without  the  use  of  the  word  '^  heirs."    See  Co.  litt.  9  b. 

Another  exception  may  be  mentioned,  where  a  fee  passes  without  words  of 
limitation  by  words  of  reference  \  /or  it  is  laid  down  by  Coke,  that  if  a  father 
enfeoff  his  son,  to  have  and  to  hold  to  him  and  to  his  heirs,  a^d  the  son 
enfeoff  the  father  as  iuUy  as  the  father  enfeoffed  him,  by  this  the  father 
hath  a  fee  simple  quia  verba  relata  hoc  noaxi&i^  operantur  per  referentiam 
ut  inesse  yidentur.  See  also  Garde  y.  Garde,  3  Dm.  k  Warr.  435; 
2  Conn.  Sl  Laws.  175. 

In  the  case  of  a  conveyance  to  a  corporation,  aggregate  or  wole,  tb^ 
proper  words  of  linutation  are,  to  him  or  them  and  his  or  their  successors, 
and  not  heirs.  In  the  case,  however,  of  a  corporation  aggregatej  ib^ 
word  "  successorsf^  is  not  essetUioL  ^'  For  the  diversity,"  observes  Coke, 
''  staadeth  thus  between  a  corporation  aggregate  of  nwiiy  capable  persons 
and  a  sole  corporation.  As  if  lands  be  given  to  a  dean  and  chapter, 
they  have  a  fee  simple  wi&out  the-  word  '  snccessors,'  for  that  the  body 
neter  dies;  but  if  land  be  given  to  a  bishop,  parson  43ir  any  other  sole 
corporation,  fvho  aftsr  their  deceases  have  a  succession,  there,  wkhout 
the  word  ^  successors,'  nothing  passeth  unto  them  but  for  li&."  Co.  litt 
94 b;  and  see  lb.  8  b. 

If  a  man  give  lands  to  the  king  by  deed  enit)lled,  a  fee  simple  passes^ 
without  the  words  ^'  successors  or  heirs,"  because  in  contemplation  of  the 
law  the  king  never  dies.    Co.  litt.  9  b. 

Coke  observes,  ^'  The  reason  wherefore  the  law  is  so  pieciBe  to  prescribe 
certain  words  to  create  an  estate  of  inheritance,  is  for  avoiding  of  unoer* 
tainty,  the  mother  of  contention  and  coniusion."    Co.  litt  9  a. 

It  is  to  be  regretted  that  the  same  precision  has  not  been  deemed  essential 
in  the  case  of  wills,  for  its  absence,  as  we  shall  hereafter  see,  has  given  rise 
to  much  litigation. 

As  to  what  words  will  give  the  fee  according  to  the  rule  in  8heQey*s 
Case,  see  ante,  p.  480.    See  further  on  this  subject,  2  Prest  £st  1—68. 

It  may  here  be  mentioned,  that  where  a  person  CQnt^^;ts  to  purchase  an 
estate,  although  the  agreement  does  not  say  that  it  is  to  be  conveyed  to 
him  and  **  his  heirs,"  nevertheless,  the  agreement  being  merely  executory,  a 
Court  of  Equity  will  direct  a  conveyance  to  the  purchaser  and  his  heirs. 
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As  to  what  Words  will  create  an  Estate  in  Fee  Simple  by  WilL 

The  proper  and  technical  mode  of  conferring  an  estate  in  fee  in  wills  (not 
coming  within  the  operation  of  the  Wills  Act,  1  Vict.  c.  26,  s.  28)  is  the 
same  as  that  which,  we  have  already  seen,  is  necessarily  adopted  in  deeds, 
yiz.  by  a  devise  to  a  man  and  his  heirs ;  but  as  in  wills  the  intention  is  more 
regarded  than  mere  technical  words,  it  will  be  found,  upon  an  examination 
of  the  cases  even  before  the  Wills  Act,  that  where  the  words  made  use  of  are 
such  as  to  show  the  testator's  intention  that  the  deyisee  should  have  the 
fee,  he  will  take  such  estate,  even  in  the  absence  of  words  of  limitation. 
These  cases  it  is  now  proposed  to  examine. 

It  may  be  laid  down  as  a  general  rule,  by  analogy  to  the  rule  of  construe' 
tion,  which  prevails  as  to  conveyances  at  common  law,  that  where  there  is 
a  devise,  without  words  of  limitation  and  without  words  which,  as  we  shall 
hereafter  see,  have  been  considered  equivalent  thereto,  as  denoting  the  inten- 
tion of  the  testator  to  give  the  fee  to  the  devisee,  he  wiU  only  take  an  estate 
for  life  {Hogan  v.  Jachson,  Cowp.  306).  Where,  therefore,  there  is  a  devise 
of  property,  under  the  description  of  messuages,  houses,  lands,  tenements  (i{oe 
d.  Kirby  v.  Holmes,  2  Wils.  80;  Roe  v.  Blackett,  Cow^).  235;  Doe  d. 
Burton  V.  White,  1  Exch.  526;  2  Exch.  797;  Doe  d.  Roberts  v.  RoberU, 
7  Mees.  &  W.  382),  manors  {Paice  v.  Archbishop  of  Canterbury,  14 
Ves.  364),  perpetual  advowsons  (Pocock  v.  Bishop  of  Lincoln,  3  Brod. 
&  Bing.  27),  and  even  of  hereditaments  {Hopewell  v.  Achiand,  I  SalL 
239 ;  Canning  v.  Canning,  Mos.  240 ;  Denn  d.  Moor  v.  Mellor,  5  T.  R. 
558;  6  T.  R.  175;  1  Bos.  &  Pul.  558;  2  Bos.  &  Pul.  247;  Doe  d. 
Small  V.  AUen,  8  T.  R.  503 ;  sed  vide  Lydcott  v.  Willows,  3  Mod.  229; 
Smith  V.  Tindal,  11  Mod.  103),  without  words  of  limitation,  the  derisee 
will  only  take  a  life  interest. 

As  in  the  absence  of  words  of  limitation  there  must  be  a  clear  intention  to 
give  an  estate  in  fee  to  another,  so  as  to  control  the  rule  of  law  and  exclude 
the  heir,  it  has  been  held  that  mere  introductory  words,  apparently  de- 
scriptive of  the  testator's  desire  to  dispose  of  all  his  estate  {Doe  d.  Child  v. 
Wright,  8  T.  R.  64 ;  Doe  d.  Small  v.  Allen,  lb.  497),  or  the  devise  of  an 
express  estate  for  life  in  another  part  of  the  will  (Goodtitle  d.  Richards  v. 
Edmonds,  7  T.  R.  635 ;  Doe  d.  Viner  v.  Eve,  5  Ad.  &  Ell.  317),  or  a 
gift  to  his  heir-at-law  of  a  previous  life  interest  (Ajvse  v.  Melhuish,  1  Bro. 
C  C«  519;  Right  d.  Compton  v.  Compton,  9  East,  267),  or  of  a  legacy, 
whether  it  be  substantial  or  nominal,  agreeable  to  the  vulgar  notion  taken 
from  the  Roman  law  that  the  heir  is  cut  off  with  a  shilling  (Denn  t. 
Oaskin,  Cowp.  657,  660;  Roe  d.  Callow  v.  Bolton,  2  Wm.  Black.  1045; 
Right  V.  Stdebotham,  1  Dougl.  759),  will  not  afford  sufficient  evidence  of 
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an  intention  to  confer  a  fee  simple,  so  as  to  exclude  the  heir.  And  indeed^ 
however  apparent  may  be  the  intention  of  excluding  him,  he  will  inherit  as 
a  matter  of  course,  unless  the  fee  be  either  expressly  or  by  manifest  implica- 
tion given  to  some  one  else.     Denn  v.  Oaskin,  Cowp.  657,  661. 

Where  words  are  used  in  wills  made  before  the  1  Vict.  c.  26,  which, 
though  not  technical,  are  equivalent  to  words  of  limitation ;  for  instance, 
where  there  is  a  devise  to  A.  and  heirs  (Br.  '*  Estates,"  pi.  4;  8  Vin.  Abr. 
208,  pi.  18),  to  A.  or  his  heirs  (Read  v.  Snellj  2  Atk.  645),  to  A.  or  his  exe- 
cutors {Rose  d.  Vere  y.  HiU,  3  Burr.  1881 ;  Reynell  v.  Reynell,  10  Beav. 
21),  to  A.  and  his  house  or  family  ( Chapman's  Case,  Dyer,  883 ;  Wright  . 
y.  Atkynsy  17  Yes.  261),  stock  {Counden  v.  CUrhey  Hob.  83)  or  blood 
(Co  Litt  9  b  5  DownhaU  v.  Catesby,  8  Vin.  Abr.  206,  pi.  10),  or  to  A. 
for  ever  ( Whiting  y.  Welkings,  8  Vin.  Abr.  206,  pi.  6 ;  1  Bulst.  219), 
to  A.  and  his  assigns  for  ever  (Co.  Litt  9  b ;  Timeroell  v.  Perkins,  2  Atk. 
102) ;  in  all  these  cases  A.  will  take  an  estate  in  fee  simple.  Secus,  if 
the  devise  were  only  to  A.  and  his  assigns,  as  in  such  case  he  would  only 
take  an  estate  for  life.    Co.  Utt.  9  b. 

Where  lands  were  left  to  a  person  (previous  to  1  Vict.  c.  26)  indefinitely 
and  without  any  words  of  limitation,  the  life  interest  which  he  would 
otherwise  have  taken  might  be  enlarged  into  a  fee  simple,  although  he 
were  likewise  executor  (Dolton  v.  Hewen,  6  Madd.  9 ;  Doe  v.  Phillips,  3 
B.  &  Ad.  753;  Johnson  v.  Brady,  11  Ir.  £q.  Rep.  386),  by  the  testator 
directing  him  to  pay  his  (the  testator's)  debts  or  legacies,  or  any  sum  in 
gross  (MooneY.  Heaseman,  Willes,  140;  Doe  v.  Holmes^  8  T.  R«  1; 
Ooodtitle  v.  Maddem,  4  East,  496;  Co.  Litt.  9  b),  or  annuities  (Spicer  v. 
Spicer,  Cro.  Jac.  527 ;  Baddeley  v.  LeppingweU,  3  Burr.  1533;  Jenkins  v. 
Jenkins,  Willes,  650;  Goodright  v.  Stocker,  5  T.  R.  13;  Right  v.  Comp- 
ton,  9  East,  267 ;  Crozier  v.  Crazier,  3  Dru.  k  Warr,  384 ;  Morrough 
v.  Lord  Dufferin,  2  Jo.  Ir.  Ex.  719),  either  himself  simply  or  out  of  the 
land.     Doe  v.  Snelling,  5  East,  87. 

The  ground  upon  which  this  rule  proceeds  is,  that  unless  the  devisee  took 
the  fee,  he  might  be  a  looser  by  the  devise,  which  it  could  not  be  supposed 
that  the  testator  intended  that  he  should  be  {Moone  v.  Heaseman,  Willes, 
141).  The  mere  possibility  of  loss  is  sufficient  for^the  application  of  the 
rule,  so  that  although  the  charge  is  very  small  in  amount  in  proportion 
to  the  value  of  the  estate  {Doe  v.  Holmes,  8  T.  R.  1 ;  Ooodtitle  v.  Mad- 
dern,  4  East,  496),  or  being  contingent  may  never  arise  {Merson  v.  Black- 
more,  2  Atk.  341 ;  Doe  v.  Allen,  8  T.  R.  497;  Abrams  v.  Winshup,  3  Russ. 
350 ;  Doe  v.  Phillips,  3  B.  &  Ad.  753),  the  rule  will  nevertheless  be  ap- 
plicable, and  the  estate  enlarged  into  a  fee. 

W^here,  however,  there  is  no  personal  duty  imposed  on  the  devisee  to  pay 
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either  grosB  sanu  as  debts  or  legacies  (_Dmn  r.  MeOor,  5  T.  R.  SS8 ;  B.  C. 
1  Bot.  &  PuT.  558 ;  Fairfax  t.  Heron,  Prec.  Cb.  67),  or  annuides  (Doe 
t.  Clayton,  8  East,  141),  bnt  the  land  is  derised  to  fahn,  ajier  or  tubjeet 
to  their  payment ;  then,  according  to  a  weU-kntJwn  distinctioii,  no  enlarge- 
ment of  his  estate  will  tales  place,  and  he  vrill  only  be  entitled  to  a  life  estate. 
See  Doe  d.  Chrk  v.  Clark,  1  Cromp.  t  Mees.  39;  Vick  v.  Sueter,  3  Ell. 
k  Bl.  S19;  orerraling  Doe  v.  Sickardt,  3  T.  R.  956;  GuUt/  v.  Buhop 
of  Exeter,  12  Moore,  591. 

Not  is  this  mle  applicable  where  there  is  an  express  devise  of  an  estate 
ft>rlife(»Ptffi>T.  Lueai,\  P.  WiiM.472;  OoodtitU  r.  Esmond*,!  T.B.. 
635),  or  an  estate  ts3  whetber  arirang  from  a  devise  in  express  terms  or 
b;  ConstniGtioD  of  htw  {Denn  t.  Siater,  ST.  R.  335 ;  Doe  t.  Owetu,  1 
B.  k.  Ad.  318),  as  sncb  estates  will  not  be  enlarged  into  a  fee,  hj  any  pay- 
ment, either  of  a  gross  sum  or  an  express  annuity  for  life,  directed  to  be 
made  by  the  derisee. 

Where  land  is  devised  to  a  prason  without  words  of  tirnhntion,  and  there 
is  a  gift  over  either  in  fee  or  for  life,  on  his  dying  before  a  particular  age,  as 
befere  twenty-one,  snch  gift  over  has  been  held  to  show  an  intention,  that 
if  the  party  aHain  twraty-one  he  should  have  a  fee  simple  absolute  (Frog- 
morion  v.  Eolyday,  3  Burr.  1618 ;  Doe  r.  Cundall,  9  East,  400 ;  JHar- 
MkttU  V.  SiO,  2  Mau.  k  Sel.  €06 ;  Doe  v.  Coleman,  6  Price,  179);  and 
it  is  immaterial  that  another  contingency,  as  for  instance,  the  dying  "  with- 
out leaving  lawftil  issue,"  is  coupled  with  that  of  the  devisee  dying  before 
twenfy-one  (Tooveyv.  Baitett,  10  East,  460 ;  Moone  v.  Seateman,  WtUes, 
138) ;  bat  it  wiD  not  t>e  presumed  to  have  been  the  intention  of  the  testator 
to  pve  a  fee  where  the  gift  over  is  wholly  independent  of  the  death  of  the 
first  devisee.    Itoe  v.  Blackett,  Cowp.  S35. 

In  the  converse  case,  where  a  devise  over  withont  words  of  limitatian 
takes  eflfect,  in  the  place  ot  a  previous  devise  in  fee,  it  will  not  be  thereby 
enlarged  into  an  absolute  interest,  as  it  will  only  defeat  the  prior  estate  pro 
fanto.  Fairfax  v.  Seron,  Prec.  Ch.  67;  Roe  v.  Holmes,  2  Wils.  80; 
MiddUton  V.  Sfvain,  Siiun.  SSS-;  Betexton  v.  Sustey,  lb,  385. 

It  seems,  where  the  legal  estate  is  given  to  trustees  in  fee,  and  the 

beneficial  interest  is  given  without  words  of  hmitatiou,  that  the  cestui 

que  trust  will  take  an  equitable  interest  equal  to  that  of  the  trustees.    See 

Bateman  v.  Roach,  9  Mod.  104;  Challenger  v.  Shepherd,  8  T.  R.  597; 

laaon  v.  Stephen*,  1  Keen,  240 ;  Knight  v.  Selby,  8  Man.  k  Gr. 

Scott,  N.  R.  409;  Moore  V.  Cleghorn,  10  Bear.  423;  12  Jnr. 

Hodton  V.  Ball,  14  Sim.  558.    And  see  and  consider  the  cases  of  Nev- 

.  Shephard,  2  P.  Wms.  194;  Peat  v.  Ponea,  1  Eden,  Rep.  479; 

niti  V.  Foner&ia,  3  Atk.  315. 
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It  also  seems  that  in  the  oanrerM  case,  wHere  lands  are  devised  in  trust 
for  a  person  in  fee,  the  trustees  will  take  a  fee  although  there  be  no  words 
of  inheritance,  or  words  equivalent  to  them.  Shcnv  r.  Weigk,  2  Stra.  796. 

In  wills  even  before  1  Vict.  c.  26,  words  deseriptire  of  a  fee  simple,  or  of 
the  whole  interest  in  the  property  will  pass  the  fee.  Thus  a  deyise  to  A. 
"  in  fee  simple''  (Baker  r.  Raimond,  Anders.  618 ;  8  Vin.  Abr.  206,  pi.  8) 
or  of  all  ''my  estate"  (Ibbetson  v.  Beckwrth,  Ca.  t.  Talb.  167;  Tuffnell 
T.  Page^  2  Atk.  88;  Ridout  v.  Patn,  3  Atk.  486;  Doe  ▼.  Woodkousey 
4  T.  R.  89,  93 ;  Doe  v.  WiUiainSy  1  Exch.  414)  or  "  estates''  {Fletcher  v. 
Bmitorij  2  T.  R.  ^6 ;  Roe  d.  AUport  y.  BacoUy  4  Man.  &  SeL  966 ;  Cook- 
»m  V.  Bingham^  9  De  Gex,  Mac.  &  Gord.  668),  although  referred  to  as 
being  «af'  or  "in"  {Barry  v.  Edgeteorth,  2  P.  Wms.  623;  Tuffnell  r. 
Page,  2  Atk.  91;  B.C.  Bam.  Ch.  Rep.  9;  Holdfast  d.  Cowper  v.  Marten^ 

1  T.  R.  411 ;  Uthwaft  r.  Bryant^  6  Taunt.  817 ;  Macaree  r.  Tall,  Amb. 
181 ;  Denn  d.  Richardson  v.  Hood,  7  Taunt.  36),  or  "  of"  a  particular 
place  (Chichester  v.  Oxendon,  4  Taunt.  176  f  S.  C,  4  Dow,  92),  known 
by  a  pardcalar  name  (Roe  d.  Child  v.  Wright,  7  East,  259),  or  purchased 
from  (Bailie  r.  Oale,  2  Yes.  48),  or  in  the  occupation  of,  another  person 
(Oardner  r.  Harding,  8  J.  B.  Moore,  666;  Paris  v.  Miller,  6  Mau.  & 
SeL  408),  or  of  the  testator  himself  (Denn  d.  Richardson  r.  Hood,  7  Taunt. 
35 ;  Doe  d.  Pottow  t.  Fricker,  6  Exch.  610),  will  confer  an  estate  in  fee 
simple  on  A.,  although  die  word  "estate"  be  used  in  another  part  of  the 
will,  in  an  express  devise  for  life  (Randall  y.  Tuehin,  6  Taunt.  410 ;  Ihhet- 
son  y.  Beckvdith,  Ca.  t.  Talb.  167;  Wilkinson  v.  Chapman,  3  Russ.  146; 
sed  Tide  Doe  d.  Lean  r.  Lean,  1  Q.  B.  229;  4  P.  &;  D.  662.  The  decision 
ofPettifvard  v.  Prescott,  7  Ves.  641,  may  be  considered  as  orerruled. 

Mere  introductory  words  in  the  will  containing  the  word  **  estate,"  such  as 
''  as  t9o  all  my  worldly  estate,"  will  not  of  themselves  enlarge  into  a  fee  a  de- 
vise of  lands,  not  described  so  as  to  pass  such  estate  (Fragmorton  v.  Wright, 

2  Wm.  Black.  889;  Loveaeres  d.  Mttdge  v.  Blight,  Cowp.  862;  Denn 
d.  Qaskin  v.  Oaskin,  lb.  667 ;  Doe  d.  Small  v.  Atte^n,  8  T.  R.  487 ;  sed 
vide  Ghrayson  v.  Atkinson,  1  Wils.  333),  although  they  may  if  the  word 
**  estate"  is  made  use  of  in  such  a  manner  as  to  comprehend  the  subsequent 
devise  (GaU  v.  Esdaile,  8  Bing.  823;  1  Moo.  &  8c.  4H6;  sed  vide  B.  C. 
1  Russ.  &  My.  640. 

Although,  after  a  devise  of  an  "  estate"  with  or  without  words  of  locality, 
to  a  person  for  life,  if  ''the  same"  be  given  to  another  person,  the  fee 
would  thereby  pass  (Challenger  v.  Sliepherd,  8  T.  R.  697 ;  sed  vide  Wight 
V.  Leigh,  16  Yes.  864),  this  would  not  be  the  case  if  there  were  no  re- 
ference to  the  former  gift.  Thus  suppose  A.  devised  ail  his  fSreehold  estate 
called  B.  to  C.  for  life,  and  then  afterwards  gave  his  above-devised ''  lanM^ 
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to  C.9  this  would  only  give  C.  a  life  interest,  (See  Doe  t«  Tucker,  3  B. 
Sc  Ad.  473;  Roe  d.  Barnes  y.  Blackett,  Cowp.  235;  Doe  y.  ChmlUm, 
6  B.  &  Ad.  122 ;  S.  C.  2  Nev.  &  Man.  247 ;  Vick  v.  Sueter,  8  El.  & 
Bl.  219 ;  Bed  vide  Moone  t.  Heagemanj  Willes,  138.)  Where,  however, 
there  is  a  devise  of  an  estate,  although  by  reference  to  a  former  descrip- 
tion not  capable  in  itself  of  carrying  the  fee  {Doe  d.  Bates  t.  Clayton^ 
8  East,  141 ;  Doe  d.  AUport  y.  Baron,  4  Mau.  &  8eL  366 ;  Uthwatt  t. 
Bryant,  6  Taunt  317),  an  estate  in  fee  simple  will  pass.  It  may,  howcYer, 
be  cut  down  to  a  more  limited  estate  by  the  context  {Bruce  y.  Bainbridgz, 

5  J.  B.  Moore,  1 ;  &  C  2  Brod.  &  Bing.  123;  and  see  Spry  y.  Brom- 
field,  7  Mees.  &  W.  545 ;  10  Sim.  94),  but  the  intention  must  be  clear. 

Doe  d.  Lady  Dacre  y.  Roper ^  11  East,  518. 

The  devise  of  the  rents  of  an  estate  to  a  person,  his  heirs  and  assigns,  will 
pass  the  fee  in  the  same  way  as  if  it  had  been  a  devise  of  the  estate.  Stewart 
y.  Oamett,  3  Sim.  398. 

The  terms  ^' inheritance"  (Widlake  y.  Harding,  Hob.  2;  8.  C,  nom. 
Wkitlock  y.  Harding,  Moore,  873),  "real  effects"  (when  it  appears  from 
the  context  to  comprehend  land)  (Orayson  y.  Atkinson,  1  Wils.  333; 
Hogan  v.  Jackson,  Cowp.  299 ;  3  Bro.  P.  C.  388,  Toml.  Ed. ;  Lord 
Torrington  y.  Bowman,  22  L.  J.,  Ch,,  236),  "  property"  {Roe  d.  Shell  v. 
Pattison,  16  East,  221;  NichoUs  v.  Butcher,  18  Ves.  193;  Patton  v. 
RandaU,  IJ.  &  W.  189;  Doe  d.  Booley  v.  Roberts,  11  Ad.  &  Ell.  1000; 
3  P.  &  D.  578 ;  Footner  y.  Cooper,  2  Drew.  7),  or  all  "  right  and  tide" 
{Sharp  V.  Sharp,  4  Moore  &  Payne,  445),  or  "  interest"  {Andren  v. 
Soutkouse,  5  T.  R.  292),  in  freehold  lands  would  give  the  fee,  because 
they  are  considered  as  haying  a  mctaning  identical  with  the  word  "  estate.^' 

By  a  devise  simply  of  "  hereditaments"  {Canning  y.  Canning,  Mos. 
240 ;  Hopewell  y.  Ackland,  1  Salk.  239 ;  Denn  d.  Moor  y.  Mellor,  5  T.  R< 
558;  6  T.  B.  175;  1  Bos.  &  Pul.  558;  2  Bos.&  PuL247;  Doe  d.  Sma/I 
y.  ^i^n,  8  T.  R.  503 ;  sed  yide  Smith  y.  Tindal,  11  Mod.  103),  tenements 
(ante,  588),  lands  (lb.),  manors  {Paice  y.  Archbishop  of  Canterbury,  14 
Ves.  364),  or  perpetual  advowson  {Pocock  y.  Bishop  of  Lincoln,  3  Brod. 

6  Bing.  27),  an  estate  for  life  only  would  pass. 

The  fee  in  reversion  or  remainder  wiU  pass  by  the  words  ^' reversion" 
{Bailis  y.  Gale,  2  Ves.  48 ;  but  see  Peiton  y.  Banks,  1  Vem.  65)  or  "re- 
mainder** {Norton  y.  Ladd,  1  Lut  755),  and  it  seems  to  be  the  better 
opinion  that  the  words  "  part"  or  "  share"  of  themselyes  would  carry  the  fee 
{Montgomery  y.  ^fontgomery^ZJ,  &  L.  47 ;  Doe  d.  Atkinson  y.  Fawcett, 
3  C.  B.  274;  Green  y.  Marsden,  1  Drew.  646,  653;  sed  yide  MiddlttM 
y.  Swain,  Skinn.  339),  they  will  clearly  do  so  if  used  in  conjunction  with  die 
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word  "  estate,"  as  all  "  my  share  of  B.  and  my  other  estates."  Paris 
Y,  Miller y  5  Mau.  k  Sel.  408;  and  see  and  consider  Behh  v.  Penoyre,  11 
East,  160. 

Again,  where  the  devise  is  in  such  terms  as  show  it  to  be  the  testator's 
intention  that  the  devisee  should  have  complete  power  and  control  over  the 
property,  the  fee  will  pass  even  in  the  absence  of  all  words  of  limitation. 
Thus  a  devise  of  land  to  A.  '^  to  give  and  sell,"  or  '*  to  give  and  sell  and  do 
therewith  at  his  pleasure"  (Br.  Dev.  pi.  39;  Whiikon  v.  deyton,  1  Leon. 
156;  8  Vin.  Abr.  234,  pi.  2 ;  Jennor  v.  Hardy ^  1  Leon.  283) ;  in  fee  simple 
(Co.  Litt.  9  b ;  8  Vin.  Abr.  206,  pi.  8),  "  to  give  away  at  death  to  whom  he 
pleases"  (Timervell  v.  Perkins^  2  Atk.  102),  to  "  be  at  his  discretion" 
(Whitkon  V.  Clayton^  1  Leon.  156;  8  Yin.  Abr.  235,  pi  7;  see  also  Oood- 
title  V.  Otway,  2  Wils.  6)  has  been  held  to  give  the  fee,  but  a  devise  of  land 
"  to  be  freely  possessed  and  enjoyed"  has  been  held  only  to  give  a  life 
estate.  Qoodright  d.  Drewry  v.  Barron^  11  East,  220;  and  see  Doe  d. 
Ashby  V.  Baines,  2  C.  M.  &  R.  23;  5  Tyr.  655;  Bromitt  v.  Moor^  9 
Hare,  378 ;  Doe  d.  Hickman  v.  Haslewood,  6  Ad.  &  Ell.  167. 

Copyholds  not  being  within  the  statute  De  donvt  conditionalibuSy  if  theje 
be  no  custom  of  the  manor  that  they  may  be  entailed,  words  which  would 
confer  an  estate  tail  in  freehold  lands  will  confer  in  them  an  estate  in  fee 
simple  conditional,  which  will  become  absolute  on  the  birth  of  issue  entitled 
to  inherit  under  the  devise  {Doe  d.  Blesard  v.  Simpson^  3  Scott,  N.  R.  774 ; 
3  Man.  &  Gr.  929;  Doe  d.  Spencer  v.  Clark,  5  B.  &  Aid.  458);  the 
result  is  the  same  in  the  case  of  an  inheritance  of  a  personal  character. 
Stafford  v.  Buckley,  2  Ves.  170. 

Where  land  is  given  to  a  person  for  life  with  remainder  to  his  heirs  or 
right  heirs,  he  will,  according  to  the  rule  in  Shelley's  Case,  take  an  estate  in 
fee  simple.    See  Shelley's  Case,  and  note,  ante,  p.  448. 


JVhat  Words  confer  an  Estate  in  Fee  in  Wills  coming  within  the  Opera- 
tion of  the  Wills  Act. 

The  rule  of  construction  which  we  have  just  examined  as  to  what  would 
confer  a  fee  in  wills  under  the  old  law,  was  not  only  much  complicated 
bj  questions  arising  out  of  exceptions  from  it,  but  oflen  defeated  the  inten- 
doiis  of  the  testator ;  for,  as  was  well  observed  by  Lord  Mansfield, "  generally 
speaking,  no  common  person  has  the  smallest  idea  of  any  difference  between 
giving  a  horse  and  a  quantity  of  land,  and  common  sense  would  never  teach 
any  man  the  difference."  (Cowp.  306.)  To  prevent,  therefore,  the  litigation 
arising  from  a  mode  of  construction  which  clashes  with  the  vulgar  accepta^ 
tion  of  terms,  it  has  been  enacted  by  1  Vict.  c.  26,  s.  28  (which  is  not 

T.L.C.  Q  Q 
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Next,  with  regard  to  those  cases,  under  the  old  law,  where  the  owner  of 
the  inheritance  himself  took,  not  hy  purchase,  but  hj  descent,  considerable 
difficulty  arose  in  determining  from  whom,  upon  his  death,  the  descent  was 
to  be  traced,  whether  from  him  or  from  some  ancestor  through  whom  he 
obtained  the  estate. 

In  the  case  of  corporeal  hereditaments,  it  was  essential  that  the  owner  of 
the  estate,  in  order  that  his  heirs  might  be  able  to  take  from  him  by  descent, 
should  acquire  actual  seisin  thereof,  according  to  the  legal  maxim  ^'seisina 
facit  stipitem  ;*'  and  this  he  might  do,  either  by  his  own  actual  entry  thereon 
(Watk.  Desc.  44),  or,  in  the  case  of  an  infant  heir,  by  the  entry  of  his  lord 
or  guardian  which  would  be  sufficient  (Fitzh.  Abr.  tit  **  Discent,''  12;  Bro. 
Abr.  tit.  «  Djscent,"  19 ;  tit.  "  Entre  Congeable,"  37 ;  tit. '« Seisin,"  18 ;  1 
Com.  Dig.  tit.  "  Assize"  (B.  4) ;  3  Co.  42  a ;  9  Co.  106 a;  Co.  Cop.  s.41, 
p.  95 ;  Rex  y.  Sutton,  5  Nev.  &  Man.  353 ;  3  Ad.  k  £11.  611 ;  Long  y. 
Myles,  Fox  &  Smith,  Ir.  K.  B.  Rep.  1)  ;  even  although  the  guardian  might 
not  have  been  formally  assigned.  Ooodtitle  d.  Newman  y.  Newmany  3 
Wil9.628;  9  Co.  106  a. 

So  the  entry  of  one  coparcener,  joint  tenant  or  tenant  in  common,  under 
the  old  law,  was  a  sufficient  entry  for  all.    Watk.  Desc.  52. 

Entry,  however,  by  the  owner  of  the  fee,  was  not  necessary  where  the 
land  was  in  the  possession  of  a  tenant  for  a  term  of  years,  inasmuch  as  that 
would  be  considered  as  the  possession  of  his  landlord  (Srediman^s  Case,  6 
Co.  56  b,  239  b,  n.  (2) ;  Watk.  Desc.  49) ;  nor  where  he  exercised  acts  of 
dominion  over  the  inheritance,  as  by  repairing  houses  or  fences  (Watk. 
Desc.  59 ;  and  see  1  Leon.  265),  or  by  the  receipt  of  rents  (Co.  litt  15),  as 
he  would  then  be  considered  as  seised  of  the  estate. 

Where  the  owner  of  the  inheritance  had  thus  obtained  actual  seisin,  the 
descent  was  traced  from  him ;  if  he  had  not  done  so,  then  it  was  traced 
from  the  next  preceding  ancestor  who  had  obtained  seisin ;  and  if  none  had 
done  so,  then  from  the  last  purchaser  of  the  estate.  See  1  Real  Prop*.  Rep. 
p.  15. 

In  the  case  of  incorporeal  hereditaments,  as  rents  or  advowsons,  of  which 
actual  seisin  could  not  be  had,  the  receipt  of  the  rents,  or  in  the  case  of  an 
advowson,  the  presentation  to  the  church  (Co.  litt.  15 b ;  Fitz.  N.  B.  36,  £ ; 
Watk.  Desc.  60),  would  be  a  sufficient  constructiye  seisin  to  constitute 
the  owner  of  the  stock  from  which  the  descent  was  to  be  traced.  Where, 
however,  the  church  was  appendant  to  a  manor,  of  which  he  had  actual  seisio, 
that  would  also  give  actual  seisin  of  the  advowson.  Co.  Idtt.  15  b,  n.  (1), 
29  a,  note  (4),  49  a ;  Gilb.  Ten.  18 ;  Chancellor  of  Cambridge  v.  Wal- 
grave,  Hob.  126 ;  Newman  v.  Holdmnfast,  1  Stra.  54;  Rex  v.  Bithap  of 
Llandaff,  2  Sti-a.  1011 ;  Flayre  v.  Crouch,  Moore,  90,  pi.  223. 
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Where  a  person  was  entitled  to  a  remainder  or  reversion  in  fee,  as,  for 
instance,  where  there  was  a  fi'eehold  interest  in  another  person  either  ander 
some  limitation  ( Watk.  Desc.  1 10 ;  Hayes's  Introd.  277)  or  by  operation 
of  law,  as  where  the  father  of  an  heir  was  tenant  by  the  curtesy  (Litt.  s.  394 ; 
Co.  litt  241  b ;  Fitz.  N.  B.  194;  D.  &  E. ;  2  Inst  30,31;  3Co.  23b),  or  his 
mother  was  endowed  of  a  third  part  of  the  estate  (Bro.  Abr.  tit  "  Discent," 
19;  lb.  tit.  "  Tenant  per  la  Curtesie,"  10 ;  Co.  Litt  241  b ;  Gilb.  Ten.  27),  or 
where  he  was  entitled  to  a  fee  simple  which  was  limited  to  take  effect  on  the 
determination  of  another  by  way  of  executory  devise ;  although  in  such  cases 
during  the  continuance  of  the  prior  interests  he  could  not  obtain  actual  $eisinj 
so  as  to  change  the  mode  of  descent,  he  might,  nevertheless,  exercise  such 
acts  of  ownership  over  his  estate,  as  by  granting  it  over  for  a  term  of  life  or 
in  tail  (8  Co.  35  b ;  Co.  litt.  15  a,  191  b),  or  by  making  a  conveyance  to 
uses,  so  that  the  fee  was  taken  back  by  express  limitation  or  resulting  use 
{^Stringer  v.  Nerv^  9  Mod.  363),  and  thus  have  constituted  himself  the  stock 
from  which  the  descent  was  to  be  traced,  such  acts  of  ownership  being  equiva^ 
lent  to  the  actual  seisin  of  an  estate  which  was  capable  of  being  reduced 
into  possession.    Watk.  Descents,  116. 

Where,  however,  no  acts  were  done  by  the  owner  of  property  not  capa- 
ble of  actual  seisin,  equivalent  thereto  (except  in  the  case  of  a  remainder  or 
reversion),  any  claimant  of  the  estate  must  have  made  himself  heir  either 
to  the  person  who  last  exercised  such  acts  of  ownership,  or  to  the  last  pur- 
chaser.   Hayes's  Introd.  276. 

If,  however,  the  owner  of  a  remainder  or  reversion  died  without  having 
done  any  act  equivalent  to  actual  seisin,  the  descent  was  traced,  in  case  of  a 
remainder  from  the  first  purchaser,  or  in  other  words,  from  the  person  to 
whom  the  remainder  was  limited  on  its  creation,  and  in  the  case  of  a  rever- 
sion from  the  maker  of  the  particular  estate  on  which  the  reversion  was 
expectant,  and  of  whose  fee  it  was  the  undisposed  of  residue.  Haye^*s 
Introd.  277. 

<<  This  law,"  as  observed  by  the  Real  Property  Commissioners,  ^'  pro- 
duced many  anomalous  consequences :  as  it  sometimes  made  it  a  matter  of 
chance  whether  a  whole  sister  or  a  half  brother  of  the  person  who  last  died 
entitled,  or  whether  a  father  or  an  uncle,  or  more  remote  relation  of  the  per- 
son who  last  actually  enjoyed  the  property,  should  inherit ;  and  it  might 
happen  that  one  part  of  a  family  estate,  having  been  in  the  occupation  of 
a  tenant,  should  go  one  way,  another  part,  as  to  which  the  possession  might 
have  remained  vacant  during  the  time  of  the  person  last  entitled,  should  go 
another  way."    1  Real  Prop.  Com.  15. 

To  obviate  the  inconveniences  occasioned  by  this  state  of  the  law,  it  was 
enacted  by  3  &  4  Will.  4,  c.  106,  s.  2,  '^  that  in  every  case  descent  shall  be 
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traced  from  the  purchaser ;  and  to  the  intent  that  the  pedigree  may  never 
be  carried  further  back  than  the  circumstances  of  the  case  and  the  nature  of 
the  title  shall  require ;  the  person  last  entitled  to  the  land  (which  term  land 
by  the  interpretation  clause  is  made  applicable  to  every  species  of  property 
transmissible  to  heirs)  shall,  for  the  purposes  of  the  act;  be  considered  to 
have  been  the  purchaser  thereof,  unless  it  shall  be  proved  that  he  inherited  the 
same,  in  which  case  the  person  from  whom  he  inherited  the  same  shall  be  conr 
sidered  to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inhmted 
the  same;  and  in  like  manner  the  last  person  from  whom  the  land  shall  be 
proved  to  have  been  inherited  shall  in  every  case  be  conmdered  to  have 
been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same/' 

We  must  bear  in  mind  that  in  the  interpretation  clause  of  the  act  (sect  1) 
a  purchaser  is  defined  to  mean  '^  the  person  who  last  acquired  the  land 
otherwise  than  by  descent,  or  than  by  any  escheat,  partition  or  inclosufe,  by 
the  effect  of  which  the  land  shall  have  become  part  of  or  descendible  in  the 
same  manner  as  other  land  acquired  by  descent." 

It  seems  atone  time  to  have  been  supposed,  under  the  second  section,  that 
if  a  man  purchased  in  fee,  and  died  leaving  issue  two  daughters  only,  and 
one  of  the  daughters  afterwards  died  intestate,  leaving  issue  a  son,  the 
descent  was  to  be  traced  from  the  fhther  as  purchaser,  and  that  the  share  of 
the  deceased  daughter  would  descend  to  her  surviving  sister  and  to  her  own 
son  in  coparcenaiy;  and  consequently  in  the  result  the  surviving  sister 
would  take  three-fourths  and  the  son  one-fourth  only  of  the  entirety.  It 
has  been  decided,  however,  that  in  such  case  the  son  will  take  the  whole 
of  his  mother's  share.  See  Cooper  v.  France,  14  Jur.  214;  and  a  veiy 
able  article,  10  Jur.  71,  by  Mr.  Joshua  Williams;  Will.  Real  Prop.  983^ 
Append.  A ;  Sugd.  Real  Prop.  Stat.  282. 

Not  only  must  the  descent  now  be  traced  from  the  last  purchaser ,  but  the 
q^ber  of  persons  coming  within  that  term  has  been  increased,  because, 
under  the  old  law,  where  a  testator  made  the  same  disposition  eitha  by  will 
or  deed  as  the  law  would  have  done  bad  he  died  intestate,  viz.  in  ftvour  of 
his  heir,  the  latter  took  by  descent j  as  being  his  preferable  title,  and  not  by 
purchase  (see  4  Real  Prop.  Rep.  74,  75;  Co.  Litt.  22  b;  Coundenand 
Clerh's  Case,  Hob.  30 ;  Pybus  v.  Mitford,  1  Ventr.  372),  as  well  when 
the  estate  was  equitable  as  when  it  was  legal  (Watk.  Desc.  171),  and  in  the 
case  of  copyholds  as  well  as  freeholds  (Feame,  68,  C.  R. ;  Moe  d.  Noden  v. 
6^rt^^ 4 Burr.  1952;  Thrustoutd..  Oowery.  Cunningham,^  Wm.  Black. 
1046).  So,  likewise,  where  a  person  seised  in  fee  granted  away  a  part  of  his 
interest  with  remainder  to  his  own  right  heirs,  he  was  held  to  have  contbaed 
seised  of  the  reversion  as  part  of  his  former  estate,  which  remained  de- 
scendible in  the  same  line  as  if  no  conveyance  had  been  made.    Beads  v. 
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Morpeth,  Cro.  Elix.  321 1  Moore^  284,  nom.  Fenwick  v.  Mitforth;  Bing- 
ham's  Case,  %  Co.  91  a ;  Oadolpkin  y.  Abingdon,  2  Atk.  57 ;  WiUs  y. 
PaioMT,  Wm.  Black.  687 ;  5  Burr.  2615 ;  Chobnandefy  v.  Clinton,  2  Mer. 
173;  2  B.  &  Aid.  625;  2  J.  &•  W.  1 ;  4  Bligh,  1 ;  Locke  y.  Southwood, 
1  Mj.  k  Cr.  411. 

The  law  upon  this  subject  is  now  materially  altered,  for  by  3  &  4  Will.  4, 
c.  106,  s.  3,  it  is  enacted,  ^^  that  when  any  land  shall  haYe  been  deYised,  by 
any  testator  who  shall  die  after  the  Slst  December,  1833,  to  the  heir  or  to 
the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be  con- 
sidered to  haYO  acquired  the  land  as  a  detfisee  and  not  bjf  descent ;  and  when 
any  land  shall  haYe  been  limited  by  any  assurance  executed  after  the  said 
Slst  December,  1833^  to  the  person  or  to  the  heirs  of  the  person  who  shall 
thereby  baYe  oonYcyed  the  same  land,  such  person  shall  be  considered  to 
haYe  acquired  the  same  as  a  purchaser  by  Yirtue  of  such  assurance,  and 
shall  not  be  considered  to  be  entitled  thereto  as  his  farmer  estate  or  part 
thereof." 

MoreoYcr  it  is  enacted,  '*  that  when  any  person  shall  haYe  acquired  any 
land  by  purchase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body  of 
any  of  his  ancestors,  contained  in  an  assurance  executed  after  the  said  31st 
December,  1833,  or  under  a  limitation  to  the  heirs  or  to  the  heirs  of  tbe 
body  of  any  of  his  ancestors,  or  under  any  limitation  haYing  the  same  effect, 
contained  in  a  will  of  any  testator  who  shall  depart  this  life  after  the  said 
Slst  day  of  December,  1833,  then  and  in  any  such  cases  such  land  shall 
descend,  and  the  desoent  thereof  shall  be  traced  as  if  the  ancestor  named  in 
such  limitation  had  been  the  purchaser  of  such  land.''  Sect.  4.  See  Wright- 
son  Y.  Macaulay,  14  Mees.  &  W.  214 ;  Winter  y.  Perratt,  9  C.  &  F.  606. 

Under  the  old  law  brothers  and  sisters  claimed  by  descent  immediately 
through  each  other,  without  mention  of  the  &ther,  though  liYing  (Colling- 
wood  Y.  Pace,  1  Vent.  413;  Bridg.  by  Bann.  410).  Now  '^  no  brother  or 
sbter  shall  be  considered  to  inherit  immediately  from  his  or  her  brother  or 
sister,  but  cYery  descent  from  a  brother  or  sister  shall  be  traced  through  tbe 
parent."    3  &  4  Will.  4,  c.  106,  s.  5. 

Again,  under  the  old  law  it  was  a  maxim  always  acted  upon  that  "  the 
inheritance  might  lineally  descend  but  not  ascend"  (latt  s.  3),  though  it 
might  ascend  in  the  collateral  line  (Co.  Litt  11  a)  ^  and  although  it  might 
circuitously  descend  to  the  father  as  the  heir  of  his  son's  collateral  heir,  it 
would  escheat  before  it  would  go  to  the  father  by  lineal  ascent  as  the  heir  of 
his  son  (3  Co.  40  a).  Thus  if  a  man  died  without  issue,  leaYing  no  relatiYc 
except  his  &ther,  the  land  would  escheat;  if  he  left  his  fatherand  an  uncle 
(his  father's  brother)  surviYing,  the  uncle  would  succeed  to  his  property  as 
heir,  and  if  he  entered  into  the  land,  and  died  without  issue,  the  father  would 
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then  succeed,  as  collateral  heir  to  his  brother  and  not  by  lineal  ascent  as 
heir  to  his  son  (Litt.  s.  3 ;  see  also  Catcper  y.  Catcper,  2  P.  Wms.  734, 735; 
Eastwood  V.  Vincke,  lb.  613).  The  father,  however,  might  take  by  pur- 
chase as  next  of  blood  of  his  son ;  as  if  a  letfSe  were  made  to  the  son  for  life, 
remainder  to  his  next  of  blood,  the  father  would  take  the  remainder  by  pur- 
chase.    Co.  litt.  10  b. 

There  being  no  valid  reason  for  the  exclusion  of  lineal  ancestors,  it  has 
been  enacted,  "  that  every  lineal  ancestor  shall  be  capable  of  being  heir  to 
any  of  his  issue ;  and  in  every  case  where  there  shall  be  no  issue  of  the  piu^ 
chaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in  preference  to  any  per- 
son who  would  have  been  entitled  to  inherit,  either  by  tracing  his  descent 
through  such  lineal  ancestor,  or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother  or 
sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue,  other  than  a 
nearer  lineal  ancestor  or  his  issue."     Sect.  6. 

If,  therefore,  in  a  case  arising  under  the  new  law,  a  man  died  leaving 
brothers  and  sisters  and  a  father^  his  father  would  take  as  heir  before  the 
eldest  brother. 

It  is  further  enacted,  ^*  that  none  of  the  maternal  ancestors  of  the  person 
from  whom  the  descent  is  to  be  traced,  nor  any  of  their  descendants,  shall 
be  capable  of  inheriting  until  all  his  paternal  ancestors  and  their  descend- 
ants  shall  have  failed ;  and,  also,  that  no  female  paternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until  all 
his  male  paternal  ancestors  and  their  descendants  shall  have  failed ;  and  that 
no  female  maternal  ancestor  of  such  person,  nor  any  of  her  descendants,  shall 
be  capable  of  inheriting  until  all  his  male  maternal  ancestors  and  their  de- 
scendants shall  have  failed."    Sect.  7. 

The  next  section  merely  declares  that  to  be  law  which  is  laid  down  bj 
Mr.  Justice  Blackstone  in  his  Commentaries  (see  Vol.  2,  p.  238 ;  and  see 
Hawkim  v.  Shewing  1  S.  &  S.  257 ;  Dames  v,  Lowndes j  1  Scott,  56;  5 
Bing.  N.  C.  169).  It  enacts  and  declares,  '^  that  where  there  shall  be  a 
failure  of  male  paternal  ancestors  of  the  person  from  whom  the  descent  is 
to  be  traced,  and  their  descendants,  the  mother  of  his  more  remote  male 
paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or  heirs  of  such 
person,  in  preference  to  the  mother  of  a  less  remote  male  paternal  ancestor, 
or  her  descendants ;  and  where  there  shall  be  a  failure  of  male  maternal 
ancestors  of  such  person  and  their  descendants,  the  mother  of  his  more 
remote  male  maternal  ancestor,  and  her  descendants,  shall  be  the  heir  or 
heirs  of  such  person,  in  preference  to  the  mother  of  a  less  remote  male 
maternal  ancestor,  and  her  descendants."     Sect.  8. 

Under  the  old  law,  a  brother  or  sister  of  the  half  blood  could  not  take  bj 
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descent  from  a  brother  or  sister  by  a  different  father  or  mother.  Thus  if  a 
man  had  issue  two  sons  by  different  wives,  and  the  elder  purchased  land  in 
fee  simple,  and  died  without  issue,  the  uncle  or  some  other  collateral  relation 
of  the  elder  brother  would  take  as  his  heir,  because  the  younger  brother  was 
of  the  half  blood  (Litt.  s.  6) ;  and  if  the  elder  brother  had  a  sister  of  the 
whole  blood,  she  would  have  succeeded  before  the  brother  of  the  half  blood. 
Litt  s.  7. 

So,  likewise,  if  in  the  last  case  the  lands  had  descended  from  the  father 
to  his  eldest  son,  and  the  eldest  son  had  acquired  seisin  thereof,  or  what  we 
hare  before  seen  was  in  some  cases  equivalent  thereto,  the  eldest  son  thereby 
made  himself  the  stock  from  which  the  descent  was  to  be  traced,  and  his 
Bister  succeeded  to  him  as  heir  in  preference  to  the  brother  of  the  half  blood, 
according  to  the  well-known  rule,  possessio  fratris  defeodo  simplici  facit 
sororem  esse  Jusredem.  If,  however,  the  eldest  brother  had  not  obtained  seisin, 
or  what  was  considered  tantamount  thereto,  the  descent  would  have  been 
traced  from  the  father,  and  in  that  case  the  brother  of  the  half  blood  would 
take  in  preference  to  the  sister  of  the  whole  blood  of  the  deceased  brother. 
Litt-  s.  8 ;  Sir  W.  Jones,  361. 

A  brother  of  the  half  blood  might,  however,  succeed  to  the  property  cir- 
cuitously,  though  the  collateral  heir  of  his  brother.  Thus  if  there  were  two 
brothers  by  different  marriages,  and  the  elder  was  seised  of  land  in  fee  and 
died  without  issue,  and  his  uncle  entered  upon  the  land  as  his  next  heir,  and 
died  without  issue,  the  younger  brother  might  take  the  land  as  heir  of  bis 
uncle,  inasmuch  as  he  is  of  the  whole  blood  to  him,  though  he  be  but  of 
the  half  blood  to  his  elder  brother.     Litt.  s.  8. 

Under  the  new  law,  persons  of  the  half  Mood  are  rendered  capable  of 
inheriting  under  the*9th  section  of  3 &4  Will.  4,  c.  106,  which  enacts  '^that 
any  person  related  to  the  person  from  whom  the  descent  is  to  be  traced  by  the 
half  blood,  shall  be  capable  of  being  his  heir ;  and  the  place  in  which  any 
such  relation  by  the  half  blood  shall  stand  in  the  order  of  inheritance,  so  as  to 
be  entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same  degree  of 
the  whole  blood,  and  his  issue,  where  the  common  ancestor  shall  be  a  male, 
and  next  after  the  common  ancestor,  where  such  common  ancestor  shall  be 
a  female ;  so  that  the  brother  of  the  half  blood  on  the  part  of  the  father  shall 
inherit  next  af^er  the  sisters  of  the  whole  blood  on  the  part  of  the  father  and 
their  issue,  and  the  brother  of  the  half  blood  on  the  part  of  the  mother  shall 
inherit  next  after  the  mother."     Sect.  9. 

Moreover,  under  the  old  law,  where  persons  were  attainted  of  high  treason 
or  felony,  they  were  not  only  incapable  of  inheriting  lands,  but  also,  by  reason 
of  the  corruption  of  blood,  of  transmitting  them  to  their  posterity ;  and  no  « 
person  could,  at  any  rate  in  the  case  of  a  fee  simple,  derive  a  title  through  an 
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attainted  person  (Co.  litL  8  a,  891  b ;  Yorke's  Forfeiture,  72, 4tb  Ed.).  It 
should  be  mentioned^  ho weyer,  that  in  the  case  of  a  fee  tail,  if  a  son  of  tenant 
in  tail  was  attainted,  his  child  might  nerertheleas,  by  claiming  per  formam 
doni,  succeed  to  his  grand&ther.  Dowtieis  Ca$ey  3  Rep.  9  b ;  JUanteU  t. 
Mantell,  Cro.  Eliz.  28 ;  Sheffield  v.  Batctiff",  Godb.  305 ;  Hob.  347 ; 
Br.  "  Discent,"  pi.  1 ;  Bro.  "  Forfeiture,"  pi.  37 ;  Yorke's  Forfeiture,  81, 
82 ;  see  also  Attorney 'General  v.  Sir  George  Sands,  imd  note,  poet. 

The  severity  of  the  old  law  has  been  mitigated  by  the  late  act,  which 
enacts,  "  that  when  the  person  from  whom  the  descent  of  any  land  is  to  be 
traced  shall  have  had  any  relation  who,  having  been  attainted,  shall  have 
died  before  such  descent  shall  have  taken  place,  then  such  attainder  shall 
not  prevent  any  person  from  inheriting  such  land,  who  would  have  been 
capable  of  inheriting  the  same  by  tracing  his  descent  through  such  relation, 
if  he  had  not  been  attainted,  unless  such  land  shall  have  escheated  in  con- 
sequence of  such  attainder  before  the  Ist  January,  1834."  '  Sect.  10. 

The  act  is  not  to  ^'  extend  to  any  descent  which  shall  take  place  on  the 
death  of  any  person  who  shall  die  before  the  1st  January,  1834"  (s.  11); 
and  ^^  where  any  assurance  executed  before  the  said  Ist  January,  1834^  or 
the  will  of  any  person  who  shall  die  before  the  same  1st  January,  1834,  shall 
contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person,  under  which 
the  person  or  persons  answering  the  description  of  heir  shall  be  entitled  to 
an  estate  by  purchase,  then  the  person  or  persons  who  would  have  answered 
such  description  of  heir  if  this  act  had  not  been  made  shall  become  entitled 
by  virtue  of  such  limitation  or  gift,  whether  the  person  named  as  ancestor 
shall  or  shall  not  be  living  on  or  after  the  said  1st  January,  1834." 

The  tables  of  descent  under  the  old  and  new  law  may  be  consulted  in 
Blackstone's  and  Stephen's  Commentaries. 

The  canons  of  descent  under  the  old  law,  that  is  to  say,  with  regard  to 
descents  which  took  place  on  a  death  before  the  1st  January,  1834,  are  thus 
laid  down  by  Blackstone :  ~ 

Rule  1.  That  inheritances  shall  lineally  descend  to  the  issue  of  the  person 
who  last  died  actually  seised,  in  infinitum ;  but  shall  never  lineally  ascend* 

Rule  2.  That  the  male  issue  shall  be  admitted  before  the  female. 

Rule  3.  That  where  there  are  two  or  more  males  in  equal  degree,  the 
eldest  only  shall  inherit,  but  the  females  all  together. 

Rule  4.  That  the  lineal  descendants  in  infinitum  of  any  person  deceased 
shall  represent  their  ancestor  j  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living. 

Rule  5.  That  on  failure  of  lineal  descendants  or  issue  of  the  person  last 
seised,  the  inheritance  shall  descend  to  his  collateral  relations,  being  of  the 
blood  of  the  first  purchaser,  subject  to  the  three  preceding  rules. 
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Bttk  6«  That  the  collateral  heir  of  the  person  last  seised  must  be  his  next 
ooUaleral  kinsman  of  the  whole  blood. 

Rule  7.  That  in  collateral  inheritance  the  male  stocks  shall  be  preferred 
to  the  female  (that  is,  kindred  derived  from  the  blood  of  the  male  ancestors, 
however  remote,  shall  be  admitted  before  those  fix>m  the  blood  of  the  female, 
however  near),  unless  where  the  lands  have  in  fact  descended  from  a  female. 

The  following  canons  or  rules  governing  descents  under  the  new  law — 
that  is  to  say,  with  r^ard  to  descents  which  may  take  place  on  or  after  1st 
January,  1884— have  been  laid  down  by  Serjei^it  Stephen  in  his  Com- 
mentaries, vol.  1,  p.  273 : — 

1.  In  every  case  the  descent  shall  be  traced  from  the  purchaser. 

2.  That  inheritances  shall  in  the  first  place  lineally  descend  to  the  issue 
of  the  purchaser  in  infinitum. 

3.  That  the  children  of  the  purchaser  are  preferred  to  th^  own  issue ; 
and,  among  such  children,  males  to  females,  and  an  elder  male  to  a  younger ; 
but  females  (where  there  are  several)  take  together. 

4.  The  issue  of  the  children  of  the  purchaser  represent  or  take  the  place 
of  their  parents  in  infinitum,  the  children  of  the  same  parent  being  always 
subject  (among  each  other)  to  the  same  law  of  inheritance  as  contained  in 
the  third  rule. 

5.  On  failure  of  the  issue  of  the  purchaser,  the  inheritance  shall  descend 
to  the  nearest  lineal  ancestor,  then  living,  in  the  preferable  line ;  supposing 
no  issue  of  a  nearer  deceased  ancestor  in  that  line  to  exist. 

6.  Among  the  lineal  ancestors  of  the  purchaser,  the  paternal  line  (whether 
of  the  purchaser,  or  of  any  ancestor,  male  or  female)  is  always  preferred  to 
the  maternal. 

7.  Where  an  ancestor,  to  whom,  if  living  at  the  purchaser's  death,  the 
inheritance  would,  according  to  the  fifUi  rule,  have  descended,  dies  before 
the  purchaser,  leaving  issue,  the  issue  of  such  ancestor  in  infinitum  shall 
represent  him,  according  to  the  same  law  of  succession  as  before  laid  down 
with  respect  to  the  issue  of  the  purchaser ;  but  with  this  addition,  that  those 
related  by  the  whole  blood  to  the  purchaser  are  preferred  to  those  related 
by  the  ^alf  blood. 

In  case  a  person  die  without  heirs  his  lands  will  escheaty  or  if  during  his 
life  he  commit  felony  or  treason,  they  are  liable  to  forfeiture.  See  Sir 
Oeorge  Sandys  Case,  and  note,  post. 


Liability  of  Lands  in  Fee  Simple  to  Debts,  ^c. 

Lands  in  fee  simple  are  now  liable  to  a  man's  debts  both  by  specialty  and 
simple  contract  (1  Will.  4,  c.  47 ;  3  &  4  WUl.  4,  c  184)  -,  debts  by  specialty, 
however,  having  priority,  except  in  some^cases  where  the  assets  are  equitable* 
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As  where  lands  are  by  the  will  of  the  debtor  charged  with  the  payment 
of  hb  debts,  in  which  case  debts  by  specialty  and  debts  by  simple  contract 
are  payable  pari  passu.  See  2  L.  Gas.  £q.'  80,  note  to  Silk  t.  Prime,  As 
to  what  amounts  to  a  charge  of  debts,  see  lb.  83. 

Formerly,  an  equity  of  redemption  being  equitable  assets,  in  the  ad- 
ministration thereof  in  equity,  debts  by  specialty  and  simple  contract 
were  payable  pari  passu  {Solley  y,  Oorcery  2  Yem.  61 ;  Plunket  t. 
Penton,  2  Atk.  290).  It  has,  however,  been  decided  by  Lord  C3ranworth, 
C.  (when  yice-Chancellor),  that  in  the  administration  of  real  estate,  not 
devised  for  the  payment  of  debts,  an  equity  of  redemption  is,  by  3  &  4  WilL 
4,  c.  104,  assets  in  equity  for  the  payment  of  debts  both  by  specialty  and 
simple  contract,  the  debts  by  specialty  having  precedence  as  in  the  case  of 
purely  legal  assets.     Foster  v.  Handleyy  1  Sim.  N.  S.  200. 

Estates  in  fee  simple  are  also  liable  to  judgment  debts,  crown  debts  and 
lis  pendens.  Prideauz  on  Judgments ;  Williams,  Real  Prop.  66—72 ;  Dart, 
V,  &  P.  252. 


11.  Fee  Simple  determinable. 

Lord  Coke,  in  Edward  Seymor'$  Ccuej  divides  the  fee  simple  determinable 
into  two  classes,  the  first  of  which  is  expressly  derived  out  of  an  absolute  estate 
in  fee ;  and  this  he  again  subdivides  into — 1.  The  fee  simple  conditional,  or 
mortgage.  2.  The  fee  simple  limited  or  qualified.  The  second  of  those 
classes  comprehends — 3.  The  estate  in  fee  derived  out  of  an  estate  taU ;  or, 
in  other  words,  a  base  fee. 


1.  Fee  Simple  conditional  or  Mortgage. 

Where  land  is  conveyed  to  a  man  and  his  heirs,  with  a  condition  that 
upon  payment  of  a  certain  sum  and  interest,  on  a  certain  day,  he  may  re- 
enter, this  is  a  fee  simple  conditional :  if  the  money  be  paid  at  the  time 
agreed  upon,  the  land  again  becomes  the  property  of  the  borrower  or  mort- 
gagor :  if  it  be  not  paid,  at  law  it  becomes  the  absolute  property  of  the 
lender  or  mortgagee.  Courts  of  Equity,  however,  from  a  very  early  period, 
considering  that  the  real  object  of  the  conveyance  was  to  secure  the  payment 
of  principal  and  interest,  relieved  against  the  forfeiture  incurred  by  the  strict 
letter  of  the  conveyance,  and  allowed  the  mortgagor  to  redeem,  upon  his 
making  an  application  in  a  reasonable  time,  and  on  the  payment  of  principal, 
interest  and  costs.  This  right  to  redeem  is  termed  the  mortgagor's  ''  equity 
of  redemption/'  and  Courts  of  Equity  will  not  allow  it  to  be  given  up,  or 
even  (except,  perhaps,  in  the  case  of  family  arrangements)  confined  to  m 
particular  time,  or  class  of  individuals,  by  any  contract  entered  into  by  the 
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mor^agor  at  the  time  of  the  mortgage  (2  L.  Cas.  £q.  756),  although 
the  mortgagee  may  stipulate  for  a  right  of  pre-emption  in  case  of  a  sale, 
lb.  758. 

Upon  these  conditional  conyeyances  (which  are  also  made  for  terms  of 
years  as  well  as  in  fee)  is  built  our  modem  law  of  mortgages ;  and  Courts 
of  Law  still  adherQ  to  their  ancient  severity,  in  considering  the  estate  for- 
feited on  nonpayment  of  the  money  at  the  period  agreed  upon. 

The  necessity  for  the  intervention  of  Courts  of  Equity,  except  in  those 
cases  where  the  legal  rights  of  the  mortgagee  do  not  enter  into  conflict  with 
the  principles  of  equity,  has  given  to  the  latter  Courts  almost  the  entire  ad* 
ministration  of  the  law  as  to  mortgages. 

Legal  Estate  and  Mights  of  the  Mortgagee^ 

The  legal  estate  of  the  mortgagor  may  be  transferred  by  him,  by  act  inter 
vivos,  or  may  be  devised  by  hb  will ;  otherwise  it  descends  to  his  heir^ 
at-hw  according  to  the  usual  rules  relating  to  descents. 

Estate  of  the  Mortgagor. 

An  equity  of  redemption,  although  at  one  time  looked  upon  as  a  mere 
right,  was  held  by  Lord  Hardwicke  to  be  an  estate  in  the  land,  and  may 
therefore  be  devised,  entailed  or  conveyed ;  and  in  the  event  of  the  owner 
dying  intestate,  its  descent  is  governed  by  the  laws  applicable  to  the  land 
itself  Casbome  v.  Scarfe,  1  Atk.  603;  2  L.  Cas.  Eq.  760;  Farvcett  v. 
Lowther,  2  Yes.  304 ;  see  ante,  p.  594. 

2.  Fee  Simple  limited  and  qualified  derived  out  of  an  Estate  in  Fee. 

A  fee  simple  limited  and  qualified,  derived  out  of  an  estate  in  fee  simple, 
is  determinable  upon  the  happening  of  some  event.  Thus  where  there 
is  a  limitation  to  a  person  and  his  heirs,  so  long  as  another  person  has 
heirs  of  his  body  (Plowd.  557 ;  10  Co.  97  b ;  3  Leon.  117),  so  long  as  St. 
Paul's  shall  stand  (Plowd.  Com.  349,  557),  till  the  marriage  of  a  certain 
person  shall  take  place  (Cro.  Jac.  593;  10  Vin.  Abr.  233),  until  a  minor 
shall  attain  his  age  of  twenty-one  years  {Spenser  v.  Chase,  10  Vin.  Abr. 
208 ;  1  Prest.  Est  433),  OTy  in  fact,  until  any  particular  act  be  done  (lb.  and 
see  Dy.  300  b ;  Blagrave  v.  Clem,  2  Vem.  523,  578 ;  Thomasin  v.  Mack- 
worthy  Carter,  75 ;  Bosmorth  v  Farrand,  lb.  107),  it  will  confer  a  fee 
simple  limited  or  qualified,  which  has  been  defined  as  an  estate  which  m^y 
in  certain  events  continue  for  ever  (1  Prest.  Est.  431 ;  Plowd.  557;  Shep. 
Touch.  97) ;  for  instance,  suppose  a  limitation  to  be  made  to  a  man  and  his 
heirs  till  the  marriage  of  B.,  or  till  the  return  of  C.  fix>m  Rome,  and  the  death 
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of  B.  happen  before  his  marriage^  or  the  death  of  C  takes  place  before 
his  return  from  Rome)  hj  these  circunstances  it  becomes  imposBible  that 
the  eyent  expressed  for  the  determination  of  the  estate  should  ever  arise, 
and  the  estate  will  oontinue  for  erer  in  predsel  j  the  same  manner  as  if  the 
parties  had  not  annexed  to  the  disposition  any  collatentl  limitation,  giTing 
to  the  estate  a  determinable  quality.    1  Prest.  Est  440. 

In  some  caseS|  howerer,  an  estate  is  giren  to  a  man  until  the  happening 
of  an  event  which  must  some  time  or  other  take  place,  as  till  a  tree  shall 
611,  or  while  a  tree  shall  stand ;  in  snch  cases,  the  estate  will  remain  de* 
terminable  (1  Prest  Est  440),  unless  the  person  who  has  the  remainder  or 
reversion  expectant  on  such  estate,  rdease  his  interest  to  the  person  having 
the  determinable  fee.    lb. 

Again,  under  this  head  may  be  classed  estates  in  fee  liable  to  be  deCeN 
mined  by  an  executory  devise,  till  they  are  discharged  by  the  event  or  by 
release,  from  the  detenninable  quality.  Ooodright  v.  Searle,  2  Wils.  29; 
1  Prest  Est  445. 

If  the  owner  of  a  determinable  fee  convey  that  estate  to  a  man  and  hb 
heirs  generally,  and  without  any  restriction,  the  construction  of  law  on  thb 
conveyance  would  be,  that  the  determinable  quality  annexed  to  the  estate, 
while  in  the  tenancy  of  the  person  by  whom  it  is  conveyed,  shall  follow  the 
same  into  the  hands  of  the  person  to  whom  the  transfer  is  made,  according  to 
the  maxim  **  Nemo  potest  plus  juris  in  alium  transferre  quant  ipse  kabet.^* 
1  Prest  Est  435. 

These  determinable  fees  are  governed  by  the  same  rules  of  descent  as 
the  fee  simple  absolute  and  indeterminable.  Bac.  Abr.  tit.  ''Heir,"  1 
Prest.  Est  445. 


S.  Fee  Simple  limited  or  qualijfied  derived  out  of  Estate  Tail  or  Base  Fee. 

A  base  fee  is  where  a  tenant  in  tail,  with  remainder  to  another,  aliens 
by  such  an  assurance  as  has  only  the  effect  of  barring  his  own  issue,  so  that 
he  confers  thereby  an  estate  determinable  upon  the  failure  of  the  issue  under 
the  entail.  The  nature  of  this  estate,  and  the  mode  by  whioh  it  might,  under 
the  old  law,  and  at  the  present  day  be  created,  can  be  more  conveniently 
taken  into  consideration  when  we  examine  into  the  nature  of  an  estate  tail, 
from  which  it  is  derived. 

IIL  Estate  TaiL 

Taltarum's  Case  is  celebrated  as  the  decision  which  led  to  the  introduction 
of  recoveries,  by  means  of  which  a  tenant  in  tail  whose  estate,  by  the  Statute 
of  Westminster  2  (13  Edw.  1,  c.  I),  was  maUenable,  might  bar  an  estate  tail 
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and  cofiTert  it  into  an  estate  in  fee  simple.  See  Sir  Anthony  MUdmay's 
Case,  6  Co.  40 ;  Taylor  ▼.  Hord,  1  Barr.  115 ;  Martin  cL  TregonweU 
T.  Strachan,  Willes^  452. 

Before  the  Statute  of  Westminster  2  (IS  Edw.  1,  c.  1)^  commonly  called 
the  staUile  De  donis  conditionalibiiSy  where  an  estate  was  conveyed  to  a 
man  and  the  heirs  of  his  body^  with  a  condition  annexed  to  the  gifl^  that  if 
the  grantee  died  without  issue,  the  land  should  revert  to  the  donor,  at 
common  law  this  was  considered  a  fee  simple  conditional,  and  the  convey- 
ance to  the  grantee  and  the  heirs  of  his  body,  was  construed  to  be  equivalent 
to  a  fee  simple  upon  which  no  remainder  could  be  appointed,  in  the  same 
way  as  if  the  gift  had  been  made  to  A.  and  his  heirs,  if  he  had  heirs  of  his 
body.  The  birth  of  the  issue  was  die  performance  of  the  condition,  which, 
for  the  purpose  of  alienation,  made  the  fee  simple,  in  the  hands  of  the  alienee, 
absolute,  by  destroying  the  possibility  of  reverter.  But  if,  before  aliena^ 
tion,  the  donee  had  died  without  issue,  the  lands  reverted  to  the  donor ;  and 
the  remedy  for  recovery  of  the  lands  upon  the  reverter,  was  not  by  entry  of 
the  donor  or  his  heire,  as  for  a  condition  broken,  but  by  a  formedon  in  the 
reverter,.  Hence  it  appears,  that  if  lands  were  given  to  A.  and  the  heirs 
of  his  body,  with  a  condition  expressed,  that  if  A.  died  without  heirs  of  his 
body  the  lands  should  revert;  upon  the  birdi  of  issue  of  A.  the  condition 
was  performed,  and  A.  had  an  immediate  power  of  aliening  the  absolute  fee 
simple;  so  that  for  the  purpose  of  facilitating  the  power  of  alienation,  the 
birth  of  the  issue  was  considered  as  the  performance  and  dispensation  of  the 
condition,  in  a  case  where  the  right  of  entry  was  in  terms  expressed  to  arise 
on  the  foilure  of  issue.    1  Sand.  Uses,  212. 

By  the  statute  De  donis  (13  Edw.  1,  c.  1),  this  interpretation  was  declared 
to  be  contrary  to  the  minds  of  the  givers,  and  the  form  expressed  in  the  gifb 
wherefore  it  is  ordained,  that  **  the  will  of  the  giver,  according  to  the  form 
of  the  deed  of  gift  manifestly  expressed,  be  henceforth  observed;  so  that 
they  to  whom  the  land  was  given  under  such  condition  shall  have  no  power 
to  alien  the  land  so  given,  but  that  it  shall  remain  unto  the  issue  of  them  to 
whom  it  was  given  after  their  death,  or  shall  revert  unto  the  giver  or  his 
heirs,  if  issue  foil,  or  there  is  no  issue  at  all.  And  if  a  fine  levied  hereafter 
upon  land  so  given,  it  shall  be  void  at  law." 

This  statute  thus  enabled  parties  to  establish  perpetual  and  inalienable 
entails,  in  fact  perpetuities. 

The  introduction  and  result  of  this  system  of  inalienable  estates,  and  the 
mode  in  which  the  Judges,  by  the  invention  or  application  of  recoveries,  as 
in  TaUarwm*s  Caee,  enabled  tenants  in  tail  to  unfetter  their  estates,  in 
fovonr  of  the  free  circulation  of  property,  is  thus  graphically  described  by 
Coke :— '^  All  these  perpetuities  were  against  the  reason  and  policy  of  the 
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common  law;  for  at  common  law  all  inheritances  were  fee  simple,  as 
Littleton  saith,  lib.  1,  cap.  '^  Estate  Tail ;''  and  the  reason  thereof  was,  that 
neither  lords  should  be  defeated  of  their  escheatSy  wards,  &c.y  nor  the 
farmers  or  purchasers  lose  their  estates  or  leases,  or  be  evicted  bj  the  hm 
of  the  grantors  or  lessors ;  nor  such  infinite  occasions  of  troubles,  contentions 
and  suits  arise.  But  the  true  policy  and  rule  of  the  common  law  in  this 
point  was,  in  effect,  overthrown  by  the  statute  De  donis  conditionalibos, 
made  anno  13  £.1,  which  established  a  general  perpetuity  by  act  of  par- 
liament (for  all  who  had  hereditaments  would  make  it),  by  force  whereof 
all  the  possessions  of  England  in  effect  were  entailed  accordingly,  which  was 
the  occasion  and  cause  of  the  said  and  divers  other  mischiefs.  And  the  same 
WQS  attempted  and  endeavoured  to  be  remedied  at  divers  parliaments,  and 
divers  biUs  were  exhibited  accordingly  (which  I  have  seen),  but  they  were 
always  on  one  pretence  or  other  rejected.  But  the  truth  was,  that  the  lords 
and  commons  knowing  that  their  estates  tail  were  not  to  be  forfeited  for 
felony  or  treason,  as  their  estates  of  inheritance  were  before  the  said  act  (and 
chiefly  in  the  time  of  Hen.  3,  in  the  Barons'  War),  and  finding  that  they 
were  not  answerable  for  the  debts  or  incumbraiices  of  their  ance^^tors,  nor 
did  the  sales,  alienations  or  leases  of  their  ancestoos  bind  them  for  the  lands 
which  were  entailed  to  their  ancestors,  they  always  rejected  such  bills,  and 
the  same  continued  in  the  residue  of  the  reign  of  £.  1,  and  the  rdgns  of 
E.  2,  E.  3,  R.  2,  H.  4,  H.  5,  H.  6,  and  till  about  the  12th  year  of  K  4, 
when  the  Judges,  on  consultation  had  among  themselves,  resolved,  that  an 
estate  tail  might  be  docked  and  barred  by  a  common  recovery,  and  that  by 
reason  of  the  intended  recompence,  the  common  recovery  was  not  within 
the  restraint  of  the  said  perpetuity,  made  by  the  said  act  of  13  £.  1/'  Sir 
Anthony  Mildmay*$  Case,  6  Rep.  40  a,  1st  Resolution. 

The  ground  upon  which  the  Judges  maintained  recoveries  was  by  a 
fiction,  that  when  the  recoveror  obtained  the  estate,  the  issue  in  lieu  of  it 
obtained  compensation  in  value.  , 

The  mode  in  which  the  operation  was  conducted  was  as  follows: —the 
tenant  in  tail  got  a  friend  to  commence  a  collusive  action  against  him,  and 
then,  as  defendant,  alleged  that  the  tide  had  been'  warranted  by  a  third 
party,  who  at  his  request  was  called  upon  to  defend  the  title  according  to 
his  warranty;  this  person,  who  was  termed  the  vouchee,  being  called 
upon,  admitted  the  warranty,  and  allowed  judgment  to  go  against  him  by 
default,  and  thereupon  judgment  was  given  for  the  plaintiff,  who  was 
termed  the  demandant,  to  recover  the  lands  against  the  tenant  in  tail,  and 
the  tenant  in  tail  had  judgment  to  recover  a  recompence  of  lands  of  equal 
value,  which  (assuming  their  existence  to  be  real)  would  go  to  the  tenant  in 
tail  and  his  issue,  in  lieu  of  those  recovered  by  the  demandant  by  the  de- 
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&alt  of  the  warrantor,  and  their  right  to  the  latter  lands  was  harred,  and 
not  only  was  the  right  of  the  issue,  hut  also  that  of  the  reversioner  or  re- 
mainderman ;  so  that,  subsequently,  the  recoveror  might  reconvey  the  lands 
recoTered  to  the  tenant  in  fee,  or  as  he  should  direct 

In  perusing  Taltarum's  CasSy  it  will  be  seen,  as  observed  by  an  able 
writer,  that  it  was  ''  cunningly  managed"  (Pigot,  Uecov.  9) ;  for,  prima 
facie,  it  seems  to  be  an  adverse  judgment,  and  the  opinion  of  the  Court 
was  for  the  issue  in  tail,  against  the  recovery ;  but  from  the  arguments  of 
the  Judges,  it  appears  they  were  all  of  opinion,  that  if  the  tenant  in  tail 
had  been  actually  seised  of  the  estate  tail  at  the  time  of  the  recovery,  the 
reoompence  in  value  would  then  have  descended  in  lieu  of  the  estate  tail^  and 
therefore  the  issue  in  tail  would  have  been  barred. 

There  were,  however,  many  cases,  in  which  recoveries  were  held  good, 
where  the  parties  barred  could  have  no  advantage  of  the  recompence ;  it  was 
therefore  soon  admitted,  that  the  recompence  in  value  was  a  mere  fiction, 
given  merely  as  a  plausible  reason  for  common  recoveries  when  they  were 
first  invented,  and  that  their  validity  depended,  not  upon  the  recompence  in 
value,  but  because  they  were  common  assurances.  See  Dormer^s  Case, 
I  Co.  Rep.  40  b ;  Martin  d.  Tregonrvell  v.  Strachan,  Willes,  449. 

There  was  another  mode  by  which  estates  tail  might  be  barred,  viz.  by 
a  fine,  a  species  of  assurance  much  more  ancient  than  a  recovery  (Cruise, 
Fines,  c.  1.)  Fines  like  recoveries  were  fictitious  actions ;  but  in  this  re- 
spect differing  from  recoveries  (which  were  actions  carried  completely  out 
to  judgment),  they  were  the  compromises  of  actions  by  the  permission  of 
the  Court,  whereby  the  right  to  the  land  which  was  the  subject-matter  of 
the  action,  was  acknowledged  to  be  the  right  of  some  of  the  parties.  2  Bl. 
Comm.  348. 

They  were  called  fines  from  the  Latin  word  finis  or  end,  because  they 
put  an  eftd  to  fictitious  suits.  (2  Bl.  Comm.  349,  354 ;  Co.  Litt  121  a, 
n.  (1).  Fines,  however,  were  by  no  means  so  efiicacious  as  recoveries; 
for  by  the  latter,  a  tenant  in  tail  in  possession  could  not  only  bar  his 
issue,  but  also  the  remainderman  or  reversioner,  except  in  certain  cases, 
where  the  crown  was  interested,  which  have  been  before  mentioned  (ante, 
p.  385) ;  whereas  by  the  former,  only  the  issue  was  barred,  as  in  Seymor's 
Case,  and  a  limited  estate  in  fee,  or  base  fee  was  created,  determinable  upon 
the  failure  of  the  issue  of  the  person  levying  the  fine.  Co.  Litt  121  a,  n.  (1). 
As  to  the  different  kinds  of  fines  and  their  various  operations,  see  Cruise, 
Fines,  5 ;  Cruise,  Dig.  tit.  35. 

Fines  and  recoveries  are  now  abolished,  and  a  more  simple  mode  of  as- 
surance substituted  for  them  by  3  &  4  Will.  4,  c.  74,  by  deed  enrolled  in 
Chancery,  as  to  which  see  post,  p.  614. 

T.L.C.  R  R 
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Different  Kinds  of  Estates  Tail. 

Tenants  in  tail  are  of  two  kinds; — 1.  Tenants  in  tail  genial;  and,  2. 
tenants  in  tail  special. 

1.  Tenant  in  tail  general  is  where  an  estate  is  limited  to  a  person  and  the 
heirs  of  his  or  her  body,  in  which  case  the  issue  bj  any  marriage  may  bj 
possibility  inherit.     litt.  s.  14^  15. 

2.  Tenant  in  tail  special,  is  where  an  estate  is  limited  to  the  heirs  of  tke 
body  of  two  persons,  either  ab'eady  married^  or  capable  of  intennarriagei 
as  to  A.  and  the  heirs  of  his  body  begotten  upon  B.,  or  to  B.  and  the  faein 
of  her  body  to  be  begotten  by  A.^  or  to  A.  and  B.  and  the  heirs  of  their 
bodies ;  in  all  which  cases,  no  issue,  except  by  the  marriage  of  those  tvro 
persons,  could  by  possibility  inherit.     Litt.  16. 

Again,  estates  tail,  whether  general  or  special,  may  be  limited  to  the  hein 
male  or  the  heirs  female,  each  of  which  will,  in  such  a  case,  take  to  exclusion 
of  the  others.    Litt  21—27. 

As  to  tenant  in  tail  after  possibility  of  issue  extinct,  see  ante,  p.  96. 

What  Words  create  an  Estate  Tail  by  Deed, 

In  deeds  technical  words  are  required  in  order  to  create  an  estate  tail,  in 
the  same  mode,  as  we  have  seen  before,  that  technical  words  are  required  for 
the  creation  of  an  estate  in  fee  simple  by  deed. 

In  the  first  place  there  must  be  words  of  inheritance,  as  the  word  '^  heirs.'' 
'^  For,"  as  observed  by  Coke,  **  seeing  every  estate  tail  was  a  fee  simple  at  the 
common  law,  and  at  the  common  law  no  fee  simple  could  be  in  feofiments 
and  grants,  without  the  word  '  heirs,'  and  that  an  estate  in  fee  tail  is  but 
a  cut  and  restrained  fee,  it  followeth,  that  in  gifts  in  a  man's  lifedme,  no 
estate  can  be  created  without  the  word  '  heirs.' "  Co.  Litt  20  a.  Thus 
if  a  person  give  lands  or  tenements  to  a  man  and  his  seed,  or  the  issue  or 
children  of  his  body,  he  will  only  take  an  estate  for  life,  because  there  are 
no  words  of  inheritance.    lb.  20  b. 

In  a  special  case  the  word  ''  heir"  in  the  singular  number  may  be  suffi- 
cient to  create  an  estate  tail  (89  Ass.  p.  20;  Co.  Litt  20a)  \  so  a  limitation 
to  A.,  and  such  heir  of  her  body  as  shall  be  living  at  her  death,  with 
remainder  over,  for  want  of  such  issue  has  been  held  to  confer  an  estate  tail 
upon  A.    Richards  v.  Lady  Bergavenny,  2  Yem.  324. 

A  gifl,  however,  may  be  good  without  words  of  inheritance  by  refereooe 
to  another  limitation  where  there  are  words  of  inheritance.  Thus  if  a  man 
give  lands  to  A.  and  the  heirs  of  his  body,  remainder  to  B.  in  manner 
aforesaid,  B.  will  take  an  estate  tail.     Co.  litt  20  b. 

The  reference  to  the  previous  limitation  containing  words  of  inheritance 
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must  be  clear^  and  of  tins  Coke  giTes  ns  an  instance;  for  iie  sayB,  ''If  a  man 
letteth  lands  to  A.  for  life,  the  remainder  to  B.  in  tail,  the  remainder  to  C. 
in  fonn4  prsedictft,  this  remainder  is  Toid  for  nnoertainty ;  but  if  the  remain- 
der had  been  to  C.  in  e&dem  form^  this  had  been  a  good  estate  tail ;  for 
idem  semper  proximo  anteoedenti  refertur."    lb. 

There  must  abo  be  words  of  procreation  as  well  as  words  of  inhetitanoe, 
as  heirs  **oftke  body.'*  The  words,  however,  "of  the  body,"  are  not  strictly 
required,  as  words  amounting  to  as  much  will  be  suffident,  to  confer  an 
estate  tail  (Co.  Litt,  20  b).  Thos  if  land  be  given  to  B.  and  the  hebs  which 
Ae  same  B.  shall  lawfully  beget  on  his  first  wife,  this  will  be  a  good  estate 
in  tail  special,  although  B.  had  no  wife  at  the  time  of  the  gift,  and  without 
the  words  ''of  the  body"  (Co.  Litt.  20  b).  So,  as  (!]!oke  says, it  is,  if  lands 
be  given  to  a  man,  and  to  his  heirs  which  he  shall  beget  of  hb  wife,  or 
"to  a  man  and  the  heirs  de came 8U&,  or  to  a  man  and  the  heirs  de  se,  in  all 
these  cases  these  are  good  estates  tail,  although  the  words  ^'  of  the  body" 
are  omitted  (Co.  litt.  20  b.)  A  devise  to  one  et  bseredibus  legitime  pro- 
creatb  is  an  estate  tail  (H.  43  Eliz.,  C.  B.,  Rot.  1406 ;  Maoris  Case,  711), 
but  contra  by  act  executed  (Dormer^s  Case^  7  Co.  41  b).  If  lands  be 
limited  by  deed  to  the  use  of  I.  S.  and  hseredura  masculorum  9Uorum  legi- 
time procreatorum,  remainder  over,  it  is  a  fee  simple ;  but  if  it  be  hseredum 
masculorum  de  se,  or  in  English  the  heirs  of  him  lawfully  begotteuy  especi- 
ally where  there  is  a  remainder  over,  it  is  an  estate  tail  (BedelVs  Case,  7 
Co.  41 ;  Dormer's  Case,  H.  38  Eliz.,  B.  R.,  Rot.  739  ^  HaL  MSS.  note, 
121;  Ca  litt  20  b. 

So  if  a  gift  be  to  a  person  "  and  his  heirs,  if  he  have  heirs  of  his  body, 
and  if  he  dies  without  heirs  of  his  body  to  revert  to  the  donor"  or  to  "  a 
man  and  his  heirs,  and  if  he  die  without  issue,  to  remain  to  another."'  Co. 
litt  21  a ;  IP.  Wms.  57,  n. ;  Burton,  Comp.  s.  652. 

The  rale  in  Shelley's  Case,  which  has  been  before  examined,  is  applicable 
to  estates  tail  equally  with  estates  in  fee  simple.    See  ante,  p.  480. 

What  Words  create  an  Estate  Tail  by  WiU^ 

The  proper  technical  mode  of  creating  an  estate  in  tail  general  is  by  a 
devise  to  a  person  "  and  the  heirs  of  his  body." 

An  estate  in  tail  special,  if  confined  to  the  male  line,  should  be  given  to 
him  "  and  the  heirs  male  of  his  body ;"  if  confined  to  the  female  line,  to 
him  "  and  the  heirs  female  of  his  body." 

In  wills,  however,  technical  words  are  not  essential,  if  expressions  are 
made  use  of  which  show  an  intention  of  the  testator,  in  -devising  the  in- 
heritancei  that  it  should  devolve  only  upon  his  Unedl  descendants,  generally 
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or  specially,  and  not  also  upon  his  relatives  in  th6  ascending  or  collateral 
lines,  according  to  the  ordinary  rules  of  succession.  Thus*  a  deTise  to  A. 
and  his  heirs  lawfully  begotten  {Church  v.  Wyaty  Moore,  637),  or  "  his 
heirs  lawfully  begotten"  for  ever  (Nanfan  v.  Legh,  2  Marsh.  107;  8,  C 
7  Taunt.  85 ;  and  see  Mortimer  v.  Martlet/,  6  Exch.  47 ;  3  De  G.  &  Sm. 
316 ;  sed  vide  8.  C.  6  C.  B.  819).  Although  no  words  of  procreation  be 
used  the  same  result  will  follow.  Thus  a  devise  to  A.  and  his  heirs  male 
{Baker  v.  Wall,  1  Ld.  Raym.  185),  or  right  heirs  male  {Lord  OsstiUton*i 
Case,  3  Salk.  336),  for  ever  (and  see  Doe  d.  Earl  of  Lindsey  v.  Colyear 
11  East,  548),  or  to  A.  and  his  heir  male  living  to  attain  the  age  of  twenty- 
one  {Doe  d.  Tremewen  v.  Permervon,  3  Per.  &  D.  303;  11  Ad.  &  Ell. 
431),  or  his  right  heirs  by  B.  his  wife  for  ever  (  Wright  v.  Vernon,  2  Drew. 
439),  will  give  A.  an  estate  tail.  But  a  devise  to  a  man  and  his  ^'  lawfiil 
heirs"  will  give  him  the  fee  and  not  an  estate  tail  {Simpson  y.  Ashmorth, 
6  Beav.  416 ;  Stratford  v.  Powell,  1  Ball.  &  B.  1 ;  Matthews  v.  Oar- 
diner,  17  Beav.  254.  But  a  devise  to  a  man  and  the  next  male  {Burkt/'s 
Case,  cited  1  Vent.  230;  Miller  v.  Seagrave,  16  Vin.  Abr.  «  Parols,''  H. 
pi.  4,  n.)  or  first  heir  male  {Dubher  d.  TroUope  v.  TroUope,  Amb.  453),  of 
his  body,  give  an  estate  tail  to  the  ancestor.  See  also  Ooodright  v.  PuUyn, 
2  Ld.  Raym.  1437 ;  2  Stra.  729. 

Where,  however,  words  of  limitation  are  superadded  after  the  devise  to 
"  next  heir  male"  {Archer's  Case,  1  Co.  66  b),  or  "  heir  male"  {WiUu  v. 
Siscox,  4  My.  &  Cr.  197),  those  words  will  be  considered  as  a  designatio 
personse,  and  the  ancestor  will  take  only  an  estate  for  life,  and  his  next  heir 
male  will  take  an  estate  tail  as  purchaser.  See  also  King  t.  MelUng,  1 
Vent.  214. 

A  devise  to  a  man  and  his  seed  will  give  him  an  estate  tail.  Co.  Litt.  9  b. 

Although  there  may  be  a  devise  to  a  person  and  ^'his  heirs,"  such  a 
meaning  may  be  affixed  to  the  term,  by  subsequent  expressions,  as  to  show 
that  it  means  heirs  of  the  body ;  in  which  case,  the  devisee  will  take  not  an 
estate  in  fee  but  an  estate  tail.  As,  for  instance,  if  there  be  a  devise  to  A. 
and  his  heirs,  but  if  he  die  without  issue  {Browne  v.  Jerveis,  Cro.  Jac.  290; 
Chadoch  V.  Cowley,  lb.  699),  A.  will  take  an  estate  tail.  Upon  the  same 
principle,  where  there  is  a  devise  to  a  person,  and  his  heirs,  with  a  limitation 
over  if  he  die  without  heirs,  to  another  who  is  or  may  be  his  heir,  the  first 
limitation  will  be  construed  as  an  estate  tail,  ''  the  generality  of  the  word 
heirs"  being,  as  Lord  Talbot  says,  "  restrained  to  heirs  of  the  body;  since 
the  testator  could  not  but  know,  that  the  devisee  could  not  die  without  an 
heir  while  the  remainderman,  or  any  of  his  issue,  continued."  {Tyte  v. 
Willis,  Ca.  t.  Talb.  1,  see  ante,  p.  364.)  But  where  the  second  limitation 
is  to  a  stranger,  it  is  void  as  too  remote,  and  the  first  limitation  according  to 
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its  legal  iufport  confers  the  fee.  Tyte  v.  WUliSy  Ca.  t.  Talb.  1 ;  Grumble 
T.  Jones,  2  Eq.<3a  Abr.  300,  pi.  16;  11  Mod.  207 ;  Willes,  166,  n. ;  S.  C, 
nom.  Autnble  v.  Jones,  1  Salk.  238 ;  Griffiths  v.  Grieve,  1  J.  &  W.  31 ; 
and  see  ante,  p.  363. 

A  limitation  over,  however,  to  the  right  heirs  of  a  person  to  whom  an 
estate  tail  is  previously  given,  will  not  convert  sach  estate  tail  into  a  fee,  it 
will  be  a  remainder  dependent  upon  it.     Brice  v.  Smith,  Willes,  1. 

Upon  the  same  principle  as  we  have  before  seen  a  fee  simple  may,  by 
subsequent  explanatory  words,  be  reduced  to  an  estate  tail,  so  an  estate  in 
tail  general  may,  by  subsequent  words,  be  converted  into  an  estate  in  tail 
special.     Fitzgerald  v.  Leslie,  3  Bro.  P.  C.  154,  Toml.  Ed. 

See  Shelley's  Case,  ante,  p.  448 ;  Gardner  v.  Sheldon,  ante,  p.  505 ; 
Wildes  Case,  ante,  p.  542 ;  and  Forth  v.  Chapman,  ante,  p.  552 ;  and  the 
notes  thereto,  in  which  will  be  found  many  ii^tances  of  estates  tail  being 
conferred  by  will. 


Incidents  to  Estates  Tail, 

Among  the  incidents  to  estates  tail  may  be  mentioned  that  of  the  tenant 
being  at  liberty  to  commit  waste,  as  by  cutting  down  timber  for  whatever 
purpose  planted,  or  pulling  down  houses  on  his  estate.  Attorney^General 
V.  Duke  of  Marlborough,  3  Madd.  532;  Saville^s  Case,  cited  Ca.  t.  Talb. 
16  ^  and  see  Mos.  224. 

An  estate  tail  is  also  subject  to  curtesy  and  dower.     See  ante,  pp.  38,  42. 

Tenant  in  tail  is  entitled  to  the  deeds  and  muniments  belonging  to  his 
estate,  and  the  Court  of  Chancery  will  order  them  to  be  given  up  to  him 
PapiUon  v.  Voice,  2  P.  Wms.  471. 

A  tenant  in  tail  cannot  be  compelled  by  the  remainderman  or  reversioner 
to  keep  down  the  interest  of  incumbrances,  because  they  are  considered  as 
wholly  in  his  power  {Amei^ury  v.  Brown,  1  Ves.  477 ;  Chaplin  y,  Chaplin, 
8  P.  Wms.  235) ;  though  if  he  pay  the  interest,  his  personal  representatives 
on  his  death  will  not  be  creditors  for  the  amount  of  interest  paid,  and  the 
remainderman  or  reversioner  will  have  the  benefit  (1  Yes.  481).  The 
guardians,  however,  of  an  infant  tenant  in  tail  are  bound  to  apply  the  rents 
and  profits  in  keeping  down  the  interest  due  on  mortgages,  and,  if  they 
allow  it  to  run  into  arrear,  an  account  of  the  rents  and  profits  will  be 
decreed  against  them  after  the  infantas  death.  Sergison  v.  Sealey,  2  Atk. 
416;  Burges  v.  Mawbey,  1  T.  &  R.  167, 176. 

The  issue  of  a  tenant  in  tail,  is  bound  neither  at  law  nor  at  equity  by  any 
contracts  or  agreements  of  his  ancestor  {Jenkins  v.  Keymes,  1  Lev.  237 ; 
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JEerbert  v.  Fream,  2  Eq.  Ca.  Abr.  28;  Weak  t.  Lower,  cited  2  Vem. 
306;  1  P.  Wms.  720;  Wkartonr.  Wharton,  2  Vent.  3;  JBKfl  Y.  Oirr,! 
Ch.  Ca8.  294),  unless  he  confinns  them.     Rosg  v.  Roes,  1  Ch.  Cas.  171. 

Nor  will  an  estate  tail  be  liable  to  any  of  the  tenant's  debts  (1  Croisey 
tit.  2,  s.  33)y  except  judgment  debts,  when  he  might  hare  baived  the  estate 
without  the  assent  of  any  other  person  (1  &;  2  Vict.  c.  110,  ss.  13 — 18),  sad 
crown  debts  (33  Hen.  8,  c.  39,  s.  75 ;  Andenou's  Case,  7  Co.  21 ;  FoekeK's 
Case,  2  Leon.  90 ;  Coxhead^e  Case,  1  Cruise,  Dig.  tk.  2,  s.  38.) 

At  common  law  a  tenant  in  tail  could  not  grant  a  lease  bj  an  ofdiosiy 
assurance ;  much  inconyenience,  howerer,  haying  been  found  to  result  in 
consequence  of  leases  being  granted  by  persons,  who  concealed  from  their 
lessees  the  fact  that  they  were  tenants  in  tail  (for  although  the  heir  in  tail 
might  have  received  large  assets  from  the  ancestor,  he  could  not  haye  been 
compelled  to  confirm  the  lease),  the  statute  32  Hen.  8,  c  28,  was  passed,  by 
which  tenants  in  tail  are  enabled,  by  deed,  to  make  leases  for  their  liva 
or  twenty-one  years  binding  upon  their  issue  (1  Cruise,  tit  2,  s.  39) ;  but  not 
upon  the  reversioner  or  remainderman.  Windam's  Case,  8  Co.  34  a ;  Noy , 
6;  Keen  v.  Cope,  Cro.  Eliz.  602 ;  see  1  Piatt,  Leases,  65—98. 

And  now  a  tenant  in  tail  is  enabled  without  enrolment,  to  g^rant  a  lesse 
for  any  term  not  exceeding  twenty-one  years,  to  commence  from  the  date  of 
such  lease,  or  from  any  time  not  exceeding  twelve  calendar  months  from  the 
date  of  such  lease,  where  a  rent  shall  be  th^eby  reserved,  which,  at  the  tine 
of  granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five  sixth  parts 
of  a  rack  rent.    3  &  4  WiU.  4,  c.  74,  ss.  15^  40,  41. 

On  the  bankruptcy  of  a  tenant  in  tail,  his  estate  may  be  barred  and  dis- 
posed of  for  the  benefit  of  his  creditors,  to  the  same  extent  as  he  might  hsTS 
done  so  for  his  own.    3  &  4  Will.  4,  c.  74,  ss.  55—68. 


Jifode  in  which  Eetatee  Tail  may  he  now  cowoeyed. 

After  the  31st  December,  1833,  no  fines  can  be  levied  or  recoveries  snfiered, 
except  in  certain  cases  where  proceedings  had  been  oonmienoed  fw  such 
purposes  (3  &  4  Will.  4,  c.  74,  ss.  2, 3),  and  the  mode  substituted  for  barring 
estates  tail,  and  all  estates  and  interests  to  take  effect  after  the  detenninstioB 
or  in  defeasance  of  estates  tail,  is  an  assurance  by  deed  (s.  40),  to  be  en- 
rolled in  the  Court  of  Chancery  within  six  calendar  months  after  the  execu- 
tion (ss.  41,  73),  and  by  such  deed  he  may  either  convey  away  the  fee  simpb 
absolute,  or  any  less  estate  (ss.  15, 21),  or  otherwise  modify  and  dispose  (rf*  the 
estate,  in  the  same  manner  as  if  he  were  seised  in  fee  (a.  40),  unless  sadi 
tenant  in  tail  were  a  w<xnan  seised  ex  provisione  viri,  under  11  Hen.  7,  c 
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20;  by  a  settlement  made  before  the  act  (bs.  16^  17),  and  except  as  to  rever- 
sions in  the*  crown  under  34  &  35  .Hen.  8,  c.  20.    8ect.  18 ;  see  ante,  p.  385. 

Under  the  old  law,  a  tenant  in  tail  expectant  upon  an  estate  of  fireehold, 
could  only  hare  barred  his  onm  istue  by  a  fine,  unless  he  obtained  the  concur- 
rence of  the  tenant  of  the  immediate  fi'cehold  in  suffering  a  recoyery,  as  other- 
wise there  would  be  no  tenant  to  the  precipe,  a  personage  whose  presence 
was  absolutely  essential  to  the  suffering  of  an  effective  recovery.  The  tenant 
to  the  precipe  having  been  abolished,  a  new  functionary  was  substituted  in 
his  place,  by  whom  the  power  of  a  tenant  in  tail  in  remainder  expectant, 
upon  an  estate  of  freehold,  is  still  controlled. 

This  is  effected  by  means  of  the  protector  to  the  setdement,  who  may 
briefly  be  described  as*  the  owner  of  the  first  existing  estate  imder  a  settle- 
ment, prior  to  the  estate  tail  under  the  same  settlement  (s.  22),  or  any  person 
appointed  to  that  office  by  the  settlor  (s.  32),  whose  consent  is  requisite  in 
order  to  enable  the  tenant  in  tail  to  dispose  of  the  lands  to  the  full  extent  to 
which  he  is  enabled  under  the  act,  but  without  such  consent  he  cannot  create 
a  larger  estate  than  a  base  fee.     Sect.  34. 

There  are  many  clauses  in  the  act  as  to  what  persons,  in  certain  cases,  are 
to  be  protectors  (ss.  22 — 32) ;  and  provisions  are  made  for  cases  where  the 
protector  is  either  lunatic,  idiot,  or  of  unsound  mind,  or  convicted  of  treason 
or  felony,  or  an  infant  (ss.  33,  48,  49).  The  protector  is  to  be  subject  to  no 
control  in  the  exercise  of  his  power  of  consenting  (s.  36) ;  and  the  rules  of 
equity,  in  rdation  to  dealings  and  transactions  between  the  donee  of  a  power 
and  any  object  of  the  power  in  whose  favour  the  same  may  be  exercised, 
are  not  to  be  held  to  apply  to  dealings  and  transactions  between  the  protector 
of  a  settlement  and  a  tenant  in  tail  under  the  same  settlement,  upon  the 
occasion  of  a  protector  giving  his  consent  to  a  disposition  by  a  tenant  in  tail 
under  the  act  (s.  37) ;  and  the  consent  of  the  protector  may  be  given  by  the 
same  assurance  or  a  distinct  deed  (s.  42).  If  by  a  distinct  deed,  it  must  be 
enrolled  at  or  before  the  assurance  (s.  46),  and  he  cannot  revoke  his  consent 
(s.  44).  A  married  woman  who  is  protector  may  consent  as  a  feme  sole. 
Sect  45. 

To  prevent  much  of  the  litigation,  which  would  certainly  otherwise  have 
arisen,  Courts  of  Equity  are  excluded  from  giving  any  effect  to  dispositions 
of  tenants  in  tail  or  consents  of  protectors  of  settlements,  which  in  Courts  of 
Law  would  not  be  effectual.    Sect.  47. 

Where  an  estate  tail  is  in  possession, .  that  is  where  there  is  no  previous 
life  estate,  and  there  is  no  protector,  the  tenant  in  tail,  himself  alone,  may, 
by  deed  duly  enrolled,  bar  the  entail  and  any  remainders  and  reversions. 

Where  there  is  a  protector,  either  in  the  person  of  the  owner  of  a  previous 
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life  interest,  or  appointed  under  the  provisions  of  the  act,  and  his  consent 
cannot  be  obtained  by  the  tenant  in  tail,  the  latter  can  only  acquire  a  base 
fee, — that  is  to  say,  a  fee  simple  which  will  endure  as  long  as  his  own  issoe; 
and  upon  their  failure,  the  persons  entitled  in  remainder  or  reversion  maj 
enter  upon  the  estate.  But  by  obtaining  the  consent  of  the  protector,  the 
owner  of  a  base  fee  may  acquire  the  fee.     Sect.  35. 

A  mere  devise  of  or  contract  to  sell  entailed  lands  will  be  void,  not  (oly 
as  against  the  persons  in  remainder  and  reversion,  but  also  against  the  issue 
of  the  tenant  in  tail.     Sect.  40. 

As  to  the  confirmation  of  voidable  estates,  see  s.  98. 

It  may  here  be  mentioned,  that,  under  the  old  law,  a  tenant  in  tail 
having  the  immediate  remainder  or  reversion  in  fee  in  himself,  by  levying  a 
fine,  conferred  a  title  founded  upon  the  remainder  or  reversion,  and  con- 
sequently  burdened  with  all  incumbrances  affecting  the  remainder  or  re- 
version. In  order  to  exclude  the  remainder  or  reversion,  a  recovery  was 
necessary  (1  Hayes's  Introd.  187).  The  act  now  has  this  operation.  See 
section  39,  whereby  it  is  enacted,  that  ''  If  a  base  fee  in  any  lands,  and  the 
remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  of  the 
passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the  same  perBon, 
and  at  any  time  after  the  passing  of  this  act  there  shall  be  no  intermediate 
estate  between  the  base  fee  and  the  remainder  or  reversion,  then  and  in  such 
case  the  base  fee  shall  not  merge,  but  shall  be  ipso  facto  enlarged  into  as 
large  an  estate  as  the  tenant  in  tail,  with  the  consent  of  the  protector,  if  anjt 
might  have  created  by  any  disposition  under  this  act  if  such  remainder  or 
reversion  had  been  vested  in  any  other  person.     lb.  39. 

The  act  also  contains  provisions  as  to  copyholds  (ss.  50 — 54,  76),  bank- 
rupt tenants  in  tail  (55 — 69,  72),  and  entailed  money  (70 — 72). 


J 
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ATTORNEY-GENERAL  v.  SIR  GEORGE  SANDS  (a). 


Mich.  ondHiL  Terms,  20^  JEaster  Term,  21  Car,  2,  in  Scaccario, 

[Reported  Hardres,  488.] 

Escheat — Forfeiture.] — A,  purchased  land  for  ninety-nine  years  in 
his  own  name,  and  afterwards  purchased  the  inheritance,  and  had  the 
same  conveyed  to  B,,  his  son-in-law,  in  fee  as  trustee,  and  by  his  will 
disposed  of  the  same  to  the  sons  of  B,,  his  grandchildren,  bom  or  who 
should  be  bom  in  his  lifetime,  in  fee,  and  directed  conveyances  to  be 
made  accordingly  by  his  trustee  and  executor.  At  the  death  of  A., 
B.  had  two  sons,  C  and  2).  C  afterwards  died,  and  E,  {a  son  of 
B.  bom  after  the  death  of  A.)  killed  his  brother  C.,for  which  fie  was 
attainted  and  executed ;  and  no  conveyances  pursuant  to  the  will  of 
A.  were  made  by  B.,  who,  having  taken  out  administration  on  the 
refusal  of  the  executor  to  act,  had  become  possessed  of  the  term  as 
administrator  as  well  as  seised  of  the  fee  as  trustee  of  AJ's  wUl: — 
Held,  that  the  trust  of  the  inheritance  was  not  forfeitable  at  common 
law,  because,  if  it  were,  the  lord  must  be  in  by  escheat,  which  could 
only  be  for  want  of  a  tenant,  and  here  the  trustee  was  tenant, 
and  was  consequently  entitled  to  the  lands  discharged  of  the  trust. 
Secus  had  it  been  a  case  of  treason,  as  it  would  have  come  within 
the  statutes  26  Hen.  8,  c.  10,  and  33  Hen.  8,  c.  20. 

JHeld,  also,  that  the  term  was  not  forfeited ;  for,  if  it  was  considered  as 
a  chattel  severed  from  the  inheritance,  it  was  not  vested  in  the  person 
attainted,  but  was  tlte  property  of  B ,  as  administrator  of  A. 

If  the  term  was  considered  as  attendant  on  the  inheritance  it  was  not 

(a)  5.  C.  2  Freem.  129. 
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forfeitable,  inasmvch  as  the  person  entitled  to  the  inlieritance,  viz,  B., 

could  claim  the  benefit  of  it. 
If  an  alien  pttrchnse  lands  in  the  names  of  trustees,  the  trust  is  forfeit' 

able  to  the  king,  who  will  be  entitled  to  the  profits,  although  the  had 

itself  may  not  be  forfeited  to  him. 
Lands  of  inheritance  in  the  hands  of  trustees  in  trust  for  a  person  owing 

debts  to  the  crown  are  liable  to  such  debts  per  cursum  ScaccariL 
If  the  grantee  of  a  rent  in  fee  simple  die  without  heirs  the  tenant  of  the 

land  shall  hold  it  discharged  of  the  rent,  because  there  is  no  other 

that  has  any  title  to  it. 

UPON  an  information  exhibited  here,  and  proceedings  upon  it,  a  case 
was  made  and  stated,  which  was  to  this  effect :  viz.-^ — 

Sir  Ralph  Freeman  purchased  land  for  the  term  of  ninety-nine  years, 
in  his  own  name,  and  afterwards  purchased  the  inheritance  of  the  same 
lands  [in  the  name  of  Sir  George  Sands  his  son-in-law]  in  trust  [for 
himself  and  his  heirs]  :  and  then  by  his  will  disposed  of  these  lands  to 
the  sons  of  Sir  George  Sands,  his  grandchildren  bom,  or  which  should 
be  bom  in  his  lifetime  [in  fee],  and  directed  conveyances  to  be  made 
accordingly  by  his  trustee,  and  [Mr.  Freeman,  whom  he  made  his 
executor,]  and  died. 

At  that  time  Sir  George  Sands  had  two  sons.  Freeman  and  Geoi^, 
and  Freeman  died ;  and  after  the  death  of  Sir  Ralph,  Sir  George  had 
another  son  Freeman,  who  killed  his  brother  George,  for  which  he  was 
attainted  and  executed,  and  no  conveyances  were  made  by  the  trustees 
pursuant  to  Sir  Italph  Freeman's  will.  [Sir  George  Freeman  took  , 
out  administration  to  his  son  George.]  And  the  questions  hereupon 
were  two  :  First,  whether,  as  this  case  is,  the  term  for  years  was  for- 
feited? Secondly,  whether  or  not  the  inheritance  in  trust  was  for- 
feited ? 

Mr.  Winnington,  for  the  plaintiff. — A  trust  is  defined  in  I  Ca 
ISl  (b),  to  be  an  interest  annexed  in  privity  to  an  estate  in  lands,  and 
the  common  law  takes  notice  of  it :  Litt  s.  464.  Cestuy  que  trust 
shall  be  impanelled  on  a  jury :  vide  Co.  Litt  S72  b ;  5  Ed.  4^  7.    There 

(6)  OmdleigVi  Case,  ante,  p.  200. 
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shall  be  a  poesessio  firatris  of  a  trust,  and  it  was  transferable  before 
^  Hen.  8^  c.  10,  and  the  second  koffee  should  be  seised  to  the  former 
use:  vide  3  Co.  S,  S.  It  will  pass  by  grant.  And  there  is  a  diversity 
betwixt  a  {nrivity  in  estate  and  a  personal  privity ;  the  latter  will  not 
go  to  the  king,  but  the  former  will.  For  authority,  vide  IS  Co. 
1,  2 ;  a  case  cited  collaterally,  which  is  contrary  to  Cro.  Jac.  512,  514,- 
where  it  is  held,  that  a  trust  of  a  term  is  forfeitable,  but  not  a  trust  of 
an  inheritance:  1  Anders,  p.  29^.  A  use  not  forfeited  for  felony, 
unless  it  be  of.  a  chattel.  The  term  in  this  case  of  ours  is  forfeited ; 
for  this  is  not  a  term  that  attends  the  inheritance,  but  it  is  a  substantive 
estate  of  itself,  not  attending  upon  or  ancillary  to  the  inheritance,  for 
they  are  severally  directed  by  the  party,  and  Sir  Ralph  had  the  term 
a  long  time  before  he  purchased  the  inheritance.  Vide  1  Edw.  4,  6; 
5  Co.  56. 

JElKSf  for  the  defendant — First  [point],  the  trust  of  an  inheritance 
is  not  forfeited  for  felony.  First,  because  to  a  forfeiture  for  felony  and 
to  an  escheat,  a  tenure  is  requisite :  vide  S  Inst.  SI.  And  for  that 
reason  a  fair  or  a  market  are  not  forfeited,  and  a  trust  is  not  held  of 
any,  but  the  lands  in  trust  Secondly,  if  the  law  were  otherwise 
there  would  be  a  double  forfeiture  of  the  same  thing,  viz.  by  the 
trustee,  and  by  the  cestuy  que  trust,  which  is  unreasonable  and  cannot 
be :  vide  14  Hen.  8,  8.  Thirdly,  cestuy  que  trust  has  neither  jus  ad 
rem,  nor  in  re,  but  a  remedy  in  equity  only :  1 1  Hen.  4, 5 ;  5  Ed.  4, 7 ; 
8  Co.  S,  3:  which  does  not  extend  to  a  parol  trust  of  lands,  tene- 
ments and  hereditaments :  vide  The  King  v.  Holland,  Alleyne,  14 ; 
21  Car.  B.  R. :  a  trust  for  an  alien  in  fee  not  forfeited  to  the  king 
{2  Cro.  513),  nor  for  felony ;  but  it  is  grantable  over  by  common  use  in 
equity. 

Second  point  If  a  trust  of  a  term  attend  the  inheritance  then  it  is 
of  the  same  nature  with  the  inheritance ;  but  if  it  do  not  attend  the 
inheritance,  but  be  a  substantive  estate  of  itself,  it  is  not  forfeited, 
because  it  belongs  not  then  to  the  felon,  nor  was  ever  in  him,  but  it 
goes  to  the  administrator  of  the  termor,  which  the  defendant  in  this 
case  is;  and  the  felon  had  no  interest  in  this  term  by  the  devise, 
because  he  was  not  then  bom* 
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Hale,  C.  B. — The  sole  question  is  here,  whether  the  lease  attend 
the  inheritance  in  such  manner,  as  that  the  inheritance  cannot  be  for- 
feited without  it ;  for  if  it  do  not  so  attend  it,  then  does  it  not  appertain 
to  the  felon,  but  to  the  administrator  of  him  that  was  slain,  or  to  the 
trustee  in  possession ;  and  then  this  point  as  to  the  term  will  be  out  of 
doors.  But  if  it  do  attend  the  inheritance,  the  question  will  be,  to 
what  purpose  it  does  attend  it :  for  to  some  purpose  it  does  not,  as  to 
prevent  dower,  or  to  stave  off  a  debt ;  for  such  a  term  shall  be  assets, 
if  it  attend  an  inheritance  in  fee  simple,  but  not  if  it  attend  an  estate 
tail,  which  is  not  subject  to  the  payment  of  debts  in  equity. 

Maynard^  Serjeant,  for  the  plaintiff(c). — The  inheritance  and  the 
lease  were  not  forfeited.  There  are  two  reasons  why  estates  are  forfeited 
for  felony ;  one  for  example,  the  other  for  the  increase  of  the  king's 
revenue,  in  order  to  the  public  safety.  And  I  conceive,  that  although 
the  lease  do  not  wait  upon  the  inheritance,  yet  it  is  forfeited  in  this 
case,  because  the  defendant  Sir  George  Sands,  who  hath  the  lease  as 
administrator,  has  it  distinct  from  the  inheritance  that  was  conveyed  to 
him  before,  and  the  lease  being  in  liim  in  autre  droit  it  does  not  drown 
in  the  inheritance ;  for  if  it  did,  it  would  not  be  assets,  but  might  work 
a  devastavit,  which  the  law  will  not  work  by  any  operation,  for  it  will 
not  work  a  wrong ;  so  that  the  term  is  not  extinguished.  And  it  is 
agreed  on  both  sides,  that  both  the  lease  and  the  inheritance  were  in 
the  defendant  in  trust  for  his  son  George. 

Then,  secondly,  by  George's  death,  they  are  in  the  defendant  in 
trust  for  his  son  Freeman,  the  felon  ;  and  notwithstanding  the  meeting 
of  these  two  trusts  of  a  term  and  of  the  inheritance,  the  one  does  not 
drown  the  other. 

Then,  thirdly,  a  lease  for  years  in  trust  is  forfeitable  for  felony,  for 
the  king's  interest  and  by  his  prerogative ;  and  so  it  was  held,  Pascb. 
7  Jac.,  in  Sir  Walter  RaleigKs  Ccue,  in  Scacc.,  that  a  trust  of  a  term  is 
forfeited ;  and  so  it  was  ruled,  Trin.  1 1  Jac,  in  Abington's  Case.  But 
the  case' of  an  inheritance  in  trust  is  not  resolved.  And  in  2  Car.  51% 
it  is  held,  that  a  term  in  trust  is  forfeited,  and  not  a  fee  in  trust  HiL 
3  Car.  1,  Scacc  BabiTigton's  Case,  held,  that  if  the  king's  receiver 
purchase  a  lease  in  trust,  it  is  liable  to  the  king's  debts,  though  it  were 

(c)Hil.  Tenn,  20Car.2. 
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afterwards  aliened.  And  in  Pasch.  12  Car.,  C.  B.^  in  Sir  Anthony 
Anger's  Case,  it  is  held^  that  a  lease  for  years  of  an  advowson  in  trust 
is -forfeited  by  the  outlawry  of  cestuy  que  trust ;  but  it  is  held  there^ 
likewise,  that  the  king  caiinot  have  a  quare  impedit  or  an  ejectment, 
but  a  subpcena  only. 

And  great  regard  ought  to  be  had  to  the  king's  revenues  in  this  case, 
because  of  the  consequence  of  it  And  a  trust  does  not  hinder  a 
man  from  granting  over  the  term,  as  is  seen  in  daily  practice.  If  one 
obligee  commit  felony,  the  whole  obligation  is  forfeited.  And  it  was 
resolved  in  Hil.  30  Eliz.,  B.  R.,  that  matter  of  account  is  forfeitable 
to  the  king  by  outlawry,  though  not  transferable  by  grant,  as  a  trust 
of  a  term  is. 

And  if  it  be  so,  that  the  trust  of  a  term  is  forfeitable,  then  the 
question  will  arise  betwixt  the  felon  and  the  king,  whether  of  the 
two  shall  be  preferred.  And  it  is  clear  that  the  felon  cannot  have  a 
trust  against  the  king,  and  the  trustee  can  have  no  colour  to  withhold 
it  from  both  the  felon  and  the  king,  and  the  king  may  pardon  and 
restore  it  to  the  felon,  by  which  means  the  trustee  would  lose  the 
benefit  of  it  And  certainly,  in  all  reason,  the  king  ought  to  be  pre- 
ferred before  the  felon,  for  otherwise  the  punishment  of  felony  and  the 
interest  of  the  king's  revenue  would  be  both  avoided. 

Also,  a  trust  is  a  right  in  conscience  to  take  the  profits,  and  ensues 
the  nature  of  the  land ;  for  by  the  5  Ed.  4,  there  shall  be  a  possessio 
fratris  of  a  use.  And  by  Co.  Litt  cestuy  que  use  may  take  a  re- 
lease as  tenant  at  will ;  and  trusts  are  looked  upon  by  acts  of  par- 
liament as  lands,  vide  the  Statute  of  Mortmain,  Frauds,  &c.  Nay, 
they  were  looked  upon  as  creeping  up  to  the  distinction  of  the  common 
law,  and  therefore  the  Statutes  of  Bankrupts  enable  the  commissioners 
to  dispose  of  them.  And  although  a  trust  in  fee  be  not  forfeited 
to  the  king  by  way  of  escheat,  as  is  held,  2  Cro.  513,  the  reason  of 
that  is  because  the  king  has  a  tenant  in  by  title ;  and  if  it  were  other- 
wise, in  that  case,  the  lord  would  be  prejudiced ;  but  there  can  be  in 
this  case  no  prejudice  to  any  third  person,  for  the  lands  here  are  held 
of  the  king.  In  31  Ed.  1,  Rot  30,  in  Scacc.  in  the  Treasurer's 
Remembrance,  if  a  baron  purchase  lands  in  fee  jointly  with  his  feme, 
yet  they  shall  be  liable  to  the  king's  debt,  after  the  husband's  death,  if 
his  wife  survive  him.     And  it  was  held  in  22  Jac.  in  Cur.  Wardor., 
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that  a  power  of  revocation  in  the  party  is  subject  to  the  king's  debt 
And  since  we  are  here  in  a  court  of  conscience,  it  is  not  conscionable 
for  Sir  Greorge  Sands  to  keep  it  to  himself,  and  less  conscionable  for 
him  to  withhold  the  fee  simple  from  the  king.  And  no  assent  of  the 
administrator  to  hold  the  term  in  trust  for  the  felon  will  debar  Ihe 
king  of  it ;  because  it  is  as^ts  to  debts,  vide  40  Ass.  35,  tfiat  the  assent 
of  an  executor  is  not  necessary,  in  case  of  a  legacy  given  to  the  king. 

Sir  Robert  Atkinsj  for  the  defendant,  argued  that  neither  the  trust 
of  the  inheritance  nor  of  the  lease  was  forfdted. 

First,  a  trust  is  altogether  the  same  that  a  use  was  before  27  Hen.  8, 
and  they  have  the  same  parents— fraud  and  fear,— and  the  same  nurse 
— a  court  of  conscience.  By  statute  law  a  use,  trust  or  confidence,  are 
all  one  and  the  same  thing.  What  a  use  is,  vide  Plowd  Com.  35S;  and 
Chudleigh's  Case  (1  Co.  1 19b,  ante,  p.  200),  and  they  are  collateral  to  the 
land.  A  cestuy  que  trust  neither  has  jus  ad  rem,  nor  in  re.  Now  for 
the  first  point,  a  trust  in  fee  simple  is  not  forfeited  for  these  reasons: 
First,  it  is  not  an  interest  at  common  law,  and  therefore  not  forfeitabki 
And  it  was  one  of  the  chief  causes  why  uses  were  invented ;  vie,  to 
prev^it  forfeitures,  as  appears  in  Seignior  Sheffield's  Case,  Hob.  S34w 
And  in  this  respect  they  do  not  differ  from  commons  or  rents,  which  are 
not  forfeitable.  And  ChudleigKs  Case  (1  Co.  1 19  b),  they  are  neither 
chattels  nor  inheritances,  but  amphibious  sorts  of  things,  and  of  unna- 
tural generation,  and  the  common  law  has  no  regard  to  them.  Vide 
Doct  &  Stud.  98;  Lane*s  Rep.  104;  Perk.  69,  89.  No  dower,  nor 
tenancy  by  the  curtesy  of  a  use.  An  action  of  trespass  lies  against  a 
cestuy  que  use,  Plowd.  Com.  8 ;  Dyer,  340 ;.  IS  Co.  8 ;  not  forfeitable 
for  treason,  Bulst.  %  part  387 ;  nor  do  acts  of  parliament  take  notice 
of  them,  so  as  to  countenance  them,  but  to  suppress  them,  1  Inst  71 ; 
and  to  support  the  rules  of  law,  Dyer,  10;  Plowd.  Com.  58;  Dyer, 
134,  163,  they  are  barred  by  fines,  run  along  with  the  land,  and  there 
shall  be  a  possessio  fratris  of  them,  1  Co.  136  b.  They  were  not  si 
the  common  law,  but  were  lately  found  out,  vide  Hobart's  Rep.  33S. 

First  objection. — Uses  are  countenanced  by  the  law ;  for  cestuy  que 
use  shall  be  impanelled  on  a  jury. 

Resp.  —The  reason  of  that  depends  upon  the  statute  of  S  Hen.  &, 
c.  3.    A  trust  does  not  lie  in  tenure,  and  therefore  is  not  forfeitable. 
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3  Inst  21,  25  Ed  3,  of  Treasons,  does  not  extend  to  uses,  3  Inst  19 ; 
and  it  would  be  unreasonable  to  subject  the  same  lands  to  douUe 
forfeitures,  vis.  by  the  owner  of  the  land,  and  by  the  cestuy  que  trust. 
Vide  Lane's  Rep.  4& 

Besides^  a  man's  interest  in  a  use  is  in  the  nature  of  a  right  of  action 
which  is  not  transferable,  10  Co.  48»  6S ;  3  Co.  2,  3.  No  remedy 
for  it  but  in  equity ;  and  if  the  case  in  10  Ca  had  not  been  settled, 
it  would  be  hard  to  maintain  it  for  law ;  and  so  it  has  been  held  by 
good  opinions.  And  the  lord  by  escheat,  is  to  hold  the  lands  dis- 
charged of  the  trust ;  and  by  the  same  reason  shall  not  have  the  for- 
feiture of  it  Vide  Mo.  Rep.  196 ;  Princip.  Pasch.  8  Jac.  For  autho- 
rities, vide  3  Co.  2,  3 ;  2  Cra  612,  613;  5  Ed.  4;  7  Bra  "  FeoflF- 
ment  al  Uses."  A  feoffee  shall  hold  lands  discharged  of  them ;  and 
the  lord  of  a  villein  was  not  to  have  them  till  19  Hen..  8,  c.  16,  1 
Inst  19,  33  Hen.  8,  and  other  acts  which  give  the  forfeiture  of  uses  in 
particular  cases,  show  that  they  were  not  forfeitable  before. 

Second  point — The  trust  of  a  term  which  waits  upon  the  inheri- 
tance is  not  forfeitable  either,  and  this  point  has  two  parts ; — First, 
whether  the  trust  of  a  term  waiting  can  be  forfeited.  Secondly,  whether 
this  term  here  do  so  wait  as  not  to  be  forfeited,  but  to  stick  to  and 
follow  the  inheritance.  In  this  case,  the  term  for  years  was  originally 
taken  in  Alderman  Freeman's  name,  and  the  inheritance  afterwards 
purchased  in  the  defendant's  name ;  and  then  both  are  given  by  will 
to  the  defendant's  sons,  whereby  George  the  son  had  the  possession 
of  the  term  by  the  devise,  and  the  inheritance  waits  upon  it ;  and  the 
devise  here  is^  only  a  declaration,  that  the  devisees  should  have  the 
lands  by  conveyance  from  the  trustees,  and  not  before ;  so  that,  before 
such  conveyance,  they  have  but  as  it  were  a  right  of  action,,  and  but  an 
equitable  right,  and  it  is  not  properly  a  trust  of  a  term,  but  a  declara- 
tion to  whom  the  conveyance  shall  be  made ;  and  therefore  the  estate 
continues  in  the  offender,  and  it  is  not  for  a  Court  of  Equity  to  dis- 
lodge it,  and  make  it  wait  upon  the  inheritance,  although  the  devisor 
might  intend  it  For  that  is  but  a  puisne  practice,  and  it  tends  to  the 
subversion  of  the  rules  of  law  to  turn  a  term  for  years  into  an  in- 
heritance, though  neither  an  estate  in  dower  nor  a  tenancy  by  the 
curtesy  can  be  had  out  of  it  And  such  settlements  of  terms  have 
always  been  discountenanced  by  the  Judges.      1  Cra  2,  30;    Mo. 
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Rep.  810;  10  Co.  52;  and  15  Jac.  1,  Exchequer  Chamber^  held  that 
Lampefs  Case  deserved  to  be  questioned,  if  it  were  not  settled 

Second  point — ^A  trust  for  years  is  not  forfeited*  First,  because 
the  cestuy  que  trust  has  no  legal  interest  Secondly,  he  had  no  legal 
remedy  to  gain  possession.  Thirdly,  the  lord  by  escheat  would  hold 
the  lands  discharged  of  it,  and  therefore  in  this  case  the  trustee  for 
years  shall  have  the  advantage  of  it  And  2  Cro.  512,  does  not 
warrant  the  contrary  in  case  of  a  forfeiture  for  felony ;  for  there  was 
not  in  that  case  any  lease  from  the  king,  but  a  personal  contract 
which  is  not  devisable,  as  the  interest  of  the  term  was  here.  And  the 
Lord  Coke,  in  his  3  Rep.  takes  a  difference  betwixt  choses  in  action 
or  personal,  and  frauds  apparent ;  where '  there  is  a  fraud  apparent 
there  will  be  a  forfeiture,  but  there  is  none  in  this  case.  There  was 
no  fraud  in  the  creation  of  this  lease,  the  intention  of  separating  it  was 
to  be  a  security  to  the  inheritance.  And  Armstrong's  Case^  there  cited, 
is  not  like  to  this  case ;  for,  in  the  case  of  a  bond,  the  party  has  a 
legal  interest  to  forfeit,  and  fraud  intended  upon  the  statute  of  3  Hen. 
7,  c.  4,  is  the  ground  of  the  forfeiture  of  the  lease.  But  no  such  fraud 
appears  here  ;  vide  Lane's  Rep.  104 ;  42  Mich.  7  Jac.  lib.  Decretor. 
in  Scaccario,  146 ;  and  Sir  Walter  RaleigKs  Case,  there  fraud  was  the 
reason  and  ground  of  the  judgment.  If  a  lease  be  assigned  in  trust, 
and  then  the  inheritance  be  purchased,  and  the  purchaser  be  attainted 
of  treason,  the  king  shall  hold  the  estate  discharged  of  the  lease,  be- 
cause here  is  fraud  and  covin.  And  in  ChudleigVs  Case,  1  Co.  119  b, 
a  trust  in  fee  simple  is  to  many  purposes  regarded  as  a  chattel,  so  that 
this  being  here  the  trust  but  of  a  chattel,  will  not  enforce  the  forfeiture, 
vide  Dyer,  143.  And  if  the  lease  in  our  case  wait  upon  the  inheritance, 
then  it  is  for  the  defendant ;  and  it  will  wait  upon  him  as  well  as 
upon  the  offender,  if  he  have  the  inheritance.  And  judgments  in  equity 
ought  not  to  contradict  the  rules  of  law,  or  delight  to  make  forfeitures. 
Lane's  Rep.  54.  A  trust  of  a  term  which  a  husband  has  in  right  of  his 
wife  is  not  forfeited  for  the  felony  of  the  husband,  which  does  not  con-- 
tradict  AhingtorCs  Case,  for  there  was  a  fraud;  and  so  there  was  in 
ChirtovLS  Case,  Dyer,  160  a:  and  so  he  concluded  pro  defendente. 

Hale,  C,  B. — There  is  no  question  concerning  the  forfeiture  of  the 
fee  simple  in  trust ;  for  that  must  arise  by  escheat,  and  there  can  U  no 
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escheat  but  pro  defectu  tenentis^  but  here  is  a  tenant  in  esse.  If  the 
oBence  committed  had  been  treason^  then  there  might  have  been  a  ques- 
tion whether  the  inheritance  in  this  case  should  be  forfeited,  in  regard 
the  rent  and  tenure  have  a  continuance.  But  whether  Sir  George 
Sands  shall  hold  the  land  discharged  of  the  lease,  or  that  the  king  shall 
have  the  term,  is  the  sole  doubt.  The  king  does  not  gain  an  interest 
in  a  trust  by  forfeiture,  as  he  does  in  debt;  for  there  the  interest  of 
the  bond  passes  to  .the  king  and  process  lies  to  recover  it  in  th^  king's 
own^name. 

And  it  is  questionable  whether  the  king  can  have  this  in  point  of 
prerogative  in  case  of  felony,  though,-  perhaps,  more  might  be  said  if 
the  offence  had  been  treason. 

It  is  the  intention  of  the  party  that  creates  and  governs  uses  and 
trusts.  And,  therefore,  a  lease  shall  be  deemed  to  attend  the  inherit- 
ance, if  It  appears  that  the  parties  intended  that  it  should  do  so ;  as 
here  it  does.  And  then  it  is  no  more  than  a  shadow, — ^an  accessory  to  it, 
for  otherwise  it  would  not  be  attendant  of  it.  And  then  it  cannot  in  this 
case  go  to  the  felon;  but  to  the  administrator W  George  the  son. 
And  here  they  are  consolidated  by  the  intention  of  the  will,  which 
directs  that  the  trustees  shall  make  conveyances  accordingly ;  nor  is  it 
kept  on  foot,  but  only  to  avoid  mesne  incumbrances,  which  might  effect 
the  inheritance.  And  this  appears  to  have  been  the  intention  of  the 
parties  when  the  use  was  purchased^  and  therefore  the  lease  ought  to 
go  with  the  fee.  And  in  the  cases  of  leases  for  years  in  trust  that  have 
been  forfeited,  fraud  was  the  ground  of  it  in  the  crises  that  have  been 
cited.    Et  adjumatur. 

Afterwards,  in  Easter  Term,  Anno  21  Car.  2,  the  barons  delivered 
their  opinions. 

Turner,  B.,  pro  defendente. — That  here  is  no  forfeiture,  neither  of 
inheritance  nor  of  the  term.  That  the  inheritance  in  trust  was  not 
forfeited,  he  quoted  The  Marquis  of  Winchester's  Case,  3  Co.  1,  2,  5; 
Cro.  Jac.  504 ;  Ed.  4,  7.  And  the  statute  of  33  Hen.  8,  c.  20,  con- 
cerning forfeitures  for  treason,  admits  it 

Secondly.  That  the  lease  was  not  forfeited,  he  argued  from  its  being 
attendant  upon  the  inheritance,  and  quoted  Co.  Plea.  Cor.  19. 

T.L.C.  8  s 
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Hale,  C.  B. — There  are  two  main  points  in  the  case.  First,  whe- 
ther the  inheritance  be  forfeited  ?  Secondly,  whether  the  term  for 
years  be  ?    And  I  hold  that  neither  is  forfeited. 

First.  The  trust  of  the  inheritance  is  not  forfeitable  in  this  case, 
because  if  it  were  the  king  must  be  in  by  escheat ;  which  cannot  be 
but  for  want  of  a  tenant,  and  here  tlie  feofifee  is  tenant.  And  at  this 
day  a  trust  in  fee  or  in  tail  is  not  forfeited  at  common  law,  but  by 
the  statutes  of  26  Hen.  8,  c.  10,  and  33  Hen.  8,  c.  SO,  for  treason,  as 
appears  by  the  words  of  the  acts.  And  herewith  agrees  The  Marqm 
of  Winchester's  Case,  3  Co.  1. 

Secondly.  I  hold  that  such  a  trust  in  an  alien  is  forfeitable  and  will 
belong  to  the  king;  as  it  was  held  in  Tr.  23  Car.  in  Hollands  Cate: 
and  the  reason  is  because  an  alien  has  no  capacity  to  purchase,  for  the 
benefit  of  any  other,  but  of  the  king.  And  it  would  otherwise  be  incon- 
venient that  aliens  should  receive  the  profits  of  lands  to  their  own  use; 
and  the  mischief  would  be  the  same,  as  if  aliens  purchased  the  lands 
themselves ;  but,  in  that  case,  the  king  is  entitled  to  the  profits  only, 
the  land  itself  is  not  forfeited  to  him. 

Thirdly.  I  agree  that  in  case  of  the  king's  debtor,  lands  in  trust  for 
him  in  fee  simple  are  liable  to  the  king*s  debt  by  the  common  law,  per 
cursum  Scaccarii,  which  makes  the  law  in  such  cases ;  and  this  appears 
by  precedents,  temp.  Hen.  6;  and  before  4  Hen.  7  a  trust  or  use  was 
liable  to  a  statute,  and  that  is  the  reason  of  Chirtans  Case,  in  50  Ass. 
(Dyer,  160a).  And  it  was  held  in  Sir  Ed.  CooKs  Case,  in  Cur.  Wardor, 
that  if  the  king's  debtor  have  a  power  of  revocation,  that  makes  them 
liable  to  the  king's  debt.  And  that  was  the  reason  of  Bahington^s  Case, 
in  Cur.  Wardor.  in  30  Car.,  and  of  HocuTs  Case,  in  Pasch.  4  Jac.,  where 
lands  in  trust  for  a  recusant  were  subjected  to  the  debt  of  20L  per 
mensem.  So  in  41  Eliz.,  BahingiorCs  Case,  a  trust  liable  to  a  debt 
imprest  because  cestuy  que  trust  has  a  profit  by  it ;  but  that  is  a  special 
case,  and  grounded  upon  a  special  course  in  the  Exchequer.  But  the 
forfeiture  of  an  inheritance  for  felony  depends  upon  another  reason,  viz. 
vpon  the  want  of  a  tenant,  which  does  not  hold  in  this  case.  And  in  the 
statute  of  Hen.  8,  of  Uses,  this  reason  of  law  appears,  as  also  in  the 
statute  of  17  Hen.  7,  of  a  purchase  by  a  villain  in  trust,  because  the 
lord  has  a  tenant  to  answer  him  his  services. 
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Object   If  this  trust  be  not  forfeited  to  the  king,  who  shall  have  it  ? 

Resp.  The  feofiee.  Sir  George  Sands,  shall  now  hold  the  lands  dis- 
charged of  it,  as  in  the  case^of  a  grant«e  of  a  rent  in  fee  simple,  who 
dies  without  heirs,  the  tenant  of  the  land  shall  hold  it  discharged  of 
the  rent,  because  there  is  no  other  that  has  any  title  to  it ;  and  so  he 
concluded  that  point 

The  second  matter  is,  whether  the  term  fdr  years  be  here  forfeited? 
And  I  deny  that  it  is.  There  is  a  diversity  betwixt  a  term  assigned 
and  a  term  originally  created.  If  a  term  be  assigned  in  trust  with 
fraud,  it  is  forfeited  by  the  outlawry  of  cestuy  que  trust,  because  it  is 
only  a  chattel  and  so  esteemed,  wherewith  agrees  Cro.  Jac.  513,  and 
Babington's  Case,  before  cited,  and  Sir  Walter  RaleigKs  Case;  and 
such  a  trust  shall  go  with  the  inheritance  and  is  governed  by  it,  as  in 
Lord  Molineux^s  Case,  where  it  was  held,  that  it  should  go  to  the 
heirs  of  a  man's  body ;  and  so  in  some  cases  a  term  for  years  shall 
go  along  with  an  inheritance  (cf).  As  if  a  feme  covert  has  a  trust 
for  years,  her  husband  cannot  dispose  of  it,  as  he  may  of  a  term 
not  in  trust  'Vide  Co.  Litt  chap.  "Remitter."  And  in  many  cases 
trusts  are  ruled  by  other  rules  of  equity  than  lands  are,  as  in  case  of  a 
trust  in  fee,  a  Court  of  Equity  does  not  make  it  assets  to  an  heir,  as  it 
does  a  trust  for  years  in  the  hands  of  an  executor ;  so  that  the  course 
of  equity  governs  them.  A  trust  for  years  cannot  be  limited  in  tail 
with  remainders  over,  no  more  than  a  term  for  years  can.  A  trust  of 
a  term  that  follows  the  inheritance  may  be  resembled  to  a  box  of 
charters,  which  shall  go  to  the  heir  with  the  land  that  they  concern  (4 
H.  7,  10) ;  but  if  the  owner  grant  them  over,  then  they  shall  go  to  the 
executors  of  the  grantee ;  for  by  the  grant  they  become  severed  from 
the  inheritance,  and  become  chattels  in  gross :  8  Ed.  4, 3.  So  here,  if 
the  lease  had  been  assigned  over  and  severed,  it  would  have  been 
forfeited ;  but  so  long  as  it  is  attendant  upon  the  fee,  it  is  not  forfeit- 
able. Nor  was  there  any  conv^ance  or  appointment  in  this  case  to 
make  it  a  lease  in  gross.  And  therefore  it  cannot  be  forfeited,  for 
these  reasons : — 

First  Because  the  estate  in  law  of  the  term  was  not  in  the  person 
attainted,  but  in  the  lessee ;  and  if  it  were  liable  to  be  forfeited,  it  must 

(a)  1  Inst.  851  a. 
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be  forfeited  as  being  a  chattel  in  him,  it  is  not  forfeited  by  him.  And 
this  term  could  n6t  by  any  means  come  to  the  person  attainted,  for  he 
was  not  the  person  for  whom  it  was  designed^  but  to  his  brother 
George^  and  then  it  must  go  as  a  chattel  to  his  executor  w  adminis- 
trator, who  is  Sir  George  the  defendant.  And  if  it  were  not  a  chattel 
in  George,  it  cannot  be  so  in  Freeman,  but  must  attend  upon  the 
inheritance ;  so,  quacunque  vi&  data,  the  term  here  is  not  forfeited. 

Secondly.  My  second  reason  is  grounded  upon  the  intention  of  the 
director  and  devisor  that  it  should  attend  the  inheritance ;  and  be  con- 
veyed over  accordingly,  that  it  might  not  be  kept  as^under.  And  the 
devisor  directed,  that  both  estates  should  be  conveyed  to  Freeman  and 
George  Sands,  deceased.  But  George  had  a  power  to  dispose  thereof 
which  he  has  not  done.  But  if  it  had  been  limited  to  the  first,  second 
and  third  sons  of  Creorge  in  tail,  then  George  would  not  have  had  a 
power  to  dispose  of  it,  because  then  it  would  have  depended  upon  the 
freehold.  But  as  this  case  was,  George  might  by  his  act  have  disposed 
thereof  as  heir,  the  lease  being  an  attendant  upon  the  inheritance,  but 
it  would  not  be  forfeited,  causa  qua  supra. 

Thirdly.  The  person  attainted  is  not  the  first  person  to  whom  it 
was  limited ;  but  he  came  to  it  as  heir,  and  by  consequence  takes  it  as 
part  of  the  inheritance,  and  he  has  no  other  interest  in  it.  As  where 
a  mortgage  for  years  is  assigned  over  in  trust  to  attend  upon  the 
inheritance  purchased  by  the  mortgagee.  And  if  it  were  otherwise, 
many  inconveniences  would  ensue  in  cases  of  marriage  settlements, 
and  other  settlements  of  estates,  in  which  it  is  the  common  course  to 
preserve  such  a  term,  and  not  to  let  it  drown  in  the  inheritance.  For 
if  the  term  were  but  forfeited  in  such  a  case,  it  would  firustrate  the 
whole  design  of  the  settlement  Sir  Walter  HaleigVs  Case^  in  the 
Exchequer,  was  to  this  effect,  viz.  Queen  Elizabeth  purchased  a  lease 
for  years,  and  gave  it  to  Sir  Walter  Raleigh,  and  afterwards  she  pur- 
chased the  fee,  and  intended  to  give  it  to  Sir  Walter  likewise,  who,  to 
prevent  a  merger,  assigned  over  the  term  to  his  son,  then  a  child  of 
six  years  of  age.  Afterwards  the  Queen  conveyed  the  fee  to  Sir 
Walter,  who  settled  it  upon  his  son ;  but  the  conveyance  was  void  at 
law.  Afterwards,  in  primo  Jac.,  Sir  Walter  was  attainted  of  treason, 
and  then  granted  over  all  his  goods  and  chattels  in  trust  for  himself 
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and  then  made  a  lease  of  his  lands  for  ninety-nine  years,  if  he  should 
so  loi^  live,  in  trust  for  himself.  And  it  was  adjudged,  that  the  lease 
supra  was  forfeited,  though  assigned  to  his  son,  because  there  was 
fraud  apparent,  and  himself  took  the  profits  and  had  surrendered  and 
taken  a  new  lease  of  the  bishop  of  whom  it  was  held ;  and  that  the 
king's  inheritance  was  discharged  of  it,  or  at  least  that  it  should  be 
attendant  on  the  inheritance  that  was  forfeited.  So  he  concluded  pro 
defendente ;  and  judgment  was  afterwards  given,  quod  defendens  eat 
inde  sine  die. 


''  The  case  of  Sir  Oeorge  Sands,"  says  Sir  Thomas  Clarke,  M.  R.,  in  a 
celebrated  case,  '^  was  depending  a  great  many  years— ^argued  by  rery  great 
men  (Pasch.  17  Car.  2,  and  Mich.  20  Car.  2),  which  adds  weight  to  the 
authority,  and  in  21  Car.  2,  Hale  and  Treyor  gave  their  opinions  .  .  .  Hale  in 
his  Pleas  of  the  Crown  (vol.  1,  p.  249),  sa!ys  it  was  un4  voce  resolved,  so 
no  doubt  but  all  the  judges  of  the  Court  concurred."  Burgess  y.  Wheatey 
1  Eden,  200. 

In  the  principal  case  Lord  Chief  Baron  Hale  clearly  shows  upon  what 
ground  the  right  to  escheat,  one  of  the  few  remaining  incidents  of  feudal 
tenure,  is  founded ;  viz.,  on  the  tvant  of  a  tenant  to  perform  services. 
**  Some  books  may  use  the  expression  '  for  want  of  heirs,'  but  its  promis- 
cuous use  is  owing  to  this,  that  before  the  power  of  alienation,  want  of 
tenant  and  heir  was  the  same  thing,  for  at  the  death  of  the  ancestor  none 
but  the  heir  could  be  tenant''    1  Eden's  Rep.  201. 

This  should  be  bom^  in  mind,  as  it  frequently  leads  to  a  confusion  of 
escheat  with  forfeiture,  the  distinction  between  which  is  laid  down  by  Lord 
Hale  in  the  principal  case,  and  which  it  is  proposed  to  follow  up  in  this 
note. 

With  regard  to  tenures  it  should  be  remembered,  that  by  12  Car.  2,  c.  24, 
tenure  by  knight  service  with  its  oppressive  feudal  burdens  was  abolished, 
and  converted  into  free  and  common  socage.  Customary  tenures,  such  as  by 
copy  of  court  roll,  burgage  and  gavelkind,  frankalmoigne,  and  tenures  by 
grand  seijeanty  and  petit  serjeanty,  which  were  held  by  merely  honorary 
services,  were  retained  by  the  statute.  With  the  exception,  however,  of  rents 
certain,  heriots,  suits  of  court  and  other  services  incident  to  common  socage 
and  fealty,  fines  for  alienation  due  by  the  customs  of  particular  manors,  and 
certain  reliefe  due  in  respect  of  quit  rents  on  the  death  of  tenant  in  common 
socage,  the  harsher  features  of  tenure  were  abolished  (Harg.  note  to  Co. 
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Litt  85  a  (1)  )y  and  sabsequent  legislation  has  done  much  to  remedy  the 
inconvenience  of  remaining  tenures.  The  consequence  is  that  though 
escheat^  once  one  of  the  most  striking,  and  also  one  of  the  most  profitable 
fruits  of  tenure  still  remains,  like  others,  it  is  shorn  of  much  of  its  former 
importance. 

All  lands  are  the  subject  of  tenure,  and  are  held  either  immediately* 
from  the  crown  or  from  some  mesne  lord ;  and  if,  in  consequence  of  the 
neglect  to  preserve  the  badges  of  tenure,  it  be  no  longer  known  of  whom  the 
lands  are  immediately  holden,  then  the  crown  can  claim  them  upon  an 
escheat;  for  to  the  crown  fealty  belongs,  and  from  the  crown  they  are 
certainly  holden  by  presumption  of  law,  and  without  necessity  of  proof.  3 
Cruise,  Dig.  tit.  30,  pi.  21 ;  Booth's  Real  Property  Act,  135 ;  May  y. 
Street,  Cro.  Eliz.  120. 

Escheats  are  of  two  kinds ;  the  first,  propter  defectum  tenentis,  or  as  it  if 
sometimes  termed,  propter  defectum  sanguinis ;  the  second,  propter  delic- 
tum tenentis. 

1.  Escheat  propter  defectum  tenentis. 
When  it  tahes  place. 

Where  a  person  dies  intestate  without  leaving  any  person  who  according 
to  our  law  of  inheritance  (as  to  which,  see  ante,  p.  594)  can  claim  as  heir, 
any  estate  of  which  he  is  seised  in  fee  will  escheat  to  the  lord  from  whom 
the  fee  is  held,  the  lord  taking  as  ultimus  haeres.  2  Black.  Com.  245; 
Co.  Litt.  18  b. 

A  bastard,  being  in  contemplation  of  law  filius  nullius,  has  no  inheritable 
blood,  consequently  if  there  appear  no  person  to  claim  an  estate  but  a  bastard 
it  will  escheat.     1  Steph.  Comm.  418. 

Where,  however,  a  man,  having  a  bastard  son,  marries  the  mother,  and 
has  legitimate  issue  by  her,  if  the  father  dies,  and  his  bastard  son,  who  is 
termed  bastard  eignS,  enters  into  possession  and  dies  seised,  whereby  the 
land  descends  to  his  issue,  the  eldest  legitimate  son,  who  is  termed  mulitr 
puisn6,  and  all  other  heirs,  are  barred  (Litt.  s.  399).  The  result  is  the  same 
if  two  daughters  (the  elder  being  a  bastard)  enter  upon  lands  as  copar- 
ceners.   Co.  Litt.  244  a. 

As  a  bastard  can  have  no  heirs,  except  lineal  heirs  or  those  of  his  own 
body,  if  a  bastard  die  intestate  without  lawful  issue,  any  estate  of  which  he 
may  be  seised  in  fee  will  escheat  (Co.  Litt.  244  a) ;  but  he  may,  during  his 
lifetime,  alien  or  by  his  will  devise  such  estate. 

Again,  if  there  be  no  other  inheritable  issue  than  one  of  monstrous  birth, 
not  having  human  shape,  the  land  to  which  such  person  would  have  been 
entitled  will  escheat  to  the  lord,  though  mere  deformity  of  body,  if  there  be 
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human  shape,  will  not  prevent  the  issue  from  inheriting  (Co.  Litt.  7  b,  29  b). 
The  law  is  thus  expressed  by  an  old  writer,  "  Qui  contra  formam  humani 
generis  converso  more  procreantur,  veluti  si  mulier  monstrosum  vel  pro- 
digiosum  sit  enixa,  inter  liberos  non  eomputentur.  Partus  tamen,  cui 
natura  aliquantulum  addiderit  vel  diminuerit,  ut  si  sex  vel  tantum  quatuor 
digitos  habuerit,  bene  debet  inter  liberos  connumerari:  et  si  membra  sint 
inutilia  aut  tortuosa,  non  tamen  est  partus  monstrosus."  Bract.  1.  1,  c.  6, 
s.  7,  and  1.  5,  tr.  5,  c.  30,  s.  10. 

If  a  tenant  in  fee  simple,  being  entitled  to  the  benefit  of  an  attendant 
term  of  years,  dies  without  heir,  and  the  land  escheat,  the  trustee  of  the 
term  cannot  hold  the  lands  as  against  the  lord  during  the  continuance  of  the 
term,  but  a  subpoena  will  lie  in  the  Court  of  Chancery  to  give  the  lord  the 
benefit  of  the  term.  Thruxton  v.  Attorney-General,  1  Yem.  840 ;  3  Sugd. 
v.  Sc  P.  92, 10th  £d. ;  Sanders  on  Uses,  302,  5th  Ed.  Attendant  terms, 
however,  are  now  abolished,  8  &  9  Vict.  c.  112. 


JVhat  u  liable  to  Escheat, 

As  a  general  rule  all  lands  held  in  socage,  whether  of  the  king  or  a 
subject,  are  liable  to  escheat,  but  it  must  be  of  the  entire  fee;  therefore  an 
estate  tail  does  not  escheat,  but  goes  to  the  person  in  reversion,  unless  the 
tenant  in  tail  has  also  the  reversion  in  fee  in  him,  for  in  that  case  the  whole 
estate  will  escheat.  Fitzh.  N.  B.  144 ;  3  Cruise,  Dig.  tit.  30,  pi.  21.  Copy- 
holds are  also  subject  to  escheat.    Co.  Cop.  s.  28. 

In  one  case,  however,  lands  in  fee  simple  are  not  liable  to  escheat.  For  if 
land  be  given  to  a  body  politic  or  incorporate,  as,  for  instance,  to  a  dean  and 
chapter,  or  to  a  mayor  and  commonalty,  and  to  their  successors,  upon  its 
dissolution,  the  land  will  revert  to  the  donor  and  not  to  the  lord  by  escheat. 
**  The  reason  and  cause  for  this  diversity,"  says  Coke,  "  is  for  that  in  the  case 
of  a  body  politic  or  incorporate,  the  fee  simple  is  vested  in  their  politic  or  in- 
corporate capacity  created  by  the  policy  of  man,  and  therefore  the  law  doth 
annex  the  condition  in  law  to  every  such^ft  and  grant,  that  if  such  body 
politic  or  incorporate  be  dissolved  the  donor  or  grantor  shall  re-enter,  for 
that  the  cause  of  the  gift  or  grant  fiiileth ;  but  no  such  condition  is  annexed 
to  the  estate  in  fee  simple  vested  in  any  man  in  his  natural  capacity,  but  in 
case  where  the  donor  or  feoffee  reserveth  to  him  a  tenure,  and  then  the  law 
doth  imply  a  condition  in  law  by  way  of  escheat."     Co.  Litt.  13  b. 

As  merely  equitable  estates  are  not  the  subjects  of  tenure  they  are  not 
liable  to  escheat.  Thus  as  a  cestui  que  trust  is  not  a  tenant,  on  his  death 
without  heirs,  the  land  will  not  escheat  to  the  lord,  because,  as  was  held  in 
the  principal  case,  he  can  only  claim  for  defect  of  a  tenant,  and  the  trustee 
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remains  tenant  notwithstanding  the  death  of  the  cestui  que  trust ;  the  trustee 
therefore  is  entitled  to  hold  the  estate  until  some  one  with  a  better  title  can 
claim  it  See  also  the  Leading  case  of  Burgess  v.  Whsatey  1  Ed.  177^  in 
which  the  wl^ole  subject  is  discussed  with  great  research  and  learning. 

In  a  recent  case  a  testator  possessed  of  part  of  a  share  in  the  New  RiTer 
Company,  by  his  will,  executed  so  as  to  pass  real  estate,  gave  all  his  pro- 
perty to  A.  in  trust  for  purposes  and  legacies  the  testator  should  make  in  any 
codicil.  The  testator  by  a  codicil,  not  attested  so  as  to  affect  real  estates,  gare 
several  pecuniary  legacies,  and  died  without  otherwise  disposing  of  his  pro- 
perty, and  leaving  no  heir.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  Y.  C, 
that  the  New  River  shares  were  real  estate  for  all  purposes,  and  that  A. 
took  the  shares,  and  not  the  crown  by  escheat.  '*  If  the  testator,"  said 
his  Honor,  "  had  left  an  heir,  he  would  have  been  entitled  beneficially.  I 
do  not  think  that  Burgess  v.  Wheate  and  the  present  case  are  substantially 
distinguishable,  and  I  must  decide  accordingly."  DavaU  v.  The  New 
River  Company ^  3  De  G.  &  Sm.  394.. 

Upon  the  same  principle,  where  land  is  devised  to  trustees  upon  trust  to 
convert  into  money  for  purposes,  which  either  fail  or  never  take  effect,  and 
the  testator  dies  without  heirs,  the  lord  caxmot  claim  by  escheat,  as  there  are 
tenants  in  possession,  nor  has  the  crown  any  right  to  come  into  eqoitj  to 
ask  that  the  land  should  be  converted,  in  order  that  it  may  take  the  money 
as  bona  vacantia,  nor  even  if  the  land  has  been  unnecessarily  converted,  can 
the  crown  make  good  any  claim,  as  the  money  will  be  the  absolute  property 
of  the  trustees.  Taylor  v.  Saygarthj  14  Sim.  8 ;  WeUker  v.  DefiJie,  2 
Yes.  jun.  185;   Cradock  v.  Owen,  2  Sm.  &  Giff.  241. 

Things  which  do  not  lie  in  tenure,  as  a  rentchai^e  will  not  escheat  (Bro* 
''  Eschete,"  9, 22 ;  Fitzh.  N.  B.  143  m).  So  it  is  laid  down  in  the  principal 
case,  that  where  the  grantee  of  a  rent  in  fee  simple  dies  without  heirs  the 
tenant  of  the  land  shall  hold  it  discharged  of  the  rent,  because  there  is  no 
other  that  has  title  to  it.  See  also  Bro.  *'  Extinguishment,'*  pL  2 ;  JDean  of 
Windsor  v.  Webb,  Godb.  211 ;  3  Inst  21. 

Upon  the  same  ground,  in  the  case  of  Senchman  v.  The  Attorney' 
General  (3  My.  &  K.  485),  whe!^  copyhold  land  was  devised  to  a  person 
in  fee,  upon  condition  that  within  one  month  he  should  pay  2,000/.  to  the 
testator's  executor,  to  be  applied  after  payment  of  debts  and  l^acies,  b> 
charitable  purposes.  The  testator  died  without  leaving  any  customary  heir 
or  next  of  kin.  It  was  held  by  Lord  Chancellor  Brougham  (overruling  the 
decision  of  Sir  John  Leach,  Y.  C),  that  the  proportion  of  the  2,000/.,  the 
gift  of  which  was  void,  under  19  Geo.  2,  c.  36,  was  to  be  considered  as  real 
estate  undisposed  of,  and  that  the  devisee  and  not  the  crown  was  entitled  to 
it.     '^  It  does  not  appear  to  be  material,"  said  his  Lordship,  "  whether  the 
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sum  is  considered  as  excepted  oat  of  the  deyise,  or  as  a  charge  upon  it ;  and 
for  thb  reason :  in  the  latter  case,  the  devisee  takes  the  whole  at  once,  suh- 
ject  only  to  a  charge  which  has  no  e£Pect ;  in  the  former  view  there  is  a 
reanlting  trust  for  the  heir ;  hut  the  heir  cannot  he  found,  or  rather  there  is 
none,  and  such  trust  cannot  escheat  to  the  lord  of  the  manor.  Indeed,  as 
long  as  there  is  a  tenant  to  perform  the  services,  the  lord  never  can  take  by 
escheat,  and  it  would  he  ahsurd  and  contrary  to  all  principle,  and  inconsistent 
with  the  very  nature  of  property,  to  hold  that,  while  the  devisee  was  in 
as  tenant  of  the  copyhold  in  general,  a  portion  of  it,  or  a  sum  charged 
on  it,  was  in  the  possession,  or  rather  in  the  holding,  of  no  one,  and  so 
escheated  pro  defeetu  hseredis.  As,  therefore,  the  lord  cannot  take;  as 
beyond  all  question  the  crown  cannot  take ;  and  as  there  b  here  no  heir  of 
the  testator,  the  devisee  alone  can  take.  He  takes  from  necessity,  indeed, 
and  because  there  is  none  other  to  take,  the  resulting  trust  filing  for  want 
of  a  cestui  que  trust.'' 

If  a  man  having  contracted  for  the  purchase  of  an  estate,  and  after  having 
paid  the  purchase-money,  dies  without  heirs,  the  lord  claiming  by  escheat 
cannot  compel  a  conveyance,  but  it  seems  the  money  having  been  paid 
prematurely  it  would  be  considered  as  a  lien  on  the  estate  in  the  hands  of 
the  vendor,  for  the  personal  representatives  of  the  purchaser,  which  would 
leave  things  in  statu  quo.    1  Eden,  211. 

If  a  mortgagor  die  intestate  and  without  heirs,  the  land  will  not  escheat, 
but  the  mortgagee  will  hold  the  land  absolutely,  subject,  however,  to  the 
debts  of  the  mortgagor  {Beale  v.  Symondsj  16  Beav.  406),  and  if  the 
mortgagee  demanded  payment  of  the  mortgage-money  from  the  personal 
representatives  of  the  intestate,  the  lord  would  not  be  allowed,  on  payment 
of  the  money,  to  claim  the  estate  by  escheat,  but  a  conveyance  would  be 
directed  to  the  personal  representative.  '^  If,"  says  Sir  T.  Clarke,  M.  R., 
''the  mortgagee  took  his  remedy  against  the  personal  representatives,  I 
think  the  Court  would  compel  the  mortgagee  to  reconvey,  not  to  the  lord  by 
escheat,  but  to  the  personal  representative ;  and,  if  necessary,  would  consider 
the  estate  reconveyed,  as  coming  in  lieu  of  the  personalty,  and  as  assets  to 
answer  even  simple  contract  creditors."     1  Eden,  211. 

Where,  however,  the  mortgage  is  for  a  term  of  years,  and  the  mortgagor 
dies  without  heirs,  the  lord  will  be  entitled  to  the  fee  simple  by  escheat; 
subject,  however,  to  the  mortgage,  and  he  will  be  entitled  in  equity  to  redeem 
the  term.  Viscount  Donme  v.  Morris,  3  Hare,  804;  Rogers  v.  Maule,  1 
Y.  &  CoU.  C.  C.  4. 

So  where  there  is  merely  an  equitable  mortgage,  as  by  mere  deposit  of 
title-deeds,  upon  the  death  of  the  mortgagor  without  heirs,  the  land  will 
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escheat,  subject  to  the  mortage,  unless  the  legal  estate  be  vested  m  a 
trustee ;  and  where  the  escheat  is  to  the  crown,  the  mortgagee  may  sell  the 
estate  as  against  the  crown.    Prescott  v.  Tyler,  1  Jur.  470. 

Formerly,  if  a  trustee  or  mortgagee  in  fee  of  real  property  died  intestate, 
and  without  heirs,  the  estate  would  have  escheated.  Lewin's  Trusts, 
218-222 ;  Coote's  Mortg.  24. 

This  gave  rise  occasionally  to  much  injustice,  which  was  partially  cured 
by  39  &  40  Geo.  3,  c.  88,  s.  12,  which  gave  the  crown  power,  in  the  case 
of  the  escheat  of  trust  property,  to  make  grants  of  it  to  trustees  for  the 
purpose  of  executing  the  trusts.  And  now,  by  13  &  14  Vict.  c.  60  (which 
repeals,  and  in  effect  re-enacts,  4  &;  5  Will.  4,  c.  23),  it  is  provided,  that 
where  any  person  seised  of  any  lands  upon  any  trust,  or  by  way  of  mort- 
gage, dies  without  an  heir,  the  Court  of  Chancery  may  make  a  vesting^ 
order,  which  will  be  as  effectual  as  a  conveyance  by  such  heir.  Sects.  15, 19. 

Under  the  Escheat  Act,  4  Will.  4,  c  23,  s.  4  (repealed,  and  in  eflfect 
re-enacted  by  13  &  14  Vict  c.  60),  trust  monies  might  be  followed  into  huid 
against  the  lords  of  the  fee ;  and  if  it  were  otherwise,  the  estate  in  the  hands 
of  the  lord  by  escheat  is  liable  to  the  debts  of  the  person  whose  estate  has 
escheated.     Hughes  v.  WelUj  9  Hare,  740,  774. 

Whenever  lands  escheat,  they  become  the  property  of  the  person  from 
whom  they  were  held,  who  is  entitled  to  all  the  deeds  relating  thereto  (Bro. 
Abr.  tit  **  Charter,"  pi.  59),  and  may  distrain  for  rent  due  to  the  last  tenant, 
because  it  is  incident  to  the  reversion  (Co.  Litt  215  b) ;  but  the  lord  is  liable 
to  all  the  incumbrances  of  the  last  tenant  (3  Cruise,  Dig.  tit.  30,  pi.  36);  and 
in  case  the  tenant  were  a  man,  and  died  leaving  a  widow,  the  land  will  be 
liable  to  her  dower ;  in  case  the  tenant  were  a  woman,  the  land  would  be 
liable  to  her  husband's  claims  as  tenant  by  the  curtesy.  lb. ;  and  see  ante, 
p.  51. 

So  where  a  copyhold  estate  escheats  to  the  lord  of  the  manor,  he  will  hold 
it,  subject  to  any  lease  made  by  the  copyholder,  with  the  licence  of  the  lord, 
and  also  to  the  freebench  of  the  widow.  lb.  pi.  37;  and  see  ISirner  v. 
Hodgesy  Hut.  102. 

Real  esta^  of  a  person  dying  without  heirs,  though  he  has  not  by  his  will 
charged  them  with  payment  of  his  debts,  is,  since  3  &  4  Will.  4,  c.  104, 
assets  for  their  payment  as  against  the  lord  claiming  by  escheat.  Evant  ?. 
Brown  ^  5  Beav.  114. 

It  seems,  however,  to  be  doubtful  whether  such  real  estate  is  liable  to  the 
debts  in  priority  to,  or  pari  passu  with,  lands  specifically  bequeathed.  Ih. 
See  the  remarks  of  Wigram,  V.  C,  3  Hare,  398. 

Some  act  of  the  lord  is  necessary  to  perfect  his  title,  and  the  actual  poe* 
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seflsion  of  the  land  cannot  be  gsuned  till  he  enters  or  brings  his  writ  of 
escheat.    3  Cniise,  Dig.  tit.  80,  pi.  9. 

In  the  case  of  copyholds  before  the  lord  enters  on  the  lands  escheated  to 
him,  the  homage  ought  to  present  the  death  of  the  tenant  without  heirs ; 
and  proclamation  ought  to  be  made,  to  give  notice  that,  if  any  person  comes 
in  and  justly  claims  as  heir  to  the  last  tenant,  he  shall  be  admitted.  3 
Cruise,  Dig.  tit.  30,  pi.  22;  Co.  Cop.  s.  28;  2  Ves.  jun.  187. 

Escheat  will  be  prevented  by  the  alienation  of  the  tenant  (3  Cruise,  Dig. 
tit.  30,  pi.  17)  or  by  a  devise,  although  it  only  takes  effect  at  the  moment 
of  the  testator's  de&th  (1  Roll.  Rep.  214 ;  Co.  Litt.  236  a,  n. ;  Eeeve  v. 
Attomet^'Oenerai,  2  Atk.  223) ;  but  not  by  a  mere  contract  to  sell  (1 
Eden's  Rep.  211 ;  Stephens  v.  Bailtff  Nels.  Ch.  Rep.  107),  nor  by  a  void 
devise.     Yaugh.  Rep.  270. 

However,  voidable  deeds  have  been  held  good  against  the  lord  claiming 
by  escheat ;  as,  for  instance,  a  feofiment  made  by  an  infant  in  person.  2 
Roll.  Rep.  403;  7  Co.  7  b;  1  Eden,  209 ;  Whittingkam's  Case,  8  Co.  42  b. 


Aliens, 

An  alien  cannot  purchase  or  hold  lands,  even  through  the  medium  of  a 
trust,  and  if  he  attempt  to  do  so  they  will  be  forfei.ted  to  the  crown  {The 
King  v.  Holland,  Sty.  21 ;  Collingwood  v.  Pace,  O.  Bridg.  431);  hence 
an  alien  cannot  take  lands  by  inheritance  (Co.  Litt.  2  b,  8  a);  if,  therefore, 
a  person  die  intestate,  leaving  no  other  relations  than  aliens,  his  land  will 
escheat  to  the  lord  (1  Steph.  Com.  420).  A  person,  however,  bom  out 
of  her  Majesty's  dominions,  of  a  mother  being  a  natural-bom  stdject,  may 
now  inherit  land  or  take  it  by  devise  or  purchase,  7  &  8  Vict.  c.  66,  s.  3. 
Formerly  descent  could  not  be  traced  through  an  alien  (see  Co.  Litt.  8  a), 
though  now  with  some  exceptions  it  may  be  done  (11  &  12  Will.  3,  c.  6; 
25  Geo.  2,  c.  39;  and  see  Co.  Litt.  by  Harg.  8  a,  n.  2).  When  an  alien 
has  been  made  a  denizen  he  may  himself  purchase  lands,  and  any  son  bom 
after  denization  may  inherit  them,  though  a  son  bom  before  denization 
cannot  do  so,  though  he  would  do  so  in  the  case  of  lands  purchased  before 
his  father  had  been  naturalized  by  act  of  parliament  (Co.  Litt.  8  a).  The 
terms,  however,  of  letters  of  denization  may  enable  an  alien  to  hold  pre- 
viously-acquired lands  {Fourdrin  v.  Oowdey,  3  My.  k  K.  383).  An  alien 
may  now  be  naturalized  for  most  purposes  by  the  certificate  of  a  secretary  of 
state.    7  &  8  Vict,  c.  66,  s.  6 ;  Rittson  v.  Stordy,  W.  R.  1854-55, 627. 

Aliens  may  claim  the  proceeds  of  lands  directed  to  be  sold.  Thus  in 
Doe  d.  Hourmelin  v.  Sheldon  (4  My.  &  Cr.  525),  where  a  testatrix  devised 
a  real  estate  to  trustees,  upon  trust  to  sell,  and  to  divide  the  produce  amongst 
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certain  persons,  some  of  whom  were  aliens,  and  the  estate  was  sold  nnder 
the  decree  of  the  Court ;  it  was  held  by  Lord  Chancellor  Cottenham,  affirm- 
ing the  decision  of  Lord  Langdale,  M.  R.  (1  Beav.  79),  that  the  crown  was 
.not  entitled  to  those  shares  of  the  produce  of  the  sale  which  were  payable  to 
the  aliens/  '^  The  incapacity/'  said  his  Lordship,  **  of  aliens  to  hold  land  is 
founded  upon  political  and  feudal  reasons,  which  do  not  apply  to  money. 
The  testator  has  given  to  his  legatees  no  option ;  but  if  he  had,  or  if  the  law 
would  have  given  it,  there  can  be  no  reason  for  the  legatee  forfeiting  money 
which  he  may  enjoy,  because  he  might  have  elected,  instead  of  such  money, 
to  take  land,  which  he  cannot.^' 

Where,  however,  there  is  no  trust  for  absolute  conversion,  and  the  heir  k 
an  alien,  the  crown  will  be  entitled  to  the  estate.  See  Fourdrin  v.  Oowdei/f 
3  My.  &  K.  383. 

Bona  Vacantia. 

4 

The  crown,  by  virtue  of  its  prei'ogative,  is  entitled  to  the  chattels  real  or 
personal  of  an  intestate,  leaving  no  next  of  kin,  even  if  such  chattels  be 
vested  in  trustees  or  executors.  Jones  v.  OoodchUd,  3  P.  Wms.  33 ;  Mid- 
dleton  V.  Spicer,  1  Bro.  C.  C.  201 ;  Rutherford  v.  Maule,  4  Hagg.  213; 
JDifhe  V.  Watford,  5  Moore,  P.  C.  C.  434  j  Taylor  v.  Hay  garth,  14  Sim.  8; 
Elkock  V.  Mapp,  3  H.  L.  Cas.  492;  Russell  v.  Qorves,  2  Coll.  648; 
Cradoch  v.  Owen,  2  Sm.  &  Giff.  241. 

It  may  be  here  mentioned  that  the  Courts  lean  strongly  towards  applicsp 
tions  for  further  investigation  in  cases  in  which  property  falls  to  the  crown, 
as  that  generally  happens  not  from  want  of  next  of  kin  but  from  failure  of 
legal  evidence  of  their  title.  Robson  v.  Attorney- General,  10  C.  k  F. 
471 ;  S.  C.  nom.  Monkton  v.  Attorney-General,  2  Russ.  &  My.  147. 

II.  Escheat  propter  delictum  tenentis,  and  herein  of  Forfeiture, 

Where  a  person  had  been  convicted  of  treason  or  felony  his  blood  was 
considered  as  attainted  or  corrupted,  and  it  ceased  to  be  the  channel  througli 
which  any  inheritance  could  be  claimed. 

If  a  person  commit  treason  the  lands  are  forfeited  at  once  to  the  crown, 
in  the  case  of  other  felonies  they  go  to  the  crown  for  a  year,  day  and  waste 
(a  privilege  respecting  which  the  crown  now  generally  enters  into  some  com- 
position), and  afterwards  escheat  to  the  lord  (see  17  Edw.  2,  st  1,  c.  16; 
2  Inst.  37 ;  3  Inst.  47 ;  Simons  v.  Blake,  4  Dowl,  263 ;  Bulloch  v.  Dodds, 
2  B,  &  Aid.  258 ;  Doe  v.  Pritchard,  6  B.  &  Ad.  765 ;  Rex  v.  Brid^, 
1  Mees.  &  W,  145).  Where,  however,  the  lands  are  held  directly  from  the 
crown,  without  the  interposition  of  any  mesne  lord,  the  crown  will  take  at 
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once  by  escheat  (1  Steph.  Gomm.  423).  The  crown,  howeyer,  hj  forfeiture, 
can  only  claim  those  estates  of  which  the  person  was  seised  at  the  time  of 
the  commission  of  the  crime  (Co.  Litt.  13  a) ;  but  the  blood  of  the  person 
attainted  formerly  ceased  to  have  inheritable  qualities,  and  any  estates  which 
might  subsequently  descend  to  him  would  escheat  to  the  lord.  Thus  if  a 
man  committed  treason,  and  ailerwards  an  estate  descended  upon  him  from 
his  father,  it  would  escheat  to  the  lord.     Co.  Litt.  13  a. 

A  pardon  from  the  crown,  or  the  remission  of  any  forfeiture  to  which  the 
crown  is  entitled,  will  not  effect  the  right  of  the  lord  to  escheat  (1  Steph. 
Coram.  425).  As  a  general  rule  the  pardon  did  not  remove  the  corruption 
of  blood  of  any  descendants  of  the  person  attainted  who  were  bom  at  the 
time  of  the  attainder,  though  it  would  have  that  effect  as  to  those  bom 
afterwards.  Thus  if  a  paison  convicted  of  felony  had  a  son  born  at  the 
time  of  the  attainder,  although  the  father  obtained  a  pardon  from  the  crown, 
the  blood  of  the  son  still  remained  cormpted  and  he  could  not  inherit  land 
through  his  fether,  suppose,  for  instance,  from  his  grandfather,  and  if  the 
&ther  had  issue  afier  the  pardon  nothing  could  descend  to  the  youngest, 
because  the  eldest  was  living  and  disabled,  the  land  would  therefore  have 
escheated  to  the  lord;  but  if  the  eldest  son  had  died  in  the  life  of  the  father, 
without  issue,  then  the  youngest  son  would  have  mherited.  So  likewise,  if 
the  &ther  at  the  time  of  his  attainder  had  no  children,  and  after  receiving 
pardon  had  a  son  bom,  then,  in  the  words  of  Lord  Coke,  **  as  he  becomes  by 
the  pardon  a  new  creature,"  the  son  is  inheritable.     Co.  Lit.  392  a ;  lb.  8  a. 

The  only  way,  therefore,  in  which  corruption  of  blood  could  formerly 
have  been  completely  removed  was'  by  act  of  parliament,  a  mode  in  former 
times  by  no  means  unfrequently  resorted  to.     Co.  Litt.  8  a. 

Where  new  felonies  were  created  by  act  of  parliament,  it  was  often  pro- 
vided that  they  should  not  extend  to  corraption  of  blood ;  and  in  such  cases, 
although  the  crown  was  entitled  to  the  profits  of  the  lands  for  a  year  and 
day,  and  so  long  after  as  the  felon  lived,  his  lands  would  not  escheat  to  the 
lord.    3  Inst  47 ;  1  Steph.  Com.  425. 

The  legislature,  however,  has  in  more  recent  times  greatly  modified  the 
severity  of  the  common  law.  Thus,  by  54  Geo.  3,  c.  145,  it  is  provided, 
that  no  attainder  for  felony,  except  for  treason  or  murder ,  shall  extend  to 
the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right  or  title  of 
any  person  or  persons,  other  than  the  right  or  title  of  the  offender,  during 
his  natural  life  only ;  and  that  it  shall  be  lawfiil  to  every  person  to  whom 
the  right  or  interest  of  any  lands,  tenements  or  hereditaments,  after  the  death 
of  such  offender,  should  or  might  have  appertained  if  no  such  attainder  had 
been,  to  enter  into  the  same.  And  now  descent  may  be  traced  through  a 
person  who  has  been  attainted.    3  &  4  Will.  4,  c.  106^  s.  10,  ante,  p.  602. 

All  lands  and  tenements  in  fee  simple  held  in  socage,  whether  of  the 
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crown  or  of  a  subjecty  are  liable  to  escheat  propter  delictum  tenentis  (3 
Cruise,  Dig.  tit.  30,  pL*  21) ;  an  estate  tail  will  not  escheat,  but  will  go  to 
the  person  in,  reversion,  unless  the  tenant  in  taU  has  also  the  reyersion  in  fee 
in  him ;  for  in  that  case  the  whole  estate  will  escheat.    lb. ;  and  see  Fitz. . 
N.  B.  144. 

Lands  in  gayelkind  do  not  escheat  upon  conviction  and  execution  for 
felony ;  but  the  heir,  notwithstanding  the  offence  of  his  ancestor,  maj  enter 
and  enjoj  the  lands.    This  has  given  rise  to  the  couplet — 

The  father  to  the  bough, 
And  the  son  to  the  plough. 

But  if  tenant  in  gavelkind,  being  indicted  for  felony,  absent  himself,  and  is 
outlawed  after  proclamation  made  for  him  in  the  country,  his  heir  shall  reap 
no  benefit  by  the  custom,  but  the  lands  shall  escheat  to  the  lord,  and  the 
crown  shall  have  a  year,  day  and  waste  in  them,  if  holden  of  another,  in 
like  manner  as  the  common  law  directs  as  to  lands  which  are  not  subject  to 
the  custom  of  gavelkind.     Rob.  Gavelkind,  288—290,  Wils.  £d. 

Where  a  person  is  attainted  for  treason,  his  gavelkind  lands'  wiU  be  for- 
feited to  the  crown.     lb.  293. 

Copyholds  are  liable  to  escheat  to  the  lord  for  the  felony  of  the  tenant 
(2  Scriv.  Cop.  031) ;  the  crown  being  first  entitlecl  to  land  for  a  year  and 
day  (lb.  632) ;  but  in  the  case  of  high  treason,  copyhold  lands  will  be 
forfeited  to  the  crown  (lb.),  unless  it  be  conmiitted  by  the  heir  in  the  lifetime 
of  his  ancestor,  in  which  case  the  lands  go  to  the  lord  by  escheat,  and  not 
to  the  crown  by  forfeiture,  as  the  son  was  never  seised.  lb. ;  and  see  Br. 
"  Eschete,"  pi.  6;  Co.  Litt  13  a. 

At  common  law,  an  equitable  or  trust  estate  would  not  escheat,  either  for 
treason  or  felony,  of  the  person  bepeficially  entitled,  and  the  person  entitled 
to  the  legal  interest,  might  retain  the  estate  to  his  own  use.  5  Edw.  4, 
pi.  18,  fo.  7  b ;  Br.  «  Feoff,  al  Use,"  pi.  34. 

The  statute  law,  however,  has  now  rendered  lands  vested  in  trustees  liable 
to  forfeiture  to  the  crown  for  the  treason  of  the  person  beneficially  entided 
(26  Hen.  8,  c.  10 ;  33  Hen.  8,  c.  20  f  and'  see  Marquis  of  WinchaUr't 
Casey  3  Co.  1) ;  and  in  the  case  of  a  forfeiture  for  the  treason  of  the  owner 
of  land  subject  to  a  mortgage,  the  crown  {Attomet/'Oeneral  v.  CroJU,  4 
Bro.  P.  C.  136 ;  Pawleit  v.  Attamey-Oeneral,  Hard.  465),  or  its  assignee 
(1  Eden,  210 ;  Sir  Salathiel  LovelTs  Case,  Salk.  85 ;  Hodye  v.  Attorney' 
General,  3  Y.  &  Coll.  Exch.  Ca.  342),  may  redeem. 

Where,  however,  as  in  the  principal  case,  the  lands  are  vested  in  trustees, 
and  the  equitable  owner  commits  felony,  as  the  conmion  law  in  this  respect 
remains  unaltered,  the  equitable  estate  will  not  be  liable  to  forfeiture  or 
escheat,  as  the  trustees  are  tenants ;  and  it  is  only  propter  delictum  tt^oitis 
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in  such  case  that  forfeiture  or  escheat  can  take  place.  The  tmstees,  there- 
fore, will  hold  the  lands  discharged  of  the  trost  (2  Harg.  Juris.  Exerc.  386). 
Lands  of  inheritance  of  which  a  man  is  seised  jure  uxoris  are  only  forfeitable 
daring  the  coverture.    3  Inst  10 ;  1  HaL  P.  C.  251. 

Formerly,  when  a  trustee  (Lewin's  Trusts,  219)  or  mortgagee  com- 
mitted treason  or  felony,  the  estate  would  have  been  liable  to  forfeiture 
or  escheat  (1  Hayes's  Introd.  322).  The  inconvenience  of  this  state  of 
the  law  has  since  been  obviated ;  for  by  13  &  14  Vict  c.  60  (repealing 
4  &  5  Will.  4,  c.  23,  and  substituting  similar  provisions),  it  is  enacted, 
that  **  no  lands,  stock  or  chose  in  action,  vested  in  any  person  upon  any 
trust  or  by  way  of  mortgage,  or  any  profits  thereof,  shall  escheat  or  be 
forfeited  to  her  Majesty,  her  heirs  or  successors,  or  to  any  corporation,  lord 
or  lady  of  ^a  manor  or  other  person,  by  reason  of  the  attainder  or  conviction 
for  any  ofience  of  such  trustee  or  mortgagee,  but  shall  remain  in  such  trustee 
or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or  descend  or  vest  in  his 
or  her  representative,  as  if  no  such  attainder  or  conviction  had  taken  place" 
(s.  46 ;  see  £Jx  parte  Tyson,  1  Jur.  472) ;  and  it  is  also  enacted,  that  nothing 
contained  in  the  act  shall  prevent  any  escheat  or  forfeiture  of  any  lands 
or  personal  estate  vested  in  any  such  trustee  or  mortgagee,  so  far  as  relates 
to  any  beneficial  interest  therein  of  any  such  trustee  or  mortgagee;  but  such 
lands  or  personal  estate,  so  far  as  relates  to  any  such  beneficial  interest,  shall 
be  recoverable  iif  the  same  manner  as  if  the  act  had  not  passed.     Sect.  47. 

It  may  be  here  remarked,  that  as  the  intervention  of  trusts  has  deprived 
the  lord  of  escheats  on  account  of  the  cestui  que  trust  where  lands  are  vested 
in  trustees,  it  is  scarcely  just  that  the  fruit  of  escheats,  which  took  place  by 
reason  of  the  crime  or  failure  of  heirs  of  the  trustees,  should  have  been  taken 
fix>m  the  lord  without  some  compensation  being  awarded  to  him.  Upon 
this  subject  it  has  been  well  observed  by  an  eminent  writer,  that  '^  if  the  lord 
can  with  propriety  be  deprived  of  his  interest  in  an  escheat,  he  can  be  equally 
so  of  his  interest  in  the  rents  and  services.  To  compensate  the  lord,  as  nearly 
as  mi^t  be,  by  giving  him  the  escheat  of  the  equitable  interest  on  the  fiiilure 
of  heirs  of  the  cestui  que  trust,  although  objectionable  on,  among  other 
grounds,  that  of  its  creating  another  anomaly  in  the  law,  would  be  unobjec- 
tionable on  any  moral  ground."     1  Hayes's  Introd.  388,  n. 

Whether  there  be  a  forfeiture  to  the  crown  or  escheat  to  the  lord,  they 
will,  as  a  general  rule,  take  the  estate  subject  to  all  the  engagements  and 
incumbrances  of  the  owner  afiecting  it  (1  Eden,  192,  203)  as  an  equitable 
mortgage  {Hodge  v.  Attorney- Oeneral,  3  Y.  &  Coll.  Exch.  Ca.  342) ;  but 
a  Court  of  Equity  will  not  direct  a  sale  as  against  the  crown  having  the 
legal  estate  (lb.).  Where,  however,  a  sale  has  taken  place  under  an  extent, 
in  priority  to  the  crown,  the  debt  due  to  the  mortgagee  by  deposit  will  be 


1 


640  Attorney-General  v.  Sands. 

ordered  to  be  paid  va  prioritj  to  the  claim  of  the  crown.  Catberd  t. 
Attornetf' General,  6  Price,  411,  478. 

The  wife  of  a  person  attainted  for  treason  loses  her  dower  (5  &6  £dw.  6, 
c.  12,  s.  13),  though  that  is  not  the  case  of  a  tenant  by  the  curtesy  in  case 
his  wife  be  attainted  for  treason  after  issue  bom  (Co.  litL  951  a)«  Secos  if 
the  issue  be  bom  before  attainder  (1  Hale's  P.  C.  359).  In  the  case  of  other 
felonies,  the  lord  claiming  by  escheat  was  liable  to  dower  as  well  as  curtesy. 
See  ante,  p.  51. 

Personal  estate,  except  perhaps  merely  contingent  interests  (Stokes  ?. 
Jffolden,  1  Keen,  145),  will  be  forfeited  to  the  crown,  if  the  owner  be  con- 
victed for  treason  or  felony,  even  if  it  be  vested  in  trustees,  as  the  latter  will 
not  be  allowed,  as  in  the  case  of  an  estate  in  fee  simple,  when  the  oestoi 
que  trust  had  been  attainted  for  felony,  to  hold  for  their  own  benefit 
{WUke^s  CoMy  Lane,  54;  King  v.  DaccoTnbey  Cro.  Jac.  512;  Pawlett  r. 
Attomet^OeTieralf  Hard.  467;  Sir  J.  Dacke's  Case,  cited  Aleyne,16; 
and  see  Lewin's  Trusts,  560 ;  Hill's  Trustees,  258).  And  where  a  felon  is 
undergoing  punishment,  as  by  transportation,  any  personal  property  aocni- 
ing  to  him  during  that  period  will  be  forfeited  to  the  crown.  Bullock  v. 
Dodds,  2  B.  &  Aid.  258 ;  BoberU  v.  Walker,  1  My.  &  K.  752. 


Assignment  by  Felon  before  Conviction. 

Although  the  crown  has  a  right  to  an  inventory  of  the  goods  of  a  person 
accused  of  felony,  this  is  merely  a  precautionary  step,  inasmuch  as  forfeiture 
does  not  take  place  until  conviction,  and  has  no  relation  back  to  the  time 
of  the  commission  of  the  offence  (see  Statute  De  Cattallis  Felonum). 
Hence,  previous  to  conviction  for  felony,  a  person  may  sell  chatteb  real 
and  personal  for  the  sustenance  of  himself  or  family  (8  Co.  171 ;  3  Bac 
Abr.  272),  or  alien  bon&  fide  for  valuable  consideration.  Thus  where  a 
person  who  was  in  prison  on  a  charge  of  felony  assigned  stock  to  secure 
payment  of  an  antecedent  debt,  and  costs  to  be  incurred  in  his  defence,  it 
was  held  by  Sir  J.  Wigram,  Y.  C,  that  the  assignment  was  valid  as  against 
the  crown,  notwithstanding  his  subsequent  conviction.  Perkins  v.  JBradkji, 
1  Hare,  219, 229. 

The  same  law  seems  also  to  be  applicable  to  the  mesne  profits  of  lands  of 
inheritance  before  the  attainder  of  the  person  sued.    Co.  Litt.  390  b. 

A  colourable  alienation,  however,  of  chattels  by  a  person  under  a  cfaai^ge 
of  felony  for  the  purpose  of  avoiding  a  forfeiture,  would  be  firaudulent,  and 
void  against  the  crown.  Per  Wigram,  V .  C,  1  Hare,  227 ;  and  see  Jones 
V.  Ashurst,  13  Vin.  Abr.  451,  tit.  "Forfeiture"  (P),  pi.  6;  Skaw  t. 
Bran,  1  Stark.  319,  320. 
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With  regard  to  lands  of  inheritance,  it  seems  to  be  the  better  opinion^  that 
as  the  attainder  has  relation  to  the  time  of  the  oSence  committed^  any  inter- 
mediate conveyance  or  incumbrance  "will  be  void  (1  Hale,  P.  C.  360,  426 ; 
2  lb.  179  J  Co.  Litt  13  a,  b;  sed  vide  3  Prest.  Abs.  392);  and  it  clearly 
wiU  be  so  if  made  for  the  purpose  of  eluding  the  forfeiture.  Pauncefoot's 
Case,  cited  Lane,  44,  45 ;  3  Co.  82  a. 


PrcLCtice  of  the  Crown  relating  to  Escheats  and  Forfeitures,^ 

In  the  case  of  personalty  it  seems  that  the  crown  may  take  advantage  of 
a  forfeiture  without  office  found  (4  Steph.  Com.  Qd) ;  but  in  the  case  of 
real  estate  office  must  be  first  found  by  a  jury  upon  an  inquisition  or  inquest 
of  office  duly  issued  (lb.  64—66);  and  in  a  proper  case  an  order  will  be 
made  upon  petition  for  leave  to  traverse  an  inquisition  of  escheat  found  in 
favour  of  the  crown.     Ex  parte  Webster,  6  Ves,  809. 

It  is  the  ordinary  rule  for  the  crown  to  give  some  benefit  to  the  party 
discovering  an  escheat,  as  a  lease  (Moggridge  v.  Thachwell,  7  Ves.  71),  and 
in  the  case  of  if ason  v.  Attorney- Oeneral  of  Jamaica,  4  Moore,  P.  C.  C. 
228,  what  are  termed  letters  of  preference  appear  to  have  been  granted. 

Upon  a  memorial  being  presented,  the  crown  will  often  make  a  grant  of 
escheated  property  to  persons  having  moral  claims  upon  the  intestate ;  as,  for 
instance,  illegitimate  children  to  whom  the  property  has  been  given, by  an 
invalid  will  (Cumming  v.  Forrester,  2  J.  &  W.  334);  and  formerly,  when 
•property  escheated  upon  the  death  of  a  bare  trustee,  the  crown,  upon  a 
memorial  being  presented,  would  make  a  grant  to  the  person  beneficially 
entitled.     In  re  Sadler,  1  Madd.  581. 

After  a  person  has  joined  in  a  petition  to  the  crown,  representing  an 
estate  to  have  escheated,  and  procured  a  grant  to  be  made  of  it  to  himself 
and  others,  it  seems  that  he  will  not  be  allowed  afterwards  to  set  up  a  claim 
to  a  part  under  a  prior  title  in  himself,  while  taking  the  benefit  of  the 
grant  as  to  the  rest     Cumming  v,  Forrester,  2  J.  &  W.  334. 


T.  L.c.  T  T 
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VINER   V.  FRANCIS  (a). 


[Reported  2  Cox,  190.] 

Gifts  to  Children  as  a  Class.] — A  gift  by  trill  to  the  children  of 
a  deceased  sister  is  a  gift  to  t/io^  who  were  living  at  the  death  of  the 
testator, 

JOHN  WIGGINGTON  by  will  gave  to  his  brother  Samuel  Wig- 

# 

gington  6,000Z.,  in  trust  for  the  use  and  benefit  of  his  children,  to  be 
equally  divided  between  them,  either  in  his  lifetime  or  at  ^  his  death, 
when  and  in  such  manner  as  he  should  judge  most  convenient  and 
beneficial  to  them.  He  gave  to  his  sister  Mardia  Selby  3,000/.,  the 
interest  of  which  he  gave  to  her  for  her  own  use  during  her  life,  and 
at  her  death  he  desired  the  principal  might  devolve  to  her  son  Miles 
Selby,  unless  she  should  have  more  children,  and  then  the  same  sum 
to  be  shared  equally  between  them.  He  then  added,  "  Item,  I  gi^ 
unto  the  children  of  my  late  sister  Mary  Crowser,  the  sum  of  g,000t, 
to  be  equally  divided  among  them."  Note — "  To  the  above  three  lega- 
cies  I  desire  lOOZ.  may  be  paid  to  each  within  one  month  after  my 
decease,  to  buy  mourning,  &c."  And  after  giving  several  other 
legacies,  he  gave  the  residue,  after  payment  of  debts  and  legacies, 
thus :  "  I  give  unto  my  brother  Samuel  Wiggington  one-third  of  the 
residue,  and  one-third  more  to  my  lister  Martha  Selby,  and  the  other 
third  I  give  to  the  children  of  my  late  sister  Mary  Crowser,  equally  to 
be  divided  between  the  children  of  my  brother  Samuel  Wiggington, 
my  sister  Martha  Selby,  and  the  children  of  my  late  sister  Maiy 
Crowser. 

(a)  .S*.  a  2  Bra.  C.  C.  658. 
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At  the  date  of  the  will  there  were  three  children  of  Mary  Crowser 
liTing,  viz.  John^  Elizabeth  and  William.  William  died  after  the  date 
of  the  unll,  in  the  lifetime  of  the  testator;  and  it  was  contended  that 
one-third  of  one-third  of  the  S,000/.  given  to  the  children  of  Mary 
Crowser  lapsed  into  residue^  and  that  one-third  of  the  residue  lapsed, 
and  was  payable  to  the  next  of  kin,  as  undisposed  of. 

Sir  R.  P.  Arden,  M.  R. — There  is  no  doubt  in  this  case  on  the 
bequest  to  the  children  of  Samuel  Wiggington,  for  all  his  children 
were  living  at  the  death  of  the  testator.  It  was  once,  indeed,  thought 
that  a  bequest  to  ''  the  children  of  A.*'  might  extend  to  all  children 
bom  at  any  fiiture  time ;  but  JDevisme  v.  Mello  (b)  has  settled  that  such 
children  shaU  take  as  are  bom  at  the  time  the  distribution  of  the  fimd 
is  to  take  place.  The  doubt  in  this  case  arises  on  the  clause  which 
gives  "  to  the  children  of  my  late  sister  Mary  Crowser  the  sum  of 
2,000Z.  to  be  equally  divided.*'  As  I  said  before,  the  general  rule  as 
settled  by  Devisme  v.  Mello  is,  that  the  children  living  at  the  time  of 
the  distribution  of  Hue  fund  shall  take ;  if  it  is  to  be  distributed  at  the 
time  of  the  testator's  death,  then  such  children  as  shall  be  then  living ; 
if  distributable  at  the  death  of  some  other  person,  then  the  testator 
is  to  be  supposed  to  mean  such  children  as  shatfbe  living  at  the  time 
of  the  death  of  such  other  person.  Then  the  question  is  whether 
a  gift  to  the  children  of  his  late  sister  Mary  Crowser  is  or  is  not 
indicative  of  an  intention  difierent  from  that  which  would  be  imputed 
to  him  under  the  general  rule ;  that  is,  whether  he  meant  the  particular 
children  living  at  the  time  he  made  his  will  to  take  the  fund  equally 
between  them,  or  whether  it  was  not  the  same  thing  as  if  he  had  given 
the  ftflOOL  ''  to  the  three  children  of  my  late  sister  ;**  for  in  that  case 
it  would  have  been  a  legacy  to  three  persorus  designate.  Now,  when 
a  testator  gives  a  fund  to  be  divided  amongst  his  own  children,  he 
shall  be  supposed  to  mean  such  children  as  shall  be  living  at  the  time 
of  his  death.  If  so,  why  should  I  suppose  that,  the  sister  being  dead, 
he  meant  anything  else  than  what  would  be  imputed  to  him  in  the 
other  case.  This  is  not  like  the  case  of  Lord  JBindon  v.  Harl  of 
Suffolk,  1  P.  W.  96,  for  there  the  gift  is  to  the  five  grandchildren ; 

(ft)  1  Bro.  C.  C.  587. 
T  T  2 
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which  shows  that  he  had  particular  objects  in  view.  But  the  general 
rule,  I  take  it,  comes  to  this,  to  exclude  all  children,  who,  although 
living  at  the  date  of  the  will,  yet  die  before  the  testator,  and  to  include 
all  those  who  are  living  at  the  time  of  the  distribution,  although  bom 
after  the  will  or  the  death  of  the  testator.  Reg.  Lib.  B.  1787,  fol.  752, 
and  1788,  fol.  534. 


Viner  v.  Francu,  said  by  Sir  John  Romilly,  M.  R,  to  be  a  goTeming 
case  (17  Beav.  607),  is  always  referred  to  wherever  in  devises  or  bequests  to 
children,  as  a  class^  the  question  arises  at  what  period  the  persons  constitutiDg 
the  class  are  to  be  ascertained,  and  they  are  to  take  the  benefits  conferred 
upon  them.  In  the  absence  of  any  express  mention  of  the  period  by  die 
testator  himself,  it  is  a  question  by  no  means  easy  of  solution,  inasmuch  as 
in  order  to  carry  out  his  supposed  intention,  certain  rules  have  been  adopted, 
by  no  means  in  accordance  with  the  ordinary  principles  of  construction. 

Before  examining  the  cases,  and  the  principle  upon  which  they  proceed, 
we  may  mention,  that  where  the  testator  expressly  fixes  a  time  at  which  the 
class  is  to  be  ascertained,  his  wishes,  if  in  no  way  contravening  the  law,  as 
for  instance,  the  rule  against  perpetuities,  must  be  observed.  Thus  if  a 
testator  makes  by  will  a  bequest  to  children  "  now  living,"  those  only  who 
were  bom  at  that  time  will  take,  all  subsequently-born  children  being 
excluded  (James  v.  Richardson^  1  Vent.  334;  T.  Raym.  330;  Cole  v. 
Scott y  1  Mac.  &  G.  518),  and  under  a  gift  to  children  living  at  the  death 
of  another  person,  the  children  composing  that  class,  alive  at  that  period, 
will  alone  take.  Allen  v.  Callow ,  3  Ves.  289 ;  Harvey  v.  Harvey j  3  Jur. 
949 ;  Jennings  v.  Newman^  3  Jur.  748. 

Again  the  testator  may  explain  what  is  apparently  a  gift  to  a  class,  to 
mean  a  gift  only  to  certain  members  of  it,  by  subsequently  naming  them. 
Bain  v.  Lescher^  11  Sim.  397 ;  see  also  Juord  Bindon  v.  Earl  of  Suffolk^ 
1  P.  Wms.  96;  SalkeldY,  Vernon,  1  Eden,  64;  Havergaly*  Harrison^ 
7  Beav.  49 ;  Leach  v.  Leach,  2  Y.  &  Coll.  C.  C.  495 ;  Hall  v.  Robertson, 
23  L.  J.,  Ch.,  241. 

In  the  absence  of  any  express  intention  of  the  testator,  as  to  the  period 
when  the  class  of  persons  entitled  under  a  gift  to  children  is  to  be  ascertained, 
or,  that  all  the  children  who  may  be  born  at  any  time  should  take,  the  general 
rule,  as  laid  down  in  the  principal  case,  ''  is  to  exclude  all  children  who, 
although  living  at  the  date  of  the  will,  yet  die  before  the  testator,  and  to 
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include  all  those  who  are  Hying  at  the  time  of  the  distribution,  although 
bom  after  the  will  or  the  death  of  the  testator." 

We  may  here  remark^  that  the  rule  is  applicable  to  gifts  to  brothere  and 
sisters  {Devisme  v.  Mello,  1  Bro.  C.  C.  636;  Doe  d.  Steivart  v.  Sheffield, 
13  East,  526;  Leake  y.  Mohinsonj  2  Mer.  363),  and  to  nephews  and  nieces 
{Balm  V.  Balm,  3  Sim.  492),  for  a  gift  to  brothers  and  sisters,  or  nephews 
and  nieces,  eo  nomine  as  a  class,  is  merely  another  way  of  describing  them 
as  children  of  the  testator's  father  or  mother,  or  of  his  brothers  or  sisters. 

It  must  also  be  remembered,  that  a  child  en  ventre  sa  m^re  is  considered 
as  if  actually  bom.  Thus  a  bequest  to  children  living  (Doe  v.  Clarke,  2 
H.  Black.  399 ;  Clarke  v.  Blake,  2  Ves.  jun.  673 ;  overruling  Pierson  v. 
Oamett,  2  Bro.  C.  C.  47;  Cooper  v.  Forbes,  lb.  63;  Freemantle  v. 
Freemantle,  1  Cox,  248)  or  born  (Trower  v.  Butts,  1  8.  &.  8.  181 ; 
Whit^lock  Y.  Heddon,  1  Bos.  k  Pul.  243),  at  a  particular  period,  will 
include  children  en  Yentre  sa  m^re  at  that  period. 

HaYing  made  these  preliminary  remarks,  we  may  next  proceed  to  examine 
the  Yarious  rules  for  determining  when,  under  different  circumstances,  the 
period  for  distribution  which,  as  we  have  before  seen,  is  the  period  for 
determining  the  class  of  children  to  take  under  a  bequest,  is  to  be  fixed. 

The  first  rule  to  be  noticed  is  one  laid  down  in  the  principal  case,  Yiz. 
that  where  a  person  gives  a  fund  to  be  divided  among  children,  he  shall  be 
supposed  to  mean  those  living  at  the  time  of  his  death,  and  not  those  merely 
bom  at  the  date  of  the  will  (as  was  decided  in  a  case,  Northey  v.  Strange, 
1  P.  Wms.  341 ;  S.  C,  Gilb.  Eq.  Rep.  136,  since  overruled),  or  children  bora 
after  his  death.  And  the  rule  is  equally  applicable  whether  the  gift  be  to  his 
own  children  or  to  those  of  another  person  (ante,  p.  643),  and  whether  such 
person  be  then  living  {Horsley  v.  Chaloner,  2  Ves.  83 ;  Hughes  v.  Hughes, 
3  Bro.  C.  C.  352),  or,  as  in'  the  principal  case,  dead.  It  is  immaterial, 
likewise,  that  the  gift  is  to  "  all"  the  children.  Thus  in  Scott  v.  Harwood 
(5  Madd.  332),  where  there  was  a  devise  to  the  use  of  "  all  and  every  the 
children"  of  the  testator's  sister,  who  had  children  bora  before  and  after  the 
testator's  death,  Sir  J.  Leach,  Y.  C,  held,  that  in  the  absence  of  any  ex- 
pressed intention  in  favour  of  after-bom  children,  those  born  at  the  testator's 
death  were  alone  entitled  to  take.  See  also  Heathe  v.  Heathe,  2  Atk.  124 ; 
Singleton  v.  Singleton,  1  Bro.  C.  C.  542,  n.;  S,  C  1  Cox,  io^,  nom. 
Singleton  v.  Gilbert, 

A  gift  over  amongst  the  survivors  in  certain  events  will  be  construed  as 
meaning  the  survivors  of  those  who  took  at  the  testator's  death.  Thus  in 
Davidson  v.  Dallas  (14  Ves.  676)  there  was  a  bequest  to  children  equally 
to  be  divided  among  them,  and  if  either  of  them  should  die  before  the  age 
of  twenty -one  years  their  share  to  go  to  the  survivors,  it  was  lield  by  Lord 
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Eldon,  C.|  that  thoee  children  only  who  were  living  at  the  death  of  the 
testator  were  entitled.  "  The  period/'  said  his  Lordship, "  of  divi^on  and 
vesting  is  the  death  of  the  testator;  and  that  which  is  to  be  divided  and 
vested  at  that  time  ma j  in  certain  events  go  over  to  some  of  thoee  among 
whom  it  was  to  be  divided,  and  in  whom  it  vested  at  the  testator's  death. 
The  difficulty  that  has  always  been  felt  to  apply  the  term  **  survivors''  to 
those  who  may  not  be  alive  at  the  tone  of  the  distribution  taking  place,  has 
been  met  by  presuming,  that  the  testator  intended  persons  not  then  living, 
but  who  might  come  into  existence  before  the  distribution ;  construii^  the 
word  ^^  survivors"  as  **  others,"  to  take  in  all  who  should  come  into  exist- 
ence before  that  period.  There  is  nothing  in  this  will  indicating  a  general  in- 
tention upon  which  the  forced  construction  of  the  term  ''  survivors"  has  been 
adopted.  These  words  must  therefore  have  their  natural  meaning."  See  also 
Scott  V.  Harwood,  5  Madd.  332;  Berkeley  v.  Svtihbume,  16  Sim.  275. 

Where,  however,  there  b  an  immediate  gift  to  children  by  will,  and,  at 
the  period  when  distribution  takes  place  by  the  death  of  the  testator,  there 
are  no  objects  of  the  gift  in  existence,  all  the  children  bom  at  any  ftitnre 
period  wiU  take.  Thus  in  Weld  v.  Bradbury  (2  Yem.  705)  the  testator 
bequeathed  the  surplus  arising  from  the  sale  of  his  stock,  to  be  put  out  at 
interest,  and  one  moiety  to  be  paid  to  the  younger  children  of  the  plaintiff 
living  at  his  death,  and  the  other  moiety  to  the  children  of  J.  S.  and  J.  N. 
Neither  J.  S.  nor  J.  N.  had  any  child  living  at  the  death  of  the  testator. 
It  was  held  by  the  Court,  that  '^  it  must  be  intended  an  execut<Hy  bequest, 
and  to  be  to  such  children  as  they  or  either  of  them  should  at  any  time  after 
have."  (JETatr^Aton  V.  Harmon,  2  Atk.  329.)  The  result  will  be  the  same 
in  the  case  of  gifts  to  future  children,  when  there  are  none  in  existence  at 
the  testator's  death.    Shepherd  v.  Ingram^  Amb.  448. 

Another  rule  mentioned  in  the  principal  case  is,  that  where  a  prior  intereK 
is  given  to  a  person  (and  it  is  inunaterial  whether  it  be  given  by  the  testator 
or  some  one  else.  Walker  v.  Shore,  15  Yes.  122),  followed  by  a  gift  over  to 
his  children,  or  the  children  of  another  person  {Ayton  v.  Ayton,  1  Cox, 
327) ;  then,  as  the  period  for  distribution  would  be  at  the  death  of  the  person 
taking  a  prior  interest,  that  would  also  be  the  period  for  asoertaining  the 
class  of  children  which  would  comprehend  all  thoee  bom  previous  to  the 
death  of  the  person  having  a  prior  interest,  and  the  representatives  of  such 
of  those  children  who  died  previous  to  that  event,  to  the  exclusion  of  children 
and  the  representatives  of  children  born  afterwards.  Thus  in  the  case  et 
Middleton  v.  Messenger  (6  Yes.  136),  where  there  was  a  bequest  to  the 
testator's  wife  for  life,  and  after  an  appropriation  to  answer  annuities,  the 
funds  were  to  be  equally  divided  among  the  testator's  brothers'  and  sisten' 
children.    Sir  R.  P.  Arden,  M .  R.,  in  giving  judgment,  said,  ^'It  appean 
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to  me  upon  the  iace  of  the  will,  and  according  to  the  construction  put  upon 
words  of  division  at  the  death  of  tenants  for  life,  and  the  authority  of 
Devisme  t.  Mello  (1  Bro.  C.  C.  597),  that  the  funds  in  question  were 
divisible  among  all  the  children  of  his  brothers  and  sisters  living  at  his  own 
death,  and  such,  if  any,  as  might  be  bom  before  the  death  of  his  wife,  and 
the  representatives  of  such  as  should  be  dead  in  the  life  of  his  wife.    That 
18  fully  established  in  that  case,  in  which  every  circumstance  entertained  in 
this  occurs.    It  is  clear  upon  that  case,  to  which  I  perfectly  subscribe,  that 
under  such  a  disposition  the  fund  is  divisible  among  such  of  the  objects  as 
are  living  at  the  testator's  death  and  such  as  shall  be  bom,  and  that  they  are 
vested  interests."    See  also  Watson  v.  WaUon,  11  Sim.  73;  Locker  v. 
Bradley y  6  Beav.  503 ;  Evans  v.  JoneSy  2  Coll.  516, 524 ;  Salmon  v.  Oreen^ 
13  Jur.  272 ;  Ayton  v.  Ayton,  1  Cox,  827 ;  Walker  v.  6'Aor«,  15  Ves.  122. 
Where  there  is  an  executory  gift  over  to  children,  the  time  for  ascertaining 
the  class  to  take,  will  be  the  happening  of  the  event  on  which  the  gift  over 
takes  effect,  the  property  then  becoming  distributable,  and  children  bom 
afterwards  will  not  be  entitled  to  a  share.    Thus  in  Ellison  v.  Airetf  (1 
Ves.  Ill),  where  there  was  a  bequest  of  300/.  to  Elizabeth  Paxton,  to  be 
paid  at  her  age  of  twenty-one  or  marriage,  and  interest  in  the  mean  time 
for  her  maintenance  and  education ;  but  if  she  died  before  twenty-one  or 
marriage,  then  to  the  younger  children  of  the  testatrix's  nephew,  equally  to 
be  divided  among  them.     It  was  held  by  Lord  Hardwicke,  C,  that  the 
younger  children,  at  the  death  of  Elizabeth  before  twenty-one  or  marrii^e, 
were  to  take.    *'  It  is  said,"  observed  his  Lordship,  "  the  word  ^  younger' 
must  be  restrained  to  the  time  of  making  the  will,  others  say  to  the  death 
of  the  testatrix,  others  to  the  death  of  Elizabeth  under  age  and  before 
marriage;   and  others  that  it  should  go  to  all  younger  children.      To 
confine  it  to  the  time  of  making,  it  is  said  that  she  had  taken  notice  of, 
and  given  by  name  to,  the  children  then  in  esse ;  who  are  therefore  to  be 
considered  as  the  objects  of  her  bounty;  but  I  think  it  rather  holds  the 
contrary  way,  for  where  she  intends  their  particular  benefit,  she  names 
them;  when  not,  she  uses  the  general  words  'younger  children.'    As  to 
her  intending  it  to  o^  the  younger  children,  there  may  be  a  case  of  that 
kind,  but  it  would  be  liable  to  all  the  inconveniences  which  this  Court  has 
endeavoured  to  avoid,    I  am  of  opinion,  that  it  means  such  as  should  be 
younger  children  at  the  death  of  Elizabeth  before  twenty-one  or  marriage. 
It  is  a  contingent  legacy,  and  there  is  no  reason  to  confine  it  to  the  time  of 
making  the  will  or  the  death  of  the  testatrix,  for  neither  was  the  time  upon 
which  the  legacy  was  to  vest;  and,  therefore,  as  the  whole  is  suspended  till 
the  death  of  Elizabeth,  there  is  no  inconvenience  to  wait  till  then.    When  is 
this  legacy  given  ?  At  the  death  of  Elizabeth  before  twenty-one  or  marriage* 
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What  is  to  be  done  with  it  ?  To  be  divided  equally.  When  ?  That  is  not 
specified ;  but  the  natural  way  of  thinking  is  that  she  intended  it  should  be 
divided  when  it  vests ;  and  there  is  stronger  reason  to  think  she  meant  so, 
for  she  has  directed  where  the  interest  should  go  during  the  life  of  Elizabeth ; 
but  after  her  death  before  twenty«-one  or  marriage,  there  is  no  direction 
about  the  interest;  which  is  evidence  that  she  intended  it  to  be  actually 
divided  at  that  time;  and  if  it  be  divided  it  must  be*  vested."  See  also 
Stanley  v.  Wise,  1  Cox,  432;  Haughton  v.  ITarruon,  2  Atk.  329;  Bald- 
win V.  Rogers,  3  De  Gex,  Mac.  &  Gord.  649. 

Although,  as  we  have  seen,  children  bom  after  the  death  of  the  testator, 
and  during  the  existence  of  a  prior  interest,  will  be  entitled  to  share  under 
an  immediate  gift  to  children ;  nevertheless,  the  existence  of  trusts  for  a 
temporary,  partial  purpose,  as  the  payment  of  a  life  annuity,  will  not  Jet  in 
children  bom  during  the  continuance  of  the  trasts.     JSingleton  v.  OUberi, 

1  Cox,  68;  1  Bro.  C.  C.  642  n. ;  Hill  v.  Chapman,  3  Bro.  C.  C.  391 ;  1 
Ves.  jun.  405 ;  Cart  v.  Winder,  1  Coll.  320 ;  see,  however.  King  v.  CuUen, 

2  De  G.  &  Sm.  252. 

Where  a  devise  to  children  of  a  legal  estate  in  freehold  lauds  is  not  im- 
mediate, as  where  there  be  a  previous  life  interest,  if  there  be  no  children 
in  esse  on  the  determination  of  the  life  interest,  the  limitation  over  to  the 
children  will  fail,  according  to  the  well-known  rule,  that  a  remainder  most 
take  effect,  if  at  all,  immediately  upon  the  determination  of  the  prior  estate 
(see  ante,  p.  368).  If,  however,  the  limitations  are  equitable,  the  l^al 
estate  being  vested  in  trustees,  the  remainder  over  to  the  children  will  take 
effect  as  they  come  into  esse,  although  none  of  them  be  bom  when  the 
estate  for  life  ends.     See  Chapman  v.  J3lissett,  Ca.  t.  Talb.  145. 

And,  by  analogy,  if  not  by  authority,  it  would  seem,  that  a  similar  bequest 
of  personalty  would  be  followed  with  similar  results  (  Wyndham  v.  Wynd- 
ham,  3  Bro.  C.  C.  58;  Hutcheson  v.  Jones,  2  Madd.  124;  Horseman  y. 
Abbey,  \  S,  k.V^.  381 ;  Lord  Beaulieu  v.  Lord  Cardigan,  Amb.  533), 
although  some  of  the  remarks  of  Sir  R.  P.  Arden,  M.  R.,  in  Godfrey  t. 
Davis,  6  Yes.  43  (decided,  however,  upon  special  circumstances),  and  of 
Lord  Brougham  in  Bartleman  v.  Murchison,  2  Russ.  &  My.  136,  would 
seem  to  show  it  to  be  their  opinion,  that  unless  there  were  children  in  exist- 
ence upon  the  determination  of  the  life  estate,  no  children  afterwards  bora 
could  take. 

In  the  case  of  an  executory  devise  or  bequest,  it  seems  to  be  clear  that  if 
there  are  no  children  in  existence  at  the  time  of  the  determination  of  the 
prior  interest,  subsequently-born  children  will  be  entitled  (Hutcheson  ?. 
Jones,  2  Madd.  124 ;  Haughton  v.  Harrison,  2  Atk.  329.  Althougli, 
as  we  have  before  seen,  had  there  been  any  children  then  in  existence,  thej 
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would  have  been  solely  entitled  to  the  exclusion  of  subsequently-born  chil- 
dren.    See  ante,  p.  647. 

Another  rule  is,  that  when  the  period  of  distribution  is  fixed  on  the  attain- 
ment of  some  particular  age  by  the  children,  upon  any  child  attaining  that 
age  he  is  entitled  to  payment  of  his  share  and  all  the  children  will  be  en- 
titled who  are  bom  within  that  period,  while  all  born  subsequently  will  be 
excluded.  Thus  in  Oilbert  v.  Boorman,  11  Ves.  238,  where  there  was  a 
bequest  to  the  plaintiff  by  name  and  *'  all  the  other  children  hereafter  to  be 
born"  of  a  child  of  the  testator,  at  their  respective  ages  of  twenty-one ;  the 
plaintiff  having  attained  that  age,  filed  his  bill  for  payment,  and  Sir  W. 
Grant,  M.  R.,  made  the  decree,  observing,  that  "  chifdren  bom  afterwards 
were  of  necessity  excluded."  See  also  Oilmore  v.  Severn,  1  Bro.  C.  C.  682 ; 
Prescott  V.  Long,  2  Ves.  jun.  690 ;  Hogte  v.  Pratt,  3  Ves.  730 ;  Whit- 
bread  v.  St.  John,  10  Ves.  152 ;  Mower  v.  Orr,  7  Hare,  473,  477. 

The  result  would  be  the  same,  where  any  other  event  is  mentioned  by  the 
testator  as  the  period  at  which  payment  is  to  be  made  to  the  children,  as  on 
their  death  under  age  leaving  issue,  or  marriage.  Thus  in  the  case  of 
Barrington  v.  Tristram,  6  Ves.  345,  where  a  bequest  was  made  for  the 
children  of  the  testator's  nephew,  lawfully  begotten,  which,  shall  be  living  at 
his  decease,  or  bom  in  due  time  afterwards,  in  equal  shares,  if  more  than  one, 
to  he  transferred  to  a  son  or  sons  at  the  age  of  twenty^one,  and  to  a  daughter 
or  daughters  at  the  like  age,  or  marriage^  with  consent  of  the  executor,  the 
dividends  to  be  in  the  mean  time  applied  for  maintenance  and  education ; 
with  survivorship  in  case  of  the  death  of  any  one  or  more  dying  before 
twenty-one  or  marriage  without  leaving  any  child  or  children ;  if  leaving 
any,  upon  trust  for  the  child  or  children  in  the  same  manner.  Lord  £ldon, 
C,  said,  ^'  The  rule  of  the  Court  now  being  to  let  in  aU  children,  until  there 
must  be  a  distributive  share  given  to  one ;  the  construction  upon  the  whole  of 
this  will  seems  to  be,  that  every  child<  must  be  let  in,  until  some  child  attain 
twenty-one,  or  dies  leaving  issue.  The  first  attaining  twenty-one  must  be 
paid  his  share,  and  then  it  must  be  apportioned,  unless  some  other  prior 
event  would  compel  you  to  fix  the  shares." 

The  mode  of  construction  adopted  by  the  Court  -has  arisen  from  an  anxiety 
to  provide  far  as  many  children  as  possible  with  convenience  (per  Lord  Eldon, 
C,  in  Barrington  v.  Tristram,  6  Ves.  348).  Lord  Thurlow,  however,  in  a 
well-known  case  {Andrews  v.  Partington,  3  Bro.  C.  C.  404),  said,  he  had 
often  wondered  how  it  came  to  be  so  decided,  that  the  division  should  take 
place  among  the  children  only  in  esse  when  the  eldest  attained  twenty-one, 
there  being,  in  his  opinion,  no  greater  inconvenience  in  the  case  of  a  devise 
than  in  that  of  a  marriage  settlement,  where  no  one  doubts  that  the  same 
expression  means  all  the  childi'cn. 
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It  is  however  said  very  justly,  by  counsel,  arguendo  in  Prescott  t. 
Long  (2  Yes.  jun.  692),  that  there  is  this  difference  between  the  two  cases ; 
in  the  case  of  a  settlement  it  seldom  happens  that  the  husband  and  wife,  or 
one  of  them,  has  not  a  life  estate ;  and  the  consequence  is,  that  the  life  estaie 
prevents  distribution  till  after  the  death  of  one  or  both. 

And  Lord  Hardwicke  has  observed,  that  there  is  a  great  difference  be- 
tween provisions  for  children  by  wills  and  by  marriage  settlements ;  '^for,  as 
before  marriage  there  are  no  children  to  whom  it  can  be  applied,  it  must 
mean  all :  and  there  is  no  place  to  draw  the  line  in ;  nor  any  reason  why  it 
should  be  for  one  more  than  another,  and  therefore  all  are  entitled."  BHUson 
V.  Aireyy  1  Yes.  lf4;  see  also  Jee  v.  AiuUey,  1  Cox,  824,  ante,  p.  372; 
Mainmaring  v.  JSeevor,  8  Hare,  49. 

The  rule  will  not  be  applicable,  where  separate  legacies  payable  to  the 
children  come  out  of  the  general  personal  estate,  and  not  out  of  a  gross  sum ; 
for  in  such  case,  in  order  to  avoid  the  inconvenience  of  postponing  the  distri- 
bution of  the  general  estate  until  one  of  the  children  attains  a  particular  age, 
the  class  will  be  ascertained  and  payment  made  to  those  composing  it  at  the 
death  of  the  testator.    Thus  in  Ringrose  v.  Bramham,  2  Cox,  384.    The 
testator  gave  to  J.  R.'s  children  50L  to  every  child  that  he  hath  by  his  wife,  to 
be  paid  to  them  as  they  shall  come  of  age ;  it  was  held  by  Sir  R.  P.  Arden, 
M.  R.,  that  the  period  of  distribution  was  at  the  death  of  the  testator,  and 
that  consequently  those  children  only  who  were  then  living  were  entitled  to 
legacies.    "  The  case  of  Gilmors  v.  Severn  (1  Bro.  C.  C.  682),"  said  his 
Honor,  ^'  is  distinguishable  from  this.    There  a  groet  sum  of  350/.  was  given 
to  the  children  of  Jane  Gilmore,  to  be  paid  to  them  in  equal  shares  at  twenty- 
one,  and  there  was  no  inconvenience  in  postponing  the  vesting  of  those  shares, 
until  some  one  of  them  attained  that  age,  so  as  to  let  in  the  children  bom  in 
the  mean  time,  because  there  was  nothing  to  do,  but  to  set  apart  the  sum  of 
3502.,  and  the  residue  of  the  testator's  personal  estate  might  be  immediately 
divided ;  for  whether  more  or  fewer  children  divided  the  350L,  still  they 
could  have  but  350/.  amongst  them.    But  here  there  are  distinct  legacies  of 
50/.  to  each  of  the  children,  and  therefore,  if  I  am  to  let  in  all  the  children 
of  these  two  persons  bom  at  any  future  time,  I  must  postpone  the  distributioD 
of  the  testator's  personal  estate  until  the  death  of  J.  R.  or  his  wife,  for  I 
can  never  divide  the  residue  until  I  know  how  many  l^acies  of  50/.  aie 
payable.  ...    At  the  same  time,  I  think  I  may  fairly  construe  the  word 
^  hath,'  so  as  to  make  it  speak  at  the  time  the  will  takes  effect,  and  let  in  the 
children  bom  between  the  making  of  the  will  and  the  death  of  the  testator.*' 
See  also  Storrs  v.  Benborv,  2  My.  &;  K.  46;  Mann  v.  Thompson,  Kaj, 
638. 

It  seems  also,  that,  where  the  consequence  of  delaying  the  period  of  dis* 
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tribution  until  a  child  should  attain  a  certain  age  would  render  the  gift  void 
for  remoteness^  the  rule  will  not  hold  good,  and  the  children  living  at  the 
death  of  the  testator  will  alone  be  entitled  to  a  share  in  the  fiind.  Kevem  v. 
WUUam,  5  Sim.  171 ;  EUiott  v.  EUiott,  12  Sim.  276. 

It  must  also  be  borne  in  mind,  that  as  there  is  much  injustice  in  excluding, 
for  the  mere  sake  of  the  oonyenience  of  others,  those  children  bom  after  the 
eldest  one  of  them  has  attained  a  particular  age,  the  Courts  are  not  inclined 
to  extend  the  operation  of  such  a  rule.  See  Mainnaring  v.  Beevar, 
8  Hare,  44. 

Questions  often  arise,  as  to  how  the  income  of  a  fund  is  to  be  disposed  of 
in  such  cases— between  the  death  of  the  testator  and  the  birth  of  a  child ; 
and  the  authorities  haye  determined,  that,  in  the  absence  of  any  inten- 
tion, the  income  should  accumulate  for  the  children  till  they  come  in  esse, 
which  must,  when  discovered,  be  followed  {Gibson  v.  Lard  Montfort,  1 
Yes.  485 ;  Ackers  v.  Phipps,  9  Bligh,  N.  S.  430) ;  such  part  of  it  as  arises 
from  personalty  will  be  comprised  in  a  residuary  bequest,  and  such  part  of 
it  as  arises  from  realty  in  a  residuary  devise  {Sarris  v.  Llot/d,  1  T.  R. 
310;  but,  in  the  absence  of  such  residuary  devise  or  bequest,  the  former  would 
go  to  the  next  of  kin,  and  the  latter  to  the  heir-at-law  as  undisposed  of. 
BuUoek  V.  Stones,  2  Yes.  521 ;  Hopkins  v.  Hopkins,  Ca.  t.  Talb.  44. 

With  regard  to  the  income  accruing  between  the  birth  of  the  first  and 
the  kflt  child^  it  seems  to  be  settled,  that,  in  the  absence  of  the  intention  of 
the  testator  that  all  children  subsequently  bom  are  to  participate  in  previously 
received  income  (MiUs  v.  Norris,  5  Yes.  335),  the  child  or  children  in  ex- 
istence will  be  entitled  to  the  whole.  Skepherd  v.  Ingram,  Amb.  448 ; 
Scott  V.  Earl  of  Scarborough,  1  Beav.  154;  Mainmaring  v.  Beevor,  8 
Hare,  44. 

An  immediate  bequest  to  children  ^'to  be  bom,"  or  ''to  be  begotten," 
will  (inasmuch,  as  those  words  would  be  otherwise  inoperative)  include 
all  the  children  bom  after  the  testator's  death  (see  Defflis  v.  Ooldsckmidt, 
1  Mer.  417 ;  Mogg  v.  Mogg,  1  Mer.  658 ;  Oooch  v.  Oooch,  14  Beav. 
565;  3  De  Gex,  Mac.  &  Oord.  366;  sed  vide  Sprachling  v.  Hanier, 
1  Dick.  344) ;  except  in  the  case  of  distinct  pecuniary  legacies,  as  that 
construction  would  have  the  effect  of  postponing  the  distribution  of  the 
general  estate,  until  the  death  of  the  parent  of  the  legatees.  Thus  in  Storrs 
V.  Behbow,  2  My.  &  K.  46,  a  legacy  of  500Z.  apiece  was  left  ''  to  each 
child  that  may  be  bom  to  either  of  the  children  of  either  of  my  brothers 
lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years,  without  benefit  of  survivorship;"  it  was  held 
by  Sir  J.  Leach,  M.  R.,  that  children  bom  after  the  testator's  death  were 
not  entitled.    ''This,"  said  his  Honor,  "is  an  immediate  gift  at  the  death 
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of  the  testator^  and  is  confined  to  the  children  ^en  living.  The  words  *  may 
be  bom/  provided  for  the  birth  of  children  between  the  making  of  the  will 
and  the  death.  The  cases  of  SprackUng  v.  Ranier  (1  Dick.  344)  and 
Ringrose  v.  Bramham  (2  Cox,  384,  ante,  p.  650)  are  direct  authorities  to 
this  point  To  give  a  different  meaning  to  the  word*  '  may  be  bom,'  would 
impute  to  the  testator  the  inconvenient  and  improbable  intention,  that  his  re- 
siduary personal  estate  should  not  be  distributed  until  after  the  deaths  of 
all  the  children  of  either  of  his  brothers."  See  also  Butler  v.  Xrotw,  10 
Sim.  317,  and  Mann  v.  Thompson^  Kay,  638 ;  sed  vide  Defflis  v.  OoH- 
Schmidt,  19  Ves.  666 ;  1  Mer.  417 ;  and  see  and  consider  Paul  v.  Comptojiy 
8  Ves.  375 ;  Whithread  v.  St.  John,  10  Ves.  152. 

There  seems  to  be  a  general  disposition  to  include  in  a  giil  to  children  as 
many  as  possible,  unless  there  be  a  strong  intention  shown  to  exclude  some 
of  them.  Thus  such  words  as  '^  hereafter  to  be  begotten"  {Hebblethtcaitey. 
Cartwrightj  Ca.  t.  Talb.  31),  "  which  shall  be  begotten"  or  "to  be  begotten" 
{Doe  A,  James  Y,  Hallett,  1  M au.  &  Sel.  124;  Hewet  v.  Ireland,  1  P.  Wms. 
426 ;  2  Coll.  344,  n.\  will  not  confine  the  bequest  to  future  children,  to  the 
exclusion  of  those  then  in  existence  (see  also  Christopherson  v.  Naylor,  1 
Mer.  326) ;  but  the  context  may  show  that  it  was  the  intention  of  the  testator 
to  take  in  only  afler-bom  children.  Early  v.  Benbow,  2  Coll.  342  ;  Earh/ 
T.  Middletouy  14  Beav.  453. 

Upon  the  same  principle,  a  bequest  to  children  "  bom"  and  "  begotten,'* 
will  include  all  the  children  bora  before  the  death  of  the  testator.  Browne 
V.  Oroombridge,  4  Madd.  495. 
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Hil.  29  JSliz.y  in  B,  i2,,  Rot,  790,  between  Hynde  and  Ambrye  (a). 

[Reported  3  Co.  19  a.] 

Devise,  whether  Vested  or  Contingent.] — Devise  of  lands  for 
eight  years,  and  afterwards  to  executors  for  performance  of  the  will, 
till  testator's  son  should  accomplish  his  full  age  of  twenty-one  years, 
arid  when  he  should  come  of  age,  then  that  he  should  eryoy,  the  same 
to  him  and  his  heirs:  the  son  died  under  age: — Held,  \st,  that  this 
was  a  good  devise  of  the  term  till  the  son  should  attain  twenty-one, 
and  the  interest  of  the  executors  continued  till  such  time  as  he  would 
have  been  of  age  if  he  had  lived;  2ndly,  that  the  remainder  was 
executed  in  the  son,  and  not  in  contingency;  for  the  adverbs  "when"^ 
and  *'  then''  in  this  case  only  denoted  the  time  when  the  remainder 
was  to  take  effect  in  possession,  and  not  when  the  remainder  should 
vest ;  for  when  these  adverbs  refer  to  a  thing  which  must  of  ne- 
cessity happen  {as,  in  this  case,  the  determination  of  the  term  devised 
to  the  executors),  they  make  no  contingency. 

When  the  particular  .estate  upon  which  a  remainder  depends  may  de- 
termine before  the  remainder  takes  effect,  the  remainder  is  contingent. 
So  when  it  is  limited  to  take  effect,  upon  a  contingent  determination 
of  the  preceding  estate. 

A  devise  charged  unth  the  payment  of  a  gross  sum  gives  an  estate  in 
fee. 

Words  of  consideration  in  a  will  are  construed  as  a  limitation,  if  by 
construing  the  words  as  a  condition  the  remedy  will  be  defeated, 

(a)  Hynde  v.  Brandy  and  Ux,  and  Othert  v.  Ambrye, 
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In  pleading  a  lease  by  husband  and  vnfe^  the  lessee  need  not  allege  that 
it  was  by  deed. 

BETWEEN  Richard  Hynde,  plaintiff,  and  William  Ambrye,  defend- 
ant,  in  an  ejectione  firmae  in  the  King's  Bench,  of  lands  in  Aldenham, 
in  the  county  of  Hertford,  on  a  lease  made  by  Thomas  Brand  and 
Constance  his  wife,  and  William  Davies  and  Margaret  his  wife,  to  the 
plaintiff  for  seven  years. '  The  defendant  pleaded  not  guilty,  and  the 
jury  gave  a  special  verdict  to  this  efiect: — Thomas  Boraston  was 
seised  in  fee  of  the  lands  aforesaid,  and  held  them  in  socage,  and  had 
issue  Humphrey  Boraston  his  elder  son,  Henry  Boraston  his  younger 
son ;  and  Humphrey  had  issue  the  said  Constance,  wife  of  the  said 
Brand,  and  the  said  Margaret,  wife  of  the  said  Davies ;  and  the  said 
Henry  Boraston  had  issue  Hugh.  And  afterwards  the  said  Thomas 
Boraston,  August  12,  1559,  by  his  will,  in  writing,  devised  the  said 
lands  in  these  words : — viz.  "  Item,  I  give  to  Thomas  Amery  and 
Amphillis  his  wife  all  that  my  upper  part  of  my  close  called  Redding, 
for  eight  years  next  after  my  decease.  And  that  the  said  Thomas 
Amery,  nor  his  assigns,  shall,  during  the  said  term,  fell  none  of  the 
said  wood  or  timber  in  or  upon  the  said  upper  part,  but  shall  preserve 
the  woods  to  the  use  and  behalf  of  the  heir  in  remainder :  and  after 
the  term  of  the  said  eight  years  the  said  upper  part  to  remain  to  my 
executors,  until  such  time  as  Hugh  Boraston  shall  accomplish  his  fiill 
age  of  twenty-one  years,  and  the  mean  profits  to  be  employed  by  my 
executors  towards  the  performance  of  this  my  last  wdl  and  testament: 
and  when  the  said  Hugh  shall  come  to  his  age  of  twenty-one  years,  then 
I  will  he  shall  enjoy  the  said  upper  part  to  him  and  to  his  heirs  for 


ever." 


And  afterwards  the  said  Thomas  Boraston,  14  Augusti,  anno  1  Eliz., 
died,  and  the  said  Hugh  died  before  his  ftill  age  of  twenty-one  years, 
about  the  age  of  nine  years.  And  that  Philip  Boraston  was  brother 
and  heir  of  Hugh  Boraston ;  and  the  said  Philip,  after  the  end  and 
expiration  of  the  said  terms,  that  is  to  say,  of  Thomas  Amery  and 
Amphillis  his  wife,  and  of  the  said  executors,  enteved  into  the  lands  as 
brother  and  heir  of  the  said  Hugh  Boraston,  and  demised  the  said 
lands  to  the  said  William  Ambrye,  &c.,  by  force  whereof  he  was  pos- 
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sessed,  upon  whom  the  said  lessors  of  the  plaintifl^  in  right  of  their 
said  wivesi  entered  into  the  said  lands ;  and  by  indenture^  bearing  date 
the  same  day  and  year  mentioned  in  the  declaration,  demised  to  the 
plaintifi^  prout  in  the  declaration,  by  force  whereof  he  was  possessed, 
until  the  defendant,  by  the  commandment  of  the  said  Philip,  entered 
upon  him,  &c.  And  whether  the  said  entry  of  the  defendant  was  law- 
ftd  or  not,  was  the  doubt  which  was  referred  to  the  Court  And  this 
case  was  argued  by  the  counsel  for  the  plaintiff.  And  it  seemed  to 
them  that  no  remainder  was  vested  in  the  said  Hugh  Boraston,  until 
he  attained  his  age  of  twenty-one  years ;  and  in  the  mean  time  that  the 
lands  did  descend  to  the  daughters  of  the  elder  son,  who  are  general 
heirs  to  the  devisor ;  and  forasmuch  as  Hugh  did  never  accomplish  his 
said  age,  for  this  cause  the  land  never  vested  in  hun,  but  remained  in 
the  heirs  general ;  and  in  proof  that  the  remainder  did  not  vest  in  Hugh 
before  his  said  age,  they  said  it  appeared  by  the  words  of  the  will,  that 
he  should  not  have  it  till  his  said  age  of  twentyK)ne  years.  For  the 
words  are,  ^^  and  when  the  said  Hugh  shall  accomplish  his  said  age  of 
twenty-one  years,  then  I  wiU  he  shall  enjoy  the  said  upper  part  to  him 
and  to  his  heirs  for  ever  :*"  so  that  it  fully  appears,  that  this  devise  to 
Hugh  doth  depend  on  a  contingent,  that  is  to  say,  on  the  accomplish- 
ment of  Hugh's  full  age  of  twenty-one  years,  and  that  ought  to  precede 
before  the  remainder  can  begin,  and  whether  Hugh  shall  attain  to  his 
age  is  so  uncertain  that  no  man  can  know,  but  it  depehds  solely  on  the 
providence  of  God.  And  it  was  said,  if  Thomas  Boraston  in  this  case 
had  made  a  lease  till  Hugh  attain  his  fiiU  age,  Hugh  then  being  of  the 
age  of  nine  years,  the  lessee  should  not  have  an  absolute  lease  for  twelve 
years :  for  if  Hugh  should  die  before  his  full  age,  the  lease  would  be 
ended ;  qvodftdt  concessum  per  totam  Curiam. 

It  was  also  said,  that  when  a  (5)  particular  estate  (which  doth 
support  a  remainder)  may  determine  before  the  remainder  can  begin, 
there  the  remainder  shall  not  presently  vest,  but  shall  depend  in  (c) 
contingency ;  as  if  one  makes  a  lease  to  J.  S.  for  his  life,  and  after  the 
death  of  J.  D.  to  remain  to  another  in  fee,  this  remainder  doth  de- 
pend in  contingency ;  for  if  J.  S.  dies  before  J.  D.,  the  particular 
estate  is  determined  before  the  remainder  can  begin.     So,  and  on  the 

{h)  2  Roll.  419 ;  Raym.  144. 

(c)  10  Co.  85  a,  b ;  2  Roll.  419 ;  Litt.  Rep.  219. 
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same  reason,  it  is  adjudged,  in  Colthirst  and  Sejushins  Case,  in  Plowd. 
Com.,  where  the  case  in  effect  is,  that  a  lease  is  made  to  A.  (d)  for  life, 
the  remainder  to  B.  for  life,  and  if  B.  dies  before  A.,  that  it  shall 
remain  to  C.  for  life,  this  is  a  good  remainder  on  contingent,  if  A.  sur- 
vives B. :  which  case  is  all  one  in  reason  with  the  common  case  which 
is  often  agreed  in  our  books ;  a  lease  is^  made  to  one  for  life,  the  re- 
mainder to  the  right  heirs  of  J.  S.,  this  remainder  is  good  upon 
a  {e)  contingent ;  that  is  to  say,  if  the  lessee  for  life  survives  J.  S. ; 
otherwise  not  So,  and  for  the  same  reason,  if  a  man  having  issue  a 
son  of  the  age  of  nine  years  makes  a  lease  until  his  son  shall  attain 
to  his  full  age,  and  after  he  shall  accomplish  his  ftill  age  that  it  shall 
remain  over  to  another  in  fee,  nothing  vests  (without  question,  pre- 
sently) in  him  in  remainder,  which  was  granted  by  the  whole  Court. 
And  it  was  said  by  the  plaintiff's  counsel  that  such  remainder  is 
utterly  void,  and  yet  may  take  effect ;  for  inasmuch  as  the  remainder 
ought  to  pass  out  of  the  lessor  presently,  either  to  him  in  remainder 
or  to  be  in  abeyance  and  custody  of  the  law,  and  a  freehold  cannot  in 
such  case  be  in  (/)  abeyance,  for  this  cause  the  remainder  is  utterly 
void;  and  if  sl  (g)  man  makes  a  lease  to  A.  for  twenty-one  years,  if  B. 
shall  live  so  long,  and  after  the  death  of  B.  that  it  shall  remain  over  in 
fee,  this  remainder  is  void :  so  if  a  (A)  lease  for  years  be  made,  the  re- 
mainder to  the  right  heirs  of  J.  S.,  this  remainder  is  void ;  quodftdt 
concessum  per  totam  Curiam. 

Also  it  was  said,  that  when  a  remainder  is  limited  to  take  ef&ct  on 
the  doing  of  an  act,  which  act  will  be  the  determination  of  the  par- 
ticular estate,  yet  if  the  act  depends  on  a  casualty  and  mere  uncer- 
tainty whether  it  will  ever  happen  or  not,  there  also  the  remainder  doth 
depend  in  contingency,  and  shall  not  presently  vest ;  as  if  (t)  A.  makes 
a  feoffinent  to  the  use  of  B.  till  C.  come  from  Rome  to  England,  and, 
after  such  return  from  Rome  to  England,  to  remain  over  in  fi?e,  this 


(d)  Plowd. 22 a,  21b;  Raym.  H4;  Lane,  71,  pL  43  ;  190,  pi.  18,20;  Hob.  l5Sy  2SI  ; 

22.  1  Co.  150a,  135b;  3  Co.  2a,  10b;  Hob. 

(«?)  Raym.  144;  2  Co.  51b;   Co.  Litt.  94,171,258,335,336,838. 

343  a ;  10  Co.  50  b.  {g)  Raym.  144 ;  2  Co.  5S, 

(/)  Co.  Litt.  342b;  9  H.  7,  2b;    Br.  (h)  Hob.  158. 

"Extinguishment," 53;  Plowd. 229 b, 280 a,  (i)  Litt  Rep.  316. 
486 ;  Litt.  s.  647 ;  Plowd.  557  b,  558  a ;  Dy. 
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remainder  doth  depend  in  contingency,  for  it  is  uncertain  whether  C. 
will  ever  return  into  England  or  not ;  which  was  granted  by  the  whole 
Court  And  so  it  was  concluded  by  the  plaintiff's  counsel,  that  for  all 
these  causes  judgment  ought  to  be  given  for  the  plaintiff. 

Against  which  it  was  argued  by  the  defendant's  counsel,  and  they 
conceived,  the  remainder  vested  in  Hugh  presently,  by  the  death  of  the 
devisor,  and  by  his  death  without  issue,  the  land  did  descend  to  Philip 
his  brother,  who  leased  to  the  defendant.     For  it  was  said,  that  in  this 
case,  although  Hugh  died  before  his  full  age,  yet  the  interest  and 
term  of  the  executors  did  not  cease  ;  and  their  reason  was,  because  in 
wills  the  (J)  intent  of  the  devisor  is  to  be  considered ;  and  when  he 
deviseth  his  lands  to  his  executors,  until  Hugh  his  son  shall  come  to 
his  fiill  age,  for  pajrment  of  his  debts,  and  to  perfortn  his  will,  it  is  to 
be  intended  he  hath  computed  (A)  that  the  profits  to  be  taken  of  his 
lands  by  his  executors,  during  the  minority  of  his  sen  (which  was  for 
the  space  of  twelve  years),  would  suffice  to  pay  his  debts,  and  perform 
his  will,  and  that  he  did  not  intend  it  should  determine  by  the  death 
of  his  son ;  for  then  the  means  which  he  had  prescribed,  to  satisfy  his 
debts  and  perform  his  will,  would  be  defeated,  and  by  consequence  his 
debts  remain  unsatisfied,  and  his  will  unperformed ;  and  therefore  this 
case  of  a  devise  doth  dififer  firom  a  lease  or  a  grant  made  in  the  like 
manner.      For  the  devisor  is  intended  to  be  (Z)  inops  consilii,  and 
therefore  the  law  will  be  his  counsel,  and,  according  to  his  intent  ap- 
pearing in  his  will,  will  supply  the  defect  of  his  words  ;  and  therefore 
where  the  devisor  saith  (m),  "  until  such  time  as  Hugh  Boraston  shall 
accomplish  his  fidl  age  of  twenty-one  years."    The  law  which  fisivours 
the  performance  of  wills  according  to  the  intent  of  the  devisor  in  con- 
struction, will  make  it  until  such  time  as  Hugh  Boraston  should  have 
come  to  his  full  age  of  twenty-one  years ;  for  when  the  devisor  by  apt 
words  and  terms,  might  have  by  good  advice  made  his  will  good  and 
sufficient  in  law,  according  to  his  true  intent,  there  although  the  de- 
visor being  hindered  by  sickness  or  for  want  of  good  advice,  makes 
his  will  in  a  disordered  manner  and  in  barbarous  and  unfit  words,  the 

U)  Bulst.  128;   3  Co.  27b;  Co.  Litt  (/)  Ca  Litt  9b;   8  Co.  95a;  8  BulsL 

822  b ;  Fitzgib.  10.  106 ;  1  Co.  85  b. 

{k)  2  Billet  125;  Lane,  58.  (m)  Swinb.  135;  2  Bulst.  125. 

T.L.C.  U  U  * 
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law  in  such  case  will  reduce  his  words  which  want  order  into  good 
order,  and  sentence  his  unfit  words  to  words  sufficient  in  law,  ac- 
cording to  his  intent  which  appears  by  his  own  words.  As  Mich.  3S 
&  33  Eliz.,  in  the  King*s  Bench,  it  was  adjudged  between  (n)  Wellock 
and  Hammond  in  trespass,  upon  not  guilty  pleaded^  the  case  upon  special 
verdict  was  such ;  a  copyholder  in  fee  of  lands  descendible  in  Borough- 
English,  having  three  sons  and  one  daughter,  devised  his  land  to  his 
eldest  son  (o),  paying  to  his  daughter  and  to  each  of  his  other  sons  4Qf. 
within  two  years  after  his  death ;  the  devisor  made  a  surrender  ac- 
cording to  the  custom  of  the  manor,  to  the  use  of  his  will,  and  died; 
the  eldest  son  is  admitted,  and  doth  not  pay  the  money  within  two 
years ;  the  youngest  son,  now  plaintiff,  entered  into  the  land ;  and  it 
was  adjudged,  that  his  entry  was  lawful :  and  in  that  case  two  points 
were  resolved. 

1st  Although  the  yearly  profits  of  the  lands  for  two  years  exceed 
the  money  to  be  paid  to  his  sons  and  daughter,  yet  the  eldest  son 
had  a  fee  simple ;  for  the  recompence  and  consideration,  although  it  be 
not  to  the  value  of  the  land,  in  case  of  a  will,  doth  make  it  in  construc- 
tion a  fee  simple :  and  iA  the  books  of  (p)  4  £•  6,  ^^  Estates,**  Br.  78,  and 
29  H.  8, ''  Testament^**  18, 22  Eliz.,  Dyer,  371  (g),  no  mention  is  made 
of  the  value  of  the  land,  no  more  than  in  the  case  of  bargain  and  sale 
of  land  in  4  E.  6,  ^*  Estates,**  78,  yet  the  fee  simple  of  the  use  shall 
pass. 

2.  It  was  resolved,  although  in  the  case  of  a  will  this  word  ^*  paying** 
makes  a  condition ;  yet  in  that  case  the  law  would  construe  this  unapt 
word  "  paying*'  to  a  limitation ;  for  if  it  should  be  a  condition,  then  it 
would  descend  on  the  eldest  son,  and  then  it  would  be  at  his  pleasure 
whether  his  brother  or  sister  should  be  paid  or  not;  and  therefore  it 


(ft)  Cro.  Eliz.  204;  1  Co.  41  a;  Cra  Jac. 
67,  627,  592;  2  Bulst.  273;  Latch.  9; 
Bridgm.  138;  1  Mod.  Rep.  86;  Vaugh. 
271;  Cart.  93,  226;  Swinb.  113,  114;  2, 
Leon.  114;  2  Roll.  Rep.  219 ;  Bridgm.  138 ; 
Goldsb.  134;  Cro.  Car.  158. 

(o)  Swinb.  113;  Co.  Litt  9  b,  236  b; 
Bridgm.  138;  Goldsb.  184;  Cro.  Eliz.  205, 
833,  878,  919;  Cro.  Car.  158,  159;  Cro. 
Jac.  416,  527,  591,  599,  600;  Godb.280; 
2*RolL  Rep.  80;  Noy,  51;  Moore,  644; 


8  Keb.  96 ;  1  Mod.  Rep.  263 ;  Litt.  Repu 
259;  2  Jonei,  107;  Hob.  66;  Dy.  871, 
pi.  5  ;  B.  N.  C.  125 ;  29  H.  8,  Br.  "  Tea- 
tarn."  181;  Cart  226;  1  Vent.  227;  4E.6. 
"  Estate ;"  Br.  78;  O.  Ben.  24.  25. 

(f)  Cro.  Jac.  527,  416;  Co.  Litt  9b:  ^ 
Co.  16a;  Swinb.  118;  Cro.  Eliz.  205;  29 
H.  8;  Br.  "  Testament,"  18. 

(q)  Dy.  371,  pL  5;  Cro.  Jac.  527;  Cou 
Litt.  9  b. 
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was  adjudged,  that  in  that  case  the  law  would  construe  it  for  a  (r)  limit- 
ation, of  which  the  youngest  son  in  Borough-English  might  take  ad- 
vantage, and  to  amount  to  as  much  as  if  he  had  made  the  devise  of  the 
land  to  his  eldest  son,  till  he  shall  make  default  of  pa3rment,  &c. ;  and 
so  the  doubt  in  14  Eliz,,  Dyer,  317  (s),  moved  by  Manwood  is  well  re- 
solved. Upon  which  it  was  concluded  in  the  case  at  bar  by  the  de- 
fendant's counsel,  that  the  executors  had  a  good  term  {t)  for  twelve 
years,  which  was  not  determined  by  the  death  of  Hugh  Boraston,  which 
was  granted  by  the  whole  Court  And  the  general  rule  put  by  the 
counsel  on  the  other  side  was  well  agreed,  that  the  remainder  ought  to 
commence  in  possession,  when  the  (u)  particular  estate  ends,  as  well  in 
wills  as  in  grants,  and  there  cannot  be  a  mean  time  between  them ;  but 
that  doth  not  concern  the  case  at  bar;  for  here,  inasmuch  as  the 
term  did  not  end  by  the  death  of  Hugh  Boraston,  the  remainder  did 
begin  in  possession  (x)  at  the  end  of  the  term.  And  as  to  the  uncer- 
tainty, it  was  said  that  the  case  at  bar  is  no  other  in  effect,  but  that  a 
man  devises  his  lands  to  his  executors  (for  the  payment  of  his  debts) 
until  (y)  his  son  shall  or  should  come  to  his  full  age  of  twenty ^one  years ^ 
the  remainder  to  his  son  in  fee ;  for  although  these  are  adverbs  of  time 
"  when^  &c.,  and  "  then,^^  &c.,  yet  they  do  not  amount  to  make  any 
thing  to  precede  the  settling  of  the  remainder,  no  more  than  in  the 
common  case  {z),  A  man  had  land  for  life  or  years,  and  after  the 
decease  of  the  lessee,  or  the  term  ended,  the  remainder  to  another,  yet 
it  shall  remain  presently;  for  when  these  adverbs  refer  to  a  thing 
which  must  of  necessity  happen,  there  they  make  no  contingency:  and 
it  is  certain  that  every  man  must  die,  for  statutum  est  hominibus  semel 
mori;  and  every  term  will  end,  for  tempus  edax  rerum:  and  in  the  case 
at  bar,  certain  it  is  that  Hugh  would  or  might  have  accomplished  his 
age  of  twenty-one  years,  which  are,  in  this  case  of  a  will,  all  one  in 

(r)  Dyer,  74,  pL  16;  Plowd.  413a:  10  (u)  1  Co.  66b,  129b,  ISO  a,  184  b,  ld5b, 

Co.  41a;  Cart  93,  171;  Cro.  Jac  57;  2  138a;   2  Ca  51a;   Plowd.  25  b,  29a,  b; 

Roll.  Rep.  219,  425;  Cro.  Eliz.  205,  833,  Raym.  54;  2  And.  37 ;  Moore,  104;  Perk. 

920;  Goldsb.  134;  Noy,  51;  Owen,  112;  12;  Raym.  413;  Palm.  139;  Poph.  82,  83, 

Plowd.  "Queries,"  108;    1  Leon.  283;    1  84. 

RolL411.  (x)  10  Co.  85  b. 

(s)  Dyer,  316  b,  pi.  5;  2  Leon.  114;  1  (y)  Sty.  204;  Dall.  58;  Moore,  48. 

Mod.  Rep.  86.  («)  10  Co.  85  b;  Cra  Jac  510;  Palm. 

(t)  Cro.  Jac.  510;  Hard.  80.  141. 

U  U  2 


660  Boraston's  Case. 

construction  of  law.  So  that  these  adverbs  "  iherC*  and  "  whevT  in  one 
case  are  demonstrations  of  the  time  when  the  remainder  to  Hugh  shall 
take  efifect  in  possession,  as  in  the  said  cases  of  a  lease  for  life,  and 
lease  for  years,  and  not  when  the  remainder  shall  vest,  quod  fiat  can- 
cessum  per  totam  Curiam.  And  judgment  was  given  that  the  plaintiff 
should  take  nothing  by  his  bill.  Egerton,  the  Queen's  solicitor, 
Thonoas  Forster  and  others  were  of  counsel  with  the  plaintifl^  and 
Coke  and  others  with  the  defendant ;  and  note,  in  the  declaration  it 
doth  not  appear  that  the  husbands  and  wives  made  the  lease  to  die 
plaintiff  by  deed,  and  no  exception  was  taken  to  it 
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LADY  PAWLETT  v.  LORD  PAWLETT  (a). 


Bt  Term.  Pa$ch.,  13  Jf an,  1685. 

[Reported  1  Vern.  321.] 

Term  limited  by  a  settlement  to  raise  portions  for  younger  children, 

payable  at  twenty-one  or  marriage.     One  of  them  dies  under  twenty^ 

one  and  unmarried: — Held,  that  her  portion  shall  not  be  raised  for 

the  benefit  of  her  administratrix y  though  it  would  have  been  otherwise 

in  the  case  of  a  legacy. 

JOHN,  LORD  PAWLETT,  by  indentures  of  lease  and  release, 
7  and  8  Mail,  1679,  conveys  several  manors  and  lands  to  trustees  and 
their  heirs,  to  the  useof  himself  for  life,  without  impeachment  of  waste, 
and  after  his  death  to  other  trustees  for  the  term  of  500  years,  upon 
the  trusts  thereinafter  declared,  and  then  limits  several  remainders 
over.  The  trust  of  the  term  of  500  years,  was  declared  to  be  for 
raising  monies  by  rents  and  profits,  or  by  leases  to  be  derived  out  of 
the  term  for  500  years  (i),  in  the  first  place  to  pay  the  Lord  Pawletfs 
debts,  as  also  such  yearly  maintenance  for  every  younger  son  and 
daughter  as  was  thereinafter  expressed;  and  after  payment  of  his 
debts,  and  such  maintenance  as  aforesaid,  then  to  pay  all  such  sums 
for  all  and  every  younger  son  and  daughter,  as  the  said  Lord 
Pawlett  had  or  should  have,  and  at  such  time  and  times  and  in  such 
manner  as  he  should  by  writing  or  by  his  last  will  appoint ;  and  in 

(a)  5.  C.  1  Vern.  204 ;  2  Ch.  Rep.  286 ;  much  of  the  premises,  or  by  granting  leases, 

2  Vent.  366 ;  1  Eq.  Ca.  Abr.  267,  pi.  1.  or  any  other  lawful  way,  allow  to  the  de- 

(6)  The  words  of  the  trust  are,  **  that  the  fendant,  Lord  Pawlett^  a  yearly  maintenance, 

Hud  trustees  should,  after  the  commence-  and  should  levy  so  much  more  money  as 

ment  of  the  600  years,  either  out  of  the  should  be  sufficient  for  payment  of  his 

clear  yearly  rents  or  profits,  or  out  of  so  debts.''    Reg.  Lib. 
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de&ult  of  such  appointment^  the  trustees  should  in  convenient  time 
after  such  debts  as  aforesaid  should  be  satisfied,  and  not  before,  raise 
and  levy  out  of  the  premises  4,000/.  apiece,  for  each  and  every  younger 
son,  and  4,000Z.  apiece  for  each  and  every  daughter  of  the  said  Lord 
Pawlett  on  the  Lady  Svsanna  his  second  wife  begotten,  payable  at  (c) 
twenty-one  or  marriage^  which  should  first  happen ;  with  this  further, 
that  in  case  the  said  Lord  Pawlett  should  not  otherwise  direct  by  will, 
every  younger  son  and  daughter  should  be  allowed  such  competent 
yearly  maintenance  and  education  as  should  be  thought  requisite,  till 
the  portions  should  be  respectively  paid,  so  as  such  maintenance  did 
not  exceed  150/.  per  annum  for  a  son,  and  100/.  per  annum  for  a 
daughter ;  and  after  the  performance  of  these  trusts  (and  some  other 
trusts  therein  mentioned),  the  trustees  were  to  surrender  so  much  of 
the  500  years  term  as  should  remain,  to  whom  the  immediate  re- 
version should  belong. 

The  Lord  Pawlett  by  his  will  dated  the  29th  May,  1679,  devises 
to  his  two  daughters  by  the  said  Susanna  his  wife,  4,000/.  apiece,  for 
their  respective  portions,  to  be  raised  and  paid  to  them  respectively, 
in  such  manner  as  in  the  said  indenture  is  directed ;  and  further  wills, 
that  they  should  have  the  same  yearly  maintenance,  until  their  respective 
portions  should  be  raised,  as  by  the  said  indenture  was  appointed;  pro- 
vided that  by  virtue  of  his  will,  or  of  the  said  indenture  or  otherwise,  all 
put  together,  his  daughters  should  not  have  more  than  4,000/.  apiece  for 
their  portions ;  unless  his  son  and  heir-«pparent  should  happen  to  die 
without  issue,  and  then  they  should  have  2,000/.  apiece  more. 

The  Lord  Pawlett  dies,  leaving  issue  by  the  Lady  Susanna  one  son, 
viz.  the  defendant  the  Lord  Pawlett,  and  two  daughters  Susanna  and 
Vere. 

Before  any  part  of  the  portion  of  Vere  could  be  raised  she  (12 
December,  1681)  dies  under  age,  and  unmarried;  and  administration 
of  her  estate  is  granted  to  the  plaintiff  her  mother,  who  brings  her  bill 
against  the  heir  and  the  trustees,  to  have  the  said  legacy  of  4,000/., 
and  interest  for  the  same  firom  the  death  of  Vere,  raised  out  of  the 
trust  estate. 

This  matter  coming  on  this  day  to  be  argued  upon  acase  stated  specially 

(c)  '*  To  be  paid."     Reg.  Lib. 
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by  a  master,  the  sole  question  was,  whether  as  this  case  is,  the  Lady 
Susamna  is  entitled  to  have  the  4,000/.  and  interest  raised  out  of  the 
said  estate. 

For  the  plaintiff  it  was  insisted,  ^r«^,  that  the  4,000Z.  was  debitum 
in  pr<Bsentiy  but  payable  in  futwro,  and  therefore,  being  an  interest 
vested,  it  ought  to  go  to  the  administratrix. 

Secondly.  That  this  4,000/.  is  a  duty  arising  by  the  will,  and  is  in 
the  nature  of  a  legacy ;  for  the  deed  was  to  take  place  only  in  case  the 
Lord  Pawlett  had  made  no  appointment  by  his  will ;  and  in  all  cases 
of  construction,  equity  ought  to  favour  the  right  that  goes  in  a  course 
of  administration ;  and  though  now  the  case  &lls  out  to  be  be^ 
tween  the  mother  and  heir-^it-law,  which  of  them  shall  have  the 
benefit  of  this  4,000/.,  and  the  plaintiff  *s  counsel  would  draw  an  equity 
from  thence  in  favour  of  the  heir;  whereas  it  might  have  so  happened, 
that  the  son  might  have  died  in  the  lifetime  of  his  sister,  and  then  the 
controversy  would  have  been  between  the  mother  and  the  half-sister; 
and  there  ought  to  be  the  same  rule  in  both  cases ;  and  suppose  this 
portion  had  been  made  payable  at  twenty-one  only,  and  the  daughter 
had  married  and  died  under  twenty-one  leaving  children,  it  would  be 
hard  by  a  construction  in  equity  to  deprive  the  daughter's  children  of 
this  4,000/. :  and  it  was  urged  that  the  deed  being  penned,  that,  after 
all  portions  paid,  the  Lord  Pawlett  should  have  the  estate,  it  was  not 
thereby  meant,  that  he  should  have  it  before  all  the  portions  were 
raised  and  paid. 

For  the  defendant  it  was  insisted,  that  the  case  depends  upon  the 
deed,  and  hot  upon  the  will,  which  only  confirms  the  deed,  and  is  a 
case  purely  in  construction,  and  a  matter  of  trust,  and  therefore  equity 
ought  to  favour  the  heir  in  such  a  case ;  and  the  case  of  JSand  and 
JBrcwn  was  cited,  as  a  case  in  point,  which  was  decreed  last  term  by 
the  Lord  Keeper  in  favour  of  the  heir ;  and  what  was  principally  relied 
upon  was,  that  this  was  not  a  legacy,  nor  did  arise  by  the  will ;  for 
then,  it  was  admitted,  it  must  have  gone  in  a  course  of  administra- 
tion (d) ;  but  the  duty  arose  upon  the  deed,  and  was  given  under  the 
notion  of  a  portion,  and  not  as  a  legacy,  and  a  maintenance  is  appointed 
in  the  mean  time ;  and  it  was  not  intended  that  the  daughter  should 

(d)  See  Bond's  Case,  2  Ch.  Cas.  165. 


66if  Lady  Pawlett  ».  Lord  Pawlett. 

dispose  or  have  any  interest  in  the  4,O0OZ.  till  marriage,  or  twenty- 
one. 

Lord  Keeper  Ouildford, — This  is  a  case  both  great  in  value  and  in 
its  consequence,  and  I  find  no  precedent  on  either  side ;  the  case  of 
Band  and  Brown  being  a  new  case,  and  decreed  but  last  term,  is  not 
to  be  urged  as  a  precedent 

As  to  a  legacy  devised  by  will,  I  take  the  law  to  be  settled,  that 
where  it  is  debitutn  inprmenti,  though  not  payable  till  a  future  day,  it 
shall  go  in  a  course  of  admiaistration ;  and  the  reason  is,  that  it 
takes  place  on  the  personal  estate,  and  depends  purely  on  a  will,  which 
is  to  be  construed  and  expounded  in  the  Spiritual  Court ;  and  in  such 
case  it  is  but  just  that  the  legacy  should  go  in  a  course  of  administra* 
tion,  in  r^axd  it  comes  out  of  the  personal  estate ;  and  it  is  indifierait 
whether  the  executor  of  the  first  or  the  last  takes  it :  and  so  it  is  where  a 
sum  of  money  is  by  will  only  devised  payable  out  of  land(6) ;  because  it 
has  been  looked  on  as  a  legacy ;  but  where  it  stands  upon  a  deed  only, 
as  I  take  it  it  does  in  this  case,  the  will  being  only  a  confirmation  of 
the  deed  (and  so  it  would  have  been  if  the  Lord  PawUtt  by  deed  had 
only  raised  a  trust  for  payment  of  such  portions  as  he  by  will  should 
appoint),  the  case  is  quite  of  another  consideration ;  and  here  the  plain- 
tiff*  has  no  title  at  law,  neither  is  there  any  demand  according  to  the 
letter  of  the  deed;  but  the  plaintiff* would  have  the  trustees  decreed  to 
raise  a  portion,  which  according  to  the  letter  of  the  deed  never  became 
payable,  and  would  have  no  force  or  construction  in  &vour  of  the 
plaintiff*  the  Lady  Pawlett^  in  prejudice  to  the  heir-at-law;  but  I  see 
no  reason  to  decree  for  the  plaintiff*;  and  the  rather,  for  that  the  4,000iL 
is  to  come  wholly  out  of  the  lands,  and  the  personal  estate  no  way 
subjected  or  made  liable  to  the  payment  of  it  by  the  will,  and  therefore 
the  bill  must  be  dismissed. 

Note. — This  decree  was  affirmed  upon  an  appeal  to  the  House  of 
Lords  (/). 

(e)  It  is  said  in  Ventris's  report  of  this  quent  authorities.    See  post,  not& 

case  (2  Ventr.  367),  that  the  lord  keeper  (/)  Joum.  Ho.  Lords,  14,  voL  87,  19 

did  not  seem  satisfied  with  the  reason  of  Nov.  16S5. 
that  case,  and  is  clearly  against  the  suhse- 
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STAPLETON  v.  CHEALES(a)- 


De  Termino,  8.  Mich.  1711. 
[Reported  Prec.  Chan.  317.] 

A  legacy  bequeathed  to  an  infant,  payable  or  to  be  paid  at  the  age  of 
twenty-one,  is  an  interest  vested  so  that  it  shall  go  to  the  personal 
representatives  of  the  infant,  though  he  die  before  that  age ;  secus 
if  bequeathed  to  an  infant  at  twenty-one,  or  if  or  when  he  shall  attain 
the  age  of  twenty-one,  unless  interest  were  given  in  the  mean  time. 

Distinction  as  to  a  portion  to  arise  out  of  lands  or  a  term  of  years. 

IN  this  case  it  was  urged  by  council  at  the  bar,  and  agreed  to  by  the 
Court,  that  if  a  legacy  be  bequeathed  to  one  generally  to  be  paid  or 
payable  at  the  age  of  twenty-one  years,  or  any  other  age,  and  the  lega- 
tee die  before  that  age ;  yet  this  was  such  an  interest  vested  in  the 
legatee,  that  his  executors  (b)  or  administrators  may  sue  for  and  recover 
it,  and  with  this  agrees  the  law  of  the  Spiritual  Court  as  was  reported 
by  Dr.  Awbery,  1  Leon.  177 ;  Godb.  182;  for  this  is  debitum  inprtssenti, 
though  solvendum  inftUuro;  but  if  a  legacy  be  bequeathed  to  one  at 
twenty-one,  or  if  or  when  he  shall  attain  the  age  of  twenty-one  years, 
and  the  legatee  dies  before  that  age,  in  this  case  the  legacy  is  lapsed^ 
and  shall  not  go  to  his  executors  or  administrators. 

But  if  in  that  case  the  testator  had  added,  that  in  the  mean  time,  or 
until  the  legatee  attains  that  age,  he  shall  have  interest  for  the  said 

(a)  S.  C.  Gilb.  Eq.  Rep.  76 ;  2  Vera.  673 ;  and  male  infants  at  the  age  of  fourteen^ 

nom.  SiapUtan  ▼.  ChuUt  1  £q.  Ca.  Abr.  295,  were  competent  to  dispose  of  personalty  by 

pL  4.  will    See  Harg.  Co.  Litt.  89  b;  Hyd*  ▼. 

(6)  Previous  to  the  late  Wills  Act,  1  Vict.  Hyde,  Prec  Ch.  316. 
c  26,  female  infants  at  the  age  of  twelve, 
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legacy  at  such  a  rate,  firom  die  time  of  his  (the  testator^s)  decsease,  this 
subsequent  clause  explains  the  intent  of  the  testator,  so  as  to  make  die 
legacy,  which  was  the  principal,  an  interest  vested,  which  shall  go  to 
his  executors  or  administrators,  though  the  l^atee  die  before  that  age; 
because,  if  the  principal  were  not  due  presendy  upon  the  testator's 
decease,  diere  could  no  interest  accrue  to  the  legatee  at  that  time ;  and 
this  has  been  setded  in  Clobberie's  Case  (c),  and  in  Taies  v.  JPheUi- 
place  (cf),  and  several  other  cases  in  diis  Court. 

But  if  such  portion  were  to  arise  out  of  lands,  or  a  term  for  years, 
though  it  were  limited  to  the  party  generally  to  be  paidy  or  payaik  Mi 
such  an  age,  there  for  die  benefit  of  die  heir,  the  portion  should  sink, 
and  not  go  to  the  representatives  of  the  party  so  dying. 

The  Master  of  the  Rolls  (Sir  Johm  Trevor)  said,  the  provision  for 
payment  of  interest  in  the  mean  time,  where  the  legacy  was  given 
generally  at,  or  if,  or  when  the  party  should  attain  such  an  age,  that 
diat  should  make  it  an  interest  vested  presendy,  was  an  alteration  of 
the  law  from  what  was  held  in  Co.  Litt  992,  when  he  read  that  book, 
(which  was  fifty  years  ago,)  though  the  reason  of  the  law  as  then  taken, 
was  because  there  was  no  such  additional  clause  to  exnlain  it. 


(e)  2  Ventr.  S42,  M6;  £  C  S  Ch.  Cas.  on  appeaL    See  JaanL  of  the  H4 

155  ;  nora.  Lampem  ▼.  CUwhery,  Frecm.  Ch.  Lords,  toL  14,  p.  241. 

Rep.24;noiD.CZo6ffTyT.£a9ini,IEq.Ca.  {d)  2Veni.416;  P^rcc.  Ch.  14a 
Abr.  294;  affiimed  in  die  Home  of  Lordi, 
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HANSON  V.  GRAHAM. 


July  2nd  and  8th,  1801. 
[Reported  6  Ves.  239.] 

I 

The  word  ^'when  "  in  a  will,  alone  and  unqualified^  is  conditional;  but 
it  may  be  controlled  by  expressions  and  circumstances,  so  as  to  post- 
pone payment  or  possession  only,  and  not  the  vesting  ;  as  where  the 
interest  of  the  legacy  in  tJte  interval  was  directed  to  be  laid  out  at  the 
discretion  of  the  executors  for  the  benefit  of  the  legatees,  it  vested 
immediately, 

JAMES  GRAHAM  by  his  will>.  dated  the  18th  of  March,  1771,  gave 
to  Mary  Hanson,  Thomas  Hanson,  and  Rebecca  Crraham  Hanson,  the 
three  children  of  his  daughter  Mary  Hanson,  500/.  apiece  of  Four  per 
Cent  consolidated  Bank  Annuities,  when  they  should  respectively 
attain  their  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  which 
should  first  happen,  provided  it  was  with  such  consent  of  his  executors 
and  trustees  .as  therein  mentioned ;  and  he  declared,  his  mind  and  will 
was,  that  the  interest  of  the  said  several  500Z.  amounting  in  the  whole 
to  lySOOL  Four  per  Cent  consolidated  Bank  Annuities,  so  given  to 
his  three  grandchildren,  as  aforesaid,  as  often  as  the  same  should  be- 
come due  and  payable,  should  be  laid  out  at  the  discretion  of  his 
executors  and  trustees  in  such  manner  as  they  or  the  survivor  of  them 
should  think  proper  for  the  benefit  of  his  said  grandchildren,  till  they 
should  attain  their  respective  ages  of  twenty-one  years  or  day  or  days 
of  marriage,  and  to  and  for  no  other  use,  intent  or  purpose  whatsoever ; 
and  after  devising  his  real  and  leasehold  estates,  and  giving  two  lega- 
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cies  of  lOZ.  each,  he  gave  all  the  residue  of  his  personal  estate  to  his 
son  Isaac  Graham ;  and  appointed  him  sole  executor.  ■ 

The  testator  died  soon  after  the  execution  of  his  will.  Afterwards, 
in  17749  Rebecca  Graham  Hanson  died  intestate  at  the  age  of  nine 
years ;  leaving  her  mother,  and  her  brother  Thomas  Hanson,  and  her 
sister  Mary  Coates  surviving. 

The  mother  died  ;  and  bequeathed  all  her  personal  estate  to  her  son 
Thomas  Hanson,  and  appointed  him  executor. 

The  bill  was  filed  by  Thomas  Hanson  and  Mary  Coates,  against 
Isaac  Graham,  for  an  account  of  what  was  due  in  respect  of  Rebecca 
Crraham  Hanson's  legacy  of  500/.,  &c. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  plaintiffi. — ^The  plaintiffi 
insist,  that  though  Rebecca  Graham  Hanson  died  under  the  age  of 
twenty-one  and  unmarried,  she  took  a  vested  interest  in  this  legacy. 
Upon  the  first  part  of  the  bequest  there  would  be  a  vested  interest 
immediately  on  attaining  the  age  of  twenty-one  or  marriage:  the 
word  "  when"  not  making  a  condition  precedent,  but  only  postponing 
the  payment,  accordii^  to  a  great  number  of  cases.  The  last  are 
Doe  V.  Lea  (a),  May  v.  Wood{b),  and  Booth  v.  Booth  (c) ;  in  which 
all  the  others  are  noticed.  Booth  v.  Booth,  was  the  case  of  a  resi- 
due ;  upon  which  certainly  some  distinctions  have  been  taken ;  and 
Lord  Alvanley  in  that  case  acknowledges,  that  there  is  some  distinction, 
notwithstanding  what  he  says  in  Love  v.  U Estrange  {d),  in  ilfajf  v. 
Wood,  which  was  the  case  of  a  particular  legacy.  In  this  case,  how- 
ever, the  rest  of  the  will  puts  the  case  beyond  all  argument,  the  interest 
being  given  to  the  children ;  which  will  raise  a  vested  interest,  even 
though  the  capital  should  be  given  in  words  importing  a  contingency. 
Stapleton  v.  Cheales  (e),  is  the  leading  case  upon  that  point,  which  was 
acted  upon  in  a  great  number  of  cases.  Fonereau  v.  Fonereau  (/) ; 
Hoath  V.  Hoath{g)\    Walcot  v.  Hall(h);  Lampen  v.   Clowbery{ij, 

(a)  3  T.  R.  41.  p.  665. 

{b)  3  Bra  C.  C.  471.  (/)  3  Atk.  645 ;  1  Vw.  118. 

(e)  4  Yes.  899.  {g)  2  Bro.  C.  C.  3. 

id)  8  Bro.  P.  C.  337.  '  (h)  2  Bro.  C.  C.  805. 

(e)  Prec.  Ch.  817  i  2  Vera.  678,  ante,  (I)  2  Ch.  Ca.  155. 
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or  Clobberie's  Case  (k).     In  this  case  the  time  is  pointed  out  on  account 
of  the  person  to  whom  the  legacy  is  given. 

Mr.  Romilly  and  Mr.  Martin^  for  the  defendant — This  question,  like 
all  others  upon  wills,  is  a  mere  question  of  intention.  The  rules  that 
have  been  established  must  be  admitted :  that,  for  instance,  mentioned 
in  Stapleton  v.  Cheales  ;  where  the  legacy  ia  given  at  a  certain  jperiod, 
and  where  the  period  is  pointed  out  only  as  .the  time  when  the  benefit 
intended  is  to  come  with  ei\joyment ;  or  as  it  is  better  expressed  in 
modem  times,  where  the  time  is  annexed  to  the  substance  of  the  gift,  and 
where  to  the  payment  only.  There  never  was  a  case  in  which  the  time 
was  more  clearly  annexed  to  the  substance  of  the  gift ;  where  it  has  been 
more  clearly  expressed  to  be  given  at  the  time  mentioned,  and  not  merely 
to  be  paid  at  the  time,  May  v.  Wood  and  Booth  v.  Booth  are  not  in  the 
least  applicable :  the  time  being  immediately  connected  with  the  pay- 
ment. The  Master  of  the  Rolls,  in  May  v.  Wood,  professing  to  lay  out 
of  his  consideratio|;i  the  words  **  equally  to  be  divided,"  overturns  the 
whole  class  of  cases.  In  the  same  case  the  Master  of  the  Rolls  also 
professed  not  to  distinguish  between  a  residue  and  a  particular  legacy : 
but  in  Booth  v.  Booth  that  is  retracted.  No  case  has  determined  that 
the  words  "when,"  "if,"  "at,"  alone  will  vest  Two  periods  are  here 
mentioned,  the  age  of  twenty-one,  or  marriage  with  consent.  Suppose 
any  of  them  had  married  without  consent :  would  it  have  vested  ? 

4 

Upon  the  particular  intention  in  this  case  there  can  be  no  doubt. 
The  whole  residue  is  given  by  the  testator  to  his  son.  The  reason  for 
fixing  these  periods  in  giving  the  legacies  to  his  grandchildren  is,  that 
those  were  the  times  when  it  would  be  necessary  for  them  to  receive  their 
portions  or  advancements ;  before  which  they  were  not  likely  to  have  oc- 
casion for  them.  If  he  had  foreseen  the  event,  that  one  would  die  at  the 
age  of  nine  years,  he  could  not  have  intended  the  mother  to  take  what 
he  gave  in  the  nature  of  a  portion,  placing  himself  in  loco  parentis. 
•That  circumstance  leads  to  the  conclusion,  that  he  did  not  intend  the 
legacy  to  vest,  if  the  legatee  did  not  live  to  the  time  pointed  out  In  many 
cases  the  Court  has  gone  expressly  upon  that  ground ;  holding  that 
a  portion  firom  a  person  in  loco  parentis  would  not  vest ;  though  one 

{k)  2  Vent  342. 


670  Hanson  v.  Graham. 

from  a  stranger  would.  I  admit,  d,  legacy,  given  at  the  age  of  twenty- 
one,  with  interest  in  the  mean  time,  will  be  vested.  The  reason  is, 
that  when  the  testator  directs  interest  to  be  paid  out  of  that  l^acy  in 
the  mean  time,  he  means  to  separate  that  legacy  from  the  bulk  of  the 
estate  immediately ;  though  it  is  not  to  vest  in  actual  enjoyment  until 
the  future  time.  A  considerable  distinction  arises  upon  the  circumstance, 
that  this  is  a  legacy  of  stock.  The  dividends  are  something  actually 
existing ;  and  a  distribution  is  necessary.  They  are  not  like  interests 
of  a  legacy  to  arise  at  a  future  time ;  which  would  not  exist  unless 
particularly  given.  The  direction,  therefore,  that  interest  is  to  be  paid 
in  the  mean  time,  is  separating  that  from  the  rest  of  the  property. 
The  dividends  must  arise,  whether  any  disposition  is  made  of  them 
or  not  The  early  authorities  proceed  upon  technical  reasoning, 
and  not  so  much  upon  the  intention  as  the  subsequent  cases.  Upon 
the  argument  from  the  gift  of  the  dividends,  the  words  of  contingency 
are  nugatory,  though,  generally  speaking,  a  gift  of  the  interest  vests 
the  legacy,  a  direction  for  maintenance  is  not  equivalent  to  a  gift  of 
the  interest  {Pulsford  v.  Hunter  (Z) ).  A  gift  of  the  dividends  for  main- 
tenance is  not  equivalent  to  a  gift  of  the  interest ;  and  that  is  the 
object  here. 

Mr.  Michards,  in  reply. — The  judgment  of  Lord  Alvanley  in  Mm/ 
V.  Wood,  certainly  applies  to  the  first  part  of  this  will,  if  it  stood  alone. 
His  Lordship  certainly  put  out  of  his  consideration  the  words  ^'equally 
to  be  divided;"  without  those  words  this  is  in  the  same  terms,  upon  an 
uncertain  event  Booth  v.  Booth,  though  a  case  of  a  residue  is  ap- 
plicable. But  upon  the  latter  part  of  the  will  it  is  impossible  to 
doubt  All  the  cases  agree  that,  generally  speaking,  a  gift  of  the 
interest  vests  the  legacy.  There  may  be  cases,  I  admit,  where  the 
interest  may  be  separated  from  the  body ;  but  in  this  will  it  is  given 
in  respect  of  the  body  of  the  legacy.  There  is  no  distinction  as  to 
stock ;  that  in  the  one  case  it  is  separated  more  than  in  the  others 
PuUford  V.  Hunter  does  not  apply.  The  maintenance  may  not  be 
equal  to  the  interest  of  the  legacy.  A  part  only  may  be  given  f<^ 
maintenance.  In  this  will  certainly  the  intention  appears  to  vest  the 
interest,  as  it  should  accrue  from  time  to  time.     It  is  not  given  for 

(/)  3  Bro.  C.  C.  416. 
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maintenance ;  as  it  was  specifically  in  Heath  v.  Heath.  But  the  in- 
terest is  given,  and  upon  the  general  rule  that  draws  the  substance 
with  it  • 

Sir  William  Grants  M.  R. — The  question  is,  whether  this  legacy 
vested.  It  is  contended  for  the  plaintiffit,  that  it  did  vest,  upon  two 
grounds:  first, —they  say,  it  would  have  been  vested,  supposing  that 
there  was  nothing  more  than  the  words  with  which  the  clause  begins ; 
and  that  if  it  rested  upon  a  legacy,  when  the  legatee  should  attain  the 
age  of  twenty-one  or  marriage,  it  is  now  settled  that  these  words  give 
a  vested  interest,  and  that  is  established  by  May  v.  Wood;  and  un- 
doubtedly a  proposition  is  there  laid  down,  which  would  have  the 
effect  of  making  this  a  vested  legacy ;  if  it  is  true  in  the  extent  there 
stated.  The  proposition  is  there  laid  down  very  broadly  and  generally 
by  the  late  Master  of  the  Rolls,  that  all  the  cases  for  half  a  century 
upon  pecuniary  legacies  have  determined  the  word  '^  when**  not  as 
denoting  a  condition  precedent,  but  as  only  marking  the  period  when 
the  party  shall  have  the  fiill  benefit  of  the  gift;  except  something 
appears  upon  the  fitce  of  the  will  to  show  that  his  bounty  shall  not 
take  place,  unless  the  time  actually  arrived. 

This  proposition  is  stated  so  broadly  and  generally,  that  I  rather  doubt 
the  correctness  of  the  report  Considering  the  well-known  diligence  of 
the  late  Master  of  the  Rolls  in  examining  cases,  and  his  uncommon 
accuracy  in  stating  the  result  of  them,  he  would  hardly  have  drawn  this 
conclusion  from  -an  examination  of  the  cases ;  for  no  case  has  deter- 
mined that  the  word  "  when,''  as  referred  to  a  period  of  life  standing 
by  itself,  and  unqualified  by  any  words  or  circumstances,  has  been  ever 
held  to  denote  merely  the  time  at  which  it  is  to  take  efiect  in  possession ; 
but  standing  so  unqualified  and  uncontrolled  it  is  a  word  of  condition, 
denoting  the  time  when  the  gift  is  to  take  efiect  in  substance.  That 
this  is  so,  is  evident  upon  mere  general  principles ;  for  it  is  just  the 
same,  speaking  of  an  uncertain  event,  whether  you  say  "when"  or  "  if 
it  shall  happen.  Until  it  happens,  that  which  is  grounded  upon  it 
cannot  take  place.  In  the  civil  law  the  words  "  cum"  and  *'  si"  as 
referred  to  this  subject,  are  precisely  equivalent ;  and  fi-om  that  law 
we  borrow  all,  or,  at  least,  the  greatest  part  of  our  rules  upon  legacies ; 
and  particularly  the  rule  upon  the  subject  immmediately  under  con- 
sideration in  that  case,  with  reference  to  the  words  by  which  a  teatator 
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denotes  his  intention  as  to  the  gift  taking  effect,  or  taking  etkct  in 
possession.  In  the  Digest  (m),  ^^SiTitio,  cum' is  annorum  quaitt- 
ordecim  esset  foetus,  legatum  fuerit^  et  is  ante  quartumdecimum  annum 
decesseriti  venim  est,  ad  heredem  ejus  legatum  non  transire ;  quoniam 
non  solum  diem,  sed  et  conditionem  hoc  legatum  in  se  continet,  si 
efiectus  esset  annorum  quatuordecim.  Qui  autem  in  rerum  natura 
non  esset,  annorum  quatuordecim  non  esse  non  intelligeretur.  Nee 
interest,  utnim  scribatur,  H  annorum  quatuordecim  foetus  erit,  an  ita: 
cum  priore  scriptura  per  conditionem  tempus  demonstratur ;  sequent! 
per  tempus  conditio :  utrobique  tamen  eadem  Conditio  est*^ 

It  is  very  true  the  word  "when,"  not  so  standing  by  itself,  hut 
coupled  with  other  expressions  or  circumstai\ces,  that  have  a  reference 
to  the  time  at  which  the  possession  of  the  thing  is  to  take  place,  has 
been  held  by  the  civil  law  not  to  have  so  absolute  a  sense  that  it 
cannot  possibly  be  controlled.  Another  passage  in  the  Digest  (n)  is 
thus  expressed,  "Seius  Satuminus  Archigubemus  ex  classe  Bri- 
tannica  testamento  fiduciarium  reliquit  heredem  Valerium  Maximum 
trierarchum :  a  quo  petit  utfilio  suo  Seio  Oeeano,cumad  annossededm 
pervenisset  hereditatem  restitueret  Seius  Oceanus  antequam  impleret 
annos,  defunctus  est.**  Then  it  states,  that  a  claim  was  made  by  the 
uncle  of  Seius,  as  next  of  kin,  which  was  resisted  by  the  fiduciary  heir, 
who  contended,  that  as  Seius  had  not  lived  to  the  age  of  sixteen,  it 
was  not  vested.  The  opinion  is  this ; — "  Si  Seius  Oceanus,  cui  fidei- 
commissa  hereditas  ex  testamento  Seii  Saturnini,  cum  annos  sededm 
haberet,  k  Valerio  Maximo  fiduciario  herede  restitui  debeat,  priusquam 
prsefinitum  tempus  aetatis  impleret,  decessit :  fiduciaria  hereditas  ad 
eum  pertinet,  ad  quem  csetera  bona  Oceani  pertinuerint:  quoniam 
dies  fideicommissi  vivo  Oceano  cessit :  scilicet  si  prorogando  tempus 
solutionis,  tutelam  magis  heredi  fiduciario  permisisse,  quam  incertum 
diem  fideicommissi  constituisse,  videatur." 

This  distinction  was  transferred  fi-om  the  civil  law  to  ours ;  at  least, 
so  far  clearly  as  regards  pecuniary  legacies.  In  the  case  cited  Sta- 
pleton  V.  Cheales,  it  was  clearly  held,  that  the  expressions  '^  at  twenty- 
one,*'  or  "  if,"  or  "  when"  he  shall  attain  twenty-one,  were  all  one  and 
the  same ;  and  in  each  of  those  cases  if  the  legatee  died  before  Aat 

(m)  Lib.  86,  tit.  2,  8.  22.  (n)  Lib.  86,  tit.  1,  8.  46. 
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time,  the  legacy  lapsed.  I  do  not  find  any  case  in  which  this  position 
has  been  ever  contradicted.  In  Fonnereau  v.  Fonnereau  (o),  it  was 
clear,  if  it  had  stood  upon  the  first  part  of  that  bequest,  it  would  have 
been  held  not  vested.  Lord  Hardwicke  rests  entirely  upon  the  sub- 
sequent words,  as  controlling  the  word  "  when,'*  as  it  would  have  ope- 
rated standing  alone.  That  will  sets  out  precisely  as  this  does  ;  but 
when  it  went  on  with  words,  making  the  intention  clear,  giving  interest 
for  his  education,  with  a  power  to  the  trustees  to  lay  out  any  part  of 
the  principal  to  put  him  out  apprentice,  and  the  remainder  to  be  paid 
to  him  when  he  should  attain  the  age  of  twenty-five,  it  was  clear,  upon 
the  whole  nothing  but  the  payment  was  postponed. 

A  distinction  has  been  introduced  between  the  effect  of  giving  a 
legacy  at  twenty-one,  and  a  legacy  payable  at  twenty-one.  That  is 
also  borrowed  from  the  civil  law.     The  code  thus  states  it : 

"  Ex  his  verbis,  do  lego  JEIub  Severinm  jiluB  me€B,  et  Secundce  decern : 
qu€B  Ugata  accipere  debebit,  cum  ad  legitimum  statum  pervenerit :  non 
conditio  fideicommisso  vel  legato  inserta,  sed  petitio  in  tempus  legi- 
timae  aetatis  dilata  videtur."  For  there  the  words  were,  that  the  time 
of  payment  was  to  be  at  her  legitimate  age.  "  Et  ideo  si  JE\m  Severina 
filia  testatoris,  cui  legatum  relictum  est,  die  legati  cedente,  vita  fimcta 
est :  ad  heredem  suum  actionem  transmisit ;  scilicet  ut  eo  tempore  solutio 
fiat,  quo  Severina,  si  rebus  humanis  subtracta  non  fuisset,  vigesimum 
quintum  annum  aetatis  implesset*'     (Cod.  lib.  vi.  tit  53,  s.  5.) 

This  distinction,  however,  has  been  held  by  some  Equity  Judges 
altogether  without  foundation ;  and  by  others  it  has  been  treated  as  too 
refined.  Lord  Keeper  Wright,  in  Yates  v.  Fettiplace  (p),  alluding  to 
the  distinction  in  Oodolphin  and  Swinburne,  firom  the  civil  law,  declared 
it  altogether  without  foundation.  Lord  Cotoper  acknowledged  that  it 
was  at  least  a  refinement ;  but  he  thought  it  was  now  well  established. 
Lord  Hardwicke  likewise  said,  it  was  originally  a  refinement  (;).  But 
in  what  did  that  refinement  consist  ?  It  was  in  not  holding,  that  it 
should  not  vest  before  the  age  of  twenty-one,  but  in  holding,  that  it 
should  vest  though  the  party  should  not  attain  that  age  :  their  opinion 
being  that  it  should  not  vest.    Then  why  should  we  refine  upon  a 


(o)  3  Atk.645;  1  Ves.  118. 
Ip)  Free.  Ch.  140;  2  Vern.  416. 

T.L.C. 


(q)  See  Mackell  v.  Winterj  3  Ves.  6Z6i 
Bolger  V.  Mackell,  5  Ves.  509. 
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refinement^  by  deviating  still  more,  and  holding  arbitrarily,  that  the 
word  "when"  standing  by  itself  does  not  import  condition?  I  say, 
that  standing  by  itself  it  does  import  condition ;  and  it  requires  other 
words  to  show  it  was  meant  to  defer  payment  But  according  to  the 
report  of  the  judgment  in  May  v.  Wood,  it  is  quite  the  reverse ;  that 
standing  alone  it  imports  delay  of  payment;  and  other  words  are 
necessary  to  show  a  condition.  That  is  a  distinction  upon  a  distinc- 
tion ;  which  original  distinction  has  by  several  great  Judges  been  held 
to  have  been  originally  a  refinement.  The  only  cases  alluded  to  in 
May  V.  Woodj  are  cases  of  real  estate ;  beginning  with  BorastcuCs 
Case  (r),  and  ending  with  Doe  v.  Lea  («).  The  principal  of  tiiem  all 
is  stated  by  Lord  Mansfieldy  in  Goodtitle  v.  Whitby  {t\  in  a  way  that 
renders  them  perfectiy  consistent  with  the  opinion  I  entertain  as  to  the 
word  "  when"  standing  by  itself,  unqualified  and  uncontrolled.  Lord 
Mansfield  there  lays  down  these  rules  of  construction : 

"  Ist  Wherever  the  whole  property  is  devised,  with  a  particular  inte- 
rest given  out  of  it,  it  operates  by  way  of  exception  out  of  tiie  absolute 
property." 

*'  ^dly.  Where  an  absolute  property  is  given,  and  a  particular  inte- 
rest in  the  mean  time^  as  until  tiie  devisee  shall  come  of  age,  &c.,  and 
when  he  shall  come  of  age,  &c.,  then  to  him  &c.y  the  rule  is,  that  that 
shall  not  operate  as  a  condition  precedent,  but  as  a  description  of  the 
time  when  the  remainderman  is  to  take  in  possession." 

There  could  be  no  doubt  of  the  intention  there.  Everything  was 
given  to  the  trustees  for  the  benefit  of  the  infant.  He  was  entided 
ultimately  to  have  the  whole.  The  reason  of  giving  to  the  trustees  in 
the  mean  time  evidentiy  was,  that  he  was  not  intended  to  have  the 
possession  and  management  until  the  age  of  twenty-one. 

Upon  exactiy  the  same  ground  was  BorastorCs  Case.  It  was  not 
alleged  in  that  case  tiiat  these  were  not  words  of  contingency,  taken 
by  tiiemselves ;  but  it  was  said,  you  must  model  these  unapt  words,  so 
as  to  get  at  the  intention  firom  the  whole  will.  The  evident  intention 
was  to  defer  payment  for  a  particular  purpose,  as  if  he  had  calcuhted 
how  n^any  years  it  would  take  to  pay  off  his  debts,  and  in  how  many 

(r)  8  Co.  9a;  ante,  p.  ^5Z,  («)  8  T.  R.  41.  (#)  1  Bmr.  228. 
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years  Hugh  Boraston  would  attain  the  age  of  twenty-one ;  and  if  given 
to  the  executors,  with  remainder  to  him  at  twenty-one,  it  would  be 
clear  vested  remainder.  The  Court  approves  that  argument  of  the 
counsel ;  but  does  not  say,  that  "  when,**  standing  by  itself,  would  not 
have  made  a  condition.  So  in  Manfield  v.  Dugardifi)^  it  was  clear 
the  testator  meant  to  postpone  the  enjoyment  of  the  son  for  the  sake 
of  the  antecedent  benefit  of  the  wife ;  but  he  clearly  meant  a  vested 
remainder,  not  contingent,  whether  the  son  should  take  any  benefit  at 
all  in  the  estate.  But  that  makes  a  very  difierent  question  from  this ; 
whether,  where  there  is  no  precedent  estate,  no  purpose  whatsoever,  for 
which  the  enjoyment  was  to  be  postponed,  you  shall  say  the  enjoyment 
only  is  to  be  postponed.  So  in  Doe  v.  Lea,  the  devisee  was  intended 
to  have  the  whole  benefit ;  but  trustees  were  interposed,  to  keep  the 
management  of  the  estate  until  he  should  attain  the  age  of  twenty- 
four,  with  a  charge,  out  of  the  rents  and  profits,  to  keep  the  buildings 
in  repair.  There  was  a  reason  for  postponing  the  possession,  and  it 
was  evident  nothing  but  the  enjoyment  was  intended  to  be  postponed. 
It  was  not  a  bare  devise  to  him  when  he  should  attain  twenty-four. 

If  those  cases  therefore  had  occurred  as  to  pecuniary  legacies,  there 
is  no  ground  to  say  the  decision  ought  to  have  been  different;  for 
from  the  very  same  circumstances  and  expressions  it  might  be  collected 
that  the  word  ''when"  was  used,  not  as  a  condition,  but  merely  to 
postpone  the  enjoyment ;  the  possession  in  the  mean  time  being  dis- 
posed of  in  another  way.  It  is  impossible  that  Lord  Mansfield,  and 
there  is  nothing  in  his  judgment  indicating  it,  could  have  considered 
the  word  ''  when,"  standing  by  itself,  as  other  than  a  word  of  condition. 
It  is  impossible;  for  only  two  days  before,  in  Goss  v.  Nelson {x\ 
having  occasion  to  speak  of  legacies,  upon  a  note  of  hand,  which  he 
compared  to  the  case  of  a  legacy,  he  says, ''  But  if  the  time  is  annexed 
to  the  substance  of  the  gift,  as  a  legacy,  if  or  when  he  shall  attain 
twenty-one,  it  will  not  vest  before  that  contingency  happens.**  He 
considered  "when**  precisely  the  same  as  "if." 

Love  V.  V Estrange  {y)  seems  to  have  been  considered  a  strong 
authority  for  holding  ''  when**  to  operate  conditionally.    The  late  Lbrd 
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Chancellor  was  so  strongly  impressed  with  the  idea  he  had  thrown  out 
at  an  early  period  in  Monkhouse  v.  Holme  (z),  that  he  found  it  difficult 
to  account  for  it  otherwise  than  upon  the  distinction  as  to  a  residue ; 
which  the  late  Master  of  the  Rolls  in  Booth  v.  Booth  acknowledged 
there  might  be.  But  it  was  not  necessary  to  resort  to  that ;  for  Love 
V.  L*  Estrange  mi^  be  warranted  upon  the  principles  laid  down  in 
Goodtitle  v.  Whitby.  It  was  not  a  simple  unqualified  gift ;  but  there 
were  many  circumatances  to  show  that  Walter  Nash  was  meant  to  have 
the  benefit  absolutely,  and  that  the  enjoyment  only  was  postponed; 
the  testator  giving  it  to  trustees  in  the  mean  time,  and  applying  a 
reason  for  withholding  the  enjoyment  firom  this  minor,  that  he  wished 
him  to  follow  his  trade  as  a  journeyman,  with  which  object  he  naturally 
thought  that  fortune  would  interfere,  and  therefore  he  postpones  the 
enjoyment  of  it  until  the  age  of  twenty-four.  But  he  gives  it  to  trustees 
entirely  and  absolutely  for  the  benefit  of  Walter  Nash,  to  improve  it 
for  his  benefit ;  to  transfer  the  whole  to  him  when  he  arrives  at  that 
age,  and  to  make  him  a  certain  allowance  in  the  mean  time.  That  is 
very  different  from  a  simple  bequest  to  him  when  twenty-four ;  for  if 
that  had  been  a  legacy,  it  would  have  been  separated  fi-om  the  residue 
immediately  upon  the  testator's  death,  and  must  have  been  paid  over 
to  the  trustees  immediately,  and  they  would  have  managed  it  until  die 
legatee  had  attained  the  age  of  twenty-four. 

Upon  the  whole  view  of  the  cases,  and  taking  the  reason  of  the  doc- 
trine, and  the  origin  of  it  into  consideration,  there  is  no  ground  what- 
soever for  the  generality  of  the  proposition,  which  the  Master  of  the 
Rolls  is  represented  to  have  laid  down  in  May  v.  Wood,  To  that 
proposition  the  following  words  are  added:  ^'and  not,  where  he  has 
merely  used  the  word  *  when,'  for  the  sole  purpose  of  postponing  the 
time  of  payment." 

If  the  Master  of  the  Rolls  meant  so  to  qualify  his  former  proposition, 
that  I  admit;  and  have  no  difficulty  in  agreeing  to  it  But  it  is  evident 
that  this  is  inaccurately  taken  ;  for  the  two  parts  of  the  proposition  do 
not  accord.  First,  it  is  laid  down  generally,  that  it  requires  words 
to  show  "  when"  does  operate  conditionally ;  in  the  latter  part  it  is 

(z)  1  Bro.  C.  C.  298. 
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stated,  that  if  it  appears  ^'  when"  is  used  only  for  postponing  payment, 
it  shall  not  operate  further.     Nothing  can  be  clearer  than  that. 

In  this  cause,  therefore,  I  should  have  determined  against  the  plain- 
tiffs, if  it  stood  merely  upon  the  first  words.  But  then  it  is  contended, 
that  they  are  entitled,  because  interest  is  given  ;  and  that  they  come 
within  an  established  rule  of  the  Ck>urt  y  that,  though  such  words  are 
used  as  would  not  have  vested  the  legaoy,  yet  the  circumstance  of 
giving  interest  is  an  indication  of  intention,  explanatory  and  denoting, 
that  the  testator  meant  the  whole  legacy  to  belong  to  the  legatee.  On 
the  other  side  it  was  contended,  that  the  interest  is  not  so  given  as  to 
bring  it  within  the  general  rule,  but  what  is  given  is  more  like  main- 
tenance. It  is  true  it  has  been  held,  that  has  not  the  same  effect  as 
giving  interest ;  upon  this  principle,  that  nothing  more  than  a  main- 
tenance can  be  called  for:  what  can  be  shown  to  be  necessary  for 
maintenance,  however  large  the  interest  may  be  :  and  therefore  what  is 
not  taken  out  of  the  fund  for  maintenance  must  follow  the  fate  of  the 
principal,  whatever  that  may  be.  But  by  this  will  it  is  clear,  the 
whole  interest  is  given.  Can  there  be  any  doubt,  that  in  this  case  all 
the  interest  became,  as  it  fell  due,  the  absolute  property  of  these 
in&nts,  as  separate  altogether  fi-om  the  residue  ?  All  that  is  left  to  the 
trustees,  is  to  determine  in  what  manner  it  may  be  best  employed.  It 
is  not  merely  so  much  of  the  interest  as  shall  be  necessary  for  the 
maintenance,  but  the  interest  entirely,  separated  firom  the  principal. 
It  is  therefore  the  simple  case  of  interest.  It  was  observed  for  the  de- 
fendants, that  here  is  not  only  the  period  of  the  age,  but  also  marriage 
with  consent ;  and  it  was  asked,  supposing  any  of  them  had  married 
without  the  consent  of  the  executors,  was  it  to  vest  ?  That  is  just  the 
same  question.  If  it  is  shifted  to  the  question,  whether  it  is  to  be  paid, 
if  any  of  them  married  without  consent,  the  executors  might  say,  no : 
the  period  of  payment  had  not  arrived.  But  marriage  with  consent  is 
not  a  condition  precedent,  for  at  the  age  of  twenty-one,  whether  married 
with  consent  or  not,  they  would  be  entitled.  That  therefore,  not 
operating  as  a  condition  precedent,  does  not  make  any  material  distinc- 
tion. The  legacy  is  accompanied  with  an  absolute  gift  of  the  interest ; 
which  according  to  the  established  rule  has  the  effect  of  vesting  it.  I 
am  therefore  of  opinion,  that  the  plaintiffs  are  entitled. 
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Baraston^i  Case,  PawleUY.  Pawlett,  Stapleton  v.  Chsales  and  Hemson 
V.  Oraham  are  printed  together,  because  rules  are  there  laid  down,  which 
are  always  referred  to  whenever  the  Courts  have  to  determine  the  question, 
whether  a  devise  or  bequest  is  vested  or  contingent,  than  which,  none  of  the 
numerous  points  arising  out  of  the  construction  of  instruments  is  perhaps 
more  frequent  or  more  difficult 

The  result,  moreover,  of  the  question,  whether  a  gift  is  vested  or  con- 
tingent is  most  important ;  because  in  the  former  case,  although  the  devisee 
or  legatee  die  before  the  event  happens  which  gives  him  actual  possession 
or  enjoyment,  the  property  devised  or  bequeathed  becomes  transmissible  to 
his  representatives ;  while,  on  the  other  hand,  if  the  gift  be  contingent  upon 
the  happening  of  a  certain  event,  which  never  takes  place,  the  property  wiU 
go  to  others. 

Again,  as  we  have  before  seen,  where  a  gift  vests  within  the  period  al- 
lowed by  the  rule  against  perpetuities  it  is  immaterial  that  the  possession  or 
term  of  enjoyment  is  postponed  beyond  that  period,  otherwise  it  will  be  Toid. 
See  ante,  p.  380. 

In  general  the  Courts  are  in  favour  of  a  construction  which  gives  a  Tested 
interest  in  property,  as  many  inconveniences  result  from  holding  a  gift  to 
be  contingent.  The  reasons  for  this  inclination  of  the  Courts  have  been  well 
enunciated  by  Best,  C.  J. :  ''  The  rights,"  observed  his  Lordship,  "  of  the 
different  members  of  families  not  being  ascertained  whilst  estates  remain 
contingent,  such  families  continue  in  an  unsettled  state,  which  is  often  pro- 
ductive of  inconvenience  and  sometimes  of  injury  to  them.  If  the  paientB* 
attaining  a  certain  age  be  a  condition  precedent  to  the  vesting  of  estates,  by 
the  death  of  their  parents  before  they  are  of  that  age  children  lose  estates 
which  were  intended  for  them,  and  which  their  relation  to  the  testators  may 
give  them  the  strongest  claim  to.  In  consideration  of  these  circumstanoes, 
the  Judges,  from  the  earliest  times,  were  always  inclined  to  decide  that  estates 
devised  were  vested ;  and  it  has  long  been  an  established  rule,  for  the  guid- 
ance of  the  Courts  of  Westminster  in  construing  devises,  that  all  estates  are 
to  be  holden  to  be  vested,  except  estates,  in  the  devise  of  which  a  condidon, 
precedent  to  the  vesting,  is  so  clearly  expressed,  that  the  Courts  cannot  treat 
them  as  vested,  without  deciding  in  direct  opposition  to  the  terms  of  the 
will.  If  there  be  the  least  doubt,  advantage  is  to  be  taken  of  the  circum- 
stances occasioning  the  doubt ;  and  what  seems  to  make  a  condition  is  holden 
to  have  only  the  effect  of  postponing  the  right  of  possession."  DuffiM  v. 
Duffield,  1  Dow  &;  C.  311. 

When  a  Devise  of  Real  Estate  is  vested,  and  when  contingent. 
As  a  general  rule  where  a  devise  is  expressly  made  contingent  upon  a 
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certain  event  the  Courts  must  follow  the  intention  of  the  testator,  and  the 
gift  will  not  take  effect  unless  such  event  happens,  although  the  consequences 
maj  be  absurd  (Derm  d.  RadcU^e  y.  Bagshaw,  6  T.  R.  512 ;  Holmes  y. 
Cradockf  S  Yes.  817 ;  PanoM  y.  Parsonty  6  Yes.  578 ;  Shuldham  y. 
Smith,  6  Dow,  22 ;  Dieken  y.  Clarke^  2  Y.  &  Coll.  Exch.  Ca.  572 ;  Clarke 
T.  Butler,  13  Sim.  401 ;  Lenox  y.  Lenox,  10  Sim.  400 ;  Vick  y.  Sueter,  3 
Ell.  &  Black.  219),  or  although  the  testator  by  mistake  may  have  supposed 
that  he  could  only  make  a  devise  contingent  upon  the  happening  of  the  par- 
ticular event  (Doe  d.  Vessey  v.  WUkimon,  2  T.  R.  209) :  the  Courts,  how- 
ever, will  lean  to  a  different  construction  in  order  to  support  the  intention  of 
the  testator.  Bradford  v.  Foley,  Dougl.  63  \  Quiche  v.  Leach,  13  Mees. 
&  W.  218. 

Where  an  estate  is  once  .vested,  it  will  not  be  divested  unless  the  events 
upon  which  it  is  given  over  happen  precisely  in  the  manner  mentioned  by  the 
testator.  The  leading  case  upon  this  subject  is  Harrison  v.  Forem^in,  5 
Yes.  207,  there  the  testator  bequeathed  402.  (part  of  certain  annuities)  to  his 
cousin  S.  B.  for  her  life,  and  after  her  decease  to  P.  S.  and  S.  S.  in  equal 
moieties,  and  in  case  of  the  decease  of  either  of  them  in  the  lifetime  of  the 
said  8.  B.,  then  he  gave  the  whole  thereof  to  the  survivor  pf  them  living 
at  her  decease.  P.  S.  and  S.  S.  both  died  in  the  life  of  S.  B.;  it  was  hdd 
by  Sir  R.  P.  Arden,  M.  R.,  that  the  absolute  gift  to  P.  S.  and  S.  S.  was  not 
divested  as  the  contingency  had  not  happened  upon  which  the  divesting  was 
to  take  place.  **  It  is  perfectly  clear,"  said  his  Honor,  '^  that  where  there  are 
clear  words  of  gift,  giving  a  vested  interest  to  parties,  the  Court  will  never 
permit  that  absolute  gift  to  be  defeated,  unless  it  is  perfectiy  clear  that  the 
very  case  has  happened  in  which  it  is  declared  that  interest  shall  not  arise. 

There  is  a  vested  ioterest,  and  the  contingency,  upon  which 

it  is  to  be  divested,  never  happened :  the  vested  interest,  therefore,  remains, 

as  if  that  contingency  had  never  been  annexed  to  it I  could 

illustrate  the  principle  by  putting  the  case  of  a  real  estate,  instead  of  these 
annuities,  given  after  the  death  of  the  tenant  for  life  to  these  two  persons 
and  their  heirs,  as  tenants  in  common ;  but,  if  either  of  them  dies  before  the 
death  of  the  tenant  for  life,  then  to  the  survivor  and  his  heirs.  Putting  it  so, 
there  is  no  possibility  of  doubt,  it  would  have  been  a  vested  interest  io  them, 
to  be  divested  upon  a  contingency,  which  did  not  take  place."  The  recent 
case  of  Doe  d.  Blakiston  v.  Haslenfood,  10  C.  B.  544,  strongly  exemplifies 
the  strictness  with  which  the  rule  laid  down  in  Harrison  v«  Foreman  is 
adhered  to.  There  the  testator,  in  contemplation  that  his  death  was  ap 
preaching,  devised  lands  to  his  wife  for  life,  with  remainder  in  fee  to  his 
nephew,  with  a  condition,  that  if  his  wife  should  give  birth  to  a  posthumous 
child,  such  child  should  take  to  the  exclusion  of  the  nephew.  A  child  being 
afterwards  bom  in  the  testator's  lifetime,  it  was  held  by  the  Court  of  Com- 


680  Hanson  v.  Grahamt. 

mon  PleaSy  that  such  child  did  not  take  by  implication  under  the  will. 
"  The  will,"  said  Williams,  J.,  "  contains  a  clear  and  unambiguous  devise 
to  the  testator's  nephew,  subject  to  the  previous  estate  for  life  given  to  the 
widow.  The  testator  contemplates  only  one  event  which  was  to  nuUify 
the  devise  to  his  nephew,  and  that  event  has  not  happened ;  consequently 
the  nephew  takes  the  estate.  It  is  said,  that  the  testator  could  not  have 
intended  anything  so  monstrous,  as  that  a- child  who  might  not  happen  to 
be  posthumous  should  be  disinherited  in  favour  of  a  nephew.  Perhaps  not. 
In  all  probability  the  happening  of  such  an  event  never  occurred  to  him. 
Or,  possibly,  he  intended  to  alter  his  will  if  he  survived.  I  think  we  must 
adhere  to  the  principle  which  has  so  long  prevailed  in  wills,  of  collecting  the 
intention  of  the  testator  from  the  language  he  has  used ;  and,  if  we  can  only 
adhere  to  that  principle  by  overruling  White  v.  Barber  (5  Burr.  2703), 
I,  for  one,  am  quite  prepared  to  do  so.*'  See  also  Sturgess  v.  PeanoUj  4 
Madd.  411 ;  Clarke  v.  Lubbock,  1  Y.  &  Coll.  C.  C.  402 ;  Eaton  v.  Barkery 
2  Coll.  124 ;  Wagetaff  v.  Crosby,  2  Coll.  746 ;  Kimberley  v.  Tew,  4  Dru. 
&  Warr.  139 ;  Peters  v.  JDipple,  12  Sim.  101 ;  Templeman  v.  Warrington, 
13  Sim.  267;  Belk  v.  Slack,  1  Keen,  238 ;  Benn  v.  Dixon,  16  Sim.  21 ; 
Masters  v.  Scales,  13  Beav.  60 ;  Gordon  v.  B:ope,  3  De  G.  &  Sm.  351. 

It  may  here  be  mentioned,  that  where  a  limited  interest,  as  a  life  estate,  is 
made  to  depend  upon  a  contingency,  such  contingency  will  be  extended  to 
the  subsequent  limitations  (Davis  v.  Norton,  2  P.  Wms.  390;  Doe  d. 
Watson  V.  Shipphard,  Dougl.  75;  Moody  v.  Walters,  16  Ves.  283; 
Toldervy  v.  Colt,  1  Y.  &  Coll.  Exch.  Ca.  240,  627 ;  1  Mees.  &  W.  260), 
unless  it  be  distinctly  confined  to  the  prior  estate  (Horton  v.  Wkittaker,  1 
T.  R.  346 ;  Bradford  v.  Foley,  -Doug.  63 ;  Doe  d.  Lees  v.  Ford,  93  L.  J., 
Q.  B.,  53 ;  and  see  Napper  v.  Sanders,  Hutt.  118),  or  the  subsequait  iimi* 
tations,  instead  of  follo^^ing  immediately  after  the  particular  estate,  stand  by 
themselves  without  any  connexion  therewith.  LetkieuUier  v.  Tracy,  3 
Atk.  774 ;  Amb.  204 ;  Aislabie  v.  Rice,  3  Madd.  256  ;  8  Taunt.  459;  sed 
vide  Doe  d.  Vessey  v.  Wilkinson,  2  T.  R.  209. 

As  we  have  before  seen,  the  ordinary  inclination  of  the  Courts  is  to 
construe  gifts  as  vested,  when  they  can  do  so  without  violating  the  express 
intention  of  the  testator.  Upon  the  subject  of  this  proposition,  it  will  be 
most  convenient  first  to  examine  those  cases  where,  although  words  of 
futurity  are  made  use  of,  they  are  construed  as  manifesting  the  intention  of 
the  testator  not  to  postpone  the  period  of  vesting,  but  that  of  possession  or 
enjoyment. 

In  the  case  of  a  simple  devise  to  B.,  whether  it  be  or  be  not  preceded  bj 
a  previous  life-interest  given  to  some  one  else,  if  B.  survive  the  testator,  he 
acquires  a  vested  interest,  which  becomes  transmissible  to  his  heir,  although 
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in  the  latter  cafle  put,  he  may  die  during  the  existence  of  the  previous 
tenancy  for  life. 

Again,  where  an  estate  is  limited  over  in  default  (JDoe  y.  Dacre,  1  Bos. 
&  Pul.  250 ;  8  T.  R.  112 ;  Qoodnght  y.  JoneSy  1  Mau.  &  Sel.  88),  or 
want  {Lervis  y.  Waters,  6  East,  386)  of  issue  or  sons,  the  persons  under  the 
limitation  over  will  take  a  vested  remainder,  although  there  may  have  been 
issue,  or  sons,  who  afterwards  died ;  for  the  words  "  in  default  of  issue  or 
sons,"  will  not  be  construed  to  mean  solelt/  if  there  be  no  issue  or  sons,  but 
also  to  mean,  if  there  be  issue  or  sons  and  they  shall  die.  See  also 
Ashley  v.  Ashley,  6  Sim.  358.  Keene  v.  Dichson,  1  Bos.  k,  Piil.  254/  n., 
IS  clearly  overruled. 

There  is  a  somewhat  similar  class  of  cases,  where  there  is  a  devise  by  the 
testator  to  his  widow  for  life,  with  a  limitation  over  \i  she  should  marry 
again,  for  in  these  cases  it  has  been  held,  that  the  person  entitled  under 
limitation  over,  takes  a  vested  remainder,  to  take  effect  either  on  the  widow's 
second  marriage  or  her  death,  and  not  merely  a  remainder  contingent  upon 
the  widow's  marrying  again.  Thus  in  Luxford  v.  Cheehe,  3  Lev.  125, 
John  Church  being  seised  in  fee,  and  heLving  four  sons,  Humphry,  Robert, 
Anthony  and  John,  made  his  will ;  and  thereby  devised  his  estate  to  his 
wife  for  life,  if  she  do  not  marry  again,  but  if  she  do,  then  that  his  son 
Humphry  should,  presently  after  his  mother's  decease,  enter  and  enjoy 
the  premises  to  him  and  the  heirs  male  of  his  body,  remainder  to  the 
testator's  other  sons,  with  remainders  over.  The  testator  died,  the  wife 
entered  and  diied  without  having  married  again.  It  was  held,  notwithstanding 
the  wife  had  never  married  ag«iin,  that  the  heir  was  not  entitled,  but  that 
a  tenancy  in  tail  male  was  created,  for  by  the  whole  scope  of  the  will  it  ap- 
peared plainly,  the  devisor  intended  an  entail  with  several  remainders  over ; 
and,  rather  than  this  intent  should  be  defeated,  the  words  should  be  taken 
and  read  thus,  scil.  if  she  marry,  Humphry  to  enter  presently ;  if  she  do 
not  marry,  then  Humphry  shall  have,  hold  and  enjoy  them,  to  him  and  the 
heirs  male  oi  his  body,  with  remainders  over.  See  S.  C  nom.  Brown  v. 
Cutler,  T.  Raym.  427;  Lady  Fry's  Case,  1  Vent.  203  j  Jordan  v.  Holh- 
ham,  Amb.  209;  Gordon  v.  Adolphus,  3  Bro.  P.  C.  306,  Toml.  Ed. 

In  Bainbridge  v.  Cream,  16  Beav.  26,  the  testator  bequeathed  leaseholds 
to  his  wife  for  life,  but  if  she  married  again  then  he  revoked  the  gift ;  and 
from  and  immediately  after  the  decease  of  his  wife,  or  her  second  marriage, 
whichever  event  should  first  happen,  the  said  testator  gave  and  bequeathed 
a  leasehold  messuage  to  trustees  upon  trust  to  sell,  and  divide  the  proceeds 
amongst  certain  nephews  and  nieces  (whom  he  named),  as  should  be  living 
at  the  decease  of  his  wife.  The  wife  married  again.  It  was  held  by 
Sir  J.  Romilly,  M.  R.,  that  the  property  thereupon  became  immediately 
divisible. 
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A  strict  constraction  will  howerer  be  put  upon  words,  when  the  testator^s 
intent  will  not  thereby  be  defeated ;  so  that,  in  case  the  event  upon  which  the 
gift  over  is  to  take  effect  does  not  happen  in  the  precise  mode  pointed  out,  the 
gift  over  being  construed  as  contingent^  will  thereupon  fail.  Thus  in  Shef- 
Jield  T.  Lord  Orrery,  3  Atk.  282,  the  testator  devised  his  house  to  his  wife 
for  life,  upon  this  egress  condition  only,  "  that  if  my  said  wife  shall  marry 
again,  then  my  will  and  meaning  is,  that  my  said  house  shall  go  forthwith 
to  my  eldest  son  and  his  issue.'^  It  was  held  by  Lord  Hardwicke,  C,  that  the 
limitation  to  the  son  was  but  a  contingent  remainder,  and  to  take  effect  onbf 
on  the  widow's  marrying  again.  His  Lordship  distinguished  the  case  from 
Luxford  y.  Cheeke,  and  he  observed,  ''That  is  the  strongest  case  cited, 
but  differs  materially  from  the  present.  The  penning  is  different;  thore 
after  the  devise  are  added  these  words,  '  if  she  do  not  marry  again,'  which 
restrain  the  original  limitation,  and  are  the  same  as  if  they  had  been  to  the 
wife  for  life,  if  she  so  long  continue  a  widow.  There  are  no  such  words  in 
the  case  at  bar  in  the  original  limitation;  but  I  do  not  lay  much  weight  on 
this.  The  cases  appear  to  me  to  differ  in  substance ;  there  were  no  words  in 
that  will  which  could  substantiate  the  testator's  iutent,  without  oonstroing 
it  an  estate  tail,  otherwise  the  testator's  intent  would  have  been  manifesdy 
defeated :  the  Court  therefore  was  constrained  by  necessity  to  make  such  a 
construction  as  would  satisfy  the  testator's  intent;  for  that  is  the  veiy 
reason  given  by  Mr.  Justice  Levinz.  In  the  present  case  there  is  no  such 
necessity  for  such  a  construction,  for  the  subsequent  words  are  sufficient  to 
express  his  meaning ;  that  after  his  son's  death  without  leaving  children  it 
should  go  over ;  and  the  intent  of  the  testator  is  more  effectually  answered 
by  this  construction  than  any  other."  See  also  Amhurst  v.  Damdfyf  8 
Yin.  Abr.  221,  pi.  21 ;  S.C.  5  Bro.  P.  C.  254,  Toml.  £d.,  nom.  Amkmt 
V.  Lytton. 

Although  it  seems  to  be  clear,  that  if  property  be  given  to  a  person,  {for 
when  he  should  attain  a  particular  age,  he  will  only  take  an  interest  contin- 
gent upon  his  arriving  at  that  age ;  nevertheless,  '^  where  an  absolute  pro- 
perty is  given,  and  a  particular  interest  given  in  the  mean  time,  as  'until  the 
devisee  shall  come  of  age,  and  when  he  shall  come  of  age,  then  to  him,'  &c., 
the  rule  is  that  that  shall  not  operate  as  a  condition  precedent,  but  as  a  de- 
scription of  the  time  when  the  remainderman  is  to  take  in  possession.  And 
to  this  purpose  is  JBorastorCs  Case  (3  Co.  21  a,  b,  ante,  p.  653),  where  this 
doctrine  is  ftiUy  laid  down  and  explained."  Per  Lord  Mansfield,  in  Chwd- 
title  d.  Hayward  v.  Whitby y  1  Burr.  228.  In  other  words,  in  such  cases, 
by  the  construction  adopted,  the  period  of  enjoyment  alone  is  postponed,  and 
the  devisee  takes  a  vested  and  transmisrible  interest,  or  a  present  right  to 
future  enjoyment  Thus  in  Manfield  v.  Dugard,  1  Eq.  Ca.  Abr.  194,  pi.  4 ; 
S,  C.  Gilb.  £q.  Rep.  36,  a  man  devised  certain  lands  to  his  wiie,  tiU  his 
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son  and  heir  apparent  should  attain  to  hid  age  of  twenty-one  years,  and  when 
his  son  should  attain  to  his  age,  then  to  his  son  and  his  heirs,  and  died. 
The  son  lived  to  the  age  of  thirteen  years,  and  then  died,  and  the  wife  sup- 
posing that  she  had  a  title  to  hold  the  lands  till  such  time  as  the  son  should 
have  attained  his  age  of  twenty-one  years,  in  case  he  had  lived  to  that  time, 
continued  in  the  perception  ijf  the  rents  and  profits  of  the  lands  for  several 
years.  And  the  bill  was  brought  against  her  by  the  heir-at-law  of  the  son, 
to  have  an  account  of  the  rents  and  profits  firom  the  death  of  the  son ;  yet  it 
not  being  devised  during  that  time  for  payment  of  debts,  nor  any  creditors, 
nor  want  of  assets  appearing;  it  was  held  by  Lord  Chancellor  Cowper 
that  the  wife's  estate  determined  by  the  death  of  the  son,  and  that  the 
remainder  vested  presently  in  the  son,  upon  the  testator's  death,  and  was  not 
expectant  until  the  contingency  of  his  attaining  the  age  of  twenty-one  years 
should  happen ;  for  then  in  this  case  it  never  would  have  vested,  he  dying 
before  that  age,  and  he  therefore  decreed  the  wife  to  account  for  the  profits 
from  the  time  of  the  son's  death ;  and  upon  a  rehearing  his  Lordship  con- 
tinued of  the  same  opinion,  and  grounded  himself  upon  the  distinctions  taken 
in  JBorcutan's  Case. 

Upon  the  same  principle  is  the  case  of  Doe  d.  Wheedon  v.  Lea^  3  T.  R.  41. 
There  the  testator  made  a  devise  to  trustees,  their  heirs  and  assigns  until 
Michael  Lea  thould  attain  the  age  of  twenty'four^  on  condition  that  they 
should,  out  of  the  rents  and  profits  during  all  that  time,  keep  the  buildings  in 
repair;  he  then  devised  unto  Michael  Lea,  and  to  his  heirs  and  assigns  for 
ever,  when  and  to  soon  as  he  should  attain  his  age  of  twenty-four,  the  premises 
in  question.  Michael  Lea  died  under  twenty-four  intestate,  and  without  issue ; 
it  was  held  by  the  Court  of  King's  Bench,  that  Michael  Lea  took  a  vested 
interest  which  descended  to  his  heirs.  "  The  first  case  on  this  question,"  said 
Kffliyon,  C.  J.,  ''  is  Borastons  Case,  in  which  case  the  words  were  '  when 
my  son  shall  attain  the  age  of  twenty-one.'  There  the  Court  held,  that  the 
remainder  was  executed  in  the  son  inmiediately  ailer  the  death  of  the 
testatiNT,  and  that  it  did  not  rest  in  contingency,  and  that  the  words  *  then' 
and  'when'  only  denote  the  time  when  the  remainder  shall  take  effect  in 
possession ;  for  when  these  adverbs  refer  to  a  thing  which  must  of  necessity 
happen,  there  they  make  no  contingency.  The  same  doctrine  is  to  be  found 
in  Manfield  v.  Dugard  (1  Eq.  Ca.  Abr.  195),  which  case  was  directly 
similar  to  the  present.  The  last  case  on  this  subject  is  that  of  Ooodtitle  d. 
JSayward  v.  Whitbtf  (1  Burr.  228).  That  was  a  devise  to  trustees  in  trust 
to  lay  out  the  rents  and  profits  of  the  devised  premises  for  the  maintenance 
and  education  of  T.  and  J.  Hayward  (sons  of  the  testator's  sister),  during 
their  minorities,  and  when  and  as  they  should  respectively  attain  their  ages 
of  twenty-one,  then  to  the  use  of  the  said  sons  of  his  sister,  and  their  heirs 
equally :  one  of  the  testator*s  nephews  died  under  the  age  of  twenty-one ; 
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and  the  quesdon  was,  whether,  as  he  did  not  live  till  the  time  when  the  estate 
was  to  come  into  possession,  it  was  a  vested  remainder  ?  Afler  argument 
the  Court  decided  that  it  was ;  and  Lord  Mansfield  recognized  Boragton$ 
CasBj  and  the  case  of  Manfield  y.  Dtigard,  adding,  that  these  words  could 
not  operate  as  a  condition  precedent,  hut  as  giving  an  absolute  interest  in 
the  fee,  and  denoting  the  time  when  the  remainder  was  to  take  effect  in 
possession ;  and  that  the  devise  to  the  trustees  during  the  minorities  of  the 
nephews,  was  an  exception  out  of  the  absolute  property  devised  to  them. 
These  cases  are  not  to  be  distinguished  firom  the  present"  See  also  Doe  d. 
Morris  v.  Underdonmf  Willes,  293 ;  Denn  v.  Sattertkwaitef  1  Wm.  Black. 
519 ;  Edwards  v.  Symons,  6  Taunt  213 ;  Ooodright  d.  JRevell  y.  Parker, 
1  Mau.  &  Sel.  692 ;  Warter  y.  ffutchinson,  5  J.  B.  Moore,  143 ;  2  Brod. 
&  Bing.  349 ;  3  D.  &  Ry.  58 ;  1  Bam.  &  Cress.  721 ;  Jackson  y.  Majori- 
banks^  12  Sim.  93 ;  Milroy  y.  Milroyj  14  Sim.  48 ;  Parkin  y.  Knight, 
15  Sim.  83;  James  v.  Lord  Wynford,  1  Sm.  k,  Giff.  40. 

The  words  '^from  and  after,"  will  be  construed  in  the  same  mode  as 
*^  when"  m  Boraston's  Case.  Doe  d.  Cadogan.y,  Emart,  7  Ad.  k  £11. 636; 
3  Nev.  k  P.  197. 

Upon  the  same  principle,  words,  bj  which,  apparently,  a  gift  oyer  is 
made  to  depend  upon  a  prior  life  interest  taking  effect,  are  frequently  coa- 
strued,  as  though  not  constituting  a  condition  precedent,  so  as  to  render  such 
gift  contingent,  but  as  only  denoting  the  time  when  it  is  to  vest  in  pos- 
session. Thus  in  Pearsall  v.  Simpson^  15  Yes.  29,  a  testatrix  gaye  a  sum  to 
trustees  for  the  separate  use  of  her  sister  Mary  Stafford  for  life,  and  after 
her  decease  to  pay  the  principal  sum  among  her  children ;  and,  in  case  there 
should  be  no  child,  to  pay  the  interest  to  Richard  Stafford  (husband  of  Maiy 
Stafford)  during  his  life,  and  from  and  after  his  decease,  in  case  ke  should 
become  entitled  to  suck  interest,  then  in  trust  to  pay  the  principal  to  his 
cousins  in  manner  there  mentioned.  It  was  held  by  Sir  W.  Grant,  M.  R., 
that  though  Richard  Stafford,  having  died  during  the  life  of  his  wife, 
never  became  entitled  to  any  interest,  the  limitation  over  to  the  cousins  was 
good.  ''The  only  question,"  said  his  Honor,  'Ms,  whether  Richard 
Stafford's  taking  for  life,  was  a  condition  precedent  to  the  cousins  of  the 
testatrix  taking  the  capital.  That  would  be  a  most  absurd  condition  un- 
doubtedly ;  for  there  is  no  sense  or  reason,  making  the  right  of  her  first 
cousins  depend  upon  a  fact,  totally  unconnected  with  any  intention  as  to 
them.  What  was  it  to  them,  whether  Richard  Stafford  took  or  not  ?  Such 
a  construction  is  not  to  be  made  unless  absolutely  necessary.  It  is  yery 
different  from  the  case  put  by  Mr.  Cooke — a  case  of  direct  condition, — that 
if  A.  liyes  to  a  particular  period,  he  shall  take,  otherwise  he  shall  not  It 
was  doubtful  whether  Richard  Stafford  would  live  to  become  entitled  to  the 
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interest  The  testatrix,  giving  the  capital  over  afler  his  death,  recollects, 
that  he  may  not  live  to  take  the  interest ;  but  if  he  does,  she  makes  his  death 
the  period  at  which  her  first  cousins  are  to  take.  It  is,  not  a  condition  pre^ 
cedent,  hut  fixing  the  period  at  which  the  legatees  over  shall  take,  if  he  ever 
takes.  The  words  will  bear  that  construction,  and  the  reason  of  the  thing 
seems  to  require  it.''  See  also  Webb  v.  Searing,  Cro.  Jac.  415 ;  Anon,, 
2  Vent.  363 ;  Masse^  v.  Hudson,  2  M er.  130 ;  Franks  v.  Price,  3  Beav. 
182;  5  Bing.  N.  C.  37;  6  Scott,  710;  Wright  v.  Wright,  21  L.  J.  Ch. 
775 ;  Ke^  v.  Ke^,  4  t)e  Gex,  Mac.  &  Gord.  73. 

Although  where  there  is  a  gift  to  a  person  if  or  when  he  should  attain  a 
particular  age,  the  attainment  of  that  age  is  a  condition  precedent,  and  he 
will  not  attain  a  vested  interest  until  he  attains  such  age ;  nevertheless,  if  it 
be  followed  by  a  limitation  over,  in  the  event  of  his  dying  under  that  age, 
it  will  be  construed  as  a  condition  subsequent,  and  he  will  take  a  vested 
interest  liable  to  be  divested  on  his  dying  under  that  age.  The  leading 
case  upon  this  point  is  Edwards  v.  Hammond  (3  Lev.  132;  also  re- 
ported 1  Bos.  &  Pul.  N.  R.  324,  n.),  which  gives  the  result  of  the  search 
into  the  record  of  the  case;  there  it  appears  that  John  Hammond  the 
elder  surrendered  the  reversion  of  some  customary  lands  dependent  on 
his  mother's  ireebench,  to  the  use  of  himself  for  life,  and  after  his  decease 
to  the  use  of  John  Hammond  the  younger  (his  eldest  son)  '^  and  his  heirs 
and  assigns  for  ever,  if  it  shall  happen  that  the  aforesaid  John  Ham" 
mond  the  younger  shall  live  until  the  aforesaid  John  Hammond  attain 
the  age  of  twenty  and  one  years :  Provided  always  and  mider  condition 
nevertheless,  that  if  it  shall  happen  that  the  aforesaid  John  Hammond 
shall  die  before  he  attain  the  age  of  twenty-one  years,"  then  to  remain  to  the 
use  of  John  Hammond  the  elder  and  his  heirs.  It  was  held  by  the  Court  of 
Common  Pleas,  that  though  by  the  first  words  it  might  seem  a  condition 
precedent,  yet,  taking  all  the  words  together,  it  was  not  a  cbndition  precedent 
but  a  present  devise  to  the  eldest  son,  subject  to  and  defeasible  by  this 
condition  subsequent,  viz.  his  not  attaining  the  age  of  twenty-one.  See  also 
Doe  d.  Hunt  v.  Moore,  14  East,  601 ;  Doe  d.  Roake  v.  Nowell,  1  Mau. 
&  Sel.  327;  5  Dow,  202;  Doe  d.  Dolley  v.  Ward,  9  Ad.  k.  Ell.  582;  1 
Per.  &  Dav.  668 ;  Greene  v.  Potter,  2  Y.  &  CoU.  C.  C.  517. 

In  Bromfield  v.  Crowder(l  Bos.  &  Pul.  N.  R.  313),  the  testator  devised 
his  real  estate  to  J.  D.  Bromfield  immediately  on  the  death  of  the  pre- 
ceding devisees,  if  he  should  live  to  attain  the  age  of  twenty-one  years;  but 
in  case  he  should  die  before  he  attained  that  age,  and  his  brother  C.  Brom- 
field should  survive  him,  then  he  gave  his  real  estate  to  C.  Bromfield  if  he 
lived  to  attain  twenty-one,  but  not  otherwise.  If  both  died  under  twenty- 
one,  then  he  gave  it  to  his  godson  J.  Yale.     It  was  held  that  J.  D.  Brom- 
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field  took  a  Tested  estate  in  fee  simple,  detenninable  upon  the  contingencj 
of  his  dying  under  the  age  of  twenty-one  years.  **  With  respect  to  the 
cases/'  said-  Mansfield,  C.  J.,  *'  that  of  Edwards  v.  Hammond  is  on  all 
fours  with  the  present.  The  circumstance  of  the  devise  over  bdng  to  a 
stranger  makes  no  difference ;  for  it  is  clear  that  the  testator  meant  no  one 
to  take  his  estate  unless  in  the  event  of  the  plaintiff  dying  under  twenty-one. 
Edwards  v.  Hammond  is  neither  opposed  nor  weakened  by  any  case.  No 
doubt  the  general  meaning  of  the  word  '  if'  implies  a  condition  precedent, 
unless  it  be  controlled  by  other  words.  But  in  this  case  there  is  a  variance 
between  the  expression  and  the  meaning,  and  the  case  of  Edwards  v.  Ham- 
mond sanctions  us  in  giving  effect  to  the  latter.''  See  also  Snow  v.  Pould/Oif 
1  Keen,  186. 

The  same  construction  will  be  adopted  in  the  case  of  executory  trusts 
(Phipps  V.  WiUiams,  5  Sim.  44;  8.  C.  nAm.  Phipps  v.  Ackers^  9  C  &  F. 
588;  Stanley  v.  Stanley,  16  Yes.  491),  or  where  money  is  directed  to  be 
laid  out  in  land.    Jachson  v.  Majoribanksy  12  Sim.  93. 

Where,  however,  there  is  a  declaration  that  the  devisee  shall  take  a  vested 
interest  at  (OlanvUl  v.  OlanviU,  2  Mer.  38),  or  shall  not  take  a  vested 
interest  until  (^Sussel  v.  Buchanan,  7  Sim.  628;  2  Cr.  &  Mees.  561),  a 
future  period,  in  the  former  case  by  implication,  in  the  latter  by  express 
terms,  the  gift  is  rendered  contingent.  See  and  consider  Bland  v.  WiUiams, 
3  My.  &  K.  411. 

The  principle,  however,  of  Boraston's  Case,  will  not  be  extended.  In 
the  class  of  cases  indeed  to  which  it  belongs,  we  may  observe  that  the 
devise  is  to  an  ascertained  person  at  a  given  age,  and  the  property  is 
given  over  if  he  die  under  that  age ;  and  the  Courts  hold  that  the  words 
accompanying  the  gift,  though  apparently  importing  a  contingency  or  con- 
tingencies, do  in  reality  only  indicate  certain  circumstances,  on  the  happen- 
ing or  not  happeniiig  of  which  the  estate  previously  vested  should  be  divested, 
and  pass  from  the  devisee  into  some  other  channel.  Where,  however,  the 
description  of  the  devisee  is  such  as  to  make  the  given  age  part  of  the 
description,  there  wiU  be  no  gift  to  any  person  who  does  not  answer  the 
whole  of  that  description.  Thus,  in  Bull  v.  Pritchard  (5  Hare,  567),  the 
testator  devised  real  estate  upon  trust  for  his  daughter  for  her  life,  and  fit>in 
and  after  his  decease  to  convey  such  estate  unto  and  equally  between  and 
among  all  and  every  the  child  and  children  of  his  daughter  who  should  lire 
to  attain  the  age  of  twenty-three,  and  their  heirs  and  assigns  for  ever; 
and  in  case  there  should  be  no  such  child  or  children,  or  being  such,  all 
of  them  should  die  under  twenty-three  without  issue,  then  over,  with  power 
to  apply  for  maintenance  the  interest  of  such  child's  share,  notwithstanding 
it  should  not  be  then  absolutely  vested.  It  was  held  by  Sir  James 
Wigram,  Y.  C,  that  the  limitation  to  the  children  of  the  testator*s  daughter 
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did  not  confer  a  y^ted  interest,  and  that  the  limitations  oyer  in  default 
of  such  children  were  yoid  for  remoteness.  *'  There  are  two  classes  of 
cases,"  said  his  Honor,  ^'  under  one  or  the  other  of  which  the  present 
case  must  ialL  One  class  is,  where  the  deyise  is  to  a  party  at  a  giyen 
age,  and  the  property  is  giyen  oyer  if  the  deyisee  dies  under  that  age. 
The  other  is,  where  the  description  of  the  deyisee  is  such  as  to  make  the 
giyen  age  part  of  that  description.  In  cases  of  the  former  class  the  Court 
has  discoyered  an  intention  expressed  in  the  will,  that  the  first  deyisee  shall 
take  all  that  the  deyisee  has  to  giye,  except  what  he  has  giyen  to  the  deyisee 
oyer;  and,  in  order  to  giye  efiect  to  that  intention,  has  held,  by  force  of  the 
language  of  the  will,  that  the  first  deyise  was  not  contingent  but  yested, 
subject  to  be  diyested  upon  the  happening  of  the  eyent  upon  which  the  pro- 
perty is  giyen  oyer  (Phipps  y.  Ackers,  9  C.  &  F.  568).  In  the  second 
class  the  Court  has  held  the  deyi^  contingent,  upon  the  ground  that  no  one 
could  claim  who  could  not  predicate  of  himself  that  he  was  of  the  age  re- 
quired ;  that  otherwise  he  did  not  answer  the  full  description  {Festing  y.  AUetif 
12  Mees.  &  W.  279;  S,  C,  5  Hare»  573,  and  cases  there  referred  to). 

The  question  is,  under  which  of  these  two  classes  does  the  present  case 
fidl  ?  I  think  clearly  under  the  second  class.  It  is  not  necessary  that  I 
should  say  whether  greater  yiolence  would  be  done  to  the  language  of  the 
will  in  this  case  than  was  done  in  some  of  the  cases  of  the  first  class, —as,  for 
example,  in  the  case  of  Doe  y.  Moore  (14  East,  601).  The  two  cases  are, 
in  principle,  widely  difiisrent  from  each  other ;  and  this  case,  in  my  opinion, 
clearly  ialls  under  the  second  class.  Then  does  the  clause  as  to  maintenance, 
education  and  bringing-up  alter  the  case  ?  I  think  not.  That  such  pro- 
yisions  are,  in  many  cases,*  material  upon  the  questions  of  yesting  cannot  be 
disputed ;  but  there  is  nothing  unreasonable  or  improbable  in  giying  the 
benefit  of  maintenance,  education  and  bringing-up  to  the  deyisee  of  the 
contingent  interest.  The  question  is,  whether  I  can  allow  that  clause  to  haye 
any  efiect  upon  the  description  oi  the  deyisee,  which  description,  without 
that  proyision,  includes,  as  a  part  of  it,  the  age  of  twenty-three  years.  I 
think  not.  The  deyise  b  not  to  the  children  at  or  when  or  if,  but  in  efiect 
to  such  only  as  shall  attain  the  age  of  twenty-three  years;  and  the  interim 
gift  has  no  legitimate  bearing  on  the  question."  See  also  Newman  y.  New- 
man, 10  Sim.  51 ;  Duffield  y.\Duffield,  1  Dow  &  C.  268 ;  3  Bhgh,  N.  S., 
260 ;  WiOs  y.  TFtZb,  1  Dm.  &  Warr.  439 ;  sed  yide  Doe  d.  BilU  y.  Hop- 
kinson,  5  Q.  B.  228 ;  Biley  y.  Gamett,  8  De  G.  &  Sm.  629. 


When  Bequests  of  Personal  Estate  are  vested,  and  when  contingent. 
Haying  examined  this  subject,  so  &r  as  relates  to  deyises  of  real  property, 
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we  next  proceed  to  examine  the  authorities  relating  to  the  Testing  of  per- 
sonal bequests. 

A  separate  examination  of  the  cases,  where  the  subjectrmatter  is  thus 
different,  is,  if  not  absolutely  necessary,  at  any  rate  oonyenient,  inasmuch 
as  the  cases  relating  to  the  vesting  of  personal  legacies  (not  charged  on  land) 
are  to  a  great  extent  governed  by  the  rules  which  our  ecclesiastical  courts 
have  adopted  ^m  the  Roman  law,  which,  if  they  have  not  been  entirely 
disregarded,  have  never  been  followed  as  precedents  in  determining  ques- 
tions of  construction  relative  to  devises  of  real  estate. 


As  to  Legacies  payable  out  of  Personal  Property  only. 

The  first  general  rule  to  be  mentioned,  and  which  is  laid  down  in  the 
principal  case  of  Stapleton  v.  Ckeales,  is,  Hhat  if  a  legacy  be  given  to  a 
person  generally  to  be  paid  or  payable  at  the  age  of  twenty-one  years,  or 
any  other  age,  or  at  any  future  certain  and  determinate  time,  the  legatee  will 
immediately  on  the  testator's  death  have  a  vested  interest  transmissible  to 
his  executors  or  administrators,  as  being  debiium  in  presenti  soloendum  in 
Juturo.  See  Jackson  v.  Jackson,  1  Yes.  217;  Sydney  v.  Vaughan,  2 
Bro.  P.  C.  264,  ToAil.  Ed.;  WadXeyy.  North,  3  Ves.  QM;Bolgery. 
Mackelly  5  Yes.  509 ;  Chaffers  v.  Ahell,  3  Jur.  577 ;  and  see  LampeHj 
V.  Clowbery,  2  Ch.  Ca.  155;  In  re  Bartholomew,  1  Mac.  &  G.  354. 

The  result  is  the  same  where  there  is  a  direction  to  distribtUe,  as  where 
there  is  a  direction  to  pay,  money.  Thus  in  May  v.  Wood,  3  Bro.  C.  C. 
471,  where  the  testator  bequeathed  to  his  daughters,  A.  and  B.,  the  sum  of 
3,000/.  5/.  per  cent.  !^avy  Annuities,  and  all  dividends  and  proceeds  arising 
therefrom  to  be  equally  divided  between  them  when  they  should  arrive  at 
twenty-four  years  of  age ;  it  was  held  by  Sir  R.  P.  Arden,  M.  R.,  that  the 
stock  was  vested  immediately  in  the  daughters. 

It  may  here  be  mentioned  that  in  these  cases,  unless  interest  were  made 
payable  on  the  legacy,  upon  the  death  of  a  l^atee  before  attaining  twenty- 
one,  his  represeutatives  will  not  be  entided  to  call  for  payment  until  such 
period  shall  have  elapsed  as  would  have  completed  the  majority  of  the 
legatee,  though  if  the  legacy  carried  interest  they  might  at  once  call  for 
payment.  Crickett  v.  Dolby,  3  Yes.  13 ;  and  see  Feltham  v.  Feltkapn, 
2  P.  Wms.  271 ;  Wadley  v.  North,  3  Yes.  364. 

The  second  rule  of  construction  laid  down  in  the  principal  case  of  Staple- 
ton  V.  Ckeales  is  that  if  a  legacy  be  bequeathed  to  a  person  at  twenty-one,  or 
if  or  when  he  shall  attain  that  age,  or  any  other  future  certain  and  deter- 
minate period,  the  vesting  of  the  legacy  depends  upon  the  legatee  being  alive 
at  such  period,  and  if  he  die  before,  it  will  not  go  to  his  personal  represen- 
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tatives.  See  Onslow  v.  South,  1  £q.  Ca.  Abr.  295,  pi.  6;  Cruse  v.  Barley, 
3  P.  Wm8.  20;  Smell  ▼.  Dee,  2  Salk.  415 ;  Atkinson  v.  Turner,  2  Atk. 
41 ;  Elton  v.  Elton,  3  Atk.  504 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Ford 
V.  Rawlins,  1  8.  &  S.  328;  Murray  v.  Tancred,  10  Sim.  465;  JIffltr  v. 
Quitter,  2  Y.  &  Coll.  C.  C.  465 ;  Boughton  v.  Ja/itc*,  1  Coll.  26 ;  5rt«?« 
V.  Charlton,  13  Sim.  65 ;  Bromley  v.  Wright,  7  Hare,  334 ;  TTa/A^  v. 
Mower,  16  Beav.  365. 

Both  these  rules,  as  is  well  shown  by  the  examples  given  in  Hanson 
Y.  Graham  by  Sir  William  Grant,  M.  R.,  have  been  borrowed  from  the 
Roman  law,  and  are  universally  adopted,  both  by  our  Ecclesiastical  Courts 
as  well  as  our  Courts  of  Equity;  as,  however,  they  yield  to  a  clear  contrary 
intention,  it  will  be  useful  to  consider  them  separately. 

m 

As  to  the  first  general  rule,  it  must  be  observed,  that  it  is  liable  to  b^ 
controlled  by  the  intention  of  -the  testator,  if  it  clearly  appears  that  he 
meant  the  vesting  of  the  legacy  to  be  postponed  until  the  time  of  payment. 
Thus  in  Knight  v.  Cameron,  14  Yes.  389,  the  testator  bequeathed  1,000/. 
to  Frances  Douglas,  to  be  paid  to  her  as  soon  as  she  should  attain  the  age  of 
twenty-one  years,  and  in  casashe  should  live  to  attain  that  age  and  not  other' 
wise,  or  upon  her  marriage,  which  should  first  happen :  provided  she  should 
marry  with  the  consent  of  his  executors  and  not  otherwise ;  but  in  case  she 
died  before  she  should  have  attained  twenty-one,  or  be  married  with  such 
consent,  then  over.  It  was  held  by  Sir  William  Grant,  M .  R.,  that  the 
legacy  was  not  vested,  and  that  the  legatee,  at  least  before  payment,  ought 
to  predicate  of  herself,  either  that  she  had  attained  the  age  of  twenty-one, 
or  that  she  was  married  with  consent.  *'  It  is  impossible/'  said  his  Honor, 
''  to  say  that  this  is  not  a  condition  precedent  either  to  the  payment  or  the 
vesting ;  and  it  is  immaterial  to  which.  I  do  not  know  how  a  condition 
precedent  can  be  framed,  if  this  is  not  one ;  *'  provided  she  should  marry 
with  the  consent  of  his  executors,  and  not  otherwbe.?'  See  also  Ma^ikell 
V.  Winter,  3  Yes.  536 ;  Howes  v.  Herring,  1  M'Clel.  &  Y.  295 ;  Hunter 
V.  Judd,  4  Sim.  455 ;  Lister  v.  Bradley,  L  Hare,  10. 

Upon  the  same  principle,  where  a  testator  has  shown  a  clear  intention  that 
a  legacy  should  not  vest  until  hb  debts  are  paid,  his  assets  realized  or  lands 
sold  or  purchased,  upon  the  death  of  the  legatee  before  those  events  taking 
place,  the  legacy  will  not  be  transmissible  to  his  representatives.  Small  v. 
Wing,  5  Bro.  T.  C:  ^,  Toml.  Ed. ;  Elwin  v.  Elwin,  8  Yes.  547;  Bernard 
Y.  Montague,  1  Mer.  422 ;  Law  v.  Thompson,  4  Russ.  92).  But  unless 
the  intention  is  clearly  expressed  the  cases  will  fall  under  the  general  rule. 
Hutchon  V.  Mannington,  1  Yes.  jun.  365;  4  Bro.  C  C.  491,  n.;  GaskeU 
v.  Harmon,  6  Yes.  159 ;  Sitwell  v.  Bernard,  6  Yes.  520 ;  Stuart  v. 
Bruere,  6  Yes.  529,  n  ;  Entwistle  v.  Markland,  6  Yes.  528,  n. ;  Wood  v, 
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Pe7ioi/rey  13  Ves.  325  j  Whiting  v.  Force,  2  Beav.  571 ;  Lucan  v. 
Carline,  lb.  367  ^  In  re  Dodgson,  1  Drew.  440 ;  and  see  Tily  v.  Smith, 
1  CoU.  434 

The  exception  to  the  rule  just  alluded  to  has  been  objected  to,  on  account  of 
its  leaving  it  in  the  power  of  trustees  or  executors  to  &YOur  a  particular  dass 
of  persons,  and  of  its  making  the  Testing  of  the  legacies  depend  upon  their 
diligence  in  performing  their  duty.  With  regard  to  this  objection  it  must  be 
remarked,  that  the  conduct  of  such  persons  will  not  be  allowed  to  prejudice 
the  legatees,  the  vesting  of  whose  legacies  will  not  depend  upon  the  actual 
payment  of  debts,  realization  of  assets  or  sale  or  purchase  of  lands,  but  upon 
the  time  when  those  acts  ought  to  have  been  performed  >  and  an  inquiry  wiU 
be  directed  in  order  to  ascertain  that  time.  See  Bernard  v.  Montague,  1 
Mer.  422,  431,  432,  433 ;  and  Qashell  v.  Barman,  11  Yes.  5Q7 ;  where 
Lord  Eldon  says,  '^  that  no  fraudulent  or  unnecessary  dilatory  dealing  by 
trustees  shall  effect  third  persons." 

Another  objection  to  the  exception  is  the  inconvenience  thrown  upon  the 
Court  of  ascertaining  whether  certain  acts  ought  to  have  been  performed  by 
the  trustees.  This,  as  well  as  the  former  objection,  is  a  good  reason  for  con- 
fining the  exception  to  cases  where  the  testator*s  intention  appears  most  clearly 
against  the  vesting  of  the  legacies ;  but,  without  denying  the  inconveniences 
which  exist  in  this  view  of  the  subject,  it  certainly  would  be  a  very  strong 
proposition  to  say,  either  that  a  testator  had  no  power  to  make  such  a  pro- 
vision, or  (which  is  tantamount  to  such  a  declaration)  that  the  Court  will 
pay  no  regard  to  it  when  made.     See  Bernard  v.  Montague,  1  Mer.  43L 

Another  exception  to  the  rule  is,  where  the  legacy  is  directed  to  be  paid, 
upon  an  event  about  which  there  is  an  uncertainty  as  to  its  taking  effect ;  for 
in  this  case,  unless  the  event  happens,  the  legacy  being  looked  upon  as  con- 
ditional, will  not  vest  or  be  transmissible  to  the  pei'sonal  representatives  of 
the  legatee.  Thus  in  Athins  v.  Hiccocks  (1  Atk.  500),  a  testator  bequeathed 
to  his  daughter  200/.,  to  be  paid  her  at  the  time  of.  her  marriage,'  or  within 
three  months  after,  provided  she  married  with  the  approbation  of  his  two  sons. 
The  daughter  attained  twenty-one,  but  died  unmarried  and  intestate.     Lord 
Mardwicke,  C,  held,  that  the  legacy  was  not  vested.   '^  In  the  conunon  cases 
of  legacies,"  observed  his  Lordship,  '^  to  be  paid  at  the  age  of  twenty-one, 
there  is  a  certain  time  fixed,  not  to  the  thing  itself,  but  to  the  execution  of 
it,  and  the  time  being  so  fixed  must  necessarily  come;  but  when  the  time 
annexed  to  the  payment  is  merely  eventual,  and  may  or  may  not  come,  and 
the  person  dies  before  the  contingency  happens,  I  can  find  no  instance  in 
this  Court  where  it  has  been  held  that  the  legacy,  at  all  events,  should  be 
paid.     The  rule  as  to  the  vesting  is  founded  upon  another  rule  cerium  est 
qiiod  cerium  reddi  potest,  and  it  is  plain  tliat  the  testator  did  not  r^ard  tbe 
point  of  time,  but  the  fact  that  was  to  happen— the  marriage— which  makes 
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it  a  legacy  on  condition^  and  it  cannot  be  demanded  till  the  condition  be 
satisfied. 

**  It  has  been  argued  by  Mr.  Attorney-General^  that  this  bequest  differs 
not  from  a  legacy  given  to  be  paid  at  twenty-one,  which  vests  immediately, 
and  the  time  of  payment  only  is  postponed.  But  it  has  been  always  held, 
with  regard  to  such  a  limitation  of  payment  at  twenty-one,  that  it  isdebitum 
in  presently  solvendum  in  futuro,  and  the  payment  postponed  merely  on 
account  of  the  legatee^s  legal  incapacity  of  managing  his  own  affairs  till 
that  age ;  and  this  has  been  the  established  rule  of  this  Court  ever  since 
Clobberi^s  Case  (2  Ventris,  342). 

**  In  the  Digest,  lib.  35,  tit.  1,  lex  75,  De  conditionibus,  &c.,  it  b  held, 
that  dies  incertus  condiiionem  in  testamento  facit ;  and  these  are  the  words 
of  the  text  and  not  of  the  commentator,  so  that  a  time  absolutely  uncertain 
is  put  on  the  same  footing  as  a  condition ;  but  as  the  civil  law  is  no  further 
of  authority,  than  as  it  has  been  received  in  England,  let  us  see  what  our 
own  authors  say.  Smnbourn,  pt.  4,  s.  17,  p.  267,  old  edition,  makes  a  dif- 
ference between  a  certain  and  an  uncertain  time,  and  lays  it  down,  that  if 
a  legacy  is  given  to  be  paid  at  the  day  of  marriage,  and  the  legatee  die 
before,  the  legacy  is  lost  Godolp.  Orph.  Leg.  452,  is  to  the  same  effect." 
See  also  Garbut  v.  Hilton,  1  Atk.  381 ;  Elton  v.  Elton,  3  Atk.  504 ;  Ellis 
v.  EUi^,  1  8.  &  L.  1. 

With  regard  to  the  second  rule,  if  a  legacy  be  bequeathed  to  a  person  at 
or  if  or  when  he  attains  a  certain  age,  the  legacy  will  not  vest,  if  he  die 
before  having  done  so,  ante,  p.  688 ;  and  the  result  will  be  the  same,  where 
there  is  a  direction  to  pay  and  divide  when  persons  attain  twenty-one, 
because  the  gift  being  made  to  persons  answering  a  particular  description, 
if  a  party  cannot  bring  himself  within  it,  he  is  not  entitled  to  take  the 
benefit  of  the  gift.  Per  Wigram,  V.  C,  in  Packham  v.  Gregory,  4  Hare,  398. 

Il  is  clear,  however,  upon  the  authorities,  that  the  rule  will  yield  to  an 
intention  appearing  upon  the  will,  requiring  a  different  construction.  For 
instance,  as  is  laid  down  in  the  principal  cases  of  Stapleton  v.  Cheales,  and 
Sanson  v.  Graham,  where  a  testator  bequeaths  a  legacy  to  a  person  at  a 
future  time,  and  either  gives  him  the  intermediate  interest,  or  directs  it  to 
be  applied  for  his  benefit ;  as  the  Court  there  considers  the  disposition  of  the 
interest  to  be  an  indication  of  the  testator's  intention  that  the  legatee  should 
at  all  events  have  the  principal,  and  on  this  ground  (proceeding  upon  the 
same  principle  as  in  Boraston*s  Case),  holds  such  a  legacy  to  be  vested 
(Fearne's  Cont.  Rem.  553,  Butler's  note).  The  cases  upon  this  subject 
are  fully  examined  in  the  principal  case  of  Sanson  v.  Graham.  See 
also  Lane  v.  Goudge,  9  Ves.  225;  Love  v.  L' Estrange,  5  Bro.  P.  C. 
59,  Toml.  Ed. ;  Vize  v.  Stoney,  2  Dru.  &  Wals.  659 ;  1  Dm.  &  Warr. 337 ; 
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e\en,  it  seems,  where  the  interest  is  only  given  for  part  of  the  period  inter- 
vening hefore  the  time  of  payment  (Davies  y.  Fisher,  5  Bear.  201 ;  see 
also  Harrison  v.  Orimwood,  12  Beav.  192 ;  Milroy  v.  Milroy,  14  Sim. 
48).  But  the  exception  is  not  applicable  unless  the  whole  amount  of  interest 
be  given ;  as,  for  instance^  if  there  be  a  mere  allowance  for  maintenance  oat 
of  the  sum  bequeathed  (Pulsford  v.  Hunter,  3  Bro.  C.  C.  416;  Leake  v. 
Robinson,  2  Men  386, 387 ;  Vawdry  v.  O^eddes,  1  Russ.  k.  My.  203 ;  Lister 
T.  Bradley,  1  Hare,  10, 14) ;  even  although  it  be  equal  to  the  whole  amount 
of  the  interest  {Livesey  v.  Livesey,  3  Russ.  287 ;  Watson  v.  Hayes,  5  My. 
&  Cr.  125),  unless  the  interest  itself  be  given  for  maintenance.  Fonereau 
y.  Fonereau,  3  Atk.  645 ;  Hoath  v.  Hoath,  2  Bro.  C.  C.  3. 

If  the  gift  of  the  capital  and  the  interest  are  conferred  by  the  same  words,  the 
gift  of  the  interest  does  not  vest  the  capital ;  if,  for  instance,  there  be  a  legacy 
to  A.  as  soon  as  she  attains  twenty-one,  with  interest  {Knight  v.  Knight, 
2  S.  &  S.  490),  and  in  order  to  make  a  legacy  vested  it  is  requisite  that  the 
intention  should  appear  very  clearly  that  the  gift  of  the  interest  is  not  to  be 
contingent.  Breedon  v.  Tugman,  3  My.  &  K.  289 ;  BuU  v.  Johns,  TamL 
513 ;  Stretch  v.  Wathins,  1  Madd.  253  \  Oppenheim  v.  Henry,  10  Hare, 
441. 

Although  there  is  no  gift,  except  in  the  direction  to  pay,  or  in  the  direction 
to  pay  and  divide ;  if  upon  the  whole  will,  it  appears  that  the  ftiture  gift  is 
only  postponed,  to  let  in  some  other  interest,  or  as  the  Court  has  commonly 
expressed  it,  for  the  benefit  of  the  estate,  the  interest  will  be  vested  although 
the  enjoyment  is  postponed  (per  Wigram,  V.  C,  4  Hare,  398).  Thus  in 
Blamire  v.  Qeldart,  16  Yes.  314,  where  the  testator  gave  to  hb  nephew 
200/.,  3/.  per  cent.  Consols,  at  his  wife's  decease,  and  made  her  his  residuary 
legatee.  Sir  W.  Grant,  M.  R.,  was  of  opinion,  that  the  will  in  effect  gave 
a  life  interest  to  the  wife,  and  the  capital  to  the  nephew  at  her  decease,  and 
the  legacy  to  the  nephew  was  vested  immediately,  and  only  the  payn|ent 
postponed.  '^  This  case,"  said  his  Honor, ''  appears  to  me  not  to  be  sub- 
stantially distinguishable  from  those  in  which  the  words  ^at'  or  *  after* 
the  death  of  a  particular  person  have  been  held,  not  to  denote  a  con- 
dition that  the  legatee  shall  survive  such  person, 'but  only  to  mark  the 
time  at  which  the  legacy  shall  take  effect  in  possession ;  that  possession 
being  deferred  on  account  of  some  interest  in  the  subject  being  given  to  the 
person  on  whose  death  the  gift  is  to  take  effect.  In  Medlicot  v.  Bowes 
(1  Ves.  207),  Barnes  v.  Allen  (1  Bro.  C.  C.  181 ;  3  Ves.  208,  n.),  Monk- 
howe  V.  Holme  (1  Bro.  C.  C.  298),  Benyon  v.  Maddison  (2  Bro.  C.  C. 
75),  The  Attorney-General  v.  Crispin  (1  Bro.  C.  C.  386),  and  many 
others,  the  time  might  be  said  to  be  annexed  to'  the  substance  of  the  gift 
just  as  much  as  in  the  present  case ;  but  the  purpose  being  to  give  interests 
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to  different  persons  in  succession^  it  was  held,  that  each  gift  was  alike  imme- 
diate ;  though  the  second  taker  could  not  have  the  benefit  until  after  the 
death  of  the  first."  See  also  Coudns  v.  Schroder ,  4  Sim,  23 ;  Parr  v.  Parr^ 
1  My.  &  K.  647 ;  Bromley  v.  Wright ^  7  Hare,  334 :  sed  vide  Davidson 
V.  Proctor,  19  L.  J.,  Ch.,  295 ;  Willis  v.  Plaskett,  4  Beav.  208 ;  Chevaux 
T.  Aishtbie,  13  Sim.  71 ;  Beck  y.  Bum,  7  Beav.  492 ;  and  see  the  remarks 
on  the  last  case  in  Parker  v.  Bowerhy,  17  Jur.  752. 

Where  a  fund  is  severed  from  the  general  estate  immediately  for  the  use, 
and  benefit  of  the  legatee,  and  not  only  upon  the  happening  of  a  particular 
event,  it  will  be  strongly  in  favour  of  vesting.  Thus  in  Saunders  v.  Vautier 
(1  Cr.  &  Ph.  240),  a  testator  by  his  will  bequeathed  to  his  executors  and 
trustees  all  the  India  stock  which  should  be  standing  in  his  name  at  his 
death,  upon  trust  to  accumulate  the  dividends  until  A.  should  attain  twenty- 
five,  and  then  to  transfer  the  principal,  together  with  such  accumulations, 
to  A.,  his  executors,  administrators  or  assigns.  It  was  held  by  Lord  Cotten- 
ham,  C,  that  A.  took  an  immediate  vested  interest  in  the  legacy,  although  he 
was  a  minor  at  the  testator's  death ;  and  payment  of  the  stock  and  accumu- 
lations was  decreed  to  be  made  to  A.  on  his  attaining  twenty-one.  *'  There 
is  not  only,"  said  his  Lordship, ''  the  gift  of  the  intermediate  interest  indi- 
cative,  as  Sir  J.  Leach  observes  in  Vawdry  v.  Oeddes  (1  Russ.  &  My.  203), 
of  an  intention  to  make  an  immediate  gift,  because  for  the  purpose  of  the 
interest  there  must  be  an  immediate  separation  of  the  legacy  from  the  bulk 
of  the  estate,  but  a  positive  direction  to  separate  the  legacy  from  the  estate 
and  to  hold  it  upon  trust  for  the'  legatee  when  he  shall  attain  twenty-five." 
See  also  Greet  v.  Greet,  5  Beav.  123;  Boddy  v.  Dames,  1  Keen,  362; 
Xister  v.  Bradley,  1  Hare,  10 ;  Festing  v.  Allen,  5  Hare,  577. 

It  may  be  here  mentioned,  that  although  in  those  cases  where  interim 
interest  is  given  it  is  presumed  that  the  testator  meant  an  immediate  gift, 
because  for  the  purpose  of  interest  the  particular  legacy  is  to  be  immediately 
separated  from  the  bulk  of  the  property,  the  presumption  fails  entirely 
■where  the  testator  has  expressly  declared  that  the  legacy  is  to  go  over,  in 
case  of  the  death  of  the  legatee  before  a  particular  period.  Vawdry  v. 
Geddes,  1  Russ..  &  My.  208 ;  Leake  v.  Robinson,  2  Mer.  363. 

Where  a  testator  directs  that  a  legacy  is  to  vest  at  a  particular  period  his 
directions  will  be  obeyed  (Glanvill  v.  Glanvill,  2  Mer.  38;  Comport  v. 
Austen,  12  Sim.  246) ;  sometimes,  however,  the  word  **  vest"  is  made  use 
of  in  the  same  sense  as  '*  ind^feazible,"  in  which  case  it  will  merely  have  the 
same  operation  as  that  word.  See  Taylor  v.  Frohisher,  5  De  G.  &  Sm. 
191;  Berkeley  v.  Swinburne,  16  Sim.  275. 
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r  _ 

When  a  Gift  of  a  Residue  is  vested  or  contingent. 

It  may  here  be  remarked  that  there  is  a  strong  inclination  in  the  Coarts 
to  consider  a  residuary  bequest  vested,  inasmuch  as  the  consequence  of  hold- 
ing it  to  be  contingent  may  possibly  be  that  an  intestacy  would  be  occa- 
sioned. Thus  in  Booth  y.  Booth  (4  Yes.  399)  the  testator  gave  the  residue 
of  his  estate  and  effects  to  trustees,  upon  trust  to  get  in  and  invest  the  same 
and  to  pay  the  dividends  and  produce  thereof,  as  the  same  should  from  time 
to  time  become  due,  equally  between  his  two  greatnieces  (who  were  both  of 
age  at  the  date  of  the  will)  until  their  respective  marriages,  and  from  and 
immediately  after  their  respective  marriages  to  assign  and  transfer  their  re- 
spective moieties  or  shares  thereof  unto  them  respectively.  One  of  the  legatees 
having  died  unmarried,  it  was  held  by  Sir  P.  Arden,  M.  R.,  that  her  legacy 
nevertheless  vested.  '^  The  general  rule,"  said  his  Honor,  '^  is,  that  an  uncer- 
tain day  of  payment,  or  any  circumstances  that  are  to  precede  the  payment 
of  a  legacy,  will  render  it  subject  to  a  condition.  I  should  be  sorry  to  be 
supposed  by  any  judgment  of  mine  to  break  in  upon  it.  The  only  question 
is,  whether,  upon  the  circumstance  that  this  is  the  case  of  a  residue,  and 
the  particular  wording  of  this  clause,  this  case  is  not  made  an  exception  to 
the  rule,  and  is  taken  out  of  it.  .  .  .  That  there  is  a  difference  between 
a  bequest  of  a  legacy  and  a  residue  with  reference  to  this  point  cannot  be 
denied,  either  upon  principle  or  precedent.  Every  intendment  is  to  be  made 
against  holding  a  man  to  die  intestate  who  sits  down  to  dispose  of  the  residue 
of  his  property.  How  did  this  testator  dispose  of  it?  It  might  be  supposed 
natural  that  they  would  marry.  It  might  be  his  idea  that  there  might  be  a 
possibility  that  they  might  not  marry.  If  he  did  not  mean  by  the  residuary 
bequest  to  dispose  of  the  absolute  interest,  it  was  natural  that  he  should 
declare  what  should  be  the  case  if  they  should  not  marry.  He  has  done 
that."     See  also  Jones  v.  Mackilwain,  I  Russ.  220. 

And  where  a  vested  interest  in  a  residue  is  conferred  in  clear  terms,  it  will 
not  be  rendered  contingent  by  subsequent  expressions  of  a  doubtful  character 
{Dodson  V.  Say,  8  Bro.  C.  C.  404;  Montgomerie  v.  Woodley,  5  Ves. 
522;  Stretch  v.  Watkins,  I  Madd.  252),  though  subsequent  expressions, 
showing  a  clear  intention  on  the  testator's  part  that  a  residuary  devise  or 
bequest  of  property  should  not  confer  a  vested  interest,  will  control  former 
expressions  where  the  intention  in  favour  of  vesting  is  doubtful.  Judd  v. 
Judd,  3  Sim.  625.  See  also  and  consider  Walker  v.  Mower,  16  Beav. 
365;  King  v.  Isaacson,  17  Jur.  434;  22  Law  J.,  Chanc,  455;  Bree  v. 
Perfect,  1  Coll.  128 ;  Eccles  y.  Birkett,  4  De  G.  &  Sm.  105 ;  Barker  v. 
Sowerhy,  1  Drew.  496. 

When  the  attainment  of  a  particular  age  is  made  part  of  the  descriptioii 
of  the  objects,  as  where  there  is  a  bequest  of  a  residue  to  such  children  who. 


Hanson  v,  Graham.  695 

or  as  shall,  attain  a  particular  age,  the  legacy  is  contingent  upon  the  happen- 
ing of  that  event  (see  Bull  v.  Pritchardj  1  Russ.  213 ;  Newman  v.  New- 
many  10  Sim.  51;  Boreham  v.  Bignally  8  Hare,  131);  but  the  construc- 
tion will  be  different  if  the  contingency  be  not  contained  in  the  bequest 
itaf^S  {Bradley  v.  Barlow,  6  Hare,  589),  or,  if  being  so,  the  bequest  is  to  a 
class  when  and  as  they  attain  a  particular  age.  Sarrison  y.  Orimwood,  12 
Bear.  198 ;  sed  vide  Vawdry  v.  Oeddes,  1  Russ.  &  My.  208. 

As  to  the  effect  of  a  gift  over  in  conferring  a  vested  interest,  see  Bland 
V.  WiUiams,  3  My.  &  K.  411 ;  Bavies  v.  Fisher,  5  Beav.  201 ;  Sarrison 
T.  Ghrimroeod,  12  Beav.  192 ;  Bree  v.  Perfect,  1  CoU.  128. 


As  to  Z/egacies  payable  out  of  Real  Estates  only, 

*'The  rule,'*  says  a  learned  writer,  "adopted  in  respect  to  legacies 
payable  out  of  personal  estate,  that,  when  the  gift  and  the  time  of  payment 
are  distinct,  the  legacy  vests  immediately,  does  not  hold  generally  in  regard 
to  I^acies  charged  on  real  estate.  The  reason  of  this  distinction  is,  that,  in 
the  civil  law,  a  bequest  to  a  person  to  be  paid  at  a  ftiture  time  was  held  to 
confer  on  him  a  present  right  to  the  legacy,  notwithstanding  the  time  of 
payment  was  ftiture ;  so  that  immediately  on  the  testator's  decease  it  became, 
in  the  eye  of  the  civil  law,  a  present  debt  payable  at  a  ftiture  time,  debitum 
in  presenti,  solvendum  infuturo.  Now,  anciently,  legatory  matters  arising 
on  personal  estate,  were  solely  under  the  jurisdiction  of  the  Ecclesiasticar 
Courts,  and  the  decisions  of  those  Courts  were  regulated  by  the  civil  law. ' 
By  degrees  Courts  of  Equity  took  cognizance  of  them,  and,  with  a  view  to 
uniformity  of  decision^  adopted  the  rule  in  question  in  respect  to  such 
legacies.  But  legacies  out  of  real  estate  never  fell  within  the  cognizance 
of  the  EcdesiaBtical  Courts ;  there  was-not,  therefore,  the  same  reason  for 
applying  this  rule  to  that  description  of  legacies ;  and,  as  it  appeared  con- 
trary to  the  fttvour  which  the  law  shows  to  the  owner  of  the  inheritance, 
Courts  of  Equity  rejected  it  as  a  general  rule,  in  respect  to  all  such  legacies. 
Poulet  V.  Poulet,  or  Pawlett  v.  Pawlett  (2  Vent.  366 ;  1  Vem.  204, 321), 
is  generally  referred  to  as  a  leading  case  establishing  this  distinction.^'  Note 
by  Mr.  Butler  to  Feame's  Contingent  Remainders,  555. 

With  regard  to  legacies  charged  on  real  estates,  for  t^e  reasons  before 
mentioned,  it  has  become  a  general  rule,  that  legacies  payable  at  a  ftiture 
time, — ^whether,  by  the  language  of  the  bequest,  the  time  is  annexed  to  the 
substance  or  to  the  payment  of  the  legacy,  as  a  bequest  to  a  person  of  a  sum 
of  money  at  twenty-one,  or  a  bequest  to  a  person  of  a  sum  of  money 
payable  to  him  at  twenty-one, — equally  sink  into  the  land  for  the  benefit  of 
the  inheritance,  if  the  legatee  die  under  twenty-one.     (lb.) 
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The  rule  of  law  laid  down  in  llie  principal  case  of  Pajvletl  t.  Pan^t 
(where,  it  mnst  be  observed,  the  portion  was  chained  upon  the  land  by  deed) 
has  been  adopted  in  a  numerous  series  of  cases,  and  has  been  extended  lo 
legacies  given  by  will,  not  merely  to  children  as  portions,  but  to  strangers. 
Smith  T.  Smifk,  2  Vem.  92;  Vatu  v.  Pkettiplact,  2  Vera.  416:  S.  C. 
Prec.  Ch.  140 ;  Jenningt  t.  Look»,  2  P.  Wms.  276 ;  Duke  of  Chandoi  t. 
Talhot,  2  P.  Wms.  610 ;  Promie  v.  Abingdon,  I  Atk.  465 ;  Re!/ti*ft  «■ 
Martin,  3  Atk.  335;  Harrison  v.  Naylor,  3  Bro.  C.  C.  106);  nor  will 
the  gift  of  interest  until  the  l^acy  become  payable,  lake  a  case  out  of  the 
general  rule.  Gamier  y.  Standerwick,  2  Coi,  lo ;  S.  C.  \  Bro.  C  G. 
106,  n. 

An  eitensiTe  exception  to  this  rule  has  arisen,  from  a  distinction  which 
has  been  taken  as  fo  the  apparent  motives  for  the  postponement  of  legacies, 
and  the  time  for  their  payment  is  made  to  depend,  not  as  in  the  cases  Mling 
under  the  general  rule,  upon  ereDts  personal  to  the  legatee,  but  for  the  cod- 
Tcnience  of  the  estate.  This  dbtinction,  now  well  established,  though 
undoubtedly  a  very  refined  one,  is  well  explained  by  Mr.  Butler  in  lus 
learned  note  to  Fearae's  Contingent  Remainders,  p.  656,  who  observes,  that 
"  when  a  legacy  is  bequeathed  to  a  child  on  his  attaining  twenty-one  or 
marrying,  or  on  any  other  event  pertonal  to  him,  the  legacy  is  evidently 
postponed  to  the  time  specified,  from  its  being  considered  that  the  l^atee 
will  then  want  the  benefit  of  the  legacy  ;  but,  when  the  estate  is  devised  to 
a  person  for  hfe,  and  after  his  decease  is  charged  with  a  legacy,  the  legacy 
is  evidently  postponed  till  tbe  decease  of  the  devisee  for  life,  from  its  being 
incompatible  with  bis  life  estate  that  it  should  be  rtused  in  his  lifetime. 
The  payment  of  the  legacy  is  therefore  considered  to  be  postponed,  in  die 
first  case,  from  regard  to  circu'inMtance$  pergonal  to  the  legatee ;  and,  in  tbe 
second,  from  regard  to  the  circuvutancei  of  the  titate :  and  it  has  been 
inferred,  that  in  cases  of  tbe  first  description,  the  testator  does  not  intend  the 
legatee  shall  receive  the  legacy,  uuless  the  circumstance  happens  on  which 
the  testator  made  it  payable ;  and  that  in  cases  of  the  second  description,  tbe 
testator  intends  the  l^atee  shall  receive  it  at  all  events.  In  tbe  former 
cases,  therefore,  it  has  been  held  that,  if  the  legatee  dies  while  tbe  time  of 
payment  is  in  suspense,  the  legacy  sinks  into  the  land  for  the  benefit  of  the 
'-'--'■ — ;;  and  in  the  latter  cases  it  has  been  held,  that  if  the  legUee  dies 

i  continuance  of  the  preceding  estate  or  interest,  his  perwnBl 

lives  will  be  entitled,  on  its  deteraiination,  to  have  the  legacy 

their  benefit." 

e  of  King  v.   Wilkert  (Ca.  t.  Talb.  117;  3  P.  Wms.  414; 

.  346)  b  the  leading  case  which  proceeded  on  this  distinction. 

I  testator  bequeathed  to  his  daughter  Mary,  at  twenty-one  or 
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marriage,  2,500/.,  declaring  that  if  his  son  Charles  should  die  without 
issue  male  then  living,  or  whieh  might  afterwards  be  bom,  Mary  should 
receiye  an  additional  sum  of  3,500/.  at  twenty-one  or  marriage.  But  if 
the  contingency  of  his  son*s  death  did  not  happen  before  Mary  attained 
twenty-one  or  married,  the  nxu  to  be  paid  the  3,500/.  whenever  his  son 
died.  The  testator  then  devised  his  real  estate  to  his  son  in  tail,  remainder 
to  his  brother  in  fee ;  and  charged  that  estate  with  the  payment  of  the 
3,500/.,  '^  whenever  it  should  become  due  and  payable,"  directing,  in  case 
of  fiiilure  of  issue  of  his  son,  that  Mary^  her  heirs  or  assigns,  should  join 
in  a  surrender  of  some  copyholds  to  his  brother,  or  the  bequest  of  the  3,500/. 
was  to  be  void.  Mary  married,  and,  having  attained  twenty-one,  died 
before  her  brother,  who  also  died  without  male  issue,  and  the  3,500/.  was 
claimed  by  her  administrator.  The  question  was,  whether  the  money  was 
to  be  raised  out  of  the  land,  the  personal  estate  being  deficient  ?  which  de^ 
pended  upon  this, — whether  such  an  interest  in  it  vested  in  Mary  as  to  be 
transmissible  to  her  personal  representative,  although  she  died  before  the 
period  when  it  was  made  payable?  And  Lord  Talbot  decreed  in  the 
affirmative. 

With  reference  to  King  v.  Withers,  Lord  Hardwicke  says  that  it  was  the 
first  case  where  a  l^cy  was  determined  to  be  vested,  though  charged  upon 
land,  on  circumstances  arising  from  convenience  to  the  estate;  as  Lord 
Talbot  was  of  opinion  that  the  legacy  should  be  raised,  the  time  of  payment 
being  postponed  for  the  convenience  of  the  es^tate  (3  Atk.  321).  It  has 
been  followed  by  a  long  series  of  decisions.  See  Sutchins  v.  Foy,  Com. 
Rep.  716,  723 ;  Lowther  v.  Condon,  2  Atk.  127 ;  Ernes  v.  Hancock,  2 
Atk.  507;  Sherman  v.  Collins,  3  Atk.  319;  Hodgson  v.  Rawson,  1  Yes. 
44;  TunstaU  v.  Brachen,  Amb.  167;  1  Bro.  C.  C.  124,  n. ;  Embrey  v. 
Martin,  Amb.  230 ;  Manning  v.  Herbert,  Amb.  575 ;  Jeal  v.  Tichener, 
1  Bro.  C.  C.  120,  n.;  Amb.  703;  Clark  v.  Ross,  2  Dick.  529;  1  Bro. 
C.  C.  120,  n. ;  Kemp  v.  Davy,  1  Bro.  C.  C.  120,  n. ;  Pawsey  v.  Edgar, 
1  Bro.  C.  C.  192,  n. ;  Thompson  v.  Dow,  1  Bro.  C.  C.  193,  n. ;  Morgan 
T.  Gardiner,  1  Bro.  C.  C.  194,  n.;  Dawson  v.  Killet,  1  Bro.  C.  C.  119; 
Walker  v.  Main,  1  J.  &  W.  1 ;  Pook  y.  Terry,  4  Sim.  294 ;  Murkin 
V.  PhUlipson,  3  My.  &  K.  267 ;  Goulboum  v.  Brooks,  2  Y.  &  Coll. 
Ezch.  Ca.  539. 

Another  exception  to  the  general  rule  is  where  the  testator  directs  that  the 
legacy  should  vest  on  his  death.  Thus  in  Watkins  v.  Ckeek  (2  S.  &  8. 
199)  a  testator  bequeathed  legacies  to  his  two  daughters,  charged  on  his 
real  estate,  the  **  same  to  vest  in  them  immediately  upon  his  death,"  but  to  be 
paid  on  their  attaining  their  ages  of  twenty-one  years,  and  the  interest 
thereof,  in  the  mean  time,  to  be  applied  by  his  executrix  in  their  maintenance 
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and  education.  The  testator's  daughters  died  infants.  It  was  argued  that 
the  two  daughters  haying  died  before  their  ages  of  twentj-ODey  when  the 
legacies  were  made  payable,  the  legacies  as  against  the  real  estate  must  sdnk 
for  the  benefit  of  the  devisee.  Sir  John  Leach  howeyer  held,  that  the 
testator,  by  the  direction  in  question,  meant  to  express  that  the  legacies 
should  not  sink  for  the  benefit  of  the  deyisee  of  the  land  if  the  daughters 
should  die  under  twenty-one.  As  applied  to  the  personal  estate  the  direction 
was  wholly  inoperatiye.  Without  this  direction  the  legacies,  from  the  form 
of  the  gift,  would  haye  been  payable  out  of  the  personal  estate  if  the  l^atees 
had  died  under  twenty-one.  And,  as  applied  to  the  real  estate,  the  direction 
did  not  seem  capable  of  any  other  meaning  than  that  the  legacies  should  not 
fail  by  the  death  of  the  legatees  before  the  time  of  payment. 


As  to  Legacies  charged  on  a  mixed  Fund,  that  is  to  say  both  on  Real  and 
Personal  Estate, 

Where  legacies  are  charged  on  a  mixed  fiind  of  realty  and  personalty,  in 
the  absence  of  the  testator's  intention  to  the  contrary,  the  personal  estate  is 
considered  as  the  primary  fimd,  and  the  real  estate  the  auxiliary  fund  for  their 
payment  It  has  been  laid  down  that,  so  iar  as  the  personal  estate  will  extend 
to  pay  such  legacies,  the  case  as  to  vesting  is  governed  by  the  same  rales  as  if 
the  legacies  were  payable  out  of  personal  estate  only ;  and  so  far  as  the  real 
estate  must  be  resorted  to  for  their  payment  the  case  is  governed  by  the  same 
rules  as  if  they  were  charged  on  the  real  estate  only.    Thus  in  The  Duke 
of  Chandos  v.  Talbot  (2  P.  Wms.  601,  612),  Sir  T.  Doleman  bequeathed 
to  his  nephew  Lewis  500/.,  payable  at  the  age  of  twenty-five.     He  also 
devised  his  real  estates  to  trustees,  charged  with  the  payment  of  debts  and 
legacies.     Lewis,  having  survived  the  testator,  died  at  the  age  of  sixteen. 
The  personal  estate  being  insufficient,  an  attempt  was  made  to  resort  to  the 
real  estate ;  but  Lord  King  held,  that  so  much  of  the  legacy  as  the  personal 
estate  was  sufficient  to  answer  vested  in  the  legatee,  and  was  transmissible 
to  his  personal  representative,  but  that  the  remainder  of  the  legacy  with 
which  it  was  sought  to  afiect  the  real  estate  failed  by  the  death  of  Lewis 
under  twenty- five.    "The  authorities,"  observed  his  Lordship,  "show  there 
is  no  difierence  when  the  real  as  well  as  the  personal  estate  is  charged ;  fi>r 
in  such  case,  as  far  as  the  executor  or  administrator  claims  out  of  the  latter, 
he  shall  succeed  according  to  the  rule  of  that  Court  where  these  things  are 
determinable,  even  though  the  infant  legatee  dies  before  the  time  of  pay- 
ment; but  as  far  as  the  legacy  is  charged  upon  the  land  so  far  shall  it,  on 
the  legatee's  dying  before  the  legacy  becomes  payable,  sink.     And  this 
being  the  rule  which  has  of  late  so  universally  prevailed,  be  the  legatee  a 
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child  or  stranger,  it  would  be  of  the  most  dangerous  consequencei  and  dis- 
turb a  great  deal  of  property,  for  him  to  break  into  it."  This  decision  was 
followed  by  Lord  Hardwicke  in  Prowse  v.  Abingdon  (1  Atk.  481),  his 
Lordship  however  remarked,  that  it  '^  was  a  difficulty  which  always  stuck 
with  him,  and  it  was  something  yery  extraordinary,  that  the  i'eal  estate,  which 
was  only  an  auxiliary  fund  to  the  personal,  should  in  cases  of  this  kind  be 
chargeable  in  a  different  manner,  and  not  be  made  liable  to  the  same  rules 
and  determinations  with  the  primary  security— the  personal  estate ;  but  he 
said  he  found  th6  resolutions  so  strong,  that  there  was  no  difference  between 
a  charge  on  the  real  estate  only,  and  a  charge  on  the  real  and  personal  estate 
too,  that  he  could  not,  at  that  time  of  day,  think  of  determining  in  a  different 
manner."    1  Atk.  485. 
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Mich.  10  Car,,  Rot  120. 
[Reported  Rollers  Abridgment,  831,  pi.  1.] 

Words  conferring  an  Estate  Tail  in  Real,  give  an  absolute 
Interest  in  Personal,  Estate.] — A.  devises  a  term  of  years  to  B, 
and  the  heirs  male  of  his  body  begotten : — Held  thai  B,  was  absolutely 
entitled  to  the  term,  and  that  on  his  death  it  went  to  his  executors. 

SI  A.  possesse  d'un  term  pur  ans,  ceo  devise  al  B.  et  al  heires  main 
de  son  corps  engendres,  et  puis  B.  morust  sans  issue  male,  deins  le 
term,  uncore  son  executors  averont  le  residue  del  terme,  et  nemy  Texe- 
cutors  del  A.,  car  ceo  est  un  void  limitation  del  grant  a  limiter  al  B.  et 
heires  males  de  son  corps,  car  son  heir^  male  de  son  corps  ne  puissoit  ceo 
aver  sil  ust  ewe  ascun  issue  male,  mes  son  executors,  pur  ceo  que  vji 
entaile  ne  poetestre  dHun  terme,  et  donque  ceo  est  un  devise  del  terme 
absolutement  sans  ascun  limitation,  et  issint  Texecutors  del  devisee 
ceo  averont,  et  la  ne  serra  ascun  reverter  al  executors  del  A.  le  devisor 
sur  mort  del  devisee  sans  issue  male.  P.  1 1  Car.  B.  R.  enter  Leven- 
thorpe  et  Ashbie,  resolve  per  Curiam  sur  evidence  al  bar.  Et  ils 
nolent  ceo  suffer  d'estre  trove  specialment  pur  le  cleerenes,  pur  ceo 
que  ils  disoient  que  ad  estre  issint  adjudge  divers  temps.  Intratur 
Mich.,  10  Car.,  Rot  120,  sur  le  volunt  de  Thomas  Leventhorpe. 


In  accordance  with  Leventhorpe  v.  Aslibie,  cited  bj  Feame  as  a  leading 
case  upon  the  subject  (1  Feame,  C.  R.  460),  it  has  long  since  been  established, 
that  chattels,  whether  real  or  personal,  bequeathed  to  a  person  in  such  tenns 

(a)  S.  C.  D'Anvers,  Ab.  vol  2,  p.  521,  pi.  1. 
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as  wouldy  in  the  case  of  an  estate  of  inheritance,  haye  conferred  upon  him 
an  estate  tail  will,  as  a  general  rule  (subject  to  some  exceptions  which  will 
be  hereafter  noticed ),  gire  him  an  absolute  interest,  which  on  his  death  will 
gOy  not  to  his  heir  in  tail,  but  to  his  personal  representative.  Thus  a  bequest 
to  A.  and  the  heirs  of  his  body  (Attorney- General  v.  Gill,  2  P.  Wms.  368 ; 
Attomey-General  v.  Mird,!  Bro.  C.  C.  170;  Crawford  v.  Trotter ,  4 
Madd.  361),  or,  as  in  the  principal  case  to  A.  and  the  heirs  male  of  his 
body  (Seale  v.  Seale,  1  P.  Wms.  290 }  Fordyce  v.  Ford,  2  Ves.  jun.  636 ; 
Montague  v.  BealieUy  3  Bro.  P.  C.  277,  Toml.  Ed.),  would  give  A.  an 
absolute  interest  in  the  property. 

So  a  bequest  to  A.  and  his  issue,  if  he  have  none  then  living,  will  give 
him  an  absolute  interest  (see  note  to  Wylde's  CoMy  ante  p.  545).  The  same 
result  will  follow,  where  there  is  a  bequest  to  several  persons  and  their  issue 
{Parkin  v.  Knight,  15  Sim.  83),  and  where,  in  such  a  case,  there  was  a  gift 
over  in  the  event  ,of  any  or  either  of  them  dying  without  issue  lawfully 
begotten  living  at  the  time  of  his  or  their  respective  deaths,  of  the  share 
of  him  or  them  so  dying,  to  the  survivors  or  survivor  equally,  and  to  the 
issue  of  their  several  and  respective  bodies  lawfully  begotten,  it  was  held, 
that  the  parents  took  absolute  interests,  with  benefit  of  survivorship,  in  case 
any  or  either  of  them  died  without  issue  living  at  their  deaths  respectively. 
Lyon  V.  Mitchell,  1  Madd.  467 ;  sed  vide  Lampley  v.  Blower,  3  Atk.  397. 

Where  there  b  a  bequest  to  a  man  and  his  issue,  and  he  has  issue  at  the 
time,  it  seems  that  the  parent  and  issue  will  take  concurrently.  Clay  v. 
Pennington,  7  Sim.  370 ;  and  see  ante,  p.  545 ;  sed  vide  Lampley  v.  Blowei; 
3  Atk.  397. 

And  with  the  exceptions  which  have  been  before  noticed  (see  Forth  v. 
Chapman,  and  note  ante,  p.  556),  although  an  attempt  has  been  made  to 
restrain  the  rule  to  those  cases,  where  there  has  been  a  limitation  in  words 
which  would  create  an  express  estate  tail  in  realty  {Athijison  v.  Hutchinson, 
3  P.  Wms.  269 ;  Doe  v.  Lyde,  1  T.  R.  596),  it  also  extends  to  limita- 
tions by  which  an  estate  tail  in  realty  would  be  conferred  by  implication. 
Thus  if  personal  estate  be  bequeathed  to  A.  generally,  to  A.  for  life,  or  to 
A.,  his  executors  and  administrators,  and  if  he  die  without  heirs  of  his  body, 
or  without  issue,  the  legatee  will  take  an  absolute  interest.  Bigg  v.  Bensley, 

1  Bro.  C.  C.  187 ;  Bodens  v.  Watson,  Amb.  398,  478 ;  Windham  v.  Love, 

2  Ch.  Rep.  14  J  1  Lev.  290;  CampheU  v.  Harding,  2  Russ.  &  My.  390; 
Dunk  V.  Fenner,  2  Russ.  &  My.  557 ;  Simnums  v.  Simm^ms,  8  Sim.  22 ; 
Caulfield  V.  Maguire,  2  J.  &  L.  176 ;  and  see  Chandless  v.  Price,  3  Yes. 
102. 

And  wher«%  a  bequest  of  personalty  is  made  in  terms  which  in  the  case 
of  realty  would,  according  to  tho  rule  in  Shelley*s  Case,  give  an  estate  tail  to 
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the  ancestor^  it  will  confer  upon  him  an  abeolate  interest.  Thus  if  real 
and  personal  property  he  given  to  A.  for  life,  and  after  his  decease  to  the 
heirs  of  his  body,  A.  will  take  an  estate  tail  in  the  real  estate,  bat  he  will  be 
entitled  to  the  personal  estate  abeolntdy.  See  BuUerfidd  v.  BvtUrfiddj 
1  Yes.  133,  153;  Garth  t.  Baldwin^  2  Yea.  646;  TotkiU  t.  PUt,  1 
Madd.  488 ;  8.  C.  nom.  Earl  of  Chatham  ▼.  Tothill,  7  Bro.  P.  C.  4fiB, 
Toml.  Ed. ;  Earl  of  Verulam,  y.  Bathurtt,  7  Jur.  295.  The  resolC  is  the 
same  where  the  bequest  is  made  by  reference  to  1^"^H^4mws  of  real  estate. 
Brouncher  v.  Bagot,  1  Mer.  271;  19  Yes.  574;  Douglas  y.  Congreoej  1 
Beav.  159. 

And  it  seems,  that  notwithstanding  the  cases  oi  Jacobs  t.  Am^att  (4  firo. 
C.  C.  542),  and  Wilson  v.  Vansittart  (Amb.  562),  in  which  it  was  hdd, 
that  words  of  distribution  annexed  to  a  limitation  of  the  heirs  of  the  body, 
after  a  prerious  life  interest  given  to  tlM  ancestor,  would  prevent  him  taking 
an  absolute  interest,  yet  as  Lord  Thoiiow  decided  the  former  of  those  cases, 
in  opposition  to  King  v.  BurekeU  ( Amb.  379 ;  1  £den,  425),  and  as  in 
Doe  V.  Applin  (4  T.  R.  82),  (the  doctrine  of  which  has  since  been 
affirmed,  see  ante,  p.  496),  it  was  held,  that  similar  words  did  not  pfevent 
the  operation  of  the  rule  in  Shelley* s  Que,  we  may  conclude,  that  at  the 
present  day  such  words  would  not  prevent  the  ancestor  taking  an  absolote 
interest.     See  Jesson  v.  Wrightf  2  Bligh,  1. 

And,  as  in'  the  case  of  realty,  suposdded  words  of  limitation  will  not  cut 
down  the  absolate  interest  of  the  parent  to  an  estate  for  Ufe.  Congreve  v. 
Douglas^  1  Beav.  59,  ante,  p.  492. 

But  the  words  ^*  heirs  of  the  body,"  may  be  so  explained  by  the  context, 
as  to  have  the  meaning  of  the  word  ''  children,^'  in  which  case,  as  in  the 
case  of  realty,  the  parent  will  only  take  for  life,  and  the  children  as 
purchasers.     Symers  v,  Jobson,  16  Sim.  267. 

It  seems  that  although  the  devise  of  an  express  estate  f<Hr  life  to  the  ancestor, 
followed  by  a  gift  to  his  issue,  would  in  the  case  of  realty  confer  an  estate  tail 
upon  the  parent,  in  the  case  of  personalty  he  wiU  only  take  an  estate  for  life. 
This  was  determined  in  the  leading  case  of  Knight  v.  Ellis,  2  Bro.  C.  C. 
570.    There  the  testator  directed  his  trustees  to  permit  and  suffer  his  grand- 
nephew,  on  attaining  twenty-one,  to  receive  and  take  the  interest  of  certain 
trust  monies  during  his  natural  life,  and  after  his  decease  he  gave  the  said 
monies  to  tfis  issue  male  of  his  said  grandnephew,  with  a  limitation  over  in 
default  of  such  issue.     It  was  held  by  Lord  Chancellor  Thuriow,  that  the 
grandnephew  took  only  a  life  interest,  and  having  died  without  issue,  wlio 
would  have  taken  as  purchasers,  the  limitation  over  took  effect.  ''I  ohaene,'* 
said  his  Lordship,  **  that  in  a  book  df  great  character,  I  mean  Mr.  Feame's 
Essay  on  the  learning  of  the  contingent  remainders,  after  dting  and  discnsaiis 
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al]  the  cases  on  thb  head  in  the  Court  of  Chancery,  he  concludes  hy  laying  it 
doTrn  as  the  rule  of  this  Court,  that  it  will  go  every  length  possible  to  carry 
the  intention  of  the  testator  into  execution  for  the  benefit  of  those  to  whom 
the  testator  designed  a  benefit.  It  must  have  occurred  to  the  Judges  who 
haye  decided  those  cases,  that  under  the  idea  of  making  the  rules  of  decision 
as  to  leasehold  estates  analogous  to  those  which  are  applied  to  estates  of  in- 
heritance, the  intention  of  the  testator  must  be  much  oftener  disappointed 
than  carried  into  effect,  and  then  there  is  no  wonder  that  the  Court  should 
try  to  get  out  of  the  technical  rule  by  any  means  that  it  can.  Now  what  do 
the  cases  come  to  ?  A  man  by  his  will  devises  to  A.  for  life,  there  being 
plainly  an  interest  only  for  life  given ;  if  that  were  all,  the  disposition  would 
end  there  as. to  A.,  and  any  other  gift  would  be  effectual  after  his  death. 
The  testator  then  gives  the  same  fund  over  to  B.  after  failure  of  issue  of  A. 
What  is  the  Court  to  do  ?  It  is  clear  that  a  life  interest  only  is  given  to  A. 
It  is  clear  that  no  benefit  is  given  to  B.  while  there  is  any  issue  of  A.  The 
consequence  is,  that  as  no  interest  springs  to  B.  and  no  express  estate  is 
given  after  the  death  of  A.,  the  intermediate  interest  would  be  undisposed 
of,  unless  A.  were  considered  as  taking  for  the  benefit  of  his  issue  as  well 
as  himself;  and  as  the  words  in  this  case  are  capable  of  such  amplification, 
the  Court  naturally  implies  an  intention  in  the  testator  that  A.  should  so 
take,  that  the  property  might  be  transmissible  through  him  to  his  issue,  and 
he  was  therefore  considered  as  taking  an  estate  tail  which  would  descend 
on  his  issue.  Now  an  estate  in  chattels  is  not  transmissible  to  the  issue  in 
the  same  manner  as  a  real  estate,  nor  capable  of  any  kind  of  descent,  and 
therefore  an  estate  in  chattels  so  given,  from  the  necessity  of  the  thing,  gives 
the  whole  interest  to  the  first  taker ;  but  if  the  testator,  without  leaving  it  to 
the  necessary  implication,^  gives  the  fund  expressly  to  the  issue,  they  are  not 
driven  to  the  former  rule,  but  the  issue  may  take  as  purchasers,  and  then  there 
is  an  end  of  the  enlargement,  of  any  kind,  of  the  estate  of  the  tenant  for  life ; 
for  another  estate  is  given,  after  his  deaths  to  other  persons,  who  are  to  take 
by  purchase :  it  no  longer  rests  in  conjecture.  The  word  ^*  issue"  used  in  a 
will,  certainly  is  considered  as  creating  an  estate  tail,  aiid  that  because  the 
context  puts  on  the  word  an  import  which  it  has  not  naturally ;  but  in  a 
feoffment  it  is  not  a  word  of  inheritance,  and  a  gift  to  A.  and  the  issue  of 
his  bod^  gives  only  an  estate  for  life.  On  the  whole  I  think  that  the  issue, 
if  any,  would  have  taken  as  purchasers,  and  that,  in  the  event  that  has  hap- 
pened of  there  being  no  issue,  the  other  limitation  to  the  plaintiff  took  place." 
The  authority  of  Kiiight  v.  ElliSy  was  opposed  by  Attoiyiey- General  v. 
Srighi^  2  Keen,  57 ;  and  Harvey  v.  Forvell,  7  Hare,  231 ;  but  it  has  been 
recently  followed  by  the  Lords  Justices  of  the  Court  of  Appeal,  in  the  case 
of  Wy7iche's  Tru^t,  23  L.  J.,  Ch.,930 ;  see  also  ffa/Z  v.  Nalder,  22  L.  J., 
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Ch.,  242;  17  Jur.  224;  Heathe?*  v.  Winder,  5  L.  J.  (N.  S.)Ch.,41; 
Stonor  V.  Currveen,  6  Sim.  264. 

So,  likewise,  the  words  ''child"  or  ''children,"  as  well  as  the  word 
"  issue"  will  not  be  construed  as  words  of  limitation,  as  they  might  be  in 
the  case  of  real  estate,  as  the  effect  would  be  to  cause  a  failure  of  the 
intention  of  the  testator  by  defeating  a  limitation  over.  Stone  y.  Mauley  2 
Sim.  490;  Malcolm  v.  Taylor ,  2  Russ.  &  My.  416;  sad  vide  Scott  y. 
Scotty  15  Sim.  47. 

As  to  gifts  to  issue  by  way  of  substitution.  See  Pearson  y.  St^hen,  2 
D.  &  CI.  328 ;  5  Bligh,  N.  S.  203 ;  Price  y.  Loehley,  6  Beay.  180 ;  GiW* 
y.  Taity  8  Sim.  132 ;  Dick  y.  Xocy,  8  Beay.  214 ;  and  see  and  consider 
Butter  y.  Ommaneyy  4  Russ.  70 ;  see  Forth  y.  Chapman  and  note  ante, 
p.  556 ;  and  the  dbtinction  there  laid  down  between  the  effect  of  a  de?ise 
of  realty  and  a  bequest  of  personalty^  in  the  eyent  of  a  plerson  dying  without 
leaving  issue. 

Although  a  limitation  oyer  after  an  absolute  interest  in  personalty  is  yoid, 
it  should  be  remembered  that  this  is  only  the  case,  where  a  person  comes 
into  existence  who  can  take  such  absolute  interest.  Thus  if  leaseholds  be 
given  to  A.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainders  over,  if  A,  have  a  son  an  absolute  interest  will  vest  in  him, 
and  the  gift  over  will  be  void ;  but  if  he  have  no  son,  the  gift  over  will  take 
effect.  See  Peiham  y.  Gregory,  3  Bro.  P.  C.  204,  Toml.  Ed.;  Sab- 
barton  V.  Sabbarton,  Ca.  t.  Talb.  55,  245 ;  Oomer  v.  Orosvenor,  Bam. 
C.  C.  54 ;  Phipps  v.  Lord  Mulgrave,  3  Ves.  613;  Boy  dell  y.  Oolightly, 
14  Sim.  327 ;  overruling  Brett  v.  Sawbridge,  3  Bro.  P.  C.  141,  TomL  Ed. 

The  construction,  however,  of  wills  coming  under  the  operation  of  1  Vict, 
c.  26,  s.  29,  will  be  materially  idtered  by  the  restriction  placed  upon  words 
formerly  denoting  a  general  failure  of  issue,  which  will  now  be  construed 
as  meaning  the  failure  of  issue  at  the  death.     See  ante,  p.  525. 

As  to  chattels  settled,  or  directed  to  be  settled,  by  reference  to  limitaticNis 
of  real  estate  in  strict  settlement,  see  note  to  I^ord  Olenorchy  v.  Basmile,  1 
L.  Cas,  Eq.  28. 
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De  Termino  8.  Mich.,  OcLSh  1711. 

[Reported  Prec.  Ch.  316.] 

A.  detrited  a  term  for  years  to  his  mfefor  life,  and  after  her  death  to 
the  child  she  was  then  enceinte  with ;  but  if  such  child  died  hefore 
twenty-one,  then  he  devised  one-third  part  of  the  said  term  to  his 
wife,  whom  he  made  executrix.  The  wife  not  being  enceinte  at  the 
time  of  the  devise : — Held,  let,  thai  the  devise  to  her  was  good, 
though  the  contingency  never  happened;  9ndly,  that  she  should  have 
the  undisposed  of  surplus  of  the  personal  estate,  which  was  not  to  go 
in  a  course  of  administration. 

THIS  was  a  case  wherdn  my  Lord  Keeper  took  time  to  consider, 
before  he  would  give  his  judgment,  and  was  this : — 

A  man,  possessed  of  a  long  term  for  years,  by  his  will  devised  it  to 
his  wife  for  life,  and  after  her  death  to  the  child  she  was  then  enceinte 
with ;  and  if  such  child  died  before  it  came  to  the  age  of  twenty-one, 
then  he  devised  one-third  part  of  the  said  term  to  his  wife,  her  exe- 
cutors and  administrators,  and  the  other  two-thirds  to  other  persons, 
and  made  his  wife  executrix  of  his  will,  and  died. 

This  bill  was  brought  against  her  by  the  next  of  kin  of  the  testator, 
to  have  an  account  and  distribution  of  the  surplus  of  his  estate,  not 
devised  by  his  wiU.  And  two  questions  were  made;  1st,  whether  the 
devise  to  the  wife  of  one-third  part  of  the  term  were  good,  because  it 
happened  she  was  not  then  enceinte  at  all ;  and  so  the  contingency 
upon  which  the  devise  to  her  was  to  take  place  never  happened. 

(a)  S.  C.  Gilb.  Rep.  74 ;  1  Eq.  Cas.  Abr.  245,  pL  10. 
T.L.C.  Z  Z 
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The  other  question  was,  whether  this  term  being  part  of  the  per- 
sonal estate,  and  expressly  devised  to  her  for  Hfe,  with  such  other 
contingent  interest  on  the  death  of  the  supposed  encante  child  before 
twenty-one,  should  shut  her  out  from  the  surplus  of  the  personal 
estate,  which  belonged  to  her  as  executrix,  and  so  the  surplus  go  in  a 
course  of  Kdministration,  to  foe  distributed  amongst  the  plaintiffi  as 
next  of  kin. 

Lord  Ketper  Harcourt,  as  to  the  first  point,  now  delivered  his 
opinion,  that  though  the  wife  was  not  eacdnte  at  the  time  of  the  will, 
yet  the  devise  to  her  of  such  third  part  of  the  term  was  good. 

And,  as  to  the  other  point,  dismissed  the  phuntiff's  bill,  and  so  let 
in  the  executrix  to  the  surplus  of  the  personal  estate,  notwithstanding 
the  dense  to  her  of  part  as  aforesud. 


"A  question,"  says  Lord  Mansfield,  "was  pleaded  in  the  days  of  snooit 
Rome,  by  6csevoIa  and  Crsssns,  in  the  famous  cause  between  Cnrius  sod 
Coponins;  and  much  agitated  in  modern  times,  in  the  Courts  of  West- 
minster Hall,  in  the  case  of  Jones  v.  Wettcomb.  A  man  taking  for  grwUed 
that  his  wife  was  with  child,  devised  his  estate  to  the  child  his  wife  ms 
enceinte  of;  and  if  such  child  died  under  age,  then  he  devised  it  over.  Hie 
woman  was  not  with  child,  and  the  question  was,  whether  the  devisee  orcr 
should  take.  The  Roman  trftunals  at  onoe  (Ontio  pro  Cncina},  and  the 
English  at  last,  finally  determined,  that  the  intent  though  not  expressed, 
must  be  constmed  to  give  the  estate  to  the  substitute,  unless  a  posthumous 
child  lived  to  be  of  age  to  dispose  of  it  Consequently,  no  poetlumuns 
child  having  ever  existed,  the  substitute  was  entitled."     3  Ban-.  1623. 

The  principal  case  according  to  the  allusion  of  Lord  Hsjisfield,  C.  J., 
was  at  one  time  the  subject  of  much  ^scusnon,  and  the  Court  of  Commoa 
Pleas  (see  Rot  d.  FWtam  v.  WiclUtI,  WlUee,  SOS,  311),  oa  tbe  same  wiD 
came  to  a  different  oondouon  to  that  anived  at  by  Lord  Hareoort ;  the 
Court  of  King's  Bench,  however,  on  two  occanons  agreed  with  him.  See 
Aadremt  v,  fWUiTn,  2  Stra.  1092;  Gwlliver  v.  Wichett,  I  WUs.  105. 
See  the  account  given  by  Lord  Mansfield,  of  the  litigation  respectii^  the 
point  decided  in  the  principal  case.    3  Burr.  1624. 

The  [»inciple  established  by  Jone»  t.  Wettcomb  is,  that  an  nltenor, 
execute^  ot  substituted  ^Si,  to  arise  upon  tbe  &ilare  of  a  prior  intoet. 
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may  take  effect,  although  the  mode  in  which  that  event  has  happened  has 
not  been  precisely  provided  for  by  the  testator,  the  foundation  for  such  prin- 
(nple  being,  that  by  necessary  implication  it  must  be  considered  that  it  was 
the  testator's  intention  that  the  ulterior  gift  should  take  effect,  in  all  events, 
upon  the  &ilure  of  the  prior  one,  he  not  making  the  failure  in  a  particular 
mode  a  condition  precedent. 

This  principle  was  acted  upon  in  Statham  v.  Bell,  Cowp.  40,  where  the 
testator  who  had  one  daughter,  after  reciting  that  his  wife  was  then  pregnant, 
if  she  brought  forth  a  son  willed  that  he  should  inherit  his  estate  at  twenty- 
one,  but  if  it  should  be  a  daughter,  he  gave  one  moiety  to  his  wife>  and  the 
other  to  hb  two  daughters  to  be  divided  between  them  at  the  age  of  twenty- 
one.  If  either  died  before  that  time,  the  survivor  to  have  her  sister's  share. 
IS  both  died  before  that  time,  he  gave  both  their  shares  to  his  wife  and  her 
hdrs.  The  wife  was  not  enceinte,  and  the  daughter  died  under  twenty-one 
without  issue.  It  was  held  by  the  Court  of  King's  Bench,  that  the  wife  was 
entitled  to  the  whole  estate.  See  also  Fotter  v.  Cooh,  3  Bro.  C.  C.  347 ; 
FoTureau  v.  Fonereau,  3  Atk.  315;  Meadows  v.  Parry,  1  Y.  &  B.  124; 
JEarl  of  Newburgh  v.  Eyre,  4  Russ.  454. 

Upon  the  same  principle  a  limitation  over,  in  the  event  of  a  testator  having 
only  one  child,  may  take  effect  although  there  be  no  child ;  thus  in  Murray 
T.  Jones,  3  y«  &  B.  318,  the  testatrix  after  giving  her  residuary  personal 
estate  to  her  daughters  and  youngs  sons,  and  if  there  should  be  an  eldest  or 
only  son  and  but  one  daughter  or  younger  son,  then  the  whole  to  such  one 
daughter  or  younger  son  at  twen^-one ;  but  in  case  she  should  have  bi^t 
one  child  living  at  the  time  of  her  decease,  be  the  same  a  son  or  a  daughter, 
or  in  case  she  should  have  two  or  more  sons  and  no  daughters  or  daughter 
living  at  the  time  of  her  decease,  and  all  of  them  but  one  should  depart  this 
life  under  the  age  of  twenty-one  years,  or  in  case  she  should  have  two  or 
more  daughters  and  no  son  or  sons  living  at  the  time  of  her  decease,  and  all 
of  them  but  one  should  depart  this  life  under  the  age  of  twenty-one  years, 
and  without  having  been  married,  or  in  case  she  should  have  both  sons  and 
daughters  and  all  but  one  being  a  son  should  die  under  twenty-one  years, 
or,  bemg  a  daughter,  should  die  under  that  age  and  unmarried,  then,  in  any 
of  the  said  cases,  she  directed  her  trustees  to  stand  possessed  of  the  said 
residue,  upon  trusts  in  &vour  of  M.  and  her  issue.  The  testatrix  never  had 
a  child.  Sir  W.  Grant,  M.  R.,  held;  that  the  limitation  over  took  effect. 
<<  In  my  ppinion,"  said  his  Honour,  ''  the  first  case  put  by  the  testatrix, 
namely,  that  of  her  having  but  one  child  living  at  her  death,  does  not  contain 
a  condition,  that  she  should  have  one  child  living  at  that  time.  At  first 
sight,  a  proposition  relative  to  the  having  but  one  child  may  seem  to  include 
in  it,  and  to  imply,  the  having  one.    That  is  true,  if  the  proposition  be 
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affirmative,  but  by  no  means  necessarily  so,  if  the  proposition  be  Hypothetical 
or  conditional.  The  proposition,  that  A.  has  but  one  child,  is  as  mnch 
an  assertion  that  he  has  one,  as  that  he  has  no  more  than  one ;  bnt  when 
the  having  but  one  is  made  the  condition  on  which  some  particular  codt 
sequence  is  to  depend,  the  existence  of  one  is  not  required  for  the  iulfilment 
of  the  condition ;  unless  the  consequence  be  relative  to  that  one  supposed 
child.  As  if  I  say,  that  in  case  I  have  but  one  child,  it  shall  have  a  certain 
portion,  it  is,  in  the  nature  of  the  thing  necessary,  that  the  child  should  exist, 
to  be  entitled  to  the  portion ;  but  if  I  say,  that  in  case  I  shall  have  but  one 
child  of  my  own,  I  will  make  a  provision  for  the  children  of  my  brother, 
it  is  quite  cl^r,  that  my  having  one  child  is  no  part  of  the  condition,  on 
which  the  supposed  consequence  is  to  depend.  My  having  one  child  of  my 
own,  would  rather  be  an  obstacle  than  an  inducement  to  the  making  of  a 
provision  for  the  children  of  another  person.  The  case  I  guard  against  ib 
the  having  a  plurality  of  children,  and  it  is  only  the  exbtence  of  two  or  more 
that  can  constitute  a  failure  of  the  condition  on  which  the  intended  pro- 
vision for  my  brother's  children  was  to  depend.  The  plain  SQDse  of  the 
proposition  is,  that  unless  I  have  more  than  one  the  provision  shall  be 
made.''  Animadverting  on  the  supposed  conditional  words,  **  but  in  case,'' 
his  Honour  added,  *'  It  is  clear,  that  the  testatrix  was  not  here  prescribing 
substantive  conditions,  in  the  proper  sense  of  the  word,  on  which  the 
original  devises  should  depend ;  but  was  specifying  events,  in  which  the 
former  limitation  would  fail ;  and  an  opening  would  be  made  for  that  whidi 
was  to  be  substituted  in  its  place.  It  b  true  that  the  testatrix  has  not  spe- 
cified all  the  modes  in  which  the  preceding  limitation  might  &il ;  as  it 
might,  not  only  by  there  being  but  one  child,  but  also, by  there  being  no 
children  ever  bom.  Then  it  fidls  precisely  within  Jones  v.  Wettconth. 
The  limitation  over  depends  on  the  fiulure  of  that  which  precedes  it ;  but  the 
testatrix  has  not  taken  in  all  modes,  by  which  it  might  fail.  In  Jones  v. 
Westcomhy  the  only  specified  case  of  &ilure  was  by  the  death  of  the  sup- 
posed child  under  twenty-one ;  the  actual  failure  was  by  the  non-existence 
of  any  such  child.    I  do  not  see  how  these  cases  can  be  distinguished." 

So,  likewise,  in  Mackinnon  v.  Semelly  2  My.  &  K.  202,  where  the  tes- 
tatrix bequeathed  her  residuary  personal  estate  to  trustees  for  her  daughter 
Caroline  for  life,  and  after  her  decease  to  h^  (the  testatrix's)  granddaughter 
Lydia  for  life  if  she  should  survive  her  mother  and  live  to  attain  the  age  of 
twenty-one,  and  in  case  she  should  not  survive  her  mother  and  live  to  attain 
the  age  of  twenty-one  years,  then  to  such  other  child  or  children  of  the 
testatrix's  daughter  Caroline  as  should  be  living  at  the  time  of  her  decease; 
and  if  all  such  other  children  should  happen  to  die  before  the  age  of  twenty- 
one,  then  in  trust  for  the  testatrix's  daughter  Louisa.    Caroline  survived  her 
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daughter  Lydia,  and  her  only  other  child  attained  twenty-one  but  died  in 
her  lifetime.  It  was  held  by  Lord  Chancellor  Brougham,  affirming  the  de- 
cision of  Sir  L.  ShadweUy  V.  C.  (5  Sim.  78),  that  on  the  death  of  Caroline, 
leaying  no  children,  the  bequest  over  to  Louisa  took  effect.  ''It  is  ar- 
gued," said  his  Lordship,  ''  that  the  intention  was  effectually  fulfilled  by 
taking  the  words  as  words  of  limitation,  upon  the  authority  of  that  class  of 
<»8es  of  which  Janes  y.  Westcanib  is  the  leading,  though  certainly  not  the 

strongest  or  the  most  remarkable,  decision It  seems  to  me 

abundantly  manifest  that  the  present  case  comes  within  that  class  of  autho- 
rities, and  is  untouched  by  the  others ;  always  assuming  that  the  words  are 
to  be  taken,  as  I  have  shown  they  must  be,  to  import  a  dying  under 
age  of  all  the  children  of  Caroline  who  suryive  their  mother.  For  thb  is, 
in  effect,  a  gift  upon  the  failure  of  any  child  to  survive  Caroline  and  reach 
majority ;  and  that  failure  has  happened,  or,  rather,  more  has  happened,  be- 
cause none  have  survived  at  all,  much  less  have  any  both  survived  and 
reached  twenty-one.  The  class  of  children  whose  dying  under  age  forms  the 
condition,  neyer  existed,  and  nothing  tunied  upon  their  existing.  The  gift 
oyer  was  defeated  if  any  surviving  child  attained  twenty-one,  but  no  sur- 
yiving  child  existed ;  just  as  in  the  leading  case  the  executory  limitation 
was  defeated,  if  the  child  in  ventre  sa  mh'e  reached  twenty-one,  and 
there  was  no  other  child  in  esse.  If,  indeed,  as  was  said  in  another  of  the 
cases,  anything  had  turned  on  the  circumstance  of  there  being  surviving 
children  of  Caroline,  the  reasoning  would  haye  failed;  the  contingency 
would  haye  become  affirmative ;  the  condition  not  being  capable  of  being 
read  as  we  haye  read  it,  would  not  haye  beep  fulfilled  by  the  eyent ;  and 
the  gift  limited  upon  that  condition  would  have  been  defeated.  The  result 
of  the  reasoning,  therefore,  is,  that  both  propositions  appear  to  be  esta* 
blished :  first,  that  the  words,  "  all  such  other  children"  in  the  statement  of 
the  contingency,  mean  all  the  children  who  survive  their  mother;  and^ 
secondly,  that  the  clause  so  construed  b  an  executory  limitation  which  takes 
effect,  although  there  be  no  children  to  answer  the  description  by  surviving 
their  mother." 

Upon  the  same  principle,  where  there  is  an  executory  gift  oyer,  in  the 
eyent  of  a  prior  object  of  the  gift  not  performing  a  certain  act,  such  execu- 
tory gift  oyer  will  take  effect,  although  the  object  of  the  first  gift  neyer  came 
into  existence.  Thus  in  Scattermood  y.  Bdge,  1  Salk.  229,  where  the  testator 
made  a  devise  to  trustees  for  eleven  years,  and  then  to  the  first  and  other 
sons  of  A.  in  tail  male,  with  a  proviso,  that  the  said  sons  of  A.  should  take 
on  them  his  surname ;  and  in  case  they  refused  to  do  so,  or  died  without 
issue,  then  he  devised  the  land  to  the  first  son  of  B.  in  tail.  A.  had  no  son 
at  the  time  of  the  deyise^  and  died  without  issue.    It  was  held  by  the  Court 
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of  Common  Pleas^  that  the  devise  to  the  first  son  of  A.  was  not  a  precedent 
condition,  but  a  precedent  estate  attended  with  limitations,  and  oonseqoently 
that  B.'s  son  was  entitled  to  take  under  the  gift  over.  See  also  Avdyn  y. 
Ward^  1  Ves.  420 ;  Doe  d.  Wells  v.  Scott y  3  Mau.  &  Sel,  300. 

Where,  however,  the  prior  gift  fails,  not  hj  reason  of  its  object  never 
haying  come  into  existence,  but  hj  reason  of  a  lapse  in  consequence  of  the 
death  of  the  object  to  whom  an  absolute  interest  is  given,  during  the  life 
of  the  testator,  the  principle  upon  which  Jones  t.  We$tcomb  was  decided 
will  not  be  applicable,  and  consequently  the  gift  over  will  not  take  efiect 
See  Caltkorpe  v.  Gougk,  3  Bro.  C-  C.  395,  n. ;  Doo  v.  Brabant,  lb,  393; 
4  T.  R.  706;  WiUiams  v.  Chitty,  3  Ves.  545;  MiUer  v.  Faurey  1  Ves. 
85;  Hnmberstone  v.  Stanton,  I  V.  &  B.  385 ;  WiUiams  y.  Jones,  1  Ross. 
517 ;  Lomas  v,  Wright,  2  My.  &  K,  775. 

In  Tarbttck  v.  Tarbuek,  4  L.  J.  (N.  S.),  Ch.,  129,  a  testator  devised  an 
estate  to  his  son  James  for  life,  with  remainder  unto  and  equally  amongst 
all  the  children  of  his  son  James,  and  to  their  respective  heirs  as  tenants  in 
common.  He  devised  another  estate  to  h|^  son  Jonathan  and  his  children 
in  the  same  terms ;  and  in  case  his  son  James  died  without  leaving  lawfnl 
issue,  he  gave  the  estate  so  previously  devised  to  James  unto  Jonathan  and 
his  heirs,  and  made  a  similar  devise  mutatis  mutandis,  if  Jonathan  died 
without  leaving  lawfid  issue ;  but,  if  both  his  sons  should  die  without  leaving 
lawful  issue,  then  he  gave  the  estates  to  his  nephews  and  nieces  as  tenanti 
in  common  in  fee.  The  testator's  son  James  alone  had  issue  a  son,  and  both 
the  sons  of  the  testator,  and  also  the  son  of  James  died  in  the  lifetime  of 
the  testator.  It  was  held  by  Sir  C.  Pepys,  M.  R.,  that  the  gift  ovct  to  the 
nephews  and  nieces  did  not  take  effect  ^'I  am  of  opinion,"  said  his 
Honor,  *'  that  if  James  and  Jonathan  had  survived  the  testator  they  would 
have  taken  estates  for  life,  vnth  remainder  to  their  children  in  fee,  bat 
with  executory  devises  over,  in  the  event  of  their  leaving  no  children  al 
the  times  of  the  death  of  the  respective  tenants  for  life ;  and  if  this  be  the 
true  construction  of  the  devise,  it  is  clear  the  gift  to  the  nephews  and 
nieces  could  never  have  taken  effect,  for  that  gift  is  only  to  take  effect  in  the 
event  of  James  and  Jonathan  dying  without  lawftd  issue,  tiiat  is  childroi 
to  the  above  construction,  and  James,  at  the  time  of  his  death,  had  a  son, 
namely,  James,  who  survived  both  his  father  and  his  uncle  Jonathan. 

The  only  remaining  question  is,  whether  the  circumstance  of  James  and 
his  son,  and  Jonathan,  having  died  in  the  testator's  lifetime  makes  any 
difference.  The  distinction  is  very  nice  between  those  cases,  in  which 
executory  limitations  have  been  held  not  to  be  defeated  by  the  failure  of 
a  prior  estate,  as  in  Avelt/n  v.  Ward  (1  Ves.  420) ;  Jones  v.  Westamb 
(ante,  p.  705) ;  Murray  v.  Jones  (3  V.  &  B.  318),  and  the  opposite  class 
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of  cafles,  in  which  it  has  been  held,  that  subsequent  limitations  do  not  arise, 
although  the  preceding  estates  fail,  because  the  event  in  which  the  estate 
was  to  go  oyer  had  not  arisen.  The  principle,  however,  is  well  established, 
although  there  has  sometimes  been  some  confusion  in  the  application  of  it. 
It  is,  as  I  conceive,  clear,  that  if  James  and  Jonathan  had  survived  the 
testator,  the  devise  to  the  nephews  and  nieces  oonld  not  have  taken  effect 
under  the  circumstances  which  happened ;  and  it  is,  I  think,  established  by 
authority,  that  the  situation  of  the  parties  is  not  altered  by  their  having  died 
before  the  testator;  WiUiams  v.  Chitty  (3  Ves.  545),  Calthorpe  v.  Oough 
(3  Bro.  C.  C.  305,  n.),  Doo  v.  Brabant  (lb.  4  T.  B.  706),  and  Hum- 
berstone  v.  Stanton  (1  Y.  &  B.  386),  are  decided  cases  on  this  point  I 
am  therefore  of  opinion,  that  the  event  on  which  the  nephews  and  nieces 
were  to  take  did  not  happen,  and  that  consequently  there  is  an  intestacy." 
See  also  Jackson  v.  Noble,  2  Keen,  590. 
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Rolls,  March  Ut  and  Sth,  1798. 
[Reported  3  Ves.  629.] 

Joint-Tenancy — Tenancy  in  Common.] — Notwithstanding  the  Inn- 
ing of  late  to  a  tenancy  in  common,  an  interest  given  to  two  or  more, 
either  by  way  of  legacy  or  otherwise,  is  joint,  unless  there  are  words 
of  severance,  as  "  equally  among,"  ^c,  or  an  inference  of  .that  sort 
arises  in  equity  from  the  nature  of  the  transaction  ;  as  in  partner- 
ships, joint  mortgage^,  ^c. 

Specific  legacy  of  stoch  decreed  according  to  the  value  at  the  time  U 
ought  to  have  been  transferred. 

WILLIAM  COLLINS,  by  his  wiU,  gave  to  his  daughter  EUsabetfa 
all  his  freehold  houses  and  lands  at  Newbury  and  Bath,  and  Weston, 
with  all  his  money  in  the  stocks,  mortgages,  debts,  &c.,  goods,  chattels, 
"  and  everything  I  die  possessed  of,  I  give  this  all  to  her  only  use  and 
pleasure  for  ever,  on  condition  that  she  do  pay  to  the  four  daughters  of 
my  brother  John  Collins  four  hundred  pounds,  out  of  seven  now  lying 
in  the  32.  per  cent  Consolidated." 

Three  of  the  four  daughters  of  John  Collins  died  in  the  life  of  the 
testator.  The  surviving  daughter  Martha,  in  1790,  married  Thomas 
Morley.  The  testator  died  on  the  1st  of  June,  1793.  The  bill  was 
filed  in  June,  1797,  by  Morley  and  his  wife  against  William  Bird  and 
Elizabeth  his  wife,  the  testator's  daughter,  claiming  the  whole  legacy 
given  to  the  four  daughters  of  John  Collins. 

The  defendants  by  their  answer  stated,  that  the  defendant  Elizabeth 
having  been  advised  that  the  plaintiff  Martha  was  only  entitled  to 
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lOOL  of  the  said  700/.,  3L  per  cent.  Annuities,  the  defendant  Elizabeth 
from  time  to  time  caused  to  be  transferred  600L  of  such  annuities, 
leaving  1O0Z.  to  answer  the  plaintiff's  legacy,  and  which  the  defendant 
oflfered  to  transfer,  and  to  permit  the  plaintiffs  to  receive  the  dividends 
accrued  subsequent  to  the  testator's  death. 

Sir  R.  P.  ArdeUy  M.  R. — The  only  point  is,  whether  this  legacy 
is  to  be  considered  as  a  joint  legacy  given  to  the  four  daughters  of 
Collins  as  joint-tenants,  or  whether  they  were  to  take  100/.  each  as 
tenants  in  common*  The  first  question  is,  whether  the  form  in  which 
this  legacy  is  given  makes  any  difference  from  what  would  be  the  case 
if  it  was  a  direct  legacy  to  be  paid  by  the  executor.  That  was  con- 
tended to  take  it  out  of  the  common  case,  supposing  a  joint  legacy  can 
t^e  place,  that  not  being  a  legacy  to  be  paid  by  the  executor,  but 
payable  upon  a  condition,  if  it  is  not  to  be  done  according  to  the  terms 
it  is  void;  and  if  so,  three  being  dead,  and  the  condition  therefore 
having  become  impossible,  it  proves  totally  void,  and  would  absolve 
the  devisee  from  the  payment  of  any  sum.  It  is  impossible  to  make 
the  least  distinction  between  a  legacy  to  one  person  upon  condition  to 
pay  to  four  persons  400/.,  and  a  l^acy  of  4002.  to  be  paid  to  them  by 
the  executor. 

The  next  question  is,  whether,  according  to  the  rules  of  this  Court,  a 
legacy  of  a  gross  sum  given  to  two  or  more  without  any  words  of  seve- 
rance or  distribution,  is  a  gift  in  joint-tenancy  to  the  persons  intended 
to  be  benefited.  That  came  before  me  in  CaTnpheU  v.  Campbdl  (4> 
Bro.  C.  C.  15),  where  the  first  question  was,  whether  there  were  su£Bcient 
words  of  severance  to  make  a  legacy  a  tenancy  in  common,  supposing 
there  could  in  point  of  the  rules  of  construction  be  any  such  thing  as 
a  joint  legacy ;  and  I  was  pressed  with  Perkins  v.  Bayntan  (1  Bro. 
C.  C.  118),  in  which  it  was  said  Lord  Thurlowhad  expressed  a  doubt, 
whether  a  legacy  is  a  subject  upon  which  a  joint-tenancy  can  attach. 
I  remember  taking  miich  time,  and  fiilly  inquiring  whether  there  was 
any  foundation  for  that  doubt;  and  the  result  of  that  inquiry  led  me 
to  think  the^  report  of  Perkins  v.  Baynton  must  have  been  mistaken ; 
and  I  took  notice  that  it  was  not  the  point  before  Lord  Thurlow,  for 
the  question  there  was  merely  whether  there  was  a  severance  or  not. 
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As  the  opinions  of  great  Judges  given  upon  points  not  before  them 
have  certainly  not  so  much  weight  as  when  the  points  are  before  them, 
I  should  on  that  account  have  paid  the  less  regard  to  it ;  but  if  I  was 
satisfied  that  Lord  Thurlow  really  doubted  the  point,  even  though  it 
was  not  before  him,  I  should  have  much  questioned  my  own  opimon ; 
but  I  rested  my  opinion  in  Ccanpbell  v.  Campbell  upon  Cray  v.  WiOis 
(S  P.  Wms.  5S9),  which  I  still  cbnceive  a  direct  authority  by  a  very 
great  Judge,  Sir  Joseph  Jekyll,  upon  all  questions  of  this  nature.  He 
seems  to  consider  that  both  residuary  and  pecuniary  legatees  must  be 
taken  to  be  joint-tenants,  unless  there  are  words  of  severance  showing 
an  intention  to  make  a  tenancy  in  common ;  and  I  cannot  suppose 
Lord  Thurlow  threw  out  that  doubt ;  but  I  am  relieved  from  difficulty 
by  subsequent  cases  before  Lord  Thurlow,  in  which  he  makes  no  such 
doubt.  In  JolHffe  v.  East  (3  Bro.  C«  C.  25),  he  throws  out  no  such 
doubt ;  on  the  contrary,  he  expressly  gives  his  opinion  there,  that  it  is 
a  joint-tenancy  or  a  tenancy  in  common,  according  as  there  are  words 
of  severance  or  not  The  pains  he  there  takes  would  have  been  thrown 
away  if  he  had  any  such  doubt.  He  had  the  question  before  him, 
whether  the  legacy  of  10,0002.  was  a  joint-tenancy  or  a  tenancy  in 
common ;  and  there  is  not  the  least  hint  of  his  having  doubted' whether 
the  subject  was  capable  of  a  joint-tenancy ;  and  therefore  I  believe  he 
never  entertained  such  a  doubt. 

Then  the  question  is,  whether,  if  the  manner  in  which  this  legacy 
is  given  makes  no  difference,  which  it  is  impossible  to  suppose,  this 
legacy,  without  any  words  which  can  in  any  degree  be  construed  a 
severance,  is  not  a  joint  interest ;  and  the  consequence  is,  that  it  is  a  gift 
to  all  or  to  the  survivor,  as  at  law ;  and  the  deaths  of  the  three  will 
not  vitiate  the  gift. 

I  wish  to  give  my  opinion  very  explicitly.  Great  doubts  have  been 
entertained  by  Judges,  both  at  law  and  in  equity,  as  to  words  creating 
a  joint-tenancy  or  a  tenancy  in  common ;  and  it  is  clear,  the  ancient 
law  was  in  favour  of  a  joint-tenancy ;  and  that  law  still  prevails :  unless 
there  are  some  words  to  sever  the  interest  taken,  it  is  at  this  moment 
a  joint-tenancy,  notwithstanding  the  leaning  of  the  Courts  lately  in 
&vour  of  a  tenancy  in  common.  A  legacy  of  a  specific  chattel,  a  grant 
of  an  estate,  is  a  joint-tenancy.     It  is  true,  the  Courts  seeing  the  in- 
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convenience  of  that,  have  been  desirous,  wherever  they  could  find  any 
intention  of  severance,  to  avail  themselves  of  it :  fmd  their  successive 
determinations  have  laid  hold  of  any  words  for  that  purpose.  '^  Equally 
to  be  divided  (a),"  "equally,  among,  between,*'  even  in  law  I  believe, 
certainly  in  equity,  create  a  tenancy  in  common;  but  without  those 
words  it  is  a  joint*tenancy.  But  many  distinctions  have  been  raised  in 
equity  (b) ;  as  whkte  persons  are  in  trade,  and  have  joint  debts  due  to 
them ;  the  Courts  say,  it  could  not  be  intended  to  the  prejudice  of  the 
family  of  the  deceased  partner ;  therefore,  not  doubting  that  it  would 
be  a  joint-tenancy  at  law,  in  equity  they  say  it  could  not  be  the  agree- 
ment So  if  two  people  join  in  lending  money  upon  a  mortgage, 
equity  says  it  could  not  be  the  intention  that  the  interest  in  that  should 
survive.  Though  they  take  a  joint  security,  each  means  to  lend  his 
own  and  take  back  his  own.  But  that  was  never  extended  to  grants. 
A  voluntary  bond  would  survive,  if  no  intention  of  the  party  to  make 
a  severance  appears.  Therefore  legacies,  gifts,  grants,  &c.,  are  both 
at  law  and  in  equity  joint ;  except  firom  the  nature  of  the  contract,  or 
firom  the  words,  some  intention  of  severance  appears. 

This  is  a  legacy  to  four  persons,  and  there  are  no  words  of  sever- 
ance ;  therefore  it  is  a  joint  legacy ;  and  the  whole  interest  survives  to 
the  survivor,  three  being  dead ;  and  though  I  agree  with  those  who 
think  it  the  least  evil  that  it  should  be  a  tenancy  in  common,  this  is 
one  of  those  cases  in  which  it  is  more  convenient  that  it  should  remain 
joint  Sir  Joseph  Jekyll,  in  Cray  v.  Willis,  observes  the  convenience 
that  a  joint-tenancy  sometimes  has ;  that  die  legacy  is  not  lost  This 
legacy,  therefore,  belongs  to  the  plaintiffs  (c). 

It  was  then  contended  that  this  was  a  specific  legacy,  and  the 
plaintifis  were  entitled  to  the  value  of  the  300/.  stock  at  the  end  of 
a  year  firom  the  testator's  death. 

The  Master  of  the  Rolls  was  of  opinion,  upon  reading  the  will,  that 
it  was  specific ;  observing,  that  on  that  account  it  was  more  clearly  a 
joint-tenancy ;  and  upon  the  8th  of  March  declared,  as  to  the  300/.,  that 
the  plaintiffs  were  entitled  according  to  the  value  of  the  stock  at  the 

(a)  Rigden  v.  Fattier,  2  Ves.  252.  (e)  See  Siuart  v.  Bruce,  3  Yes.  632. 

(b)  1  Yes.  jun.  434,  435 ;  2  Yes.  258. 
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end  of  a  year  from  the  death  of  the  testator,  when  it  ought  to  hare 
been  transferred ;  and  directed  an  inquiry  to  ascertain  the  value  at  that 
time;  and  that  the  remaining  1002.  should  be  transferred  with  the 
dividends  accrued. 


In  the  principal  case^  Sir  R.  P.  Arden,  M.  R.,  enters  into  the  law  re- 
lating to  joint  interests,  and  lays  down  some  very  important  propodtioiis, 
which  have  been  approved  of  and  followed  by  subsequent  Judges. 

As  distinguished  from  a  sole  or  several  interest  in  property,  which  k 
enjoyed  by  a  single  individual,  and  who  is  said  to  hold  in  severalty,  joint 
estates,  or  interests  in  property  have  been  divided  into  four  kinds :  I.  An 
estate  in  parcenary;  II.  An  estate  in  joint-tenancy;  III.  A  tenancy  in 
common ;  lY.  Tenancy  by  entireties. 

I.  An  Estate  in  Parcenary. 

Parceners  are  of  two  kinds — Parceners  according  to  the  course  of  com- 
mon law,  and  parceners  according  to  custom.    Litt  s.  241. 

Parceners  at  common  law  are  females,  or  heirs  of  females,  who  succeed 
upon  an  intestacy  of  the  person  seised  of  an  inheritance,  there  being  no  nearer 
heir  male.  Thus,  for  instance,  if  a  person  dies  leaving  two  or  more  daugh- 
ters, but  no  son,  such  daughters  will  take  their  father's  inheritance  as  parce- 
ners (Litt.  ss.  241, 254).  So  if  his  sisters  or  aunts  are  his  next  heirs,  they 
will  take  as  parceners.    lb.  s.  242. 

Although  parceners  have  a  joint  seisin  as  regards  strangers,  they  have  a 
several  seisin  as  between  themselves,  and  each  may  be  said  to  be  seised  of  a 
distinct  moiety.  Hence,  on  the  death  of  a  parcener  intestate,  her  share  does 
not  survive  to  the  others,  but  will  descend  to  her  heirs  (whether  they  be  her 
own  issue  or  her  coparceners,  if  she  have  no  issue  Litt  s.  280),  and  will  be 
subject  to  her  husband's  curtesy,  and  both  the  heir  and  tiie  husband  will 
hold  the  land  in  coparcenary.    Co.  Litt  174  b. 

Where,  however,  a  parcener  aUens  or  devises  her  estate,  the  tenancy  is 
destroyed,  and  the  devisee  or  alienee  will  hold  his  share  as  a  tenant  in 
common  (Co.  Litt.  174  b,  175  a) ;  the  other  coparceners  will  however  still 
continue  to  hold  their  shares  in  coparcenary.    lb.  175  b. 

Parceners  make  but  one  heir  to  their  ancestor  (Litt  sect  241),  and  it  will 


MoRLEY  V.  Bird.  717 

be  observed,  that  they  always  take  by  descent,  hence  if  two  sUtera  purchase 
lands  or  tenements,  they  will  either  be  joint-tenants  or  tenants  in  common, 
as  the  case  may  be,  but  not  parceners.    litt.  s.  254. 

Parceners  may  effect  a  Yoluntary  partition  of  their  estate,  but  a  deed  is 
now  necessary  for  that  purpose  (8  &  9  Yict  c.  106,  s.  3),  and  formerly  any 
one  of  them  might  compul^orily  have  obtained  a  partition  at  common  law 
by  means  of  the  writ  De  partitione  &ciend&  (Litt.  s.  247) ;  but  as  it  has 
been  recently  abolished  (3  &  4  WilL  4,  c.  27,  s.  36),  that  object  can  now  be 
only  attained  by  means  of  a  commission,  issued  by  the  Court  of  Chancery, 
which  had  indeed  previously  almost  superseded  the  writ  De  partitione  fa- 
ciendlL  See  Co.  Ilitt.  169  a,  n.  2,  viL ;  Agar  v.  Fairfax,  2  L.  Cas.  £q. 
329,  and  note. 

After  partition  each  of  the  persons,  who  were  formerly  parceners,  holds 
his  share  in  severalty,  and  continues  entitled  by  descent,  and  not  by  pur- 
chase.   2  Prest.  Abr.  72 ;  Doe  d.  Crosthwaite  v.  Dixon,  5  Ad.  &  £11.  834. 

Parceners  by  custom  are  to  be  seen  where  a  person  dies  intestate  seised 
of  gavelkind  lands  in  the  county  of  Kent,  as  these  descend  to  aU  the  sons 
equally  by  custom.    Litt.  s.  265. 


XL  Estates  in  Joint-Tenancy, 

A  joint-tenancy  (which  is  always  created  by  purchase)  is  where  property 
is  conveyed,  devised  or  bequeathed  to  persons  jointly,  either  for -lives,  pour 
autre  vie,  or  in  fee  (Litt  s.  277 ;  Co.  Litt  180  b).  Each  joint-tenant  is 
seised  of  the  whole  and  every  part,  or,  as  it  is  termed  in  old  Norman 
French,  per  my  et  per  tout 

There  may  also  be  a  joint-tenancy  in  chattels,  both  real  and  personal. 
For,  according  to  the  example  put  by  Littleton,  ^'  if  a  lease  of  lands  or  tene- 
ments be  made  to  many  for  term  of  years,  he  which  survives  of  the  lessees 
shall  have  the  tenements  to  him  only  during  the  term  by  force  of  the  same 
lease.  And  if  a  horse  or  any  other  chattel  personal  be  given  to  many,  he 
which  surviveth  shall  have  the  horse  only.''     Litt  s.  281. 

In  order  to  create  a  joint-tenancy,  the  interest  of  each  must  be  the  same ; 
it  must  arise  under  the  same  instrument,  commence  at  the  same  time,  and 
be  held  by  one  and  the  same  undivided  possession,  or,  as  it  has  sometimes 
been  laid  down,  there  must  be — 1.  Unity  of  interest ;  2.  Unity  of  title ; 
3.  Unity  of  time ;    4.  Unity  of  possession.    2  Cruise,  Dig.  tit  18,  c.  1, 

8.11. 

1.  There  must  be  unity  of  interest,  thus  if  a  man  demises  lands  to  two, 
to  have  and  to  hold  to  the  one  for  life,  and  to  the  other  for  years,  they  are 
not  joint-tenants;  for  a  state  of  freehold  cannot  stand  in  joint-tenancy 
with  a  term  of  years  (Co.  Litt  188  a),  neither  can  a  reversion  upon  a 
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freehold  be  held  in  joint-tenancy  with  a  freehold  and  inheritance  in  pos- 
seasion.    lb. ;  Litt  s.  302. 

Upon  the  same  principle^  there  can  be  no  joint-tenancy  between  parties 
some  of  whom  hold  in  a  natural,  and  the  others  in  a  corporate  or  politic^ 
capacity,  and  the  parties,  as  hereinafter  is  more  fully  shown^  will  be  tenants 
in  common.    Post,  p.  727. 

2.  With  regard  to  unity  of  title.  The  estate  of  joint-tenants  must  be 
created  by  the  same  act  or  instrument,  whether  legal  or  illegal ;  as  by  one 
and  the  same  feoflhient,  grant,  fine,  or  other  conveyance  or  assurance,  or 
by  one  and  the  same  disseisin ;  for  a  joint-tenancy  cannot  arise  by  descent 
or  act  of  law,  as  has  been  already  observed,  but  only  by  purchase  or  ac- 
quisition of  the  party.   2  Cruise,  Dig.  tit.  18,  c.  1,  s.  16. 

3.  As  to  unity  of  time.  The  estate  must,  with  the  exceptions  hereinafter 
mentioned,  become  vested  in  all  the  joint-tenants  at  the  same  time.  Thus  if 
lands  be  demised  for  life,  with  remainder  to  the  right  heirs  of  I.  S.  and  I.  N., 
and  I.  8.  has  issue  and  dies,  and  afterwards  I.  N.  has  issue  and  dies,  the 
heirs  of  I.  S.  and  I.  N.  are  not  joint-tenants,  because  the  one  moie^  vested 
at  one  time,  and  the  other  moiety  vested  at  another  time.    Co.  litt.  188  a. 

Under  the  Statute  of  Uses,  however,  persons  may  take  as  joint-tenants  at 
different  times.  Thus  if  a  man  make  a  feoffment  in  fee  to  tiie  use  of  himself 
and  of  such  wife  as  he  should  afterwards  marry,  for  the  term  of  their  lives, 
they  are  joint-tenants,  although  they  come  to  th^  estates  at  several  times. 
Co.  Litt.  188  a ;  Blamford  v.  Blamford,  3  Bulst  101  -,  Suaex  v.  Temph, 
1  Ld.  Raym.  310 ;  ante,  p.  262. 

4.  As  to  unity  of  possession.  As  we  have  before  seen,  joint-tenants  are 
seised  per  my  et  per  tout ;  or,  in  other  words,  each  of  them  has  the  entire 
possession  of  every  part  as  well  as  of  the  whole  (2  Cruise,  Dig.  tit  18,  c  1, 
s.  26).  Formerly  the  possession  and  seisin  of  one  coparcener,  joint-tenant 
or  tenant  in  common  was  deemed  the  possession  and  seisin  of  the  others. 
The  law,  however,  upon  this  subject  has  been  altered  by  3  &  4  Will.  4,  c«  27, 
which  enacts,  ^'that  where  any  one  or  more  of  several  persons  entitled  to 
any  land  or  rent  as  coparceners,  joint-tenants  or  tenants  in  common,  shall 
have  been  in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their 
undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof,  or  of  such 
rent  for  his  or  their  own*  benefit,  or  for  the  benefit  of  any  person  or  persons 
other  than  the  person  or  persons  entitied  to  the  other  share  or  shares  of  the 
same  land  or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of  or  by  such  last-mentioned  person  or  perscms, 
or  any  of  them.    Sect..  12. 

The  main  feature  distinguishing  a  joint-tenancy  from  a  tenancy  in  common 
and  parcenary  is  tiie  jus  accrescendi  or  survivorship  which  takes  place  on 
the  death  of  a  joint-tenant.    To  use  the  words  of  Littleton,  "  if  three  joint- 
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tenants  be  in  fee  simple,  and  one  hath  issae  and  dieth,  yet  they  which  survive 
shall  have  the  whole  tenements,  and  the  issue  shall  have  nothing.  And  if 
the  second  joint-tenant  hath  issue  and  die,  yet  the  third,  which  surviveth, 
shall  have  the  whole  tenements  to  him  and  to  his  heirs  for  ever."  Litt. 
S.280. 

If  land  be  conveyed  to  two  persons  without  making  mention  of  what 
estate  they  are  to  have,  they  take  as  joint-tenants  for  their  lives ;  that  is  to 
say,  during  their  joint  lives,  each  of  them  will  be  entitled  to  a  moiety  of  the 
rents,  and  on  the  death  of  one  of  th^n  the  other  will  be  entitled  to  the  whole 
of  the  rent  by  surviyorship.    litt.  s.  283. 

There  may  be  also  joint-tenants  who  have  a  joint  estate  for  the  term  of 
their  IJ  yes,  and  yet  have  sereral  inheritances.  Thus  if  lands  be  given  to  per- 
sons incapable  of  marrying,  as  to  two  men  and  the  heirs  of  their  two  bodies 
bc^tten,  in  this  case  the  donees  have  a  joint  estate  for  the  term  of  their  two 
lives,  and  yet  they  have  several  inheritances ;  for  if  one  of  the  donees  has 
issue  and  dies,  the  other  will  take  the  whole  by  survivorship  for  the  term 
of  his  li&;  and  if  the  survivor  has  also  issue  and  dies,  then  the  issue  of  the 
one  will  take  one  moiety,  and  the  issue  of  the  other  vrill  take  the  other 
moiety  of  the  knd,  and  they  will  hold  the  land  as  tenants  in  common  and 
not  as  joint-tenants  (Litt.  s.  283).  The  reason  why  the  issue  will  take 
several  inheritances,  Littleton  says,  is  this, — *'  inasmuch  as  the  joint-tenants 
for  life  cannot,  by  any  possibility,  have  an  heir  between  them  ingendered, 
as  a  man  and  a  woman  may,  the  law  will  that  their  estate  and  inheritance 
be  such  as  is  reasonable,  according  to  the  form  and  effect  of  the  words  of 
the  gift,  and  this  is  to  the  heirs  which  the  one  shall  beget  of  his  body  by 
any  of  his  wives,  and  to  the  heirs  which  the  other  shall  beget  of  his  body 
by  any  of  his  wives ;  and  so  it  behoveth  by  necessity  of  reason  that  they 
have  several  inheritances"  (lb.).  ''  And  in  this  case,"  LiUleton  adds,  *'  if 
the  issue  of  one  of  the  donees  after  the  death  of  the  donees  die,  so  that  he 
hath  no  issue  alive  of  his  body  begotten,  then  the  donor  or  his  heir  may 
enter  into  the  moiety  as  his  reversion,  although  the  other  hath  issue  alive ; 
and  the  reason  is,  forasmuch  as  the  inheritances  be  several,  the  reversion  of 
them  in  law  b  several,  and  the  survivor  of  the  issue  of  the  other  shall  hold 
no  place  to  have  the  whole."    lb. 

If,  however,  the  lands  had  been  given  to  a  man  and  woman  either  already 
married  or  capable  of  intermarriage,  and  the  heirs  of  their  two  bodies,  then 
they  will  take  an  estate  in  special  tail,  and  during  their  joint  lives,  each 
will  be  entitled  to  a  moiety  of  the  rents  and  profits,  and  the  survivor  will  be 
entitled  to  the  whole  during  his  or  her  life;  and  upon  his  or  her  decease, 
the  heir  of  their  bodies  will  be  entitled  by  descent.  Co.  IdtL  20  b,  25  b ; 
Bac.  Abr.  tit.  ''  Joint  Tenants  (O)." 
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Upon  the  death  of  a  joint-tenant,  the  estate  will  not  be  liable  either  to 
curtesy  or  dower.    Cq.  litt.  90  a,  183  a;  litt  s.  45;  Co.  Litt  37  b. 

And  in  accordance  with  the  maxim, '' jus  accreecendi  prefertnr  oneribnsy"  a 
rentcharge  granted  by  a  joint-tenant  will  not  be  binding  upon  the  BoryiYor 
(litt  8.  286) ;  and  formerly,  the  result  was  the  same,  in  case  a  recognizance, 
statute  or  judgment  was  entered  up  against  a  joint-tenant,  who  died  before 
execution.    Co.  Litt.  184  a ;  Lord  Abergavenny's  Case,  6  Co.  78. 

The  law,  howeyer,  is  now  altered,  and  the  creditor  will  not  be  depriyed  of 
the  benefit  of  his  judgment  in  cases  of  joint^tenancy,  by  reason  of  the  death 
of  the  debtor  in  the  lifetime  of  his  co-tenant,  and  before  the  execution  of  the 
elegit,  but  will  be  entitled  to  the  same  remedies  against  the  share  which  has 
survived,  as  he  would  have  had  in  the  lifetime  of  the  debtor.  Piideaux, 
Judgments,  66, 4th  Ed. 

If  a  joint-tenant  be  indebted  to  the  crown,  after  his  death  no  extent  can 
be  made  upon  the  land  in  the  hands  of  the  survivor.    Co.  litt  185  a. 

A  lease,  however,  by  a  joint-tenant  will  be  binding  upon  the  survivor. 
Co.  litt.  185  a;  Whitlock  v.  Suntwell,  2  Roll.  Abr.  89;  2  Cruise,  Dig. 
tit  18,  c.  1,  ss.  £7,  58. 

Trustees  are  always  made  joint-tenants,  so  that  the  estate  may  go  to 
the  survivor  unaffected  by  any  testamentary  disposition  of  any  deceased 
trustee. 

The  trust  estate  will,  however,  pass  by  the  will  of  the  surviving  trustee^ 
or,  if  he  does  not  dispose  thereof,  will  descend  upon  his  heir,  and  the  devisee 
or  heir  will  remain  a  trustee  until  there  has  been  a  new  appointment  of 
trustees  and  a  conveyance  of  the  trust  estate  to  them  in  the  usual  manner. 


What  Words  mill  give  a  Joint'Tenanctf  by  Deed. 

As  a  general  rule,  as  is  laid  down  in  the  principal  case,  the  ancient  law 
being  in  favour  of  a  joint-tenancy,  where  there  is  a  grant  of  an  estate  to 
two  or  more  persons  (except  husband  and  wife),  without  any  words  of 
severance,  they  will  take  as  joint-tenants ;  whether  it  be  pur  autre  vie,  for 
their  own  lives,  or  in  fee.    4  Cruise,  Dig.  tit  82,  s.  43. 

Where  a  person  conveyed  his  house  and  four  farms  to  trustees,  upon  trust 
that  his  sisters  might  cohabit  in  the  capital  house,  and  equally  divide  the 
rents  and  profits  of  four  farms  betwixt  themy  and  the  whole  to  the  surtnvor 
of  them ;  it  was  held  that  they  took  a  joint  estate,  and  not  a  tenancy  in 
common ;  **  for,"  it  was  said  by  the  Court,  ^'  although  the  words  '  equally  to 
be  divided  betwixt  them'  sometimes  in  a  will  may  make  a  tenancy  in  common 
only  by  way  of  construction,  and  that  it  was  the  Intent  of  the  testator  that 
there  should  be  a  division  in  partition ;  yet,  if  afterwards  in  the  vnll  it  is 
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declared,  as  in  this  case,  it  should  go  to  the  survivor,  that  would  bust  such 
construction,  and  it  would  be  a  joint  estate,  even  in  the  case  of  a  devise  by- 
will."  Clerk  V.  Clerhy  2  Vern.  323 ;  and  see  Ward  v.  Everet,  1  Ld.  Raym. 
422;  Stratton  v.  Best,  2  Bro.  C.  C.  233. 

Upon  the  same  principle,  where  two  or  more  persons  either  take  a  convey- 
ance oi{Tayl4yr  v.  Fleming,  cited  Freeni.  Ch.  Rep.  by  Ho  vend.  23  j  Rig- 
den  V.  VaUier,  3  Atk.  735  j  ^.  C.  2  Ves.  253 ;  Reu  v.  Williams,  Sugd.  V. 
&  P.,  Append.,  No.  xxi.,  11th  Edit)  or  contract  to  purchase  (Aveling  v.- 
Knipe^  19  Yes.  441)  lands  to  themselves  and  their  heirs,  if  they  have  paid 
or  contracted  to  pay  the  purchase-money  in  equal  shares ;  in  the  first  case 
the  survivor  will  be  entitled  to  the  estate,  in  the  second  to  the  benefit  of  the 
contract  (Dart.  V.  &  P.  482  j  1  L.  Cas.  Eq.  125,  note  to  Lake  v.  Craddoch) : 
but  where  the  purchase-money  is  advanced  in  unequal  proportions  Courts  of 
Equity,  which  always  lean  against  a  joint-tenancy,  will  hold  the  survivor  to 
be  a  trustee  for  the  other  in  proportion  to  the  sum  advanced  by  him.     lb. 

Again,  although  persons  advancing  money  upon  a  mortgage  jointly,  are 
at  law  considered  to  be  joint-tenants,  in  equity  whatever  may  be  the  pro- 
portions in  which  they  advanced  the  money,  they  will  be  tenants  in  common 
(lb.  126) ;  and  if  joint  mortgagees  foreclose  they  will  in  equity  be  considered 
as  tenants  in  common.     lb. 

Another  important  exception  from  the  general  rule  is  that  made  in  favour  of 
merchants  according  to  the  maxim,  '^  Jus  accrescendi  inter  mercatores  locum 
non  habet ;"  for,  as  Coke  observes, ''  the  wares,  merchandizes,  debts  or  duties, 
that  persons  have  as  joint  merchants  or  partners  shall  not  survive,  but  shall 
go  to  the  executors  of  him  that  deceaseth ;  and  this  is  per  legem  merca- 
toriam,  which  is  part  of  the  laws  of  this  realm  for  the  advancement  and 
continuance  of  commerce  and  trade,  which  is  pro  bono  publico."  Co. 
Litt.  182  a. 

The  same  result  will  follow  where  persons  purchase  real  property  for  a  joint 
undertaking  or  partnership  in  trade,  or  in  any  other  dealing.  See  Jeffereys 
V.  Small,  1  Vern.  217;  Jackson  v.  Jackson,  9  Ves.  596;  Elliot  v.  Brown, 
9  Ves.  597,  cited ;  Lyster  v.  Dolland,  1  Ves.  jun.  431 ;  1  L.  Cas.  Eq.  128. 

It  must  however  be  remembered,  that  where  real  estate  is  purchased  with 
partnership  capital,  for  the  purposes  oi partnership  in  trade,  it  will,  in  the 
absence  of  any  express  agreement,  be  considered  as  absolutely  converted 
into  personalty ;  and,  upon  the  death  of  one  of  the  partners,  his  share  will 
not  go  to  his  heir-at-law,  or  be  liable  to  slower,  but  will  belong  to  his  per^ 
8onal  representatives.  1  L.  Cas.  Eq.  130;  Phillips  v.  Phillips,  1  My,  & 
K.  649;  Bisset  on  Partnership,  p.  50;  Broom  v.  Broom,  3  My.  &  K. 
443 ;  Houghton  v.  Houghton,  11  Sim.  491. 

Another  exception  as  to  words  creating  an.estate  in  joint-tenancy  is  in  the 
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case  of  marriage  articles ;  for  as  joint-tenancy,  as  a  provision  for  the  children 
of  a  marriage,  is  an  inconvenient  mode  of  settlement,  (inasmuch  as  during 
their  minorities  no  use  can  be  made  of  their  portions  for  their  advancement, 
as  the  joint-tenancy  cannot  be  severed,}  Courts  of  Equity,  in  decreeing  a 
settlement  to  be  made  or  rectified,  will  often  construe  words,  which  at  law 
would  give  a  joint-tenancy,  as  creating  a  tenancy  in  common.  Taggart  v. 
Taggart,  1  8.  &  L.  84,  88;  Bigden  v.  Vallier,  3  Atk.  734  j  Marryat  v. 
Townly,  1  Yes.  102;  sed  vide  Staples  v.  Maurice^  4  Bro.  P.  C.  580, 
Toml.  Ed. 


What  Words  tviU'give  a  Joint-Tenancy  by  WW, 

It  may  be  kid  down  as  a  general  rule  that  a  devise  to  two  or  more  persons 
simplicit^r  of  realty  (6  Cruise,  Dig.  tit.  38,  c.  15,  s.  1),  or  a  bequest  of 
chattels,  whether  real  or  personal  (Shore  v.  BiUingdyy  1  V«m.  ASSt^ 
Willing  v.  Baine,  3  P.  Wms.  113;  Barnes  v.  Allen,  1  Bro.  C.  C.  181), 
whether  it  be  a  legacy  of  money  or  of  a  residue  (see  observations  in  principal 
case,  and  Croohe  v.  De  VandeSy  9  Yes.  204,  overruling  Cox  v.  Quantock^ 
1  Ch.  Cas.  238;  Sanders  v.  Ballard,  3  Ch.  Rep.  214;  and  the  dicta 
attributed  to  Lord  Thurlow  in  Perkins  v.  Baynton,  1  Bro.  C.  C.  118),  and 
whether  the  gift  be  accompanied  by  a  trust  or  not  (Aston  v..  Snudlautn,  2 
Yern.  556;  Bustard  v.  Saunders,  7  Beav.  92),  or  whether  it  be  made  to 
individuab  or  to  classes,  as  to  next  kin  (  Withy  v.  Mangles,  4  Beav.  358 ; 
Baker  v.  Gibson,  12  Beav.  101),  issue  (Williams  v.  Jekyl,  2  Yes.  681, 
684;  Sm  V.  Nalder,  17  Jur.  224),  family  (Wood  v.  Wood,  3  Hare,  65; 
Gregory  v.  Smith,  9  Hare,  708),  or  children  (  Oates  d.  Hatterley  v.  Jaekr 
son,  2  Str.  1172;  Mence  v.  Bagxter,  4  De  G.  &  Sm.  162;  Kenwortky  y. 
Ward,  17  Jur.  1047 ;  Mason  v.  Clarh*,  17  Beav.  126),  will  confer  a  joint- 
tenancy. 

An  objection  has  been  made  in  the  case  of  a  devise  to  children  on  attain- 
ing twenty-one,  that  they  must  take  as  tenants  in  oonmion,  as  it  is  contrary 
to  the  rule  of  law,  that  persons  who  are  to  take  at  different  times  should  take 
as  joint-tenants  (Woodgate  v.  Unwin,  4  Sim.  129) ;  but  it  seems  to  be  the 
better  opinion  that  a  devise  stands  upon  the  same  footing  in  this  respect  as 
a  conveyance  to  uses,  by  which,  as  we  have  before  seen  (ante,  p.  718),  an 
estate  in  joint-tenancy  can  be  given  so  as  to  take  effect  at  different  times. 
See  Kenworthy  v.  Ward,  17  Jur.  1047. 

In  the  case  of  executory  trusts  Courts  of  Equity  lean  strongly  in  &voor 
of  tenancy  in  common^  Marryat  v.  Townly,  1  Yes.  102;  Omen  v.  Penny, 
14  Jur.  359 ;  B:ead  v.  Randall,  2  Y.  &  CoU.  C.  C.  231 ;  AUoway  v. 
Alloway,  12  Sim.  645;  sed  vide  WhUe  v.  Briggs,  2  PhiU.  583. 
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Words  which^  standing  by  themselves,  will  create  a  joint-tenancy^ 
will  not,  by  being  connected  by  the  word  "  also"  with  a  gift  to  persons  as 
tenants  in  common,  have  their  import  changed  so  as  to  confer  a  tenancy  in 
common  (  Coohson  v.  Bingham^  17  Beav.  262) ;  nor  will  accruing  shares  be 
held  by  a  tenancy  in  common  merely  because  the  original  shares  are  so  held. 
Jones  V.  Hully  16  Sim.  500 ;  Leigh  v.  Mosley,  14  Beav.  605 ;  and  see  Web- 
ster s  Case,  3  Leon.  19,  pi.  45).  And  upon  the  same  principle,  where  children 
or  the.  issue  of  legatees,  are  in  certain  events  substituted  for  their  parents, 
they  wOl  not  necessarily  take  amongst  themselves  as  tenants  in  common 
because  their  parents  took  that  estate.  Bridge  v.  Yatesj  12  Sim.  645; 
Amies  v.  Skillem,  14  Sim.  428. 

It  may  here  be  mentioned,  that  where  there  b  a  conveyance  or  devise  to 
husband  and  wife,  in  such  terms  as  would,  in  the  case  of  other  persons, 
make  them  joint-tenants  in  fee,  they  will  take  as  tenants  by  entireties.  See 
post,  p.  790. 


What  will  sever  an  Estate  in  Joint-Tenancy. 

An  estate  in  joint-tenancy  may  be  severed  by  operation  of.  law  or  act 
of  the  parties,  and  the  estate  being  thereby  converted  into  one  of  a  different 
nature,  it  loses  its  peculiar  incidents. 

An  estate  in  joint-tenancy  will  be  severed  %  operation  of  law  when  one  of 
several  persons  having  an  interest  for  their  lives,  acquires  the  reversion  either 
by  purchase  or  descent.  Thus  in  Wiscofs  Case  (2  Co.  60  b),  A.  was  tenant 
for  life,  with  remainder  to  B.  and  three  odiers  for  life,  with  reversion  tD  C. 
and  his  heirs  expectant ;  C.  levied  a  fine  sur  conusans  de  droit  come  ceo,  &sc., 
to  A.  and  B.,  to  the  use  of  A.  for  life,  and  after  his  death  to  the  use  of  B.  in 
fee.  A.  died,  and  afterwards  B.  died ;  the  question  arose^  whether  the  joints 
tenancy  was  severed  or  not,  so  that  after  A.'s  death  B.  was  tenant  in  common. 
And  this  distinction  was  taken,  **  when  the  fee  is  limited  by  one  and  the  same 
conveyance,  there  the  one  may  have  a  fee  simple,  and  the  other  an  estate 
for  life  jointly ;  but  when  they  are  first  tenants  for  life,  and  afterwards  one 
of  them  doth  get  the  fee  simple,  or  the  fee  simple  doth  descend  to  one,  there 
the  jointure  is  severed.  As  if  a  man  makes  an  estate  to  three,  and  to  the 
heirs  of  one  of  them,  there  one  of  them  hath  a  fee  simple,  and  yet  the 
jointure  doth  continue,  for  all  is  but  one  entire  estate,  created  at  one  and 
the  same  time ;  and  therefore  the  fee  simple  cannot  merge  the  jointure, 
which  took  effect  with  the  areation  of  the  remainder  in  fee.  But  when  three 
are  joint^tenants  for  life,  and  afterwards  one  purchaseth  the  fee,  or  the  fee 
descends  to  him,  there  the  fee  simple  merges  the  estate  for  life ;  for  the  estate 
for  life  was  in  esse  before,  and  might  be  merged  or  surrendered,  and  so  can- 

3  a2 


724  MoRLEY  V.  Bird. 

not  the  estate  for  life  in  the  first  ease.  But  in  the  same  case,  that  is  to  say, 
when  an  estate  is  made  to  three,  and  to  the  heirs  of  one  of  them,  and  he  who 
has  the  fee  dies,  and  one  of  the  suryivors  purchases  the  remainder,  the  join- 
ture is  severed."    See  also  2  And.  202 ;  2  Cruise,  Dig.  tit.  18,  c.  2,  ss.  3—8. 

An  estate  in  joint-tenancy  may  be  destroyed,  by  the  devolution  of  all  the 
shares  on  one  of  the  joint-tenants^  by  survivorship,  by  which  he  acqmres  an 
estate  in  severalty.    2  Cruise,  Dig.  tit  18,  c.  2,  s.  49. 

It  may  also  be  8evere<)  by  the  act  of  the  parties,  so  far  as  regai^  his 
own  share  by  the  alienation  of  one  joint-tenant,  to  a  stranger  (lltL  s. 
292),  for  the  alienee  will  hold  as  a  tenant  in  common  with  the  other 
joint-tenants  (lb.).  So,  likewise,  a  mortgage  by  a  joint-tenant  of  his  entire 
interest  will  sever  the  joint-tenancy.  York  v.  Stone,  1  Eq.  Ca.  Abr.  293  j 
1  Salk.  158. 

Although  if  one  joint-tenant  alien  his  share  to  a  stranger,  the  latter  holds 
as  tenant  in  common  with  the  other  joint-tenants ;  nevertheless,  the  other 
joint-tenants  still  continue  to  hold  jointly,  and  survivorship  will  take  place 
amongst  them.     Litt.  s.  294. 

One  of  two  joint-tenants  may  destroy  the  tenancy  by  releasing  to  the  other. 
Co.  litt  273  b. 

If  there  .be  three  joint-tenants,  and  one  release  by  deed  to  one  of  the  others 
all  the  righ\  which  he  has  in  the  land,  then  he  to  whom  the  release  is  made 
has  the  third  part  of  the  lands  by  force  of  the  release,  and  he  and  his  com- 
panion will  hold  the  other  two  parts  in  joint-tenancy ;  and  as  to  the  third 
part  which  he  had  by  force  of  the  release,  he  holds  that  third  part  with  him- 
self and  his  companion  in  common.     Litt.  s.  304. 

If  there  be  two  joint-tenants  in  fee,  and  one  joint-tenant  grants  a  ren^ 
charge  out  of  his  part,  and  afterwards  releases  to  the  other  and  dies,  the 
releasee  will  hold  the  land  charged,  because  he  claims  under  the  release  and 
not  by  survivorship.  Co.  Litt.  185  a  ^  and  see  Lord  Abergaveni/*8  C(ue, 
6  Co.  78  b. 

A  release  is  the  proper  conveyance  from  one  joint^tenant  to  another;  bnt 
the  Courts  will  hold  a  grant  td  amount  to  a  release.  Chester  v.  WiUan,  2 
Saund.  96 ;  Etistace  v.  Scawen,  Cro.  Jac.  696. 

A  question  often  arises,  how  far  a  partial  alienation  effects  a  severance. 
It  seems  to  be  clear,  that  if  there  be  two  joint-tenants  in  fee,  and  one  of  them 
makes  a  lease  of  his  share  for  his  own  life,  a  severance  will  be  effected 
during  that  period,  and  the  lessee  and  the  other  joint-tenant  will  hold  as 
tenants  in  common  (Litt.  s.  302) ;  and  it  seems  to  be  the  better  opinion,  that 
there  is  also  a  severance  of  the  fee,  so  that,  on  the  death  of  the  lessor,  his 
interest  will  descend  to  his  heir,  and  not  be  liable  to  survivorship.  lb.; 
Co.  litt.  191  b. 
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Soy  likewise,  if  there  are  joint-tenants  for  a  term  of  years,  and  one  of  them 
lets  his  part  for  part  of  the  term,  the  joint-tenancy  is  severed,  and  there  is 
no  surrivorship,  because,  says  Coke,  "  a  term  for  a  small  number  of  yeai-s, 
is  as  high  an  interest  as  for  many  more  years.''    Co.  Idtt.  192  a. 

An  agreement  by  a  joint-tenant  to  sell,  though  it  does  not  sever  the  joint- 
tenancy  at  law,  will  in  equity  (3  Ves.  257 ;  sed  vide  2  Vem.  63) ;  but  an 
agreement  will  not  have  that  effect,  if  it  be  not  for  valuable  consideration 
{Moyse  v.  Oyks,  Prec.  Ch.  124) ;  and  it  has  been  held,  that  articles  of 
agreement  by  an  infant^  though  made  in  consideration  of  marriage,  will 
not  effect  a  severance.    May  v.  Hook,  Co.  Litt.  246  a,  n.  1. 

A  joint-tenancy  cannot  be  severed  by  a  will,  according  to  the  well-known 
maxim,  ''Jus  accrescendi  preefertur  ultimse  voluntati."  2  Cruise,  Dig. 
tit.  18,  c.  2,  s.  19. 

In  the  case  of  chattels  real,  the  joint-tenancy  is  not  severed  by  marriage, 
because  the  property  does  not  vest  in  the  husband ;  but  in  the  case  of  chat- 
tels personal  it  is  severed  by  the  marriage,  because  the  property  does  vest 
in  him.     Co.  Litt.  186  b  ;  Brarehridge  v.  Cooke,  Plowd.  417. 

Upon  the  same  principle,  in  a  recent  case,  a  woman,  joint-tenant  of  a 
reversionary  interest  in  a  legacy  of  2,000Z.  stock,  married ;  and  after  the 
marriage  the  husband  became  bankrupt,  and  then  the  wife  died,  leaving  the 
tenant  for  life  of  the  fund  surviving ;  it  was  held  by  Sir  George  Ttimer,  V.  C, 
that,  by  the  death  of  the  wife,  the  other  joint-tenants  of  the  fund  became 
entitled  to  her  interest  therein  by  survivorship ;  that  that  was  the  elder  title 
to  that  of  the  husband,  which  also  accrued  after  the  death  of  the  wife ;  and 
that  upon  the  death  of  the  tenant  for  life  the  other  joint-tenants,  and  not 
the  assignees  of  the  husband,  were  entitled  to  what  had  been  the  wife's  share 
of  the  fund.     In  re  Trusts  of  BartorCs  Will,  10  Hare,  12. 

A  joint-tenancy  may  also  be  destroyed  by  voluntary  partition  among  the 
parties  themselves ;  but  it  is  essential  that  it  should  be  by  deed.  Co.  Litt. 
187  a ;  8  &  9  Vict.  c.  106,  s.  3. 

Where  joint-tenants  enter  into  a  valid  agreement  to  hold  as  tenants  in 
common,  although  the  legal  estate  will  be  held  in  joint-tenancy,  there  will 
in  equity  be  a  severance  (2  Cruise,  Dig.  tit.  18,  s.  46 ;  see  also  Trerpen  v. 
Relfe,  2  Bro.  C.  C  220) ;  except  in  the  case  of  husbands  entering  into 
such  an  agreement  relative  to  the  joint  inheritance  of  their  wives.  Ireland  v. 
Bitle,  1  Atk.  541  ;  sed  vide  Co.  Litt.  171  a,  note  29 ;  F.  N.  B.  62  F. 

At  common  law,  except  by  custom,  no  compulsory  partition  could  be 
effected  by  one  joint^tenant ;  this  inconvenience,  however,  was  obviated  by 
statute  31  Hen.  8,  c.  1,  and  32  Hen.  8,  c.  32,  by  which,  under  the  writ  De 
partitione  facienda,  a  joint-tenant  was  enabled  by  action  at  common  law  to 
obtain  a  compulsory  partition.  Booth's  Real  Act.  244;  sec  also  8  &  9 
Will.  3,  c.  31 ;  made  perpetual  by  3  &  4  Anne,  c.  18,  s.  2. 
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For  a  long  period,  however,  partitions  have  been  obtained  by  bill  filed  in 
Chancery,  and  now  the  writ  De  partitione  iacienda  having  been  abolished 
(3  &  4  Will.  4,  c.  27,  s.  3),  a  compulsory  partition  can  only  be  effected  by 
the  Court  of  Chancery.  See  Agar  v.  Fairfax^  2  L.  Cas.  Eq.  329,  and 
note. 


III.  Tenajictf  in  Common. 

Tenants  in  common,  like  joint-tenants,  take  by  purchasef  the  essential 
difference,  however,  between  joint-tenants  and  tenants  in  common  is,  that, 
although  the  occupation  in  both  cases  is  undivided,  tenants  in  common  hold 
not  by  a  joint  estate  as  joint-tenants,  but  by  several  titles;  so  that,  upon  the 
death  of  one  of  them  intestate,  there  is  no  survivorship,  but  his  share,  if  of 
inheritance,  descends  to  his  heir. 

"  The  essential  difference,"  says  Coke,  "  between  joint-tenants  and  tenants 
in  common  is,  that  joint-tenants  have  the  lands  by  one  joint  title  and  in  one 
right,  and  tenants  in  common  by  several  titles,  or  by  one  title  and  several 
rights ;  which  is  the  reason  that  joint-tenants  have  one  joint  freehold,  and 
tenants  in  common  have  several  freeholds.  Only  this  property  is  common 
to  them  both,  viz.  that  their  occupation  is  undivided,  and  neither  of  them 
knoweth  his  part  in  severalty"  (Co.  Litt.  189  a).  If,  for  instance,  a  man 
convey  to  two  persons  as  joint-tenants  in  fee,  and  one  of  them  aliens  what 
belongs  to  him  to  another  in  fee,  the  alienee  and  the  other  joint-tenant  are 
tenants  in  common,  because  they  are  in  such  tenements  by  several  titles ;  for 
tlie  alienee  is  entitled  to  a  moiety  by  the  conveyance  of  one  of  the  joint- 
tenants,  and  the  other  joint-tenant  has  the  other  moiety  by  force  of  the  first 
conveyance  made  to  him  and  his  companion,  and  so  they  are  in  by  several 
titles,  that  is  to  say  by  several  conveyances.    Utt.  s.  292. 

Tenants  in  commcMi  are  in  by  one  title  and  several  rights,  when,  for 
instance,  there  is  a  devise  to  two  persons  and  their  heirs  equally  to  be 
divided  between  them,  there  they  hold  by  one  title,  viz.  the  will,  but  by 
several  rights. 

A  partition  of  a  tenancy  in  common  may  be  effected,  either  voluntarily  by 
the  agreement  of  the  parties,  or  compulsorily  by  proceedings  in  equity,  the 
writ  De  partitione  faciend^  (by  which  a  partition  might  have  been  effected 
by  the  intervention  of  Courts  of  Common  Law)  having  been  abolished  by 
3  &  4  Will.  4,  c.  27,  s.  3. 

What  Words  in  a  Deed  will  create  a  Tenancy  in  Common. 

The  usual  mode  of  creating  a  tenancy  in  common  by  deed  is  to  limit  the 
estate  to  two  or  more  persons,  equally  to  be  divided  among  them  as  tenants 
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in  common  and  not  as  joinlrtcnants.  4  Croise,  Dig.  tit  32,  c.  22,  s.  58; 
Anon.,  2  Vent.  365 ;  Hamell  v.  Hunty  Prec.  Ch.  164 ;  Fisher  v.  Wigg, 
1  P.  Wms.  14;  12  Mod.  296;  1  Eq.  Ca.  Abr.  291,  note  (a) ;  Rigden  v. 
VaUier,  2  Vee,  262 ;  Goodtitle  v.  Stohes,  1  Wils.  341.      ^ 

Where,  however,  estates  are  given  to  two  persons  in  different  capacities, 
without  words  of  division,  as  they  cannot  take  as  joint-tenants,  they  will 
take  as  tenants  in  common.  ThuSvif  lands  be  given  to  two  bishops,  to  have 
and  to  hold  to  them  and  their  successors ;  as  they  take  in  their  corporate, 
and  not  individual,  capacity,  they  will  be  tenants  in  common,  because  they 
are  seised  in  several  rights ;  for  one  bishop  is  seised  in  the  right  of  his 
bishopric  of  one  moiety,  and  the  other  is  seised  in  the  right  of  his  bishopric 
of  the  other  moiety,  and  so  by  several  titles  and  in  several  capacities; 
whereas  joint-tenants  ought  to  have  it  in  one  and  the  same  right  and  capa- 
city, and  by  one  and  the  same  joint  title.     Co.  Litt.  190  a. 

The  law  b  the  same  if  lands  be  given  to  two  parsons  and  their  successors, 
or  to  any  other  such  like  ecclesiastical  bodies  politic  or  incorporate.    lb. 

So,  likewise,  if  lands  be  given  to  a  parson  and  to  a  layman,  to  have  and 
to  hold  to  them,  that  is  to  say,  to  the  parson  and  his  successors,  and  to  the 
layman  and  his  heirs,  they  will  presently  become  tenants  in  common.    lb. 

And  if  lands  be  given  to  a  bishop  and  his  successors,  and  to  the  same 
person  in  his  individual  capacity  and  his  heirs,  he  will  be  tenant  in  common 
with  himself  (lb.).  But  if  lands  be  given  to  a  bishop  in  his  individual 
capacity,  and  to  a  layman,  to  have  and  to  hold  to  them  two  and  to  their 
heirs,  in  this  case  they  are  joint-tenants,  for  each  of  them  takes  the  lands 
in  his  natural  capacity.     lb. 

If  lands  be  given  to  the  king  and  to  a  subject,  to  have  and  to  hold  to 
them  and  to  their  heirs,  yet  they  are  tenants  in  common  and  not  joint-tenants ; 
for  the  king  is  not  seised  in  his  natural  capacity,  but  in  his  royal  and  politic 
capacity  in  jure  coronas,  which  cannot  stand  in  jointure  with  the  seisin  of 
the  subject  in  his  natural  capacity.    lb. 

So,  likewise,  if  there  be  two  joint-tenants,  and  the  crown  descend  to  one  of 
them,  the  jointure  is  severed,  and  they  become  tenants  in  common.    lb. 

Also,  if  lands  be  conveyed  to  two  persons  to  have  and  to  hold  as  to  one 
mdiety  to  the  one  and  his  heirs,  and  as  to  the  other  moiety  to  the  other  and 
to  his  heirs,  they  are  tenants  in  common  (Litt  s.  296) ;  for  they  have 
several  freeholds,  and  an  occupation  pro  indiviso.  And  here  it  will  be 
observed,  that  the  habendum  severs  the  premises  that  prima  facie  seemed 
to  be  joint;  for  an  express  estate  controls  a  joint  estate.    Co.  Litt.  190  b. 

Where  a  person  seised  of  lands  enfeoffs  another  of  a  moiety  of  the  same, 
without  any  limitation  of  the  same  moiety  in  severalty  at  the  time  of  the 
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feoffinent,  then  the  feoffee  and  the  feoffor  will  hold  their  parts  of  the  land 
in  common.    Utt.  s.  299;  Co.  Litt.  190  b. 

So,  where  there  are  two  joint-tenants,  and  one  grants  a  lease  of  his  interest 
to  another  person  for  life,  and  the  other  does  so  likewise,  the  two  lessees  are 
tenants  in  common  for  their  lives.     Litt.  s.  300. 

If  there  be  a  lease  of  lands  to  two  persons  for  term  of  their  liTCs,  and  the 
longer  liver  of  them,  and  one  of  them  grants  his  part  to  a  stranger,  whereby 
the  joint-tenancy  is  severed,  and  dieth,  no  survivorship  will  take  place,  bat  the 
lessor  may  enter  into  the  moiety,  and  the  survivor  will  derive  no  advantage 
from  the  words  ''  and  the  longer  liver  of  them,"  for  two  causes ;  first, 
because  the  joint-tenancy  is  severed ;  secondly,  because  those  words  express 
no  more  than  the  common  law  would  have  implied  without  them;  and 
expressio  eorum  quae  tacit^  insunt  nihil  operatur.  Hence  it  appears  that  in 
the  case  of  leases  for  life  it  is  more  beneficial  for  the  lessor  to  have  the 
joint-tenancy  severed  than  for  it  to  continue.     Co.  Litt.  191  a. 

If  there  are  two  coparceners  and  one  aliens  what  belongs  to  her  to  a 
stranger,  the  other  parcener  and  the  alienee  are  tenants  in  common.  litt 
s.  309. 

Persons  may  be  tenants  in  common  (Litt.  s.  310),  but  not  joint-tenants 
(Co.  Litt.  195  b)  by  prescription,  as  the  survivorship  among  the  latter 
would  evidently  prevent  a  claim  by  such  a  title.     lb. 

As  to  a  tenancy  in  common  in  tail  with  cross  remainders,  see  ante, 
pp.  526-530. 

What  Words  in  a  Will  create  a  Tenancy  in  Common. 

As  a  general  rule,  wherever  property  is  given  to  two  or  more  persons  by 
will,  in  terms  showing  that  a  division  amongst  them  is  intended,  they  will 
take  as  tenants  in  common.  Thus  where  property  is  '^  to  he  ditfided" 
(Peat  V.  Chapman f  1  Ves.  542 ;  Ackerman  v.  Burrows,  3  V.  &  B.  54), 
"  to  be  equally  divided"  {Phillips  v.  Phillips,  1  Eq.  Ca.  Abr.  291,  pL  6; 
8.  C.  2  Vem.  430;  1  P.  Wms.  34;  Barker  v.  OUes,  2  P.  Wms.  280;  JoU 
liffe  V.  East,  3  Bro.  C.  C.  25),  or  ''  to  be  distributed  in  joint  and  equal 
proportions"  (Ettricke  v.  Ettricke,  Amb.  656;  Oibhon  v.  Warner,  14  Vin. 
Abr.  484,  485),  a  tenancy  in  common  will  be  thereby  conferred. 

Again,  where  there  is  a  gift  of  property  by  will "  to"  or  "  amongst"  persons 
"  equally^*  {Lemen  v.  Dodd,  Cro.  Eliz.  443;  Denn  v.  Gashin,  Cowp.  657)i 
"  share  and  share  alike"  (Heat  he  v.  Heat  he,  2  Atk.  122 ;  Perry  v.  Woods, 
3  Ves.  204),  "  in  equal  moieties"  (Harrison  v.  Foreman,  5  Ves.  207), 
"amongst"  (Richardson  v.  Ricliardson,  14  Sim.  526)  or  "between" 
(LaMrook  v.  Cock,  2  Mer.  70)  them,  or  "respectively"  (Stephens  v. 
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Hiib,  Ca,  t.  Talb.  27 ;  JSawes  v.  Hawet,  1  Ves.  13 ;  Marryat  v.  Tonmly, 
lb.  102;  Folkes  v.  TT^i^em,  9  Ves.  466)  "to  each,"  of  several  persons 
(Hatton  V.  Finch,  4  Bear.  186),  or  "to  each  of  their  respective  heirs*' 
(  Gordon  v.  ^^^inM^n,  1  De  O.  &  Sm.  478),  it  will  create  a  tenancy  in  com- 
mon. See  also  Thoromgood  v.  Collins,  Cro.  Car.  75 ;  Sheppard  v.  6^t6- 
bons,  2  Atk.  441 ;  Loveacres  d.  Mudge  v.  Blight,  Cowp.  352. 

And  where  there  was  a  bequest  to  persons,  in  terms  which  standing  alone 
would  have  made  them  joint-tenants,  it  was  converted  into  a  tenancy  in 
common  by  a  power  to  raise  "  in  part  of  the  share"  of  one  of  the  parties 
{Oant  V.  Laurence,  Wight.  396),  and  by  a  direction  that  each  of  them 
should  pay  a  moiety  of  an  annual  charge.  Kew  v.  Rouse,  1  Vem.  353 ;  1 
Eq.  Ca.  Abr.  291,  pi.  7. 

Subsequent  expressions,  however,  after  words,  which  we  have  before 
seen,  standing  by  themselves,  will  confer  a  tenancy  in  common,  may  show 
that  it  was  the  testator's  intention  to  confer  an  estate  in  joint-tenancy,  as  by 
a  gift  over  being  only  to  take  effect  after  the  decease  of  the  survivor  of 
several  persons  {Stephens  v.  Hide,  Ca.  t.  Talb.  27;  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50 ;  Armstrong  v.  Eldridge,  3  Bro.  C.  C.  215 ;  Tucherman  v. 
Jefferies,  3  Bac.  Abr.  "Joint-Tenants,"  (F)  681,  6  Ed. ;  11  Mod.  108; 
Tonmletf  v.  Bolton,  1  My.  &  K.  148;  M^Dermott  v.  Wallace,  5  Beav. 
142 ;  Pearce  v.  Edmeades,  3  Y.  &  Coll.  Exch.  Ca.  246 ;  Ashley  v.  Ashley, 
6  Sim.  358) ;  the  intention,  however,  must  be  clear.  Surd  v.  Lentliall, 
Sty.  211. 

In  Doe  d.  Borwell  v.  Ahey,  1  Mau.  &  Sel.  428,  the  testator  devised  an 
estate  to  three  sisters  by  name,  for  and  during  their  joint  natural  lives,  and 
the  natural  life  of  the  survivor  of  them,  to  take  as  tenants  in  common  and 
not  as  joint-tenants,  remainder  to  trustees  after  the  determination  of  their 
respective  estates,  "  during  the  respective  lives  of  his  said  three  sisters  and 
the  life  of  the  survivor  of  them,"  to  preserve  contingent  remainders ;  and 
'*  from  and  after  the  respective  decease  of  his  said  three  sisters  and  the 
decease  of  the  survivor  of  them,"  remainder  over.  It  was  held  by  the 
Court  of  King's  Bench,  that  the  three  sisters  took  as  joint-tenants.  "  The 
fair  construction,"  said  Bailey,  J.,  "  is  to  treat  it  as  a  devise  to  the  sisters  as 
tenants  in  common  with  benefit  of  survivorship,  and  thereby  give  effect  to 
all  the  words.  A  tenancy  in  common,  with  benefit  of  survivorship,  is  a 
case  which  may  exist,  without  being  a  joint-tenancy,  because  survivorship 
is  not  the  only  characteristic  of  a  joint- tenancy."  See  also  Hatton  v. 
Finch,  4  Beav.  186 ;  In  re  Draheley's  Estate,  19  Beav.  395. 

Upon  the  same  principle,  although  the  words  "  equally  to  be  divided  or 
enjoyed,"  may  be  made  use  of,  it  may  appear  to  be  the  intention  of  the 
testator  upon  the  whole  wiU  taken  together,  to  give  an  estate  in  joint- 
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tenancy  and  not  an  estate  in  common.  Thus  in  Cookson  y.  Bingham^  17 
Bear.  262,  where  the  testator  devised  his  estates  in  Westmoreland  to  his 
three  daughters,  ''  to  be  jointly  and  equally  enjoyed  or  divided  in  case  of 
marriage  of  any  of  them,  and  they  or  the  survivor;  in  the  case  of  death, 
are  hereby  fully  authorized  to  dispose  of  the  same  by  will  or  assignment." 
It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  first  words  gave  the  fee,  and 
the  latter  created  a  joint-tenancy,  and  ih&t  the  survivor  alone  had  power 
to  devise. 


IV.   Tenancy  by  Entireties. 

Where  an  estate  is  conveyed  or  devised  to  a  man  and  hb  wife  during 
coverture^  they  are  said  to  be  seised  as  tenants  by  entireties^  that  is  to  say, 
each  is  seised  of  the  whole  estate,  or  per  tout,  and  not  per  my  et  per  tout, 
as  joint-tenants  (Co.  Litt.  326  a;  3  Co.  27  b ;  8  Co.  72) ;  so  that  upon  the 
death  of  one  of  them,  the  other  takes  the  whole  estate,  not  by  the  happening 
of  that  event,  but  under  the  original  limitation.  But  although  there  is  in 
fact  no  survivorship,  the  effect  is,  that  the  surviving  husband  or  wife  takes 
the  whole  estate,  not  as  a  new  acquisition,  but  as  an  estate  freed  from  par- 
ticipation by  another  (Watk.  Convey,  by  Mor.  Coote  &  Cov.  170, 8tb  Ed.). 
During  coverture  the  husband  alone  can  only  convey  his  own  interest,  and 
in  order  to  convey  the  whole  interest,  the  wife  (except  in  the  case  of  a  term 
of  years,  which  the  husband  can  assign  so  as  to  bind  her  interest  (lb.  171)) 
must  concur,  under  3  &  4  Will.  4,  c.  74. 

The  consequence  of  this  tenancy  is,  that  if  a  conveyunce  or  devise  be 
made  to  a  husband  and  wife,  and  another  person,  the  husband  and  wife  will 
take  one  moiety  only,  and  the  third  person  the  other  moiety.  ''  The  cause 
is,"  says  Litdeton,  ''  for  that  the  husband  and  wife  are  but  one  person  in 
law,  and  are  in  like  case  as  if  an  estate  be  made  to  two  joint-tenants,  where 
the  one  hath  by  force  of  the  joinljire  the  one  moiety  in  law,  the  other  the 
other  moiety."  Litt.  s.  291 ;  see  also  Lewin  v.  CoXy  Moore,  558,  pL  759; 
Skinn.  182 ;  Bricker  v.  Whatley,  1  Vem.  283. 

So,  likewise,  where  there  is  a  bequest  of  personalty  to  a  husband  and 
wife  and  a  third  party,  in  words  which  would  confer  a  joint-tenancy  in  the 
case  of  other  persons,  the  husband  and  wife  take  only  one  share  {Atekestm 
v.  Atchesony  11  Beav.  485;  Moffat  v.  Bumie,  16  Beav.  298;  18  Beav. 
211);  and  precisely  the  same  reasons  apply  to  a  gift  to  the  husband  and 
wife  in  words  ordinarily  conferring  a  tenancy  in  conunon.  Thus  in  a  recent 
case,  where  a  testator  bequeathed  the  sum  of  ^00  unto  and  amongst  J.  C. 
and  C.  his  wife,  and  W.  L.  in  eqtuil  shares  and  proportions ;  it  was  held  by 
the  Lords  Justices  of  the  Court  of  Appeal,  that  J.  C.  and  C.  his  wife  took 
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one  moiety^  and  W.  L.  the  other  moiety,  although  in  another  part  of  the 
Willi  three  legacies  of  dOOZ.  were  given  to  J.  C,  C.  his  wife  and  W.  L.  In 
re  Wylde*8  Estate^  2  De  Gex,  Mac.  &  Gord.  724.  See  also  Warrington  v. 
Warringtony  2  Hare,  54 ;  sed  vide  Paine  v.  Wagner,  12  Sim.  184 ;  Bricker 
V.  Whatley,  1  Vem.  233;  Lewin  v.  Cox,  Moore,  558,  pi.  759;  Attorney- 
General  v.  Bacchus,  9  Price,  30 ;  11  Price,  547. 

A  conveyance  or  devise  to  a  man  and  woman  in  fee  who  afterwards 
intermarry,  will  not  make  them  tenants  by  entireties,  as  they  will  be  joint- 
tenants  both  before  and  after  marriage,  and  the  husband  may  at  any  time, 
by  alienation,  sever  his  moiety.  Co.  latt.  187  b,  356;  1  Prest  Convey.  55, 
155 ;  2  Prest  Abs.  39. 


(    732    ) 


ELLIOT   V.    DAVENPORT(a). 


De  Term.  S.  Michaelis,  1705. 

[Reported  1  P.  Wms.  83.] 

Lapse.] — A.  bequeathed  to  B.  400Z.  which  he  owed  hiniy  provided  he 
shotUd  pay  thereout  several  sums  to  his  children  ;  the  rest  he  freely 
gives  him,  and  directs  his  executors  to  deliver  up  the  security ^aind  not 
to  claim  any  part  of  the  debt,  but  to  give  such  release  as  B.,  his 
executors,  ^c,  should  require.  B.  dies  in  the  life  of  A.: — Decreed, 
this  was  a  lapsed  legacy. 

SIR  WILLIAM  ELLIOT  was  indebted  unto  Anne  Davenport  in  400t 
by  recognizance ;  and  afterwards  Anne  Davenport  by  her  will  gave  and 
bequeathed  unto  Sir  William  Elliot^  his  executors,  administrators  and 
assigns,  the  sum  of  400Z.  which  he  owed  her,  together  with  all  interest 
due  for  the  same,  provided  that  he  the  said  Sir  William  Elliot  should 
pay  out  of  the  said  4002.  the  several  legacies  thereinafter  mentioned 
to  his  children  (amounting  to  about  1501.) ;  and  the  residue  of  the  said 
4001.  she  gave  to  the  said  Sir  William  Elliot,  his  executors,  adminis- 
trators and  assigns ;  and  by  her  said  will  desired  and  appointed  her 
executors  not  by  any  means  to  claim  or  meddle  with  the  said  400^, 
but  that  they  should  freely  deliver  up  the  security  for  the  same  into 
the  hands  of  the  said  Sir  William  Elliot,  his  executors,  administrators 
and  assigns,  and  seal  and  execute  unto  the  said  Sir  W^illiam  Elliot, 
&c.,  all  such   reasonable  releases  and  discharges,  and  acknowledge 

(a)  S.  a  2  Vera.  521 ;  1  Eq.  Ca.  Abr.  296,  pi.  1 ;  2  Eq.  Ca.  Abr.  540,  pL  i 
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satisfaction  for  the  said  400Z.,  for  the  safety  of  Sir  William  Elliot,  &c., 
as  the  said  Sir  William  Elliot,  &c.,  should  think  fit. 

Sir  William  Elliot  died  in  the  lifetime  of  the  testatrix,  after  which 
the  testatrix  died ;  and  William  Elliot,  the  heir  of  Sir  W^illiam, 
brought  this  bill  against  the  executor  of  Mrs.  Davenport  in  order  to 
be  discharged  of  this  recognizance. 

Upon  which  the  question  was,  concerning  so  much  of  the  400/.  as 
was  to  remain  to  Sir  William  after  payment  of  the  legacies  to  his 
children,  whether  that  was  not  a  lapsed  legacy  by  reason  of  the  death 
of  Sir  William  before  the  testatrix. 

1st  It  was  agreed  by  the  Court,  and  likewise  by  the  counsel  on 
both  sides,  that  where  one  gives  a  legacy  to  a  man,  his  executors, 
administrators  and  assigns,  if  in  such  case  the  legatee  dies  in  the  life 
of  the  testator,  though  the  executors  are  named,  yet  the  legacy  is  lost ; 
for  the  words  ''executors,  administrators  and  assigns"  are  void,  being 
but  surplusage,  et  expressio  eorum  qucB  taciti  insunt  nil  operaiur ;  and 
they  are,  by  supposition  of  law,  named  only  to  take  in  succession  and 
by  way  of  representation,  as  an  heir  represents  the  ancestor  in  case  of 
an  inheritanpe ;  and  to  this  purpose  Brett  and  Rigden's  Case  (Plowd. 
340)  was  cited,  where  lands  being  devised  to  a  man  and  his  heirs,  and 
the  devisee  dying  in  the  life  of  the  testator,  it  was  held  that  the  devise 
was  void,  and  the  heir  could  not  take  (J) ;  consequendy,  if  the  question 
here  had  depended  upon  this  clause  only,  the  legacy  had  been  lost. 

^dly.  It  was  held,  that  a  will  might  be  so  penned,  as  that  though 
the  legatee  died  in  the  life  of  the  testator,  yet  his  executors  should 
have  the  legacy ;  but  then  it  ought  to  appear  in  the  will  plainly,  and 
by  direct  words,  that  this  was  the  testator's  intention ;  and  though  a 
will  could  not  (as  was  allowed)  enure  as  a  release  (c),  even  supposing 
it  to  be  sealed  and  delivered,  for  want  of  its  taking  effect  in  the  • 
testator's  lifetime,  yet,  provided  it  were  expressed  to  be  the  intention 
of  the  party  that  this  debt  shpuld  be  discharged,  the  will  would  operate 
accordingly. 

Lord  Keeper  Cooper  therefore  said,  that  if  this  question  had  de- 
pended only  upon  the  latter  clause,  (viz.)  that  this  security  should  be 

(ft)  .SL  C.  11  East,  551,  note(<;). 

(c)  1  Vent  39;  Bider  v.  Wager,  2  P.  Wms.  S82. 
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delivered  np  to  Sir  William  Elliot,  his  executors,  administrators  or 
assigns,  in  such  case  it  would  be  plainly  an  absolute  discharge  of  the 
debt,  though  the  testatrix  had  survived  the  legatee. 

So  that  the  question  was  reduced  to  this,  whether  the  latter  clause 
was  to  be  taken  as  distinct  from,  or  independent  of,  the  former  clause, 
in  which  case  the  legacy  would  subsist ;  or  whether  it  ought  to  be 
looked  upon  as  ancillary  to  and  dependent  upon  it  (scil.)  if  the  legacy 
took  effect,  then,  and  then  only,  the  executor,  in  consequence  of  it,  was 
to  release. 

And  his  Lordship  decreed,  that  this  latter  clause  was  dependent 
upon  the  former ;  and  therefore  that  the  legacy,  being  a  lapsed  legacy, 
upon  the  former  clause,  the  latter  did  not  prevent  it  That  what  made 
such  construction  appear  the  more  reasonable  was,  that  the  like  clause, 
in  much  the  same  words,  was  added  to  the  other  legacies  given  by  the 
same  will,  which  could  not  operate  by  way  of  release  or  extinguish- 
ment; and  though  it  might  be  the  intent  of  the  testatrix  that  the 
executors  of  the  legatee  should  have  the  benefit  of  the  legacy  (as 
probably  this  is  always  the  intent  where  a  legacy  is  given  to  a  man,  his 
executors,  &c.),  yet  the  law  being  otherwise,  such  intent  must  not 
prevail ;  for  which  reason,  a  will  that  designs  to  prevent  the  lapsing  of 
a  legacy,  by  the  death  of  the  legatee  in  the  life  of  the  testator,  ought 
to  be  specially  penned  (d). 

Note. — ^The  Master  of  the  Rolls,  who  heard  this  cause  the  day 
before,  but  adjourned  it  over  for  the  Lord  Keeper's  determination 
(before  whom  it  had  been  in  part  first  heard),  was  of  another  opinion. 
The  Lord  Keeper  also  said  it  was  a  doubtful  case. 


Elliot  V.  Davenport  is  a  leading  case  upon  the  well-established  role, 
that  a  testamentary  dispoHtion  will  lapse  by  the  death  in  the  lifetime  of  the 
testator  of  the  party  to  whom  a  benefit  is  thereby  given  ;  and  it  was  admitted 
there  by  the  counsel  on  both  sides,  and  agreed  to  by  the  Court,  that  the 

{d)  An  appeal  was  brought  from  this  decree  to  the  House  of  Lords,  but  before  hesring 
the  parties  agreed. 
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mere  addition  of  words  of  limitation  will  not  take  a  case  out  of  the  general 
nile.  If,  therefore,  a  bequest  to  a  man  be  followed  by  such  words  as  ''  his 
executors,  administrators  and  ansigns,"  or  ''  his  representatives,'*  they  will 
not  prevent  the  lapse  of  a  legacy  by  the  death  of  the  legatee  in  the  lifetime 
of  the  testator ;  for  they  are  considered  as  only  descriptive  of  the  interest 
bequeathed,  and  because  those  who  take  by  representation  only,  cannot  be 
entitled  to  anything  to  which  the  person  whom  they  represent  never  had 
any  title.  See  Corhyn  v.  French^  4  Yes.  418;  ante,  p.  408;  Shuttle^ 
worth  V.  Oreaves,  4  My.  &  Cr.  35,  39.  The  same  doctrine  is  applicable 
to  a  limitation  to  a  man  *'  and  his  heirs,"  as  the  heirs  merely  take  by  way 
of  representation.  Brett  v«  Rigden,  Plowd.  345 ;  Fuller  v.  Fuller^  Cro. 
Eliz.  422 ;  TTynn  v.  TTynn,  3  Bro.  P.  C.  95,  Toml.  Ed.  See  also  Oood- 
right  V.  Wright,  1  P.  Wms.  397  j  Ambrose  v.  Hodgson,  3  Bro.  P.  C. 
416,  Toml.  Ed. 

The  rule  as  to  lapses  is  equally  applicable  to  cases  where  the  devisee  or 
legatee  is  dead  at  the  time  the  will  is  made,  as  when  he  dies  afterwards 
during  the  life  of  the  testator.    Mayhanh  v.  Brooks,  1  Bro.  C.  C.  84. 

The  principal  case  also  decides,  that  when  the  legacy  is  of  a  debt,  it  b 
liable  to  lapse  in  the  same  manner  as  any  other  gift  by  will.  See  also  Toplis 
V.  Baker,  2  Cox,  118;  MaUland  v.  Adair,  3  Ves.  231. 

The  reporter  indeed  observes,  in  a  note,  that  the  Master  of  the  Rolls  was 
not  of  the  same  opinion  as  the  Lord  Keeper,  and  that  the  Lord  Keeper 
himself  said  it  was  a  doubtful  case.  It  was,  however,  it  is  submitted,  de- 
cided upon  correct  principles,  and  it  has  been  treated  as  a  guiding  authority 
by  subsequent  Judges.  See  Toplis  v.  Baker,  2  Cox,  122 ;  Pickering  v. 
Lord  Stamford,  3  Ves.  493;  Maitland  v.  Adair,  lb.  231;  Izon  v. 
Butler,  2  Price,  34.  See,  however,  and  consider  Sihthorpe  v.  Moxton^  1 
Yes.  49 ;  S.  C.  nom.  Sihthorpe  v.  Moxom,  3  Atk.  580 ;  South  v.  Williams, 
12  Sim.  666 ;  Davis  v.  Elmes,  1  Beav,  131 ;  Williamson  v.  Naylor,  3  Y. 
&  Coll.  Exch.  Ca.  208 ;  Philips  v.  Philips,  3  Hare,  281. 

The  doctrine  of  equity  respecting  lapses  is  applicable  equally  to  cases 
where  the  legatee  takes  under  a  will  made  in  exercise  of  a  power,  as  in 
cases  where  he  takes  under  a  will  simply.  This  was  well  explained  by 
Lord  Hardwicke  in  Duke  of  Marlborough  v.  Lord  Qod<tlphin,  2  Yes.  78, 
in  which  case  Lord  Hardwicke  made  the  following  observations : — '^  I 
admit,"  said  his  Lordship,  ^'  the  principle,  that  where  a  person  takes  by 
execution  of  a  power,  whether  of  realty  or  personalty,  it  is  taken  under  the 
authority  of  that  power ;  but  not  from  the  time  of  the  creation  of  that 
power.  There  is  no  case  that  the  relation  shall  go  back  for  that  which  is 
quite  of  another  nature ;  and  that  is  the  point  which  must  be  contended  for 
here,  that  they  must  take  by  relation,  so  as  to  make  them  take  from  the 
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time  of  the  creation  of  the  power^  for  which  there  is  no  authority,  and  that 
would  be  unreasonable.     The  meaning  that  persons  must  take  under  the 
power,  or  as  if  their  names  had  been  inserted  in  it,  is,  that  they  shall  take  in 
the  same  manner  as  if  the  powers  and  the  instrument  executing  it/ had  been 
incorporated  in  one  instrument ;  then  t^ej  shall  take,  as  if  all  that  was  in 
the  instrument  executing  had  been  expressed  in  that  giving  the  power.    So 
it  is  in  appointments  of  uses.     If  a  feoffment  be  executed  to  such  uses  as  the 
feoffor  shall  appoint  by  will ;  when  the  will  is  made,  it  is  clear  that  the  ap- 
pointee cestui  que  use  is  in  by  the  feoffment,  but  has  nothing  from  the  tim 
of  the  execution  of  the  feoffment,  so  as  to  vest  the  estate  in  him.    The  estate 
will  vest  in  him  according  to  the  nature  of  the  act  done,  and  appointment 
of  the  use,  from  the  time  of  the  testator^s  death.     This,  therefore,  is  not  a 
relation  so  as  to  make  things  vest  from  the  time  of  the  power,  but  according 
to  the  time  of  that  act  executing  the  power ;  not  like  the  referring  back  in 
case  of  assignment  in  a  commission  of  bankruptcy,  for  that  is  by  force  of 
the  statute,  and  to  avoid  mesne  wrongful  acts."     See  also  Oke  v.  Heath,  1 
Ves.  135, 141 ;  Vanderzee  v.  Adorn,  4  Ves.  771 ;  Burges  v.  Manibey,  10 
Ves.  319,  326. 

But  the  general  rule  may,  as  was  admitted  in  the  principal  case,  be  con- 
trolled by  a  will  specially  penned,  that  is  to  say,  by  the  testator's  intentioo 
appearing  upon  the  face  of  the  will  to  substitute  some  other  person  for  the 
legatee  dying  in  his  lifetime,  though  without  such  substitution  a  mere  decla- 
ration that  a  gift  shall  not  lapse  will  have  no  effect.  Thus  in  Sibley  v.  Cook, 
3  Atk.  572,  a  testatrix  made  her  will  as  follows :  —''  I  give  and  devise  the 
several  legacies  and  sums  following,  which  I  will  shall  be  paid  to  the  geveral 
persons  hereinafter  named ;  and  that  if  any  of  those  persons  should  die 
before  the  same  become  dice  and  payable,  I  miU  that  they,  or  any  of  them, 
shall  not  be  deemed  lapsed  legacies^'  Then  she  particularizes  the  several 
legatees,  and  says,  "  to  A.,  the  wife  of  R.  W.,  and  to  her  executors  or 
administrators,  I  give  the  sum  of  50/."  It  was  held  by  Lord  Hardwicke, 
that  the  legacy  of  50/.  did  not  lapse  by  the  death  of  A.  in  the  lifetime  of  the 
testatrix.  *'  If,"  said  his  Lordship,  ^'  a  man  devises  a  real  estate  to  J.  S. 
and  his  heirs,  and  signifies  or  indicates  his  intention  that  if  J.  S.  die  bdbre 
him,  it  should  not  be  a  lapsed  legacy,  yet,  unless  he  had  nominated  another 
legatee,  the  heir-at-law  [that  is  to  say  the  testator's]  is  not  excluded,  not- 
w^ithstanding  the  testator's  declaration.  So  in  a  devise  of  a  personal  legacy 
to  A.,  though  the  testator  should  show  an  intention  that  the  legacy  should 
not  lapse  in  case  A.  die  before  him,  yet  this  is  not  sufficient  to  exclude  the 
next  of  kin.  But  here,  in  case  A.  dies  before  the  testatrix,  she  expr^y 
provides  against  the  lapsing ;  for  she  says,  '  if  any  of  these  persons  die 
before  the  same  become  due  and  payable,  1  will  that  they,  or  any  of  them, 
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shall  not  be  deemed  lapsed  legacies ;'  and  subsequent  to  this  devises  to  A. 
and  to  her  executors  or  administrators  50L,  so  that,  in  case  of  her  death 
before  the  testatrix,  other  persons  are  named  to  take,  which  distinguishes  it 
from  the  case  I  put  before/' 

Where  the  testator  limits  over  to  the  survivors  the  share  of  anj  of  the 
tenants  in  common  who  may  die,  no  lapse  will  take  place  {Mackinnon  v. 
JPeach,  2  Keen,  555). 

But  where  distinct  legacies  are  given  with  a  clause  of  survivorship, 
the  general  rule  is,  that  unless  the  clause  be  extended  bj  particular 
words,  it  attaches  only  to  the  original  shares,  and  does  not  affect  the 
accming  shares.  **  As  where  a  man  gives  a  sum,  suppose  of  1,000/.,  to 
be  divided  amongst  four  persons  as  tenants  in  common,  and  that  if  one  of 
them  die  before  twenty-one  or  marriage,  it  shall  survive  to  the  other :  if  one 
dies,  and  three  are  living,  the  share  of  that  one  so  dying  will  survive  to  the 
other  three;  but  if  a  second  dies,  nothing  will  survive  to  the  remainder  but  the 
second's  original  share,  for  the  accruing  share  is  as  a  new  legacy,  and  there 
18  no  further  survivorship."  Per  Lord  Hardwicke  in  Pain  v.  Benson,  3 
Atk.  80:  see  also  Perkins  v.  Micklethmaite,  1  P.  Wms.  274;  Budge  v. 
Barker,  Ca.  t.  Talb.  124 ;  JEx  parte  West,  1  Bro.  C.  C.  575 ;  Crowder 
V.  Stone,  3  Russ.  217;  Bickett  v.  Ouillemard,  12  Sim.  88;  Bright  v. 
Borne,  3  My.  &  K.  316.  This  rule,  although  disapproved  of,  has  never- 
theless been  always  acted  upon ;  and  notwithstanding  Lord  Hardwicke,  in 
Pain  V.  Benson,  thought  that  the  circumstances  of  the  case  took  it  out  of 
the  rule,  the  authority  of  his  decision  has  been  questioned.  See  Ex  parte 
West,  1  Bro.  C.  C.  575. 

The  principal  exception  to  the  rule  is  where  the  disposition  is,  not  of 
separate  legacies,  but  of  one  aggregate  fund,  which  the  testator  meant 
should  remain  an  aggregate  fund,  and  should  not  be  broken  into  fragments, 
if  some  of  the  persons  to  whom  interests  in  it  were  given,  happened  to  die. 
Per  Sir  Thomas  Plumer,  M.  R.,  in  Barker  v.  Lea,  T.  &  R.  415 ;  see  also 
Worlidge  v.  Churchill,  3  Bro.  C.  C.  465 ;  Bt/re  v.  Marsden,  2  Keen,  564 ; 
4  My.  &  Cr.  231 ;  SiUick  v.  Booth,  1  Y.  &  Coll.  C.  C.  121. 

The  opmion  both  of  Lord  Chief  Baron  Eyre  and  Lord  Brougham  coincide 
with  that  of  Lord  Hardwicke,  that  in  order  to  prevent  a  lapse  it  is  not  suffi- 
cient for  the  testator,  merely  by  a  negative  provision,  to  say  that  a  lapse 
shall  not  take  place  by  the  predecease  of  the  legatee,  but  he  must  actually 
designate  a  substitute  for  him  on  the  happening  of  that  event.  Thus  in 
Toplis  V.  Baker  (2  Cox,  121),  Chief  Baron  Eyre  says,  ''  Put  the  case 
of  a  testator  saying,  / 1  give  to  A.,  and  if  A.  shall  die  before  me,  yet  I 
do  not  mean  the  legacy  shall  lapse;'  I  should  not  know  how  to  prevent  this 
legacy  lapsing ;  but  if  the  testator  had  said,  '  If  A.  shall  die,  I  mean  his 
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executors  shall  take  it/  then  I  understand  the  effect  very  dearly,  the  exe- 
cutors being  specially  mentioned  and  substituted  for  the  legatee."  And  see 
the  remarks  of  Lord  Brougham  in  Qittingn  y.  M'Dermott,  2  My.  k  K. 
75,  76 ;  and  see  Johnson  y.  Johnson^  4  Beay.  318  $  Long  y.  Watkinumy  21 
L.  J.,  Ch.,  844 ;  Hewitson  y.  Todhunter,  22  L.  J.,  Ch.,  76;  HinchUffe 
y.  Westwood,  2  De  G.  &  Sm.  216. 

In  Bi'idge  y.  Abbot  (3  Bro.  C.  C.  224),  where  the  testatrix  haying 
substituted  for  the  legatees  dying  in  her  lifetime  their  ''legal  representa- 
tiyes,"  on  the  death  of  one  of  the  legatees,  Lord  AWanley,  M.  R.,  held  that 
the  legacy  did  not  liaise,  but  went  to  such  persons  as  would  haye  been  entitled 
as  his  next  of  kin  at  the  death  of  the  testatrix,  in  case  he  had  at  that  time 
died  intestate.  See  also  Vcnux  y.  Sendersouy  I  J.  k  W.  388,  DOte  (c); 
Bone  y.  Cook,  M'CleU.  168 ;  S.  C.  13  Price,  332;  Collins  y.  Johmon,  8 
Sim.  856,  note  (e). 

It  seems  now  to  be  decided,  that  the  intention  of  substitution  will  be 
implied  where  there  is  a  gift  to  a  person  or  his  personal  representatiyes  or  his 
heirs.  See  Qittings  y.  M^Bermoti,  2  My.  &  K.  69,  there  the  testslor  gare 
to  the  children  of  his  sister,  the  late  £.  W.  (whose  names  he  enumerated), 
*^  or  to  their  heirs,"  certain  legacies.  And  he  also  gaye  all  the  residue  of  his 
property  "  in  equal  shares  to  each  of  his  sisters,  M.  S.  and  S.  G.,  and 
upon  their  deaths  respectiyely  to  their  heirs."  Three  of  the  children  of 
E.  W.  and  both  the  sisters  died  in  the  lifetime  of  the  testator.  It  was  held 
by  Sir  John  Leach,  M.  R.,  and  by  Lord  Chancellor  Brougham  on  appeal, 
first,  that  the  legacies  to  those  children  did  not  lapse,  but  that  their  next  of 
kin  took  by  substitution  at  the  death  of  the  testator ;  and  secondly,  that  the 
next  of  kin  of  M.  S.  and  of  S.  G.,  Hying  at  the  death  of  the  testator,  were 
entitled  by  substitution  to  the  gift  of  the  residue.  With  reference  to  the 
first  question  (which  both  the  learned  Judges  considered  to  be  free  from 
difficulty),  the  Master  of  the  Rolls  obseryed,  '^  A  will  speaks  from  the  death 
of  the  testator,  unless  his  intention  be  clearly  manifested  to  the  contrary. 
When,  therefore,  the  testator  ^yes  the  sey^ral  legacies  of  stock  to  the  chil- 
dren of  his  sister,  or  to  their  representatiyes,  he  plainly  intends,  that  if  any  of 
the  children  should  not  be  living  at  his  death,  their  representatiyes  should 
take  by  substitution.  This  is  the  effect  of  the  word  '  or,'  which  difiPers  wholly 
fi*om  that  which  must  haye  been  giyen  to  the  bequest,  had  the  word  'and' 
been  used.''  With  regard  to  the  second  question,  both  the  leaned  Jadlges 
also  thought,  although  it  was  considered  more  difficult  than  the  former,  that 
-the  words  in  the  residuary  clause  imported  an  intention  on  the  part  of  the 
testator  to  giye  the  residue  of  his  estate  by  way  of  substitution  upon  the 
respective  deaths  of  his  sisters.  But  Lord  Brougham  obseryed,  that  his 
opinion  as  to  the  construction  to  be  put  upon  the  words  ^'  upon  their  deaths," 
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rested  not  only  upon  the  words  taken  by  themselves,  but  upon  the  whole 
context,  and  the  preceding  parts  of  the  will.  That  the  current  of  authorities 
upon  analogous  cases,  there  being  none  upon  the  expressions  there  employed, 
would  certainly  lead  to  the  conclusion,  that  if  the  gift  stood  alone,  a  lapse 
could  not  easily  be  prevented;  and  that  his  opinion  was  formed  upon  the 
construction  of  the  foregoing  gifts  to  the  sister's  children  precluding  a  lapse 
as  to  those  legacies,  and  that  there  arose  from  thence  an  inference  not  to  be 
avoided  or  resisted,  that  the  words  employed,  touching  the  residue  must  be 
taken  in  a  like  sense.    See  also  Cotton  v.  Cotton,  2  Beav.  67. 

This  last  class  of  cases  must,  however,  be  carefully  distinguished  from 
another  one,  at  first  sight  very  similar,  when  the  gift  of  the  legacy  to  the 
legatee,  ^*  or  his  executors  or  administrators,"  **  or  his  personal  representa- 
tives,''  not  being  immediate,  but  expectant  upon  a  life  interest,  the  rule  as  to 
lapse  will  apply ;  for  in  th«  latter  class  of  cases  the  testator  may  merely  have 
intended  to  provide  against  the  death  of  the  legatee,  between  his  onm  dececue 
and  that  of  the  tenant  for  life.  Since,  therefore,  there  is  a  period  to  which 
the  gift  ''  to  the  executors  or  administrators  or  personal  representatives"  of 
the  legatee  may  refer,  without  interfering  with  a  lapse  in  the  event  of  his 
death  bef<M«  the  testator,  the  intention  on  the  part  of  the  testator  to  provide 
against  that  contingency  is  not  sufficiently  strong  to  counteract  the  general 
rule;  so  that  if  the  legatee  die  during  the  life  of  the  testator,  his  legacy  will 
be  lost  (1  Rop.  Leg.  468,  4th  £d. ;  Corbyn  v.  French,  4  Yes.  435 ;  Bone 
V.  Cook,  M^Clell.  Exch.  Ca.  168 ;  13  Price,  332 ;  Hutcheson  v.  Hamr- 
mond,  3  Bro.  C.  C.  128) ;  and  the  principle  which  governs  the  case  of 
legatees  of  the  corpus  predeceasing  one  who  takes  a  life  interest  in  the  first 
instance,  has  been  applied  to  legatees  dying  before  the  time  of  payment, 
when  that  is  a  given  time  fixed  by  the  will,  and  when  the  substitution  is 
made  with  reference  to  the  first  taker's  dying  before  that  time.  See  Tidmell 
y.  Ariel,  3  Madd.  403 ;  in  which  case  (amongst  several  legacies)  the  testator 
gave  a  legacy*  of  600/.  to  A.  and  he  afterwards  directed  that  his  several 
legacies  should  be  paid  by  his  trustees  at  the  end  of  one  whole  year  after  his 
decease,  or  to  their  several  and  respective  heirs.  On  the  death  of  A.  in 
the  lifetime  of  the  testator,  it  was  argued'  that  the  direction  was  inconsistent 
with  a  mere  personal  gift  to  A.,  and  was,  therefore,  a  substitution  of  a  new 
legatee  in  the  event  of  his  dying  before  the  testator ;  but  Sir  J.  Leach, 
y.  C,  held  that  the  legacy  had  lapsed ;  observing,  that  if  the  direction  had 
been  that  the  respective  legacies  should  at  his  death  be  paid  to  the  legatees 
or  their  respective  heirs,  the  inconsistency  contended  for  would  have  existed: 
but  a  payment  to  the  representative  at  the  end  of  a  year  after  the  testator's 
deaths  if  the  testator  be  not  then  living,  was  not  inconsistent  with  a  peraonal 
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gift  to  the  legatee.     See  also  Humherstane  v.  Stanton,  1  V.  &  B.  385; 
Williams  t.  JoneSf  1  Rubs.  517 ;  Smith  v.  Oliver,  11  Bear.  494. 

Parol  evidence  dehors  the  will  is  not  admissible  to  prove  the  intention 
of  the  testator,  that  words  of  limitation  should  be  taken  as  words  of 
substitution.  Thus  in  Mayhank  v.  Brooks,  1  Bro.  C.  C.  84,  the  testator 
(whose  father  was  indebted  to  Maybank)  left  a  legeusy  of  850^,  exactly 
equivalent  to  the  debt,  to  Majbank,  his  executors,  administrators  or 
assigns,  Maybank,  at  the  time  when  the  legacy  was  given,  was  dead,  bat 
of  this  no  notice  was  taken  in  the  will.  The  personal  representative  of 
Maybank  filed  a  bill  for  the  legacy,  insisting  that  the  words  in  the  will,  *^  his 
executors,  administrators  or  assigns,"  made  the  same  transmissible;  that 
it  was  the  same  as  if  he  had  said, ''  and  if  he  shall  be  dead,  I  give  the  same 
to  such  person  or  persons  as  shall  be  his  executor,  administrator  or  assogn, 
&c ;"  and  that  he  meant  the  legacy  to  go  to  the  family  of  Maybank  in 
payment  of  the  debt  The  original  debt  was  not  otherwise  proved  in  the 
cause  than  by  the  recital  in  the  will.  But  the  plaintiff  proposed  to  read  parol 
evidence  of  the  testator's  knowledge  that  Maybank  was  dead,  and  his  intent 
that  the  legacy  should  go  to  such  person  as  should  be  his  representative. 
Lord  Thurlow,  however,  rejected  the  evidence :  '^  The  only  &ct,"  he  ob- 
served, ^*  to  which  evidence  is  offered  is,  that  the  death  of  Maybank  was 
within  the  knowledge  of  the  testator.  The  end  to  which  it  is  to  be  read 
is,  that  the  legacy  was  meant  to  be  transmissible ;  that  could  not  be  from 
a  legatee  who  had  been  dead  several  years.  But  it  is  argued  at  the  bar,  that 
the  legacy  will  amount  to  this:— 'I  give  to  Maybank,  whom  I  know  to 
be  dead,  if  he  shall  be  alive,  but  if  he  shall  be  dead,  to  his  executors  and 
administrators,  or  (still  more  absurdly)  to  his  assigns.'  It  is  argued  at  the 
bar,  that  evidence  may  be  read  to  raise  as  well  as  to  dissolve  an  ambiguity 
in  a  will ;  this  is  good  law,  for  it  must  be  raised  by  evidence.  It  has  gone 
so  far  as  to  give  the  legacy  to  a  certain  person,  where  there  was  no  such 
person  in  existence  as  was  described  in  the  will,  as  to  ^  John  a  Style,'  where 
there  was  no  such  person,  but  the  testator  used  to  call  a  certain  person  '  John 
a  Style.'  All  the  cases  of  the  admission  of  parol  evidence  are  short  of  this. 
I  must,  accordingly,  decree  the  legacy  to  Maybank  to  be  lapsed/' 

When  a  person  devises  to  the  uses  of  the  will  of  another  person,  there 
will  be  a  lapse,  unless  the  devisee  survive  both  of  the  testators.  Culsha  v. 
Cheese,  7  Hare,  236, 245. 

Where  there  is  a  devise  or  bequest  to  two  or  more  persons  as  joint-tenants, 
there  will  be  no  lapse  unless  all  die  in  the  life  of  the  testator,  for  the  share 
which  any  joint-tenant  would  have  taken,  had  he  not  died  before  the  testator, 
will  go  to  the  survivor  or  survivors  (Davis  v.  Kemp,  Carter,  4, 5 ;  1  £q.  Ca. 
Abr.  216 ;  Buffar  v.  Bradford,  2  Atk.  220 ;  Morley  v.  Bird,  3  Ves.  628; 
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ante,  p.  712) ;  and  from  whatever  cause  it  happens  that  one  of  the  joint- 
tenants  cannot  take,  the  other  will  take  the  whole.  See  Dorvset  y.  Sweet, 
Amh.  175,  where  some  of  the  joint-tenants  not  being  able  to  take,  by  reason 
of  uncertainty  in  the  description,  it  was  held,  that  the  whole  went  to  one 
of  the  joint-tenants  to  whom  that  objection  did  not  apply.  So  in  Humphrey 
V.  TayleuVf  Amb.  136,  where  a  testator  bequeathed  a  residue  to  A.  and  B., 
and  by  codicil  revoked  the  bequest  as  to  A.,  it  was  held,  that  B.  took  the 
whole.  See  also  Larhins  v.  Larkins,  3  Bos.  &  Pul.  16 ;  Short  d.  OastreU 
V.  Smith,  4  East,  419. 

Where,  however,  there  is  a  devise  or  bequest  to  persons  nominatim  as 
tenants  in  common,  on  the  decease  of  one  of  them  in  the  li&time  of  the 
testator,  or  on  failure  of  the  gifl  to  one  of  them  from  any  cause,  there  will  be 
no  survivorship  of  his  share  to  the  others,  but  it  will  lapse.  Bagwell  v. 
Dry,  1  P.  Wms.  700 ;  Page  v.  Page,  2  P.  Wms.  489 ;  Man  v.  Man,  2 
Stra.  905 ;  Owen  v.  Owen,  1  Atk.  494 ;  Peat  v.  Chapman,  1  Ves.  542 ; 
Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503 ;  1  L.  Cas.  Eq.  557;  Creswell  v. 
Cheslyn,  2  Eden,  123;  S.  C.  3  Bro.  P.  C.  246,  Toml.  Ed. 

Where,  however,  a  devise  or  bequest  is  to  persons  as  a  class,  and  the 
individuals  comprising  it,  can  only  be  ascertained,  at  the  death  of  the 
testator,  there,  although  they  are  made  tenants  in  common,  those  only 
who  are  living  at  the  testator's  death  will  be  entitled  to  the  whole,  and  no 
lapse  will  take  place,  although  others  may  have  died  in  his  lifetime.  For 
instance,  if  property  be  given  to  the  children,  or  brothers  and  sisters  of  A., 
equally  to  be  divided  between  tliem,  the  whole  will  vest  in  any  one  or  more 
of  the  class  who  may  survive  the  testator  (see  Viner  v.  F7*ancis,  and  note, 
ante,  p.  642 ;  Doe  d.  Stewart  v.  Sheffield,  13  East,  526 ;  Martin  v.  Wilson, 
8  Bro.  C.  C.  324 ;  see  Shuttleworth  v.  Oreaves,  4  My.  &  Cr.  35).  So 
where  there  is  a  legacy  to  a  person  for  life,  and  afler  his  decease  to  his 
children,  although  the  parent  die  in  the  lifetime  of  the  testator,  there  will 
be  no  lapse,  but  such  of  the  children  as  are  living  at  the  death  of  the  tes- 
tator will  take  the  whole.  Lee  v.  Pain,  4  Hare,  250 ;  sed  vide  Allen  v. 
Callow,  3  Ves.  289;  Acherman  v.  Burrows,  3  Y.  &  B.  54. 

It  seems  the  result  will  be  the  same  in  the  case  of  a  bequest  to  next 
of  kin  or  relations.  HanCs  Trusts,  2  Sim.  N.  S.  106,  111 ;  Bridge  v. 
Abbot,  3  Bro.  C.  C.  224;  Vaux  v.  Henderson,  IJ.  &  W.  388,  n. 

Upon  the  same  principle  it  has  been  held,  that  where  it  appears  to  have 
been  the  testator's  intention  to  make  a  gift  to  executors  as  a  class,  the  whole 
subject  of  it  will  vest  in  the  persons  composing  the  class  at  the  death  of  tlic 
testator^  though  the  gifl  be  to  them  as  tenants  in  common  (Knight  v.  Oould, 
2  My.  &  K.  295).  Where,  however,  it  is  made  to  them  as  individuals  a 
lapse  will  take  place  as  to  the  share  of  any  of  them  who  has  died  before  that 
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period.  See  Barber  t.  Barber ^  3  Mj.  &  Cr.  668.  There  the  testator  gave 
property  to  A.,  B.,  C.  and  D., ''  to  be  dirided  betwixt  them  in  equal  propor- 
tions, and  to  th^r  heirs  for  ever,  which  last^mentioned  foor  persons  I  also 
appoint  as  my  executors.  One  of  the  persons  named  as  executors  renounoed 
probate  and  refused  to  act.  It  was  held  by  Lord  Cottenhamy  C,  that  his 
share  in  the  property  was  a  lapsed  legacy,  and  did  not  devolve  upon  the 
other  three  person^  named  with  him  as  executors.  ''  This/'  said  his  Lord- 
ship, <<  as  all  other  questions  of  construction,  must  depend  upon  the  in- 
tention. A  gift  to  a  class  implies  an  intention  to  benefit  those  who  con- 
stitute the  class,  and  to  exclude  all  others ;  but  a  gift  to  individuals  described 
by  their  several  names  and  descriptions,  though  they  may  together  constitute 
a  class,  implies  an  intention  to  benefit  the  individuals  named.  In  a  gift  to 
a  class  you  look  to  the  description  and  inquire  what  individuak  answer  to 
it;  and  those  who  do  answer  to  it  are  the  legatees  described.  But  if  the 
parties  to  whom  the  legacy  is  givoi  be  not  described  as  a  class,  but  by  their 
individual  names  and  additions,  though  together  constituting  a  class,  thoee 
who  may  constitute  the  class  at  any  particular  time  may  not,  in  any  respect, 
correspond  with  the  description  of  the  individuals  named  as  legatees.  If  a 
testator  give  a  legacy  to  be  divided  amongst  the  children  of  A.  at  a  par- 
ticular time,  those  who  constitute  the  class  at  the  time  will  take ;  but  if  the 
legacy  be  given  to  B.,  C.  and  D.,  children  of  A.,  as  tenants  in  commoD, 
and  one  die  before  the  testator,  the  survivors  will  not  take  the  share  of  the 
deceased  child.  The  question  must  be,  was  the  intention  to  bequeath  to 
those  who  might,  at  the  time,  constitute  the  class,  or  to  certain  individuals 
who,  it  was  supposed,  would  constitute  it  ?"  3  My.  &  Cr.  697 ;  see  also 
Page  v.  Page,  2  P.  Wms.  489 ;  Bain  v.  Lescher,  11  Sim.  397. 

Where  a  legacy  is  given  to  a  person  for  life,  with  remainder  over  ta 
another  legatee,  if  the  tenant  for  life  dies  before  the  testator,  the  remainder 
over  takes  effect  upon  the  death  of  the  testator,  and  it  is  immatmal  that  the 
tenant  for  life  has  a  power  of  appointment.  Hardmck  v.  Thwr$ton,  4  Rusi. 
380 ;  Chatteris  v.  Young,  6  Madd.  30;  Edwards  v.  Saloway,  2  De  Gex  k 
Sm.  248;  2  Ph.  625. 

So  where  there  is  a  bequest  over  in  case  of  the  death  of  the  legatee  before 
a  certain  period,  or  before  the  happening  of  some  event,  although  he  dies 
during  the  testator's  life  before  the  period  specified,  or  before  the  happening 
of  the  event,  there  will  be  no  lapse,  and  the  bequest  over  will  take  effect. 
The  leading  case  upon  this  subject  is  Willing  v.  Baine  (3  P.  Wms*  113). 
There  a  testator  bequeathed  200/.  apiece  to  his  children,  payable  at  their 
respective  ages  of  twenty-one  years ;  and  if  any  of  them  died  before  their 
age  of  twenty-one,  the  legacy  so  given  was  to  go  to  the  surviving  children. 
One  of  the  children  died  in  the  lifetime  of  the  testator  and  before  twenty- 
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one,  and  it  was  held  that  the  legacy  given  to  him  went  to  the  surviving 
children.  See  also  MiUer  v.  Warreuj  2  Vern.  207 ;  Ledsome  v.  Sickman, 
2  Vern.  611 ;  Walker  v.  MaiUf  IJ.  &  W.  1 ;  Humphreys  v.  Homes,  1  Russ. 
&  My.  639;  Mackinnon  v.  Peach,  2  Keen^  555. 

Bat  where  the  legatee  has  survived  the  specified  period  or  event,  and  the 
contingency  upon  which  the  legacy  is  given  over  has  not  happened,  the 
legacy  will  lapse  by  the  death  of  the  legatee  in  the  lifetime  of  the  testator. 
Thus  in  Bumberstone  v.  Stanton,  1  V.  &  B.  385,  there  was  a  bequest  afler 
the  decease  of  his  wife  to  the  testator's  son  Joseph,  on  his  completing  and 
fully  accomplishing  his  apprenticeship,  with  the  dividends  in  the  mean  time 
for  maintenance ;  and  in  case  he  should  die  before  he  accomplished  his 
apprenticeship,  then  and  in  such  case  to  the  other  children.  Th^  legatee 
having  completed  his  apprenticeship,  died  in  the  testator^s  lifetime ;  it  was 
held  by  8ir  W.  Grant,  M.  R.,  that  the  legacy  lapsed.  "  It  is  contended," 
said  his  Honor,  *^  that  though  the  legatee  has  survived  the  specified  period  or 
event,  and  though  the  contingency  upon  which  alone  the  legacy  is  given  over, 
has  not  happened,  still  the  bequest  over  is  to  take  effect.  If  Joseph,  having 
completed  his  apprenticeship,  had  survived  the  testator,  it  is  clear  that  the 
legacy  would  have  vested  in  him  absolutely ;  for  its  being  given  from  and 
immediately  after  the  death  of  the  person  entitled  for  life  would  not  have 
suspended  the  vesting.  The  event  which  was  to  bar  the  claim  of  the 
brothers  and  sisters  has  happened ;  as  he  completed  his  apprenticeship  before 
his  death.  His  death  in  the  testator's  life  produces  lapse ;  and  lets  in  the 
residuary  legatees. 

**  There  are  two  cases  decisive  upon  this,  Calthorpe  v.  Oough  (3  Bro. 
C.  C.  994,  n. ;  7  T.  R.  707,  n.) ;  and  Doo  v.  Brabant  (3  Bro.  C.  C.  393; 
4  T.  R.  706).  In  the  former  10,000/.  was  bequeathed  in  trust  for  the  separate 
use  of  Lady  Oough,  and  in  case  she  should  die  in  the  life  of  her  husband, 
according  to  her  appointment,  and  for  want  of  appointment^  among  the 
children ;  but  if  she  should  survive  her  husband,  then  the  whole  to  her. 
The  event  in  which  the  children  were  to  take  did  not  happen,  that  in  which 
she  was  to  take  absolutely,  did ;  but  she  died  in  the  testator's  life ;  and  it 
was  determined  to  be  a  case  of  lapse.  In  Doo  v.  Brabant,  a  legacy  was 
bequeathed  in  trust  for  Sarah  Counsell,  until  she  should  attain  twenty-one, 
and  then  to  transfer  to  her,  in  case  she  should  die  under  twenty-one  leaving 
ehildren,  in  trust  for  her  children ;  and  if  she  should  die  under  twenty-one 
without  leaving  a  child,  or  children,  or,  being  such,  they  should  all  die 
under  twenty-one,  over.  She  attained  twenty-one;  married;  and  had 
children^  but  died  before  the  testatrix,  leaving  two  inftnt  children  sur- 
viving her.  Lord  Thurlow,  according  to  Brown,  seems  to  disapprove  of 
Calthorpe  v.  Oough ;  and  to  incline  to  the  opinion,  that  upon  Jones  v. 
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Westcombj  and  other  cases  of  that  class,  the  children  should  be  let  in  to 
take ;  but  sent  a  case  to  the  Court  of  King's  Bench ;  who  held  with  great 
clearness,  that  the  children  could  take  nothing.  Lord  Kenyon  says,  *  If 
this  event  had  occurred  to  the  testatrix,  most  probably  she  would  have  pro- 
vided for  it,  and  given  the  money  to  the  grandchildren ;  but,  as  she  has  not 
done  so,  we  cannot  make  a  will  for  her.'  (See  ante,  p.  710.)  Lord  Alvanky 
had  made  a  similar  observation  in  Caltkorpe  v.  Oough.  Here,  the  testator 
has  left  his  actual  intention  at  least  as  much  unexplained  as  in  those  cases. 
Therefore,  I  must  abide  by  the  words;  and  according  to  them,  there  is  no 
foundation  for  the  claim  set  up  by  the  defendants."  See  also  Miller  v. 
FaurCf  1  Ves.  85 ;  Williams  v.  Chittyj  3  Ves.  545 ;  Williams  v.  Jones,  1 
Russ.  517  'j  Baker  v.  Hanbury,  3  Russ.  340 ;  Dicken  v.  Clarke,  2  T.  & 
Coll.  Exch.  Ca.  572 ;  Earl  of  Newhurgh  v.  Eyre,  4  Russ.  454. 

Where  a  bequest  is  made  to  a  person  in  trust  for  another,  it  will  not  lapse 
jby  reason  of  the  death  of  the  trustee  in  the  lifetime  of  the  testator.  This 
point  was  decided  by  the  Master  of  the  Rolls,  when  the  principal  case  came 
before  him  (see  8,  C.  2  Vem.  520),  and  his  decision  upon  that  point  was 
not  found  &ult  with  before  the  Lord  Keeper.  See  also  Edles  v.  England, 
Prec.  Ch.  200;  2  Vem.  468;  OkeY.  Heath,  1  Ves.  140;  Inckiquini. 
French,  1  Cox,  1. 

In  the  converse  case  of  the  death,  in  the  life  of  the  testator,  of  a  person 
entitled  under  his  will  to  the  beneficial  interest  of  property,  whereof  the  legal 
interest  is  thereby  devised  to  trustees,  there  will  be  no  lapse  of  the  l^al  estate^ 
which  will  pass  by  the  will.     Doe  d.  Shelley  v.  Edlin,  4  Ad.  &  £11.  582. 

A  charge,  either  of  a  gross  or  annual  sum  upon  devised  property,  will  not 
lapse  by  the  death  of  the  devisee  {Wigg  v.  Wigg,  1  Atk.  382;  Hills  y. 
Worley,  2  Atk.  605;  Oke  v.  Heath,  1  Ves.  135);  but  the  charge  will 
lapse  by  the  death  of  the  person,  in  whose  iavour  it  is  made,  before  the  death 
of  the  testator.  As  to  whether  it  lapses  in  favour  of  the  devisee  or  heir-at-law, 
see  Bland  v.  Wilkins,  1  Bro.  C.  C.  61, n. ;  Tregonwell  v.  Sydenham,  3  Dow, 
210;  Cooke  v.  Stationers*  Company,  3  My.  &  K. 264;  ChrottenorY,  Hair 
Ian,  2  S.  &  S.  498;  Henchman  v.  Attomey-Oeneral,  2  S.  &  S.  496; 
Jackson  V.  Hurlock,  Amb.  487 ;  Barrington  v.  Hereford,  1  Bro.  C.  C. 
61,  cited ;  Baker  v.  Hfill,  12  Ves.  497;  Be  Cooper's  Trusts,  23  L.  J.,  Ch., 
25 ;  17  Jur.  1087. 

The  law  relating  to  lapse  has  been  materially  altered  by  the  Wills  Act  (1 
Vict.  c.  26),  which  enacts,  ''  that  unless  a  contrary  intention  shall  appear 
by  the  will^  such  real  estate  or  interest  therein  as  shall  be  comprised  or 
intended  to  be  comprised  in  any  devise  in  such  will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being  contrary  to  law,  or  otherwise 
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incapable  of  taking  eifect^  shall  be  included  in  the  residoaiy  deyise  (if  any) 
contained  in  each  will."     Sect.  26. 

The  next  provision^  which  relates  to  estates  tail,  is  as  follows :  ''  that  where 
any  person  to  whom  any  real  estate  shall  be  devised  for  an  estate  tail,  or  an 
estate  in  quasi  entail,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue 
who  would  be  inheritable  under  such  entail,  and  any  such  issue  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will."    Sect.  32. 

Lastly,  with  regard  to  gifts  to  the  children  or  other  issue  of  the  testator, 
it  is  enacted,  "  that  where  any  person,  being  a  child  or  other  issue  of  the  tes- 
tator, to  whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed 
for  any  estate  or  interest  not  determinable  at  or  before  the  death  of  such 
person,  shall  die  in  the  hfetime  of  the  testator,  leaving  issue,  and  any  such 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will."  Sect.  33.  See  Winter  v. 
Winter,  5  Hare,  314 ;  Mower  v.  Orr,  7  Hare,  473. 

It  has  been  held  that  the  33rd  section  does  not  apply  to  gifts  under  a 
power  of  appointment,  so  as  to  prevent  a  lapse  upon  the  death  of  a  donee, 
where  there  is  a  gift  over  in  default  of  appointment  (Oriffiths  v.  Oale,  12 
Sim.  327,  354) ;  nor  to  gifts  to  a  class ;  so  that  where  a  legacy  is  given  to 
children  as  a  class,  the  representatives  of  those  who  die,  during  the  life  of 
the  testator,  will  take  nothing.     Olnetf  v.  Bates,  3  Drew.  319,  323. 
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Eceh.  of  Pleas y  Trinity  Tern,  S  Vict.  1839. 
[REPORTED  5  Mees.  &  Wels.  888.] 

ExtarNstc  Evtdekce  in  construing  Wills.]— -4  te$t&ior  devUei 
lands  to  his  son  John  H.  for  life;  and  on  his  decease  to  the  tes- 
tator's  grandson  John  ff.,  eldest  son  of  the  said  John  IT.,  for  life ; 
and  on  his  decease  to  the  first  son  of  the  body  of  his  grandson  John 
H,  in  tail  nudsy  with  other  remainders  over.  At  the  time  ofmaioMg 
the  wiU  the  testator's  som  John  H.  had  been  twice  married;  by  his 
first  wife  he  had  sme  sony  Simony  by  Ms  second  wife  an  eldest  80% 
John,  and  other  younger  childreny  sons  and  daughters : — Held,  that 
evidence  of  the  instructions  given  by  the  testator  for  his  wiMy  and 
of  his  deqlarations,  was  not  admissible  to  show  which  of  these  two 
grandsons  was  intended  by  the  description  in  the  wilL 

QwErCy  whether  the  devise  was  not  void  for  uncertainty. 

EJECTMENT  for  lands  in  the  county  of  Devon.  At  the  trial  before 
Bosanquet,  J.,  at  the  Devonshire  Spring  Assizes,  ISSS,  it  appeared 
that  the  lessor  of  the  plaintiff  claimed  the  premises  in  dispute  under 
the  will  of  Simon  Hiscocks^  the  grandfather  of  both  the  lessor  of  the 
plaintiff  and  the  defendant,  dated  7th  of  July,  182S,  whereby  the  tes- 
tator devised  the  premises  in  question  to  his  son  John  Hiscocks,  to 
hold  the  same  unto  him,  his  said  son  John  Hiscocks,  and  his  assigns 
for  and  during  the  term  of  his  natural  life ;  and  immediately  on  the 
decease  of  the  said  John  Hiscocks,  the  testator  gave  and  devised  all 
and  singular  the  said  last  described  hereditaments  and  premises  unto 
his  grandson  John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks,  and 
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his  assigns,  for  and  during  the  term  of  his  natural  life ;  and  immediately 
on  his  decease  the  testator  gave  and  devised  the  same  hereditaments  and 
premises  unto  the  first  son  of  the  body  of  his  said  grandson  John  His- 
cocks and  the  heirs  male  of  his  body  lawfully  issuing ;  with  rem^ainders 
over.  At  the  time  of  making  the  will  John  Hiscocks,  the  son  of  the  tes- 
tator, had  issue,  by  a  first  marriage,  Simon  Hiscocks,  the  lessor  of  the 
plaintiff;  and,  by  a  second  marriage,  John  Hiscocks,  the  defendant,  and 
several  other  younger  children,  s(mis  and  daughters.  It  appeared  also, 
that  the  estate  had  come  to  the  testator  from  the  father  of  John  His- 
cocks, the  son's,  second  wife.  Under  these  circumstances^  neither  of 
the  parties  in  the  cause  answering  fully  the  description  given  in  the 
will  (inasmuch  as  the  lessor  of  iSae  plaintifi^  though  the  eldest  son  of 
John  Hiscocks  the  elder,  bore  the  name  of  Simon,  not  John ;  whereas 
the  defendant,  though  his  name  was  John,  was  only  his  &ther's  eldest 
son  by  a  second  marriage),  the  plaintiff's  counsd  proposed  to  give  in 
evidence  the  instructions  given  by  the  testator  for  his  will,  and  also 
declarations  made  by  him  afler  its  execution,  to  show  that  the  lessor  of 
the  plaintiff  was  really  the  person  in  his  contemplation  as  the  object  of 
his  bounty  at  the  time  of  making  the  wilL  This  evidence  was  objected 
to  by  the  defendant's  counsel,  but  received  by  the  learned  Judge,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  it  inadmissible :  and  evidence  of  tlus  nature  having  been 
adduced  on  both  sides,  the  jury  found  a  verdict  for  the  plaintiff 

In  the  following  term,  Erie  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial,  on  the  ground  that  this  evidence  was  improperly  received ; 
against  which,  in  last  Michaelmas  term,  Crowder  and  Bere  showed 
cause  (a)^  and  contended  that  this  was  a  case  of  latent  amUguity  which 
did  not  arise  until  the  state  of  the  family  was  proved,  and  it  aiqpeared 
that  the  testator  had  made  a  mistake  in  the  name  of  the  intended 
devisee ;  and  tke  case,  therefore,  fell  within  the  established  principle, 
that  a  latent  ambiguity,  where  no  uncertainty  appeared  on  the  &ce  of 
the  will  itself,  might  be  holpen  by  extrinsic  evidence ;  and  they  cited 
or  referred  to  the  following  authorities : — Cheyneyt  due,  5  Co.  68 ; 
Counden  v.  Clarke,  Hob.  32 ;  Jones  v.  Neuman,  I  W.  BL  60 ;  Day 

(a)  The  subject  is  so  fully  discussed  in      considered  necessary  to  report  the  argu- 
the  judgment  of  the  Court,  that  it  is  not      ments,  which  ran  to  great  length,  in  detaiL 
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V.  TViff,  I  P.  WniB.  286;  Beawnont  v.  FeU,  2  P.  Wms.  141 ;  Hanp- 
skire  T.  Force,  2  Ves.  sen.  216 ;  Dowset  t.  Sweet,  Ambl.  175 ;  ^ad- 
win  T.  Harper,  lb.  374;  Thomaa  v.  Thomat,  6  T.  R.  671  ;  Price  t. 
Poffc,  4  Ves.  680 ;  Smith  t.  Coney,  6  Ves.  4« ;  CareUtt  v.  Core&w, 
19  Ves.  604;  1  Meriv.  384;  Doe  d.  Oxenden  v.  Chichester,  S  Taunt 
14T;  ff tWri(fc  V.  Sou(A<m,  1  Mau.&SeLg99;  Joe d. £«  CAeoo/Jer  v. 
HuthwaiU,  3  B.  &  Aid.  632;  i>«!  d.  Morgan  v.  Morgan,  1  C.  &  M. 
235 ;  Richardson  v.  TTflteon,  4  B.  &  Ad.  787 ;  I  Nev.  &  Man.  567 ; 
Miller  V.  Trovers,  8  Bing.  @44;  1  M.  &  Scott,  342,  and  Doe  d.  ^onf 
V.  JV«A,  g  Mees.  &  W.  129. 

Erie  and  £uff,  contr^  argued,  first,  that  as  soon  as  evidence  of  the 
state  of  the  ianiily  had  been  given,  all  the  words  of  the  devise  were 
capable  of  an  application  which  the  judge  ought  then  to  have  nude 
without  receiving  fiirther  parol  evidence,  viz.  by  construing  the  words 
"  eldest  son  of  the  said  John  Hiscocks,"  to  mean  the  eldest  son  by  the 
second  venter ;  in  support  of  which  argument  they  cited  Steede  v. 
Berrier,  1  Freem.  292;  Foster  v.  Jtanuay,  8  Vin.  310,  pi.  9;  2  Sid, 
148 ;  Wilkinson  v.  Adam,  I  Ves.  &  B.  422 ;  Beachcroft  v.  Beachcroft, 
1  Madd.  430 ;  GiU  v.  Shelley,  S  Russ.  &  M.  336 ;  Frazer  v.  Pigott, 
1  Younge,  354;  Leuris  v.  Lewellin,  I  Turn.  &  Russ.  104;  and  Dobi* 
T.  Williams,  I  Ad.  &  Ell.  588;  3  Nev.  &  Man.  821. 

Secondly,  that  the  evidence  of  the  testator's  intention  vras  not  ad- 
missible in  this  case,  because  it  went  to  show  an  intention  contn- 
dictory  of  one  which  was  plainly  expressed  in  the  will,  and  was  capable 
of  an  application ;  or,  if  not  applicable  by  inquiry  into  the  surrounding 
circumstances,  that  the  devise  was  altogether  void.     In  this  part  of  the 
argument,  besides  the  cases  referred  to  by  the  plaintiff's  counsel,  the 
tre  mentioned:— Parsons  v.  Parsons,  I  Ves.  jun.  266,  n,; 
lomey-General,  2  Atk.  239;  Herbert  v.Beid,  16  Ves.  489. 
bat  at  all  events  the  declarations  of  the  testator,  being 
[uently  to  the  will,  could  not  be  received:   Doe  i.  Morym 
Harris  v.  Bishop  of  Lincoln,  2  P.  Wms.  135;  Rachfield 
Lb.  158. 

Cur.  adv.  vult 
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The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.— This  was  an  action  of  ejectment,  brought  on 
the  demise  of  Simon  Hiscocks  against  John  Hiscocks.  The  question 
turned  on  the  words  of  a  devise  in  the  will  of  Simon  Hiscocks,  the 
grandfather  of  the  lessor  of  the  plaintiff  and  of  the  defendant.  By  his 
willy  Simon  Hiscocks,  after  devising  estates  to  his  son  Simon  for  life, 
and  from  and  after  his  death  to  his  grandson  Henry  Hiscocks  in  tail 
male,  and  making  as  to  certain  other  estates,  an  exactly  similar  pro- 
vision in  &vour  of  his  son  John  for  life ;  then,  after  his  death,  the 
testator  devises  those  estates  ''  to  my  grandson,  John  Hiscocks,  eldest 
son  of  the  said  John  Hiscocks.**  It  is  on  this  devise  that  the  question 
wholly  turns. 

In  fiict,  John  Hiscocks  the  father  had  been  twice  married ;  by  his 
first  wife  he  had  Simon  the  lessor  of  the  plaintiff,  his  eldest  son :  the 
eldest  son  of  the  second  marriage  was  John  Hiscocks  the  defendant 
The  devise,  therefore,  does  not,  both  by  name  and  description,  apply 
to  either  the  lessor  of  the  plaintiff,  who  is  the  eldest  son,  but  whose 
name  is  Simon,  nor  to  the  defendant,  who,  though  his  name  is  John,  is 
not  thq  eldest  son. 

The  cause  was  tried  before  Mr.  Justice  Bosanquet,  at  the  Spring 
Assizes  for  the  county  of  Devon,  1838,  and  that  learned  Judge  ad- 
mitted evidence  of  the  instructions  of  the  testator  for  the  will,  and  of 
his  declarations  after  the  will  was  made,  in  order  to  explain  the 
ambiguity  in  the  devise,  arising  from  this  state  of  £sicts;  and  the 
verdict  having  been  found  for  the  lessor  of  the  plaintiff  a  rule  has  been 
obtained  for  a  nonsuit  or  ne;iv  trial,  on  the  ground  that  such  evidence 
of  intention  was  not  receivable  in  this  case.  And  after  ftilly  consider- 
ing the  question,  which  was  very  well  argued  on  both  sides,  we  think 
that  there  ought  to*  be  a  new  trial. 

It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile 
the  different  cases  that  have  been  decided  on  this  subject;  which 
makes  it  the  more  expedient  to  investigate  the  principles  upon  which 
any  evidence  to  explain  the  will  of  a  testator  ought  to  be  received. 
The  object  in  all  cases  is  to  discover  the  intention  of  the  testator. 
The  first  and  most  obvious  mode  of  doing  this  is  to  read  his  will  as  he 
has  written  it,  and  collect  his  intention  from  his  words.     But  as  his 
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words  refer  to  facts  and  circumstances  respecting  his  property  and  his 
family,  and  others  whom  he  names  or  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his  words  cannot  be  ascertained 
withoat  evidence  of  all  those  facts  and  circumstances.  To  understand 
the  meaning  of  any  writer,  we  must  first  be  apprized  of  the  persons 
and  circumstances  that  are  the  subjects  of  his  allusions  or  statements; 
and  if  these  are  not  fully  disclosed  in  his  work,  we  must  look  for 
illustration  to  the  history  of  the  times  in  which  be  wrote  and  to  die 
works  of  contemporaneous  authors.  All  the  &cts  and  circumstances, 
therefore,  respecting  persons  or  property,  to  which  the  will  relates,  are 
undoubtedly  legitimate  and  often  necessary  evidence  to  enable  us  to 
understand  the  meaning  and  application  of  his  words. 

Again, — the  testator  may  have  habitually  called  certain  persons  or 
things  by  peculiar  names  by  which  they  were  not  commonly  known. 
If  these  names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence  to  show  the  sense  in  which  he 
used  them,  in  like  manner  as  if  his  will  were  written  in  cipher  or  in 
a  foreign  language.  The  habits  of  the  testator  in  these  particulars 
must  be  receivable  as  evidence  to  explain  the  meaning  of  his  will. 

But  there  is  another  mode  of  obtaining  the  intention  of  die  testator, 
which  is  by  evidence  of  his  declarations  of  the  instructions  given  for 
his  will,  and  other  circumstances  of  the  like  nature,  which  are  not 
adduced  for  explaining  the  words  or  meaning  of  the  will,  but  either  to 
supply  some  deficiency  or  remove  some  obscurity,  or  to  give  some 
effect  to  expressions  that  are  unmeaning  or  ambiguous. 

Now,  there  is  but  one  case  in  which  it  appears  to  us  that  this  sort 
of  evidence  of  intention  can  properly  be  admitted,  and  that  is  where 
the  meaning  of  the  testator's  words  is  neither  ambiguous  nor  obscure, 
and  where  the  devise  is  on  the  face  of  it  perfect  and  intelligible,  but, 
from  some  of  the  circumstances  admitted  in  proof,  an  ambiguity  arises 
as  to  which  of  the  two  or  more  things,  or  which  of  the  two  or  more 
persons  (each  answering  die  words  in  the  will),  the  testator  intended 
to  express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.(&),  and  has  two 
manors  of  North  S.  and  South  S.,  it  being  clear  he  means  to  devise 

(b)  See  Douglat  ▼.  Fellows,  1  Kay,  120. 
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one  only,  whereas  both  are  equally  denoted  by  the  words  he  has  Hsed^ 
in  that  case  there  is  what  Lord  Bacon  calls  ''  an  equivocation ;"  i.  a, 
the  words  equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent  ambiguity ;  for  the  in- 
tention shows  what  he  meant  to  do ;  and  when  you  know  that,  you 
immediately  perceive  that  he  has  done  it  by  the  general  words  he  has 
used,  which,  in  their  ordinary  sense,  may  properly  bear  that  con- 
struction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was 
the  testator's  intention  ought  to  be  excluded,  upon  this  plain  ground, 
that  his  will  ought  to  be  made  in  writing;  and  if  his  intention  cannot 
be  made  to  appear  by  the  writing,  explained  by  circumstances,  there  is 
no  wiH 

It  must  be  owned,  however,  that  there  are  decided  cases  which  are 
not  to  be  reconciled  with  this  distinction  in  a  manner  altogether  satis- 
factory. Some  of  them,  indeed,  exhibit  but  an  apparent  inconsistency. 
Thus,  for  example,  in  the  cases  of  Doe  v.  Hutihwaite  and  Bradshaw  v. 
BradBhaw^  the  only  thing  decided  was,  tiiat,  in  a  case  like  the  present, 
some  parol  evidence  was  admissible.  There,  however,  it  was  not  de- 
cided, that  evidence  of  the  testator's  intention  ought  to  be  received. 
The  decisions,  when  duly  considered,  amount  to  no  more  than  tins, 
that  where  the  words  of  the  devise,  in  their  primary  sense,  when 
applied  to  the  circumstances  of  the  family  and  the  property,  make  the 
devise  insensible,  collateral  facts  may  be  resorted  to,  in  order  to  show 
that  in  some  secondary  sense  of  the  words — and  one  in  which  the  tes- 
tator meant  to  use  them — the  devise  may  have  a  full  eflect  Thus, 
again,  in  Cheynetfs  C&se,  and  in  Counden  v.  Clarke^  ^Uhe  averment  is 
taken"  in  order  to  show  which  of  two  persons,  both  equally  described 
within  the  words  of  the  will,  was  intended  by  the  testator  to  take  tbe 
estate ;  and  the  late  cases  of  Doe  d.  Morgan  v.  Morgan^  and  Doe  d« 
Oord  V.  Needs,  both  in  this  Court,  are  to  the  same  eSdct  So,  in  the 
case  of  Jones  v.  Newman,  according  to  the  view  the  Court  took  of  the 
facts,  the  case  may  be  referred  to  the  same  principles  as  the  former. 
The  Court  seem  to  have  thought  the  proof  equivalent  only  to  proof  of 
there  being  two  J.  C.s,  strangers  to  each  other,  and  then  the  decision 
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was  right,  it  being  a  mere  case  of  what  Lord  Bacon  calls  equivo- 
cation. 

The  cases  of  Price  v.  Page,  SHll  v.  Hoste,  6  Madd.  192,  and  Care- 
less y.  CcarelesSf  do  not  materially  vary  in  principle  from  those  last  cited. 
They  difier,  indeed,  in  this,  that  the  equivocal  description  is  not  en- 
tirely accurate;  but  they  agree  in  its  being  (although  inaccurate), 
equally  applicable  to  each  claimant ;  and  they  all  concur  in  this,  that 
the  inaccurate  part  of  the  description  is  either,  as  in  Price  v.  Page,  a 
mere  blank,  or,  as  in  the  other  two  cases,  applicable  to  no  person  at  all. 
These,  therefore,  may  fairly  be  classed  also  as  cases  of  equivocation; 
and,  in  that  case,  evidence  of  the  intention  of  the  testator  seems  to  be 
receivable.  But  there  are  other  cases  not  so  easily  explained,  and 
which  seem  at  variance  with  the  true  principles  of  evidence.  In 
Selwood  V.  Mildmay,  3  Ves.  jun.  306,  evidence  of  instructions  for  the 
will  was  received.  That  case  was  doubted  in  Miller  v.  Trovers;  but 
perhaps,  having  been  put  by  the  Master  of  the  Rolls  as  one  analogous 
to  that  of  the  devise  of  all  a  testator's  freehold  houses  in  a  given  place, 
where  the  testator  had  only  leasehold  houses,  it  may,  as  suggested  by 
Lord  Chief  Justice  Tindal,  in  Miller  v.  Trovers,  be  considered  as  being 
only  a  wrong  application  to  the  &cts  of  a  correct  principle  of  law. 
Again,  in  Hampshire  v.  Pevrce,  Sir  John  Strange  admitted  decla- 
rations of  the  intentions  of  the  testatrix  to  be  given  in  evidence,  to 
show  that  by  the  words,  '^  the  four  children  of  my  niece  Bamfield,"  she 
meant  the  four  children  by  the  second  marriage.  It  may  well  be 
doubted,  whether  this  was  right,  but  the  decision  on  the  whole  case 
was  undoubtedly  correct ;  for  the  circumstances  of  the  family,  and  their 
ages,  which  no  doubt  were  admissible,  were  quite  sufficient  to  have 
sustained  the  judgment  without  the  questionable  evidence.  And  it 
may  be  further  observed,  that  the  principle  with  which  Sir  J.  Strange 
is  said  to  have  commenced  his  judgment  is  stated  in  terms  much  too 
large,  and  is  so  far  inconsistent  with  later  authorities*  JBeaumoni  v. 
Felt,  though  somewhat  doubtfril,  can  be  reconciled  with  two  principles, 
upon  this  ground,  that  there  was  no  such  person  as  Catherine  Eamley,  > 
and  that  the  testator  was  accustomed  to  address  Gertrude  Yardly  by 
the  name  of  Gatty.  This,  and  other  circumstances  of  the  like  nature, 
which  were  clearly  admissible,  may  perhaps  be  considered  to  warrant 
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that  decision ;  but  there  the  evidence  of  the  testator's  declarations  as  to 
his  intention  of  providing  for  Gertrude  Yardly  was  also  received ;  and 
the  same  evidence  was  received  at  Nisi  Prius,  in  Thomas  v.  Tho- 
mas,  and  approved  on  a  motion  for  a  new  trial,  by  the  dicta  of  Lord 
Kenyon  and  Mr.  Justice  Lawrence.  But  these  cases  seem  to  us  at 
variance  with  the  decision  in  Miller  v.  Travers,  which  is  a  decision 
entitled  to  great  weight  If  evidence  of  intention  could  be  allowed  - 
for  the  purpose  of  showing  that  by  Catherine  Eamley  and  Mary  Tho- 
mas, the  respective  testators  meant  Gertrude  Yardly  and  Elinor  Evans, 
it  might  surely  equally  be  adduced  to  prove  that,  by  "  the  county  of 
Limerick,"  a  testator  meant  "the  county  of  Clare."  Yet  this  was 
rejected,  and  we  think  rightly.  We  are  prepared  on  this  point  (the 
point  in  judgment  in  the  case  of  Miller  v.  Travers)  to  adhere  to  the 
authority  of  that  case.  Upon  the  whole,  then,  we  are  of  opinioui  that 
in  this  case  there  must  be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimants,  and  no 
case  of  equivocation  arises,  what  is  to  be  done  is  to  determine  whether 
the  description  means  the  lessor  of  the  plaintiff  or  the  defendant  The 
description,  in  £sict,  applies  partially  to  each,  and  it  is  not  easy  to  see 
how  the  difficulty  can  be  solved.  If  it  were  res  integra,  we  should  be 
much  disposed  to  hold  the  devise  void  for  uncertainty  ;  but  the  cases 
of  Doe  V.  Huthwaitey  Bradshaw  v.  Bradshaw,  and  others,  are  autho- 
rities against  tJlis  conclusion.  If,  therefore,  by  looking  at  the  sur- 
rounding fiicts  to  be  found  by  the  jury,  the  Court  can  clearly  see,  with 
the  knowledge  which  arises  from  those  facts  alone,  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may  so 
decide,  and  direct  the  jury  accordingly ;  but  we  think  that,  for  this 
purpose,  they  cannot  receive  declarations  of  the  testator  of  what  he 
intended  to  do  in  making  his  will.  If  the  evidence  does  not  enable 
the  Court  to  give  such  a  direction  to  the  jury,  the  defendant  will  indeed 
for  the  present  succeed ;  but  the  claim  of  the  heir-at-law  will  probably 
prevail  ultimately,  on  the  ground  that  the  devise  is  void  for  uncer- 
tainty. 

Rule  absolute  for  a  new  trial. 
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Doe  d.  Hiscocks  v.  Hiscocks  is  generally  referred  to  as  the  leading  case 
wherein  the  principles,  upon  which  extrinsic  evidence  is  admissible  in  ex- 
planation of  a  willy  were  thoroughly  discussed  and  correctly  applied  by  Lord 
Abinger,  C.  B.,  in  delivering  the  judgment  of  the  Court  of  Elxchequer. 
2  Taylor  on  Evidence,  948. 

''The  object/'  said  his  Lordship,  ''in  all  cases  is  to  discover  the  intention 
of  the  testator. 

"  The  first  and  most  obvious  mode  of  doing  this  b  to  read  his  will  as  he 
has  written  it,  and  collect  his  intention  from  his  words." 

In  collecting  the  intention  of  the  testator  from  the  will  itself,  we  must 
bear  in  mind  the  first  proposition  laid  down  in  Sir  James  Wigram's  work 
upon  this  subject,  p.  15 :  viz. — that  "  A  testator  is  always  presumed  to  use 
the  words  in  which  he  expresses  himself  according  to  their  strict  and  prim- 
ary acceptation  (1  Doug.  341 ;  2  Ball  k  B.  204,  506;  5  B.  &  C.  77, 82; 
CroToder  v.  Sconef  8  Russ.  223 ;  Mostyn  v.  Mostyn^  5  H.  L.  Cas.  155 ; 
Douglas  v.  Fellows,  Kay,  114;  Shore  v.  Wilson,  9  C.  &  F.  355),  unless 
from  the  context  of  the  will,  it  appears  that  he  has  used  them  in  a  different 
sense,  in  which  case  the  sense  in  which  he  thus  appears  to  have  used  themy 
will  be  the  sense  in  which  they  are  to  be  construed." 

Thus  under  the  description  of  "  children"  it  has  been  held  that  grand- 
children were  entitled,  when  it  appeared  from  the  context  that  the  former 
word  was  to  receive  a  lai^er  construction  than  what  it  bears  in  its  primary 
and  usual  sense.  Reeves  v.  Brymer,  4  Yes.  698 ;  Radcliffe  ▼.  Buckley^ 
10  Yes.  201.  See  also  Winterton  v.  Crawfordy  1  Russ.  k  My.  4ffl ;  Demi 
V.  Pepys,  6  Madd.  350,  and  2  Eden,  196,  n.  (a),  and  the  cases  there  cited. 

No  evidence  will  be  admitted  to  add  to  the  contents  of  a  will  by  showing 
what  was  the  testator's  intention.  Thus  the  evidence  of  a  person  who  drew 
a  will  has  been  rejected  where  it  was  attempted  to  be  shown  that  he  bad 
instructions  to  release  by  the  will  the  bond  debt  of  one  of  two  residuary 
legatees  and  executors,  but  neglected  to  do  so  under  an  erroneous  im- 
pression that  the  debt  was  extinguished  by  the  appointment  of  the  debtor  to 
be  executor.  Brown  v.  Stlwin,  Ca.  t.  Talb.  240;  8.  C.  3  Bro.  P.  C.  607, 
Toml.  Ed. ;  and  see  Lord  Walpole  v.  Earl  of  Cholmondeley^  7  T.  R.  138. 

Upon  the  same  principle  in  the  case  of  the  Earl  of  Newburyh  v. 
The  Countess  of  Newburgh,  5  Madd.  364,  heard  firet  by  Sir  J.  Leach, 
Y.  C,  and  afterwards  by  the  House  of  Lords  on  appeal  (1  M.  &  Scott, 
352),  Lady  Newburgh  contended  that  the  omission  of  the  word  *'  Glou- 
cester" in  the  will  of  the  late  Lord  Newburgh  proceeded  upon  a  mere 
mistake,  and  was  contrary  to  the  intention  of  the  testator,  at  the  time  of 
making  his  will,  and  insisted  that  she  ought  to  be  allowed  to  prove,  as  well 
from  the  context  of  the  will  itself  as  from  other  extrinsic  evidence,  that  the 
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testator  intended  to  devise  to  her  an  estate  for  life,  as  well  in  the  estate 
in  Gloucester,  which  was  not  inserted  in  the  will  as  that  in  the  county  of 
Sussex,  which  was  mentioned  therein.  The  question,  whether  parol  eyidence 
was  admissible  to  prove  such  mistake,  for  the  purpose  of  correcting  the  will, 
and  entitling  Ladj  Newburgh  to  the  Gloucester  estate,  as  if  the  word  ''  Glou- 
cester" had  been  inserted  in  the  will,  was  submitted  to  the  Judges ;  and 
Lord  Chief  Justice  Abbot  declared  it  to  be  the  unanimous  opinion  of  those 
who  had  heard  the  argument  that  it  could  not.  So  in  Langstan  v.  Lang^ 
stoHy  8  Bligh,  N.  S.  167,  evidence  to  show  that  a  person  copying  out  a  will 
from  the  draft  had  omitted  a  line,  was  held  inadmissible.  See  also  Vemon*8 
CasBj  4  Co.  4 ;  Chyney^s  Cascj  5  Co.  68 ;  Lawrence  v.  Dodwellj  1  Ld. 
Baym.  438 ;  Bertie  v.  Falkland^  1  Salk.  232;  Towers  v.  Moor^  2  Vem. 
98;  Bennet  v.  Davis,  2  P.  Wms.  316;  Parsons  v.  Lanoe,  1  Yes.  189; 
Vlrich  V.  Litchfield,  2  Atk.  374. 

It  seems,  however,  that  where  a  clause  has  been  erroneously  introduced 
into  a  will  contrary  to  the  testator's  intention,  an  issue  devisavit  vel  non  may 
be  directed,  upon  which  evidence  may  be  given  of  the  mistake.  Thus  when  the 
before-mentioned  case  of  Earl  of  Newburgh  v.  Countess  of  Newburgh  came 
before  Sir  John  Leach,  Y.  C,  upon  a  rehearing  (5  Madd.  367)  it  was  sug- 
gested, as  the  result  of  the  conveyancer's  evidence,  that  there  was  no  omission 
in  the  will,  but  that  the  error  was  owing  to  the  introduction  of  a  passage 
which  he  had  first  written,  and  afterwards  struck  through  with  his  pen,  having 
been  copied  by  mistake  in  the  fiiir  will ;  and  it  was  contended  there  ought, 
therefore,  to  be  an  issue  to  try  whether  those  words  so  introduced  by  mis- 
take were  part  of  the  will.  The  Yice-Chancellor  thought  that  if  such  a 
oase  had  been  originally  made,  the  plaintiff  would  have  been  entitled  to  an 
issue ;  but  that,  such  case  being  in  direct  opposition  to  the  allegations  upon 
the  record,  he  could  not  entertain  it.  See  also  Hippesley  v.  Homer,  T.  & 
R.  48,  n. ;  Lord  Trimlestown  v.  D* Alton,  1  Dow  &;  C.  85 ;  Powell  v. 
Jfouchett,  6  Madd.  216 ;  Lord  QuiUamore  v.  O'Orady,  2  J.  &  L.^10. 

Although  parol  evidence  will  not  be  received  to  explain  the  contents 
of  a  will,  it  is  admissible  to  show,  that  the  signature  of  the  testator  has 
been  obtained  by  fraud ;  as,  for  instance,  where  he  executes  a  will  upon  a 
false  representation  that  it  is  the  same  as  one  he  had  formerly  executed 
{Doe  d.  SmuU  v.  AUen^  8  T.  R.  147).  So  where  a  person  makes  a  pro- 
mise that  if  an  estate  be  devised  to  him  he  will  pay  a  sum  of  money  to  the 
heir,  parol  evidence  is  admissible  to  prove  the  promise,  and  the  devisee  will 
in  equity  be  held  a  trustee  of  the  money  for  the  heir.  Strickland  v.  Strich" 
land,  9  Yes.  519 ;  Draheford  v.  Wilks,  3  Atk.  539 ;  Oldham  v.  Litchfield, 
2  Yem.  606 ;  see  also  Doe  v.  Hardy,  1  Moo.  &  R.  525. 

Parol  evidence  is  also  admissible  in  other  cases  of  fraud,  so  as  to  attach 
a  trust  to  property  given  by  will.    Thus  if  a  testator  should  communicate 
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to  a  devisee  his  intention  of  charging  a  legacy  on  bis  estate,  and  the  devisee 
should  tell  him  that  it  is  unnecessary,  as  he  will  pay  it ;  the  gift  of  the  le- 
gacy heing  thus  prevented,  upon  the  fraud  bdng  proved  by  parol  evidence, 
the  devisee  will  be  chained  with  its  payment.  So  where  a  person  procures 
a  testator  to  make  a  new  will,  appointing  him  executor,  and  agrees  to  hold 
the  property  in  trust  for  the  use  of  the  intended  legatee,  he  will,  upon  these 
facts  being  proved,  be  held  a  trustee  for  the  latter,  upon  the  like  ground  of 
fraud.  See  Gom  v.  Tracy,  1  P.  Wms.  288 ;  2  Vem,  700 ;  Tkynn  v. 
Thynn,  1  Yem.  296 ;  Oldham  v.  Litchfield,  2  Yem.  506  f  Reech  v.  Kenr 
nigatey  Amb.  67 ;  Devenish  v.  Baines,  Prec  Ch.  3 ;  Drakeford  v.  Wilki, 
3  Atk.  539;  Barrow  v.-  Oreenough,  3  Yes.  152 ;  Mestaer  v.  CHUespie,  11 
Yes.  638;  Chamberlain  v.  Agar,  2  Y.  &  B.  262 ;  Strickland  v.  Aldridge, 
9  Yes.  519. 

As  to  the  admission  of  parol  evidence  to  rebut  resulting  and  presumptive 
trusts,  see  Achroyd  v.  Smithson,  1  L.  Cas.  Eq.  557 ;  Dyer  v.  J^yer, 
lb.  138 ;  Hooley  v.  Hatton,  2  lb.  246 ;  Ex  parte  Pye,  lb.  262,  and  the 
notes. 

No  evidence  will  be  admissible  to  show  that  words  are  to  be  used  in  any 
popular  or  secondary  sense,  if,  by  being  construed  in  their  strict  and  primary 
sense,  they  ^xe  sensible  with  reference  to  extrinsic  circumstances,  Wigram 
on  Extrin.  Evid.  17. 

Thus  the  word  "  children"  will,  in  the  absence  of  any  explanatory  terms 
in  the  context,  be  construed  to  mean  legitimate  children;  and  where  a 
person  has  legitimate  children,  no  evidence  will  be  admissible  to  show  that 
the  testator  intended  illegitimate  to  take  with  legitimate  children.  In  such 
a  case  the  words  made  use  of  by  the  testator  are  sensible  with  reference  to 
extrinsic  circumstances ;  that  is  to  say,  they  have  objects  to  which  they  are 
applicable.  Wilkinson  y.  Adam,  1  Y.  &  B.  422;  Mortimer  v.  West, 
3  Russ.  370 ;  Bagley  v.  MoUard,  1  Russ.  &  My.  581. 

Delmare  v.  Rohello,  1  Yes.  juu.  412,  proceeds  upon  the  same  principle: 
there  a  testator  made  a  bequest  to  all  the  children  of  his  two  sisters  Reyne  and 
Estrella,  and  died  leaving  three  sisters,  Reyne,  who  was  never  married,  but, 
befoi^  the  date  of  the  will,  became  a  nun,  under  the  name  of  Maria  Hier^ 
onyma ;  Estrella,  who  was  married ;  and  Rebecca,  who  was  also  married  and 
had  several  children ;  the  two  latter  both  lived  at  Leghorn.  A  bill  was  filed 
by  Rebecca's  children,  claiming,  upon  the  ground  tliat  the  testator  intended 
Rebecca  when  he  named  Reyne,  and  in  support  of  it,  they  offered  parol 
evidence  of  the  circumstances,  and  one  witness  swore  that  the  testator  had 
said,  when  he  made  his  will,  that  he  meant  and  was  about  to  provide  for  the 
children  of  his  sister  at  Leghorn.  '  The  bill,  however,  was  dismissed.  So^ 
also,  in  Doe  d.  Westlake  v.  Westlahe,  4  B.  &  Aid.  57,  where  the  testator 
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had  three  brothers^  Thomas,  Richard  and  Matthew,  each  of  whom  had  a  son 
called  Simon,  and  he  devised  as  follows :  viz. — **  unto  Matthew  Westlake 
mj  brother,  and  to  Simon  Westlake  mj  brother's  son,"  it  was  held  by  the 
Court  of  Queen's  Bench,  that  upon  the  &ce  of  the  will,  it  was  clear  that 
the  nephew  intended  was  the  son  of  Matthew,  and  that  there  was  no  latent 
ambiguity,  so  as  to  let  in  oral  declarations  made  hj  the  testator  as  to  his 
intention.  See  also  Andrews  v.  Dobgon,  1  Cox,  425 ;  Holmes  y.  Custance, 
12  Ves.  279 ;   Wilson  v.  Squire,  1  Y.  &  Coll.  C.  C.  654. 

In  Doe  d.  Chichester  v.  Oasenden,  3  Taunt.  147,  a  testator  devised  his 
*^  estate  of  Ashton,"  to  Oxenden.  It  was  held  by  the  Court  of  Commoa 
Pleas,  that  only  his  estate  locally  situated  at  Ashton  passed  by  the  will, 
and  that  evidence  was  not  admissible  to  show,  that  the  testator  was  ac- 
customed to  include  in  the  term  of  his  **  Ashton  estate,"  property  lying  in 
several  adjoining  parishes,  and  therefore  intended  to  pass  the  whole  by  his 
will.  Sir  James  Mansfield,  C.  J.,  observed,  that  the  result  of  the  decision 
would  give  the  will  an  effective  operation,  and  therein  the  case  differed  from 
all  others  in  which  such  evidence  had  been  received,  for  in  them,  without  it, 
the  devise  would  have  had  no  operation ;  and  it  was,  he  said,  safer  not  to 
go  beyond  the  line.  This  decision  was  affirmed  by  the  House  of  Lords,  4 
Dow,  65.  In  this  case  it  will  be  observed,  that  the  words  made  use  of  by 
the  testator  were  sensible  with  reference  to  extrinsic  circumstances,  that  is  to 
say,  they  had  a  subject-matter  to  which  they  were  applicable.  See  also 
Doe  d.  Bronme  v.  Greening,  3  Mau.  &  Sel.  171;  Doe  d.  TyrreU  v. 
Lyford,  4  Mau.  &  Sel.  550;  Doe  v.  Langton,  2  B.  &  Ad.  680;  Doe  d. 
Preedy  v.  Holton,  5  Nev.  &  Man.  391 ;  S.  (7.  4  Ad.  &  Ell.  76 ;  Doe  d. 
Ashforth  V.  Bower,  3  B.  &  Ad.  453 ;  Doe  d.  Smith  v.  OaUoway,  6  B. 
&  Ad.  43 ;  Strode  v.  Russel,  2  Vem.  621 ;  Pocock  v.  Tlte  Bishop  of 
Lincoln,  3  Brod.  &  Bing.  27. 

The  context,  however,  may  show  that  the  words  are  not  to  be  taken  in 
their  primary  meaning.  See  Doe  d.  Beach  v.  JSarl  of  Jersey,  1  B.  &  Aid. 
650;  3B.  &C.  870. 

Thus  although  the  word  '*  child,"  taken  simpliciter,  means  a  legitimate 
child  only,  nevertheless  words  may  be  used  by  the  testator  by  which  that 
sense  may  be  controlled,  and  the  context  may  show  that  the  word  is  intended 
to  be  used  in  a  secondary  sense,  viz.  as  meaning  an  illegitimate  child.  Thus 
in  Evans  v.  Davies  (7  Hare,  498),  a  testator  bequeathed  legacies  to  each 
of  his  children,  Martha,  Sarah,  Joseph,  William  and  Noah,"  appointing 
his  wife  their  guardian,  and  directing  the  application  of  the  interest  for  their' 
maintenance.  He  then  directed  that  the  remainder  of  his  personal  estate, 
and  the  residue  of  the  proceeds  of  certain  real  estates,  should  be  divided 
between  all  his  children  of  his  first  and  second  marriages.     The  testator 
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then  charged  other  parts  of  his  real  estates  ivith  eertam  annual  pajrmentB, 
and  directed  that  the  remainder  of  the  rents  and  profits  should  be  divided 
among  all  his  ''  said  children."  The  testator  then  directed,  that,  in  case 
one  or  more  of  the  children  by  his  second  wife  should  die  without  issue 
under  twenty-onci  their  shares  and  legacies  should  go  between  his  second 
wife  and  such  of  "  has  children"  by  her  as  should  be  tiying,  and  he  gave  the 
residue  of  hb  estate  to  all  and  every  of  his  children.  It  was  held  by  Sir 
James  Wigram,  Y.  C,  that  Sarah,  who  was  a  child  by  the  second  wife  before 
marriage,  was  within  the  description  of  '^  children "  contained  in  the  will, 
and  entitled  to  share  with  the  legitimate  children  of  the  testator  in  the 
residuary  gifts.  ''  There  is  no  doubt,"  said  his  Honor,  *'  as  to  the  general 
rule,  that  if  the  word  *  children'  be  so  used  by  the  testator,  that  it  can  be 
possibly  understood  to  mean  legitimate  children  only,  it  will  not  be  ex- 
tended to  others.  If,  however,  the  will  plainly  refers  to  given  individuals, 
and  it  be  clear  that  they  are  described  by  the  word  '  children,'  the  Court 
is  not  precluded  by  any  of  the  received  rules  of  law  from  giving  effect  to  the 
intentions  of  the  testator.  There  cannot  be  any  doubt  in  this  case  of  the 
testator's  intention  to  include  Sarah  amongst  the  children  to  whom  he  has 
given  the  residue  of  his  property.  It  appears  to  me  that,  in  order  to 
prevent  Sarah  from  taking,  I  must  giye  to  the  word  '  children'  in  this  will 
a  meaning  contrary  to  the  language  of  the  testator."  See  also  In  re  ConnoTf 
2J.  &L.456. 

Where,  however,  as  is  laid  down  in  the  principal  case,  the  words  of  the 
devise  in  their  primary  sense,  when  applied  to  the  circumstances  of  the 
femily  and  the  property  of  the  testator,  make  the  devise  insensible,  ooilateral 
facts  may  be  resorted  to,  in  order  to  show  that  in  some  secondary  sense  of 
the  words — and  one  in  which  the  testator  meant  to  use  them — the  devise  may 
have  fiill  effect. 

The  word  **  child"  has  often  been  construed  in  two  different  senses  in  the 
same  instrument.  If  a  gift  were  made  to  the  children  of  A.  now  living,  if 
A.  had  none  but  illegitimate  children,  and  they  had  acquired  by  reputation 
the  character  of  his  children,  they  would  no  doubt  take  under  the  gift ;  and 
a  bequest  by  the  same  will  to  the  after-bom  children  of  A.  would  be  satisfied 
by  construing  the  word  "  child"  in  its  proper  sense,  and  in  the  latter  bequest 
illegitimate  children  would  take  no  interest.  Dover  v.  Alexander,  2  Hare, 
281,  282 ;  and  see  Fraser  v^  Pigott,  You.  354. 

Evidence  is  admissible  to  show  the  meaning  of  a  will,  if  it  be  written  in  a 
foreign  language  or  in  a  cipher.  Wigram,  Extrins.  Ev.  48 ;  see  Masters  v. 
Masters f  1  P.  Wms.  421  j  Norman  v.  Morrelly  4  Yes.  769.  So  if  a  person 
makes  use  of  expressions  peculiar  to  a  particular  trade  or  calling,  persons 
acquainted  with  the  meaning  of  such  expressions  may  be  called  in  to  give 
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evidence  bo  as  to  enable  the  Court  to  pat  a  correct  interpretation  upon  them. 
Attomey-Oeneral  t.  The  Cast  Plate  OUus  Company ^  1  Anst.  39; 
Oohlet  Y.  Beechey^  3  Sim.  24;  jS.  C  Wigram  on  Extrios.  £y.  185;  2 
Ross.  &  My.  a24 ;  timith  v.  WUson,  3  B.  &  Ad.  728 ;  Richardson  y. 
Wateon,  4  B.  &  Ad.  787 ;  The  King  v.  Mashiter,  6  Ad.  k  £U.  153. 

So,  likewise,  as  is  laid  down  by  the  Chief  Baron  in  the  principal  case,  a 
testator  may  have  habitually  called  certain  persons  or  things  by  peculiar 
names,  by  which  they  were  not  commonly  known.  If  these  names  should 
occur  in  his  will,  they  could  only  be  explained  and  construed  by  the  aid  of 
eyidence  to  show  the  sense  in  which  he  used  them,  in  like  manner  as  if  his 
will  was  written  in  cipher  or  in  a  foreign  language.  The  habits  of  the 
testator  in  these  particulars  must  be  received  only  as  evidence  to  explain  the 
meaning  of  his  will.     See  also  Lee  v.  Pain,  4  Hare,  251. 

Evidence  is  admissible  to  show  the  &cts  and  circumstances  respecting 
persons  or  property  to  which  the  will  relates.  For  as  is  well  laid  down  by 
the  learned  Chief  Baron  in  the  principal  case,  *^  as  the  testator's  words  refer 
to  facts  and  circumstances  respecting  his  property  and  his  family,  and  others 
whom  he  names  or  describes  in  his  will,  it  is  evident  that  the  meaning  and 
application  of  his  words  cannot  be  ascertained  without  evidence  of  all  those 
facts  and  circumstances.  To  understand  the  meaning  of  any  writer,  we 
must  first  be  apprised  of  the  persons  and  circumstances  that  are  the  subjects 
of  his  allusions  or  statements ;  and  if  these  are  not  fiilly  disclosed  in  his 
work,  we  must  look  for  illustration  to  the  history  of  the  times  in  which  he 
wrote,  and  to  the  works  of  contemporaneous  authors."  See  Wigr.  Extrins. 
£v.  p.  51,  Prop.  5. 

Even  where  an  object  is  correctly  described  in  a  will,  some  evidence  is 
requisite  to  show  that  it  is  what  was  meant  to  be  given  by  the  testator. 
Thus,  as  observed  by  Coleridge,  J.,  **  if  the  word  Blackacre  be  used,  there 
must  be  evidence  to  show  that  the  field  in  question  is  Blackacre.''  Doe  d. 
Preedy  v.  HoUomy  4  Ad.  &  Ell.  82 :  see  also  Doe  d.  Clements  v.  Collim, 
2  T.  R.  498 ;  Qoodtitle  v.  Southern,  1  Mau.  &  Sel.  299 ;  Buch  d.  WliaUey 
V.  Nurton,  1  Bos.  &  Pul.  53 ;  Sandford  v.  Raihes,  1  Mer.  646 ;  Ongley  v. 
Chambers,  8  J.  B.  Moore,  665 ;  1  Bing.  483 ;  Man  v.  Bichette,  7  Beav. 
93 ;  1  H,  L.  Cas.  472,  nom.  Bichette  v.  Turquand. 

Again,  where  the  testator  has  no  lands  which  precisely  answer  the  de- 
scription he  has  given  of  them,  by  parol  evidence  the  devise  may  be 
extended  to  lands  of  a  somewhat  different  locality.  Doe  v.  Roberts,  5  B. 
&  Aid.  407 ;  Baddeley  v.  Gingell,  1  Exch.  319.  See,  however,  and  con« 
sider  Miller  v.  Travers,  1  M.  &  Scott,  342 ;  8  Bing.  244. 

Upon  the  same  principle,  extrinsic  facts  and  circumstances  may  show 
that  the  word  ''child"  could  not  have  been  used  in  its  only  proper  sense. 
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Thus  in  OiU  ▼.  Shelley  (cited  2  Hare,  283),  where  a  testatrix  directed  that 
the  residue  of  her  estate  should  be  divided  amongst  certain  classes  of  persons 
mentioned  in  her  will,  and  added,  ''  amongst  whom  I  include  the  children 
of  the  late  Mary  Grladman.  Mary  Gladman  was  then  dead,  having  left 
two  children  only,  one  Intimate  and  the  other  illegitimate,  so  that  the 
plural  term  ''  children"  coiild  not  be  satisfied  by  giving  the  property  to  the 
single  legitimate  child ;  and  Sir  John  Leach,  M.  R.,  held  that  both  of  the 
children  were  entitled.  The  express  ground  was,  that  the  words  were  not 
capable  of  being  satisfied  without  a  departure  from  their  primary  sense. 
S.  C.  2  Riiss.  &  My.  836 ;  sed  vide  Hart  v.  Durand,  3  Anst.  684 ;  and 
Sfoaine  v.  Kennerleyj  1  V.  &  B.  469;  which,  if  not  overruled,  seem  not 
to  be  supportable  upon  principle. 

Upon  the  same  principle,  where  there  is  a  gift  to  the  children  ''now 
living"  of  A.,  who  at  that  time  had  only  ill^dmate  children  {BUindeU  v. 
Dunrij  cited  1  Madd.  433),  or  to  ''  the  children  of  the  late  B.,"  then  dead, 
who  had  only  left  illegitimate  children  {Lord  Woodhouulee  v.  Dalrymple, 
2  Mer.  419),  such  illegitimate  children  will  take. 

Where  there  is  a  latent  ambiguity  with  reference  to  any  person  or  thing 
intended  by  the  testator,  that  is  to  sa/,  where  the  description  used  by  the 
testator  is  indifierently  applicable  to  more  than  one  person  or  thing,  evidence 
is  admissible  to  show  to  which  person  or  thing  the  description  is  intended 
to  apply.  "  For  example  where  a  testator  devises  his  estate  of  Black- 
acre  and  has  two  estates  of  Blackacre,  evidence  must  be  admitted  to  show 
which  of  the  Blackacres  is  meant ;  so  if  one  devises  to  his  son  John  Thomas, 
and  he  has  two  sons  of  the  name  of  John  Thomas,  evidence  must  be  re- 
ceived to  show  which  of  them  the  testator  intended.  And  so,  ako,  if  one 
devises  to  his  nephew  William  Smith,  and  has  no  nephew  answering  the 
description  in  all  respects,  evidence  most  be  admitted  to  show  which  nephew 
the  testator  meant  by  a  description  not  strictly  applying  to  any  nephew. 
The  ambiguity  there  arises  from  an  extrinsic  iact  or  circumstance,  and  the 
admission  of  evidence  to  explain  the  ambiguity  is  necessary  to  give  effect  to 
the  will,  and  it  is  only  in  such  a  case  that  extrinsic  evidence  can  be  re- 
ceived." Per  Gibbs,  C.  J.,  4  Dow,  93  j  Lord  Cheney's  CoMj  6  Co.  68  b; 
Jones  V.  NewmaUj  Sir  W.  Black.  60 ;  Careless  v.  Careless^  1  Mer.  384 ; 
Doe  d.  Morgan  v.  Morgan^  1  Cromp.  &  M.  235 ;  Doe  d.  Oord  v.  Needs^ 
2  Mees.  &  W.  129 ;  Doe  d.  AUen  v.  A/fen,  12  Ad.  &  Ell.  451.  Where  a 
testator  having  several  brothers  or  sons  makes  a  bequest  ''to  my  brother" 
or  ''  my  son"  it  seems  that  parol  evidence  will  be  admissible  to  point  out 
which  son  or  brother  he  meant  (1  Jarm.  Wills,  360) :  but  it  is  clear  that  if 
no  parol  evidence  were  given  in  such  cases  the  bequest  would  fail  on  account 
of  its  ambiguity  (Dowset  v.  Sweet,  Amb.  175 ;  Doe  d.  Hayter  v.  JdnviUe^ 
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3  Easty  172).  But  extrinsic  evidence  will  not  be  admissible  if  it  appears 
upon  the  face  of  the  will  itself,  that  a  particular  description  applies  with 
greater  propriety  to  one  person  than  another.  Doe  d.  Westlake.  y.  WesU 
lake  J  4  B.  &  Aid.  57 ;  Doughs  v.  Fellows,  Kay,  114. 

It  would  seem  upon  the  same  principle,  that  where  a  description  is  partly 
applicable  to  seyeral  persons,  and  is  partly  either  applicable  to  no  person  at 
all  or  a  mere  blank,  parol  evidence  will  be  admissible.  See  Careless  v. 
Careless,  1  Mer.  384;  Price  v.  Page,  4  Yes.  679 ;  StiU  v.  Hoste,  6  Mad. 
192 ;  these  cases  are  commented  upon  by  the  Chief  Baron  in  the  principal 
case. 

Where  a  description  in  a  will  is  applicable  partly  to  one  person  and  partly 
to  another,  evidence  will  not  be  admissible  to  show  which  person  was  in- 
tended by  the  testator.  This  was  decided  in  the  principal  case,  after  an 
elaborate  examination  of  the  authorities  by  Lord  Abinger,  C.  B.,  some  of 
which  probably  might  have  justified  him  in  arriving  at  a  different  conclu- 
sion. See  also  Blundell  v.  Gladstone,  11  Sim.  467)  1  Ph.  279;  1  H.  L. 
Cas.  778. 

If  evidence  of  the  declarations  of  the  testator  is  admissible  to  show  his 
intention,  where  the  description  in  the  will  is  unambiguous  with  reference 
to  several  objects,  it  is  not  essential  that  such  declarations  should  be  contem- 
poraneous with  the  execution  of  the  will ;  as  they  will  not  be  rejected  though 
made  before  or  subsequent  to  the  will ;  their  weight,  however,  depends  upon 
the  time  and  circumstances,  at  or  under  which  they  were  made.  Langham 
V.  Sanfordj  19  Ves.  649;  Blundell  v.  Gladstone,  11  Sim.  467, 470;  1  Ph. 
279,  282;  S.  C.  1  H.  L.  Ca.  778,  nom.  Camoys  v.  Blundell;  Thomson 
Y.  Sempenstall,  13  Jur.  814;  Bemasconi  v.  Atkinson,  23  L.  J.,  Ch.,  184 ; 
17  Jur.  128 ;  sed  vide.  In  re  Bhckman,  16  Beav.  377. 

Evidence  will  not  be  admissible  as  is  laid  down  in  the  principal  case, 
where  no  part  of  the  description  is  applicable  either  to  a  person  (Mampskire 
V.  Pierce,  2  Ves.  218)  or  to  an  estate.  See  the  leading  case  of  Miller  v. 
Trovers,  8  Bing.  244.  Where  a  person  devised  all  his  real  estates  in  the 
county  of  Limerick  and  in  the  city  of  Limerick,  it  appeared  that  the  testator 
had  no  real  estates  in  the  county  of  Limerick  at  the  time  of  making  his  will, 
but  he  had  a  small  estate  in  the  city  of  Limerick,  and  a  large  estate  in 
the  county  of  Clare;  it  was  held,  however,  that  evidence  was  not  admis- 
sible to  show  that  the  testator  intended  to  devise  the  estates  in  the  county  of 
Clare,  and  that  the  word  Limerick  had  been  used  by  mistake  for  the  word 
*'  Clare,"  In  each  of  the  cases  of  Masters  v.  Masters  (1  P.  Wms.  426) 
and  Beaumont  v.  FeU  (2  P.  Wms.  141 ;  2  Eq.  Ca.  Abr.  366,  pi.  8),  com- 
mented on  in  the  principal  case,  the  name  was  wholly  wrong ;  but  parol 
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eridenca  was  admitted ;  it  is  however  donbtftil  whether  they  can  be  cod- 
sidered  u  Bothoritiee.   ' 

There  is  no  authority  for  filling  up  s  blank  left  for  the  name  of  k  penoa  in 
a  will  by  parol  evidence  {Doe  y.  Needi,  3  Mew.  k,  W.  136);  and  whoe 

a  legacy  was  left  to  Lady ,  it  was  held  by  Lord  Tborlow,  that  the 

blank  could  not  be  supplied  by  evidoice  {Smit  v.  Hort,  3  Bro.  C.  C.  311 ; 
see  also  1  M.  &  Bcott,  351) ;  but  whoe  a  sumame  only  has  been  givai 
leaving  a  blank  for  the  christian  name  {Ptux  t.  Page,  4  Ves.  660),  m  die 
inidakofanameonlyhave  been  made  use  o^  as  a  bequest  to  Mr.  and  Mn. 
G.  {AJjbot  V.  Mauie,  3  Ves.  148),  evidence  has  been  held  admissible  to 
show  whom  the  testator  intended  to  deognate. 

Where,  however,  a  testator's  meaning  cannot  be  ascertained  &om  the 
words  of  the  will,  and  evidence  is  not  admissible  under  any  of  the  drconi- 
Btances  before  mentioned,  the  will  will  be  void  for  uncertunty. 


(    763    ) 


FORBES  V.  MOFFATT. 


MOFFATT  V.  HAMMOND. 


Feb.  19th,  August  9th,  1811.  Rolls. 
[Reported  18  Ve8.  384.] 

Extinguishment — Mb,kq^k.'\^ Mortgage  not  merged  by  union  with 
the  fee :  the  actual  intention,  not  established  by  the  acts  of  the 
party y  presumed  from  the  greater  advantage  against  merger  in  favour 
of  the  personal  representative. 

A  person  becoming  entitled  to  an  estate,  subject  to  a  charge  for  his  oum 
benefit,  may  heep  up  the  charge.  Distinction  upon  this  subject  in 
Law  and  Equity  ;  the  latter  sometimes  holding  a  charge  extinguished 
where  it  would  subsist  at  law,  and  sometimes  preserving  it  where  at 
law  it  would  be  merged;  depending  on  the  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interests  are  united.  Where,  as  in 
most  instances,  it  is,  with  reference  to  the  party  himself,  of  no  sort  of 
use  to  have  a  charge  on  his  oum  estate,  it  will  sink  without  some  act 
by  him  to  heqp  it  on  foot. 

Entry  of  the  devisee,  luxving  also  a  mortgage,  presumed  to  be  as  devisee, 
if  no  trace  appears  of  any  of  the  steps  usually  taken  by  a  mortgagee 
to  get  into  possession. 

Owner  of  a  charge  is  not,  as  a  condition  of  keeping  it  up,  called  on  to 
repudiate  ike  estate.  His  election  is  not  to  take  tke  charge  or  the 
estate ;  but  whether,  taking  the  estate,  he  means  the  charge  to  sink 
or  continue  distinct. 

Incapacity  of  infant  to  elect. 
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In  all  cases  where  a  charge  has  been  held  to  merger  it  was  perfectly 
indifferent  to  the  party,  in  wham  the  interests  had  united,  whether 
the  charge  should  or  should  not  subsist, 

BY  INDENTURES  of  lease  and  release,  dated  the  7th  and  8th  of 
April,  1785,  reciting  the  will  of  Andrew  Mofiatt,  that  the  sum  of 
27,000/.  was,  due  to  his  estate  from  Aaron  Mofifatt,  and  that  James 
MofFatt  and  Hindman,  the  executors  of  Andrew,  had  agreed  to  lend 
the  further  sum  of  12,000/.  upon  all  the  estates  of  Aaron  Mofiatt  in 
Jamaica;  to  secure  both  the  said  sums,  John  Mo£&tt,  the  brother 
of  Aaron,  being  a  party,  and  agreeing  to  postpone  a  debt  of  13,000/., 
due  to  him  by  Aaron,  to  the  said  intended  advance  of  12,000/.,  in  con- 
sideration of  the  said  sum  of  12,000/.,  and  to  enable  the  executors 
of  Andrew  M oifatt  to  obtain  an. immediate  security  for  the  said  debt  of 
27,000/.,  Aaron  Mofiatt,  with  the  consent  of  John  Mo&tt,  conveyed 
to  James  Moffatt  and  Hindman,  and  their  heirs,  the  plantation  of 
Blenheim,  &c.,  and  all  other  the  estates  of  Aaron  MoSatt  in  Jamaica, 
subject  to  the  pa3rment  of  the  sum  of  12,000/. ;  and  the  same  estates 
were  conveyed  to  James  Mofiatt,  Hindman,  and  John  Mofiatt,  and 
their  heirs,  subject  to  the  said  mortgage  for  12,000/.  and  to  a  proviso 
for  redemption  on  pa3rment  to  James  Mofiatt  and  Hindman  of 
27,000/.,  and  to  John  Moffatt  of  13,000/. 

Aaron  Mo&tt  died  in  1797,  having  by  his  will,  dated  in  1795, 
given  all  his  property,  real  and  personal,  to  his  brother  John  Moflbtt ; 
and  appointed  him  sole  executor.  John  Mofiatt  died  in  1807,  in- 
testate and  without  issue. 

The  bill  in  the  first  cause  was  filed  by  Forbes  and  Elizabeth 
Moffiitt,  executors  of  James  Moffatt  the  surviving  executor  of  Andrew, 
praying  an  account  as  to  the  mortgage  of  27,000/.,  and  a  foreclosure ; 
charging  that  John  Mofiatt,  taking  possession  under  the  will  of  Aaron, 
became  the  absolute  owner  of  the  premises ;  that  his  mortgage  was 
thereby  extinguished;  and,  the  charge  of  12,000/.  being  paid,  the 
27,000/.  was  the  only  subsisting  mortgage. 

The  defendant  Sarah  Mofiatt,  the  widow  of  John,  by  her  answer 
insisted  upon  the  mortgage  for  13,000/.  as  still  subsisting;  and  prayed 
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a  sale^  and  an  application  of  the  produce  to  the  two  mortgages  pari 
passu. 

The  bill  in  the  other  cause  was  filed  by  Sarah  the  widow  of  John 
Mof&tty  and  by  his  next  of  kin,  against  the  plainti£&  in  the  first  cause, 
and  against  Elizabeth  Hammond  and  Martha  Bayard,  the  next  of 
kin  of  John  Mofiatt,  and  his  co-heiresses  at  law,  in  whom  the  legal 
estate  was  vested  under  the  first  mortgage,  praying  an  account  with 
reference  to  the  sum  of  13,000/.,  and  a  foreclosure. 

The  acts  of  John  Moffatt,  firom  which  his  intention  not  to  consider 
himself  a  mortgagee  was  collected,  were  possession  taken  upon  the 
death  of  Aaron ;  considerable  expenditure  upon  the  estate,  and  the 
sale  of  some  parts ;  the  payment,  as  executor  of  his  brother,  of  5,000Z.  ' 
on  the  mortgage  account,  generally,  without  distinction  of  the  two 
mortgages ;  that  sum  exceeding  by  about  500/.  the  balance  in  his 
hands  firom  the  produce  of  the  real  estate :  on  the  other  hand  the 
registry  of  the  mortgage  deed  in  Jamaica,  after  the  death  of  Aaron, 
was  relied  on  by  the  personal  representatives ;  and  accounts  kept  of 
the  annual  supplies  and  produce  of  the  estate,  entitled  '^  The  estate 
of  Aaron  Mofiatt,  deceased,  in  account  current  with  John  Moffatt" 

The  bill  in  the  second  cause  alleged,  that  the  mortgage  deed  was 
not  recorded  in  the  Island  of  Jamaica  until  after  the  death  of  Aaron 
Moffiitt,  at  his  request ;  that  the  estates  sold  by  John  Moffiitt,  were  not 
named  or  considered  by  him  as  part  of  the  security,  and  that  the  sum 
of  5,000/.  was  paid  only  in  part  of  the  arrears  due.  The  answer  relied 
on  the  general  words,  as  comprising  all  the  estates  in  the  security. 

Mr.  Martin  and  Mr.  T^ower,  for  the  representatives  of  Andrew 
Moffiitt,  plaintifi^  in  the  first  cause.  Mr.  Leach  and  Mr.  Home,  for 
the  co-heiresses  at  law  of  John  Moffatt  Sir  Arthur  Piggott,  Sir 
Samuel  Ramilly,  Mr.  Heald  and  Mr.  Raithby,  for  the  other  parties 
claiming  his  personal  property. 

For  the  representatives  of  Andrew  Moffiitt  and  the  co-heiresses 
of  John. 

A  mortgagee  having  acquired  the  equity  of  redemption,  the  efifect 
is,  that  his  interest  ceases  to  be  considered  as  a  mortgage,  unless,  by 
some  clear  act,  equivalent  to  a  declaration,  he  evinces  his  intention  to 
keep  alive  the  charge.    The  circumstance,  that  the  original  mortgage 
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in  this  instance  was  of  an  equity  of  redemption,  makes  no  difierence ; 
and  the  Court  will  treat  it  precisely  as  a  legal  estate  under  the  same 
circumstances.  The  mortgagee  taking  the  estate  under  his  brothei^s 
will,  and  having  a  right  as  between  his  own  representatives  to  keep 
the  charge  still  subsisting,  which,  if  he  does  not  manifest  that  intention, 
would  be  considered  as  eKtinguished,  they  must  show  that  intenticHL 
What  third  person  here  has  a  right  to  say,  this  is  money?  John 
Mofiatt  being  the  only  person  responsible  for  diis  debt,  the  sole 
possessor  of  the  funds  applicable  to  its  discharge^  and  continuing  for 
several  years  to  unite  in  his  own  person  the  characters  of  debtor  and 
creditor,  no  rational  purpose  for  which  he  should  wish  the  mortgage 
to  exist,  can  be  stated. 

This  does  not,  however,  rest  upon  the  accidental  union  of  cha- 
racters in  the  individual,  but  is  confirmed  by  his  acts.  The  acts  of 
entering  into  possession,  and  selling  parts  of  the  estate,  simply  stated, 
though  they  may  assist  in  forming  tiie  conclusion,  are  not  decisive; 
but  possession  taken,  not  in  the  usual  way  as  a  mortgagee,  must  be 
referred  to  the  devise ;  and,  as  evidence  of  the  intention  to  accept  it, 
goes  far  towards  the  conclusion,  (hat  he  did  not  mean  the  mortgage  to 
continue :  a  conclusion  confirmed  by  the  sales  which  followed.  If  the 
possession  could  be  referred  to  the  mortgage  he  would  be  a  mere 
trustee  for  himself  and  the  others ;  and  can  it  be  conceived,  that  any 
person  holding  possession  as  a  trustee,  would  proceed  to  expend  on 
improvements,  not  only  the  produce  of  the  estate,  but  beyond  that  a 
considerable  sum,  his  own  property,  without  any  communication  with 
the  cestui  que  trust  ? 

With  regard  to  the  other  fact  stated,  that  he  sold  part  of  tfiese 
estates,  conveying  them  in  fee  simple,  as  mortgagee  he  could  sell 
only  subject  to  the  equity  of  redemption.  If  it  was  necessary  to  show 
acts  inconsistent  with  his  character  of  mortgagee,  these  acts  are  di- 
rectly so ;  but  to  these  acts  of  John  Moffatt  are  opposed,  first,  the 
accounts  kept  by  him,  and  their  title,  "  The  estate  of  Aaron  Moffiitt 
deceased,  in  account  current  with  John  Mofiatt**  This  account, 
showing  only  the  annual  supplies  sent  out  to  the  estate,  and  the  pro- 
duce, proves  nothing  inconsistent  with  the  intenticHi  as  between  the 
representatives  not  to  consider  the  mortgage  as  subsisting.     It  was 
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not  unlikely,  that  the  parties  taking  the  estate  might  wish  to  see  how 
that  account  stood.  Uniting  in  himself  the  two  characters  of  real  and 
personal  representative,  he  might  conceive  that  it  was  necessary  for  him 
to  keep  such  an  account,  in  case  he  should  be  called  on  by  other  cre- 
ditors of  Aaron.  This,  therefore,  affords  no  evidence  against  the 
general  rule,  that  if  an  intention  to  keep  alive  the  incumbrance  is  not 
manifest,  the  contrary  must  be  presumed. 

As  to  the  payment  of  5,000/.,  whether  solely  out  of  the  assets,  as  ex- 
ecutor, or  partly  out  of  the  rents,  does  not  appear ;  instead  of  dividing 
that  sum  between  the  two  mortgages  in  the  proportions,  in  which 
they  were  entitled,  he  pays  the  whole  into  the  bank ;  and  it  does  not 
appear  that  afterwards  he  kept  any  account  That  must  be  taken  as 
a  payment  on  account  of  the  othor  mortgage ;  and  is  conclusive  as  to 
his  intention,  being  in  possession  of  the  legal  estate  as  owner  of  the 
equity  of  redemption,  not  to  keep  alive  his  own  mortgage ;  that  he 
considered  it  merged  in  his  other  title,  and  the  27,0002.  as  the  only 
subsisting  mortgage.  Being  executor  of  Aaron,  he  had  a  right  to 
retain  as  a  creditor  in  equal  degree.  His  conduct,  therefore,  in  that 
instance  is  utterly  inconsistent  with  the  notion,  that  he  was  acting 
upon  the  strict  principle  of  a  mortgagee  in  pos^ssion. 

With  regard  to  the  registry  of  the  deed,  the  intention  of  all  parties 
is  clear,  that  this  being  a  fieimily  transaction,  should  be  kept  secret 
during  the  life  of  Aaron,  lest  the  registry  in  Jamaica  should  disclose 
his  embarrassments.  As  executor  of  Aaron,  he  was  bound  to  do  what 
Aaron  ought  to  have  done ;  and,  though  there  were  two  mortgages, 
the  deed  was  entire. 

For  &e  personal  representatives  of  John  Moffittt  it  was  contended, 
that  the  sales  and  the  payment  of  5,000^,  the  only  acts  giving  any  colour 
to  the  inference  that  he  considered  his  ddbt  as  extinguished,  afibrded 
by  no  means  a  satisfactory  conclusion;  the  sales  being  of  parts  not 
specifically  included  in  the  mortgage ;  and  the  payment  being  much 
less  than  was  due  from  him  as  personal  representative  of  Aaron,  liable 
to  account  for  all  his  personal  property,  and  tfiat  these  equivocal  acts 
were  opposed  by  the  clear  acts  of  taking  possession,  registering  the 
de^d  and  keeping  the  account  as  mortgagee,  and  the  impolicy  of  re* 
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linquishing  a  specific  lien  on  the  West  India  estate,  giving  a  preference 
to  all  debts  by  simple  contract 

Sir  William  Grant,  M.  R. — Under  the  circumstances  of  this  case 
the  question  arises  between  the  real  and  personal  representatives  of 
John  Mofiatt ;  whether  the  mortgage  for  the  sum  of  money  due  to 
him  is  to  be  considered  as  still  subsisting,  in  which  case  his  personal 
representatives  are  entitled  to  it ;  or  is  extinguished  by  the  union  of 
the  characters  of  owner  and  mortgagee  in  John  Moffiitt ;  or  by  any 
acts  done  by  him  after  he  became  owner. 

It  is  very  clear,  that  a  person  becoming  entitled  to  an  estate,  subject 
to. a  charge  for  his  own  benefit,  may,  if  he  chooses,  at  once  take  the 
estate  and  keep  up  the  charge.  Upon  this  subject  a  Court  of  Equity 
is  not  guided  by  the  rules  of  law.  It  will  sometimes  hold  a  charge 
extinguished  where  it  would  subsist  at  law,  and  sometimes  preserve 
it,  where  at  law  it  would  be  merged.  The  question  is  upcHi  the  inten- 
tion, actual  or  presumed,  of  the  person  in  whom  the  interests  are 
united.  In  most  instances  it  is,  with  reference  to  the  party  himself,  of 
no  sort  of  use  to  have  a  charge  on  his  own  estate ;  and,  where  that  is 
the  case,  it  will  be  held  to  sink,  unless  something  shall  have  been 
done  by  him  to  keep  it  on  foot 

The  first  consideration  therefore  is,  whether  John  Moffiitt  has  done 
anything  to  determine  that  election,  which  he  undoubtedly  had;  if 
not,  the  question  will  be  upon  the  presumption  of  law  under  the  cir- 
cumstances of  the  case.  It  is  disputed  between  the  real  and  the 
personal  representatives  whether  John  Mof&tt  took  possession  in  his 
character  of  owner  or  of  mortgagee.  It  must,  I  think,  be  taken  that 
he  entered  as  devisee.  There  is  no  trace  of  any  of  the  steps  that  a 
mortgagee  takes  to  get  into  possession.  He  sold  part  of  the  estates, 
which,  though  not  specifically  named  in  the  mortgage,  w^e  included 
in  it  by  general  words,  and  as  to  his  keeping  an  account  with  Aaron 
Mofiatt's  estate,  and  therein  crediting  the  produce  of  the  devised 
estates,  he  could  not  with  propriety  do  otherwise ;  for,  as  they  were 
subject  to  Aaron  Mofiatt's  debts,  the  account  must  have  been  kept 
until  the  debts  were  paid.  But  this,  I  apprehend,  goes  no  w^y 
towards  the  decision  of  the  question. 
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The  owner  of  a  charge  is  not,  as  a  condition  of  keeping  it  up,  called 
upon  to  repudiate  the  estate.  The  election  he  has  to  make  is  not, 
whether  he  will  take  the  estate  or  the  charge ;  but  whether,  taking  the 
estate,  he  means  the  charge  to  sink  into  it  or  to  continue  distinct  from 
it.  The  circumstance  that  John  Moffatt  caused  the  mortgage  deed  to 
be  registered  in  Jamaica  was  relied  on  by  the  personal  representatives, 
as  showing  an  intention  to  keep  the  charge  on  foot ;  but  the  co-heirs 
say,  that  as  the  mortgage  to  Andrew  Moffatt's  estate  was  included  in 
the  same  deed,  it  was  the  duty  of  John,  as  surviving  trustee,  to  register 
it  for  the  benefit  of  the  cestui  que  trusts. 

It  is  impossible  to  determine  upon  which  motive  he  acted :  but  I 
think  this  weighs  something  in  favour  of  the  personal  representatives ; 
for,  though  the  deed  containing  both  mortgages  must  have  been  re- 
gistered as  it  stood,  yet,  if  acting  merely  for  the  benefit  of  the  owners 
of  the  27,000/.  mortgage,  he  might  have  entered  some  memorandum 
on  the  record  signifying  that  the  other  mortgage  no  longer  subsisted. 
It  is  hardly  to  be  supposed  he  could  wish  publicly  to  represent  his 
estate  as  more  heavily  burdened  than  he  really  meant  it  to  be. 

The  real  representatives  rely  on  the  payment  of  5,0002.  generally, 
without  any  apportionment  of  that  sum  between  the  two  mortgages. 
This  appears  to  have  been  within  about  500/.,  the  whole  balance  at 
that  time  in  his  hands  from  the  produce  of  the  real  estate ;  and  the 
argument  is,  that,  as  he  did  not  apportion  that  sum  between  the  two 
mortgages,  he  must  have  considered  his  own  mortgage  as  no  longer 
subsisting.  That,  however,  is  far  from  being  a  necessary  conclusion. 
He  paid  the  sum  and  took  the  receipt  as  executor  of  his  brother. 
The  whole  estate,  real  and  personal,  being  in  his  own  hands,  it  would 
not  occur  to  him  formally  to  set  apart  the  same  proportion  of  his  own 
debt  that  he  paid  to  others.  From  his  paying  the  interest  of  another 
mortgage  it  cannot  be  inferred  that  he  meant  to  abandon  his  own. 
John  MoiBFatt's  acts,  therefore,  furnish  no  conclusive  evidence  of  actual 
intention  on  the  subject  of  this  mortgage. 

With  regard  to  presumptive  intention,  it  was  evidently  most  advanta- 
geous to  John  Moffatt  that  this  mortgage  should  be  kept  on  foot ;  for, 
otherwise,  he  would  have  given  priority  to  the  other  mortgage  and  all 
the  debts  of  his  brother.     The  reasonable  presumption,  therefore,  is, 

T.L.C.  3  D 
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that  he  would  choose  to  keep  the  mortgage  on  foot.  Where  no  inten- 
tion is  expressed,  or  the  party  is  incapable  of  expressing  any,  I  appre- 
hend the  Court  considers  what  is  most  advantageous  to  him.  Upon 
that  principle  it  was  held  in  Thomas  v.  Kem€y8{a),  that  the  charge' 
should  not  sink ;  as  that  was  for  the  advantage  of  the  infant ;  who, 
having  attained  the  age  of  nineteen,  had  made  a  nuncupative  will,  de- 
vising all  that  was  in  her  power  to  devise  to  her  mother.  This  could 
be  of  no  avail  as  an  election  by  an  infant ;  for  she  could  make  non^ 
Her  interest  must  have  been  the  ground  of  the  decision. 

In  the  case  of  Lord  Compton  v.  Oxenden  (6),  Lord  Rosslyn  says, 
"  The  cases  of  in&nts  turn  upon  a  supposed  intent  The  Court  saw  in 
Thomas  v.  Kemeys,  that  it  was  much  more  beneficial  to  the  infimt  that 
it  should  continue  personal  property ;  because  an  infimt  has  the  use 
and  disposition  of  that  before  twenty-one ;  but  he  could  have  no  dis- 
posable interest  in  a  real  estate  till  that  age.** 

In  Wyndham  v.  ITie  Earl  of  Egremont  (c)  the  limitation  was  to  Lord 
Thomond  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders  to  his  first  and  other  sons  in  tail  male,  and  to  his  right  heirs. 
Yet  it  was  determined  that  the  charge  should  be  raised  for  the  benefit 
of  his  personal  representatives.  What  the  counsel  for  the  personal 
representatives  contended  was,  that  the  charge  should  not  merge,  unles 
at  some  period  in  Lord  Thomond's  life  it  was  indifierent  to  him  whe- 
ther the  term  should  be  kept  on  foot  or  not. 

Upon  looking  into  all  the  cases,  in  which  charges  have  been  held  to 
merge,  I  find  nothing  which  shows  that  it  was  not  perfectly  indiflferent 
to  the  party,  in  whom  the  interest  had  united,  whether  the  charge  should 
or  should  not  subsist ;  and  in  that  case  I  have  already  said  it  sitiks. 

There  is  a  case  of  GwiUim  v.  Holland^  refi^rred  to  in  Lord  Comp- 
ton V.  Oxenden^  which,  I  believe,  is  not  reported  anjrwhere ;  but  which 
from  the  statement  given  of  it  by  the  counsel,  who  cite  it,  and  by  Lord 
Rosslyn,  seems  to  be  in  point  to  the  present  Mrs.  Holland  had  a 
charge  upon  an  estate,  which  she  took  by  devise  firom  her  brother.  He 
had  made  a  mortgage  on  it  The  counsel  say,  LordHardwicke  thought 
that  '^  was  no  merger ;  because  it  was  more  beneficial  for  her  to  take  it 
as  a  charge.*"     Lord  Rosslyn  says,  the  intervening  incumbrance  pre- 

(a)  2  Vern.  3i8.  (h)  2  Ves.  jun.  261 ;  see  26  k  (c)  Amb.  753. 
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vented  the  merger ;  and  it  was  more  beneficial  for  the  person  entitled 
to  the  charge  to  let  the  estate  stand  with  the  incumbrance  upon  it,  than 
to  take  it  discharged  of  the  incumbrance,  and  give  a  priority  to  the 
second  incumbrancer.  Now  it  was  certainly  more  beneficial  for  John 
Moffatt  to  let  the  estate  stand  with  the  incumbrance  upon  it,  than  to 
give  a  priority  to  the  other  mortgage  and  to  all. the  debts  of  his  brother 
.Aaron.  On  the  whole,  therefore,  I  think,  that  the  mortgage  for  13,000/. 
must  be  considered  as  still  subsisting  for  the  benefit  of  John  Moffiitt's 
personal  representatives. 


The  doctrine  of  extinguishment  or  merger,  as  applicable  to  charges,  which 
was  discussed  in  the  principal  case,  is  called  into  operation  either  where  the 
owner  of  the  charge  becomes  also  by  some  mode  owner  of  the  estate,  or  the 
owner  of  the  estate  by  some  mode  becomes  owner  of  the  charge. 

It  is  derived  from  the  Roman  law,  where  it  is  termed  "  confusio ;''  and 
depends  upon  this  principle,  that  where  the  qualities  of  debtor  and  creditor 
are  united  in  the  same  person,  there  arises  a  confusion  of  rights  which 
extinguishes  the  two  credits.  See  Code  of  Louisiana,  Art.  2214.  It  is  thus 
explained  by  Pothier,  "  II  est  Evident  que  par  le  concours  de  ces  deux 
qualites  contraires  de  creancier  et  de  debiteur  en  une  meme  personne,  elles 
se  detruisent  mutuellement ;  car  on  ne  peut  ^tre  le  creancier  et  le  debiteur 
tout  a  la  fois ;  on  ne  peut  etre  creancier  de  soi-meme,  ou  debiteur  envers  soi- 
meme.  De-1^  resulte  indirectement  Textinction  de  la  dette,  lorsqu'il  n'y  a 
pas  d'autre  debiteur.  Car,  comme  il  ne  peut  y  avoir  de  dette  sans  debiteur, 
la  confusion  eteignant  dans  la  personne  qui  6tait  seule  debitrice  la  qualite 
de  debiteur,  et  ne  restant  plus  par  consequent  de  debiteur,  il  ne  peut  plus 
y  avoir  de  dette :  Non  potest  esse  obligatio  sine  persona  obligata."    Pothier, 

« 

Traite  des  Obligations,  n.  643 ;   and  see  Lindley,  Introd.  to  the  Study  of 
Jurisp.  75,  76,  App.  Ivi. 

According  to  our  law,  as  laid  down  in  the  principal  case,  merger  or 
extinguishment,  at  any  rate  in  equity,  will  or  will  not  take  place  according 
to  the  intention  actual  or  presumed  of  the  person  in  whom  the  two  interests 
are  united. 

In  examining  this  subject,  it  will  be  most  convenient  to  consider  those 
cases — I.  Where  the  owner  of  the  charge  becomes  also  owner  of  the 
estate.  II.  Where  the  owner  of  the  estate  becomes  also  owner  of  the 
charge. 

3  d2 
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I.  Where  the  Owner  of  the  Charge  becomes  also  Oumer  of  the 

Estate. 

As  a  general  rule,  where  a  party  entitled  to  a  charge  becomes  entitled  to 
the  estate  upon  which  it  is  charged,  either  in  fee  or  in  tail,  the  charge  will 
merge  in  the  estate  (Donisthorpe  v.  Porter y  2  Eden,  162;  Lord  Compton 
V.  OxendeUf  2  Ves.  jun.  261 ;  Lord  Selsey  v.  Lord  Lake^  1  Beav.  146). 

The  law,  however,  does  not  prevent  a  party  becoming  entitled  both  to  the 
estate  and  the  charge,  from  keeping  alive  the  charge ;  and  the  rule  yiekb 
to  the  intention,  of  keeping  alive  the  charge,  whether  it  be  expressed  or 
presmued. 

This  is  well  expressed  by  Lord  Loughborough,  C.  '^  It  is  a  clear  prin- 
ciple," says  his  Lordship,  "  both  at  law  and  in  equity,  that  where  there  is  a 
confusion  of  rights,  where  debtor  and  creditor  become  the  same  person, 
there  can  be  no  right  put  into  exertion,  but  there  is  an  immediate  merger. 
But  it  is  true  in  equity,  though  there  may  be  that,  which,  if  all  were  reduced 
to  a  legal  right,  would  of  necessity  operate  as  a  merger,  this  Court  acting 
upon  the  trust  will,  on  the  intent  expressed  or  implied,  preserve  them  dis- 
tinct ;  and  that  confusion  of  rights  will  not  take  place."  Per  Lord  Lough- 
borough, C,  2  Ves.  jun.  264. 

No  difficulty  arises  where  the  intention  to  prevent  coniuslon,  by  preserving 
the  charge  distinct,  is  clearly  expressed. 

There  is  some  difficulty,  however,  in  determining  where  the  intention  is 
to  be  presumed. 

Such  intention  may  be  presumed,  either  irom  the  acts  of  the  owner  of 
the  charge  and  estate,  or  from  the  nature  of  his  interest  in  them. 

Where,  as  is  laid  down  in  the  principal  case,  it  is  of  no  use  to  a  person 
to  have  a  charge  on  his  own  estate  (as  is  generally  the  case),  it  will  be  held 
to  merge,  unless  something  shall  have  been  done  by  him  to  keep  it  on  foot 
Tyler  v.  Lake^  4  Sim.  351. 

If  it  be  most  advantageous  to  the  owner  of  the  estate  that  the  chai^ 
should  be  kept  alive  the  Court  of  Chancery  will  presume  such  intention, 
notwithstanding  the  absence  of  any  other  indication  of  such  intention. 
Where,  therefore,  as  in  the  principal  case,  the  effect  of  merging  the  charge 
in  the  estate  would  be  to  give  priority  to  debts  or  subsequent  incumbrances, 
it  will  be  presumed  that  the  owner  of  the  estate  did  not  intend  the  charge  to 
be  merged.  Earl  of  Clarendon  v.  Barham^  1  Y.  &  Coll.  C.  C.  688 ;  Qriee 
V.  Shaw,  10  Hare,  76 ;  Davis  v.  Barrett,  14  Beav.  542,  563 ;  Byam  v. 
Sutton,  W.  R.  1853-4,  p.  684. 

Where,  however,  the  interest  intervening  between  the  charge  and  the 
ownerehip  of  the  fee  has  been  created  by  the  act  of  the  owner  himself, 
ihe  reasoning  which  governs  the  last  class  of  cases  will  not  apply.    Thus 


Forbes  v.  Moffatt.  773 

in  Johnson  v.  Webster  (4  De  Gex,  Mac.  &  Gord.  474),  A.,  the  devisee 
in  fee  of  real  estates,  subject  to  a  trust  to  raise  6,000/.  for  B.,  which  the 
testator  directed,  in  the  event  of  B.'s  death  without  children,  to  sink  into 
the  residue  of  his  personal  estate  and  to  go  to  A.,  on  his  marriage 
conveyed  the  estates  to  the  trustees  of  his  marriage  settlement,  subject  to 
the  trust  to  raise  the.  6,000/.,  and  died,  living  B.  On  B.'s  death  without 
children,  it  was  held  by  Lord  Chancellor  Cranworth,  that,  under  the 
circumstances,  the  charge  had  merged  in  the  inheritance. 

Even  in  the  case  of  a  lunatic  owner  of  an  estate  afterwards  becoming 
entitled  to  a  charge  upon  it,  a  merger  will,  as  a  general  rule,  take  place,  and 
a  trust  term  to  secure  the  charge  makes  no  difference,  as  it  remains  inert,* 
unless  required  to  be  executed  for  proper  purposes  {Lord  Compton  v. 
Oxeiuieny  2  Yes.  jun.  261)  \  but  if  it  had  been  to  the  advantage  of  the 
lunatic  to  keep  the  charge  alive,  as  for  the  payment  of  his  debts,  merger 
will  not  then  take  place.     lb. 

In  the  case  of  an  infant  entitled  to  a  charge  becoming  also  seised  of  the 
estate,  no  merger  would,  it  seems,  take  place,  for  this  reason,  that  pre- 
vious to  the  new  Wills  Act  (1  Vict.  c.  26),  an  iniant  might  have  made 
a  will  of  personalty  before  he  attained  his  majority,  though  he  could  not  do 
so  with  regard  to  realty ;  it  was  therefore  considered  more  advantageous  to 
him  to  retain  a  testamentary  power  over  the  charge,  which  he  would  have 
lost  in  case  of  its  merger  in  land.  Thomas  v.  KemsySj  2  Vem.  848 ;  and 
see  Lard  Canipton  v.  Oxenden^  2  Ves.  jun.  264,  where  it  is  said  that 
these  cases  rekttive  to  infants  depend  '^  upon  a  supposed  intention  that  an 
infant  would  have,  if  he  could  express  it."  (lb.)  This,  however,  could  not 
now  be  urged  as  a  reason  for  keeping  alive  a  charge,  as  an  infant  cannot 
now  make  a  will.    1  Vict.  c.  26,  s.  7. 

Formerly,  in  the  case  of  creditors,  where  real  estate  was  not  liable  to 
debts,  merger  of  a  charge  would  not  take  place.  This  arose,  according  to 
Lord  Chancellor  Northington,  "  from  the  power  and  justice  of  the  Court  of 
Chancery  correcting  the  illiberality  of  the  law  with  regard  to  creditors,  which 
permitted  a  man  to  die  insolvent,  leaving  a  very  good  estate."    2  Eden,  164. 

In  the  case,  however,  of  persons  dying  af):er  August  29, 1838,  this  reason 
would  be  inapplicable,  as  their  real  estates  are  now  liable  to  simple  contract, 
as  well  as  specialty,  debts.    8  &  4  Will.  4,  c.  104. 


II.  Where  the  Owner  of  the  Estate  becomes  also  Owner  of  the  Charge. 

Where  the  absolute  owner  of  an  estate  becomes  also  owner  of  a  charge 
thereon,  in  the  absence  of  any  intention,  either  express  or  presumed,  on  his 
part,  a  merger  or  extinguishment  of  the  debt  will  take  place.  Swdbey  v. 
Srvabey,  15  Sim.  106;  Fnrrov  v.  Rees,  4  Beav.  18. 
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Where  a  person  seised  in  fee  acquires  the  charge  either  by  successdon  or 
by  bequest,. it  will,  as  a  general  rule,  merge.  Swabey  v.  Smabey^  15  Sim. 
106;  Price  v.  Gibson^  2  Eden,  115. 

A  person  entitled  to  an  estate  may  also  become  entitled  to  a  charge 
thereupon,  by  paying  it  off. 

Where  a  person  seised  in  fee  of  an  estate  pays  off  a  charge,  the  presump- 
tion arises  that  he  paid  it  off  for  the  benefit  of  the  estate,  and  a  merger  of 
the  estate  and  charge  will  thereupon  take  place.  Seys  v.  Pricey  9  Mod. 
217 ;  Bam.  Ch.  Rep.  117 ;  Tyler  v.  Lake,  4  Sim.  361,  358 ;  Earl  of 
Buckinghamshire  v.  Hohartj  3  Swanst.  186 ;  BurreU  v.  Lord  Egremantf 
7  Beav.  205 ;  Harman  v.  Forstery  1  Dm.  &  Wals.  628. 

So,  likewise,  if  a  tenant  in  tail  pays  off  a  charge  upon  his  estate,  a  merger 
will  take  place,  and  the  amount  will  not  become  part  of  his  personal  pro- 
perty^ unless  he  manifests  an  intention  that  it  should  do  so ;  for  a  tenant  in 
tail  having  the  power  at  his  own  pleasure  to  acquire  an  absolute  fee  and 
to  defeat  the  remainder,  if  he  does  not  exercise  that  power,  it  is  reasonable 
to  infer  that  the  remainderman  is,  in  a  sense,  the  object  of  his  own  choice ; 
and  this  is  the  reason  of  the  rule  for  presuming,  unless  the  contrary  be 
manifested,  that,  when  the  tenant  in  tail  pays  off  a  charge,  he  means  the 
estate,  yrhich  in  effect  he  gives  to  the  remainderman,  should  descend  to 
him  free  from  the  chaise.     JDrinkwater  v.  Combe,  2  S.  &  S.  345. 

This  principle,  however,  has  no  application  to  a  tenant  in  tail  in  remain- 
der, whose  estate  may  be  altogether  defeated  by  the  birth  of  issue  of  another 
person  ;  and  it  must  be  inferred  that  such  a  tenant  in  tail  means  to  keep  the 
chaise  alive.     Wigsell  v.  JVigsell,  2  S.  &  S.  364>  369. 

Nor  is  the  principle  applicable  to  a  person  who  takes  an  estate  defeasible 
by  an  executory  devise,  paying  off  a  charge  upon  the  estate ;  because,  not 
having  the  power  to  defeat  the  devisee  over,  it  cannot  be  intended  that  such 
devisee  is  in  any  sense  the  object  of  his  choice ;  and  there  is  not  the  same 
reason  for  presuming,  when  he  pa^s  off  a  charge,  as  in  the  case  of  a  tenant 
in  tail,  that  he  means  to  give  such  devisee  the  amount  of  the  charge.  Drink- 
water  V.  Combe,  2  S.  &  S.  340. 

The  presumption,  however,  which  arises -in  the  cases  before  mentioned, 
may  be  rebutted  by  evidence  contemporaneous  or  subsequent,  showing  the 
intention  to  keep  the  charge  separate  from  the  estate.  3  Beav.  518,  519; 
Astley  V.  Milles,  1  Sim.  298,  345 ;  Earl  of  Buckinghamshire  v.  Hobart, 
3  Swanst.  186. 

Upon  the  payment  of  a  charge  by  the  owner  of  the  estate,  a  contem- 
poraneous transfer  of  the  charge  to  a  trustee,  although  it  may  be  considered 
as  one  of  the  grounds  upon  which  the  presumption  may  be  rebutted,  vrill, 
jaevertheless,  not  be  considered  as  of  itself  solely  decisive  evidence  against 
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the  presumption.  Thus  in  Hood  v.  Phillips,  8  Beav.  518,  where  Elizabeth 
Lort,  the  owner  in  fee  of  an  estate,  paid  off  a  mortgage  in  fee  upon  it,  which 
was  transferred  to  a  person,  who  on  the  following  day  executed  a  declaration 
of  trust  whereby  he  declared  that  he  held  the  500/.,  paid  for  the  transfer  of 
the  mortgage,  in  trust  for  £.  Lort,  **  her  heirs,  executors,  administrators  dmA 
assigns  respectively,''  and  covenanted  to  convey  to  £.  Lort,  her  heirs  or 
assigns,  or  unto  such  other  person  or  persons,  and  in  such  manner  and  form  as 
E.  Lort,  her  heirs,  executors,  administrators  or  assigns,  should  direct.  E. 
Lort  devised  the  estate  to  a  trustee  to  pay  an  annuity  and  raise  certain  lega- 
cies, and,  subject  thereto,  to  P.  L.  Phillips,  his  heirs  and  assigns  for  ever,  and 
upon  or  for  no  other  use,  trust,  intent  or  purpose  whatsoever.  It  was  held 
by  Lord  Langdale,  M.  R.,  that  the  charge  had  merged  in  the  estate.  ^'  It 
appears  to  me,"  said  his  Lordship, ''  that  if  Mrs.  Lort  really  had  intended  to 
keep  the  charge  on  foot,  the  declaration  of  trust  was  an  occasion  on  which 
the  intention  must  have  been  clearly  and  unequivocally  expressed,  and  the 
absence  of  any  mention  of  the  tnist  on  which  the  money  was  to  be  held  or 
the  mode  in  which  it  was  to  be  applied,  appears  to  me  to  afford  evidence  in 
support  of  the  ordinary  presumption,  far  outweighing  any  evidence  s^inst 
the  presumption,  which  the  use  of  the  words  ^  executors  and  administrators' 
in  an  ill-drawn  deed  may  be  supposed  to  afford." 

''  There  is  nothing  to  show  that  Mrs.  Lort  had  any  interest  in  keeping  up 
the  charge,  and  thinking  that  the  transfer  of  the  mortgage  and  the  declara- 
tion of  trust,  taken  together,  do  not  afford  sufficient  evidence  to  rebut  the 
ordinary  presumption  that  she  paid  off  the  charge  to  relieve  the  estate,  it 
does  not  appear  to  me  to  be  material  to  consider  what  advice  or  what  motive 
induced  her  to  cause  the  transfer  to  be  made  as  it  was."  And  his  Lordship, 
after  observing,  that,  from  the  terms  of  the  will,  it  was  difficult  to  suppose 
that  it  was  intended  that  the  estate  of  the  devisee  should  be  charged  with 
SOOZ.  ioT  the  benefit  of  the  residuary  legatee,  added,  ^'what  the  plaintiffs 
want,  is  proof  of  intention  to  rebut  the  ordinary  presumption  in  such  cases ; 
and  the  occasion  of  making  the  will  was  such  as  to  make  it  probable,  to 
say  the  least,  that  the  testatrix  would  have  distinctly  and  unequivocally  ex- 
pressed the  intention,  if  she  really  had  it." 

''  If  the  charge  had  belonged  to  another  person,  it  would  have  been  in  no 
way  affected  by  the  terms  of  the  devise ;  and  even  in  this  case  (the  charge 
belonging  to  the  testatrix),  I  do  not  think  that  the  silence  of  the  will  on  the 
subject  of  the  charge  is  itself  conclusive ;  but  it  corroborates  the  impression 
afforded  by  the  other  circumstances  of  this  case ;  and  on  the  whole,  I 
am  of  opinion,  that  there  is  no  sufficient  evidence  to  rebut  the  presumption 
that  this  lady,  having  paid  off  the  mortgage,  intended  to  extinguish  the 
charge." 
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The  presumption  of  a  merger  may  also  be  rebutted|  by  tbe  owner  of  the 
estate  and  the  charge  liaving  an  interest  in  keeping  up  the  charge.  3 
Beay.  519. 

Although  a  different  opinion  seems  formerly  to  have  prevailed  (The 
Duke  of  Chandos  v.  Talboty  2  P.  Wms.  601,  604 ;  Ck^er  ▼.  Willegy 
Amb.  246),  the  rule  is  now  settled,  that  there  b  no  difference  between  a 
charge  merely  equitable,  and  one  that  is  supported  by  an  outstanding  legal 
estate.     AstUy  v.  Milles,  1  Sim.  343,  344. 

If  a  tenant  for  life  pays  off  a  charge  on  the  inheritance,  he  is  prim4  fade 
entitled  to  that  chai^  for  his  own  benefit.  In  the  absence  of  eyidence, 
the  presumption  is,  that  he  pays  the  charge  for  his  own  benefit,  and  not  for 
the  benefit  of  the  persons  entitled  in  remainder.  Burrell  v.  Earl  of  Egre- 
mont,  7  Beav.  205 ;  Windham  v.  Earl  of  Egrhnonty  Amb.  753;  FauUt- 
ner  ▼.  Daniel^  3  Hare,  199,  217. 

So  where  a  person  taking  an  estate  tail  under  an  act  of  parliament  con- 
taining a  prohibition  of  alienation,  pays  off  charges  on  the  estate,  as  in  the 
case  of  a  tenant  for  life,  the  presumption  arises  that  he  did  not  intend  the 
charge  to  merge  in  the  estate.  Countess  of  Skrew^mr^  v.  Earl  of 
Shrewsbury y  3  Bro.  C.  C.  120 ;  1  Ves.  jun.  227. 

In  Trevor  v.  Trevor^  2  M.  &  K.  675,  where  John,  Lord  Hampden, 
being  under  a  settlement  tenant  ior  life  in  remainder,  after  prior  estates  for 
life  and  in  tail,  with  remainder  to  his  own  first  and  other  sons  in  tail,  with 
an  ultimate  remainder  in  fee,  which  afterwards  became  vested  in  the  first 
tenant  for  life,  redeemed  the  land  tax  upon  the  settled  estate  during  the  life 
of  the  first  tenant  for  life,  and  took  an  assignment  to  himself  under  the  Land 
Tax  Act.  The  prior  tenant  for  life  afterwards  died  without  issue,  having 
devised  to  Thomas,  Lord  Hampden,  the  ultimate  fee ;  and  he  being  in  a 
dying  state  and  having  no  issue,  made  his  will,  and  devised  the  fee  of  the 
settled  estate,  without  declaring  any  intention  with  respect  to  the  land  tax 
redeemed.  It  was  held  by  Sir  John  Leach,  M.  R.,  that  the  land  tax  at  his 
death  continued  to  be  part  of  his  personal  estate.  ''When  Lord  John 
Hampden,"  said  his  Honor,  ''  took  the  assignment  of  the  land  tax  to  him- 
self, that  act  amounted  to  a  declaration  of  his  intention  that  the  land  tax 
redeemed  should  be  part  of  his  personal  estate.  It  could  not  afterwards 
sink  into  the  real  estate  without  his  expressed  intention  to  that  effect,  and 
there  is  no  evidence  of  any  such  intention." 

A  tenant  for  life,  however,  may  exonerate  tbe  estate  of  a  charge  if  he 
think  proper,  and  evidence  is  admissible  to  show  his  intention  to  do  so 
contrary  to  the  ordinary  presumption ;  but  the  burden  of  proof  is  upon  those 
who  allege,  that  in  paying  off  the  charge,  he  intended  to  exonerate  the 
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estate.  Burrell  v.  Earl  of  Effremont,  7  Beav.  232;  Astley  v.  MUleSy  1 
Sim.  298,  345. 

A  tenant  for  life  paying  off  a  charge  upon  the  estate,  in  the  same  trans- 
action merging  the  security,  by  taking  an  assignment,  connecting  it  with  the 
legal  estate  of  the  inheritance,  prim&  fistcie  puts  an  end  to  the  charge  \  but 
something  is  required  to  manifest  an  intention  to  exonerate  the  inheritance. 
BurreU  v.  Earl  of  Egretnonty  7  Beav.  232. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27,  s.  40)  is  not  applicable 
where  a  charge  has  been  paid  off  by  a  tenant  for  life.  Thus  in  Burrell  v. 
The  Earl  of  Egremant,  7  Beav.  205,  a  tenant  for  life,  in  1773,  paid  off 
a  charge  of  25,000/.  affecting  certain  settled  estates.  He  died  in  1837, 
having  in  the  mean  time  taken  no  steps  for  keeping  the  charge  alive.  It 
was  held  by  Lord  Langdale,  M.  R.,  that  it  still  subsisted  for  the  benefit 
of  his  personal  representatives.  "  On  the  whole,"  said  his  Lordship,  "  it 
appears  to  me  that  the  statute  cannot  be  applied  to  a  case  where  there  is  no 
assignable  person  liable  to  pay  the  charge,  no  person  who,  by  the  delay, 
could  be  induced  to  suppose  that  the  charge  was  abandoned  or  merged, 
and  where  the  rent,  out  of  which  the  interest  of  the  charge  ought  to  be 
paid,  is  receivable  by  and  belongs  to  the  same  person  who  is  entitled  to  the 
interest."    See  also  Wynne  v.  Styan,  2  Ph.  303. 
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CORBET'S    CASE(a). 


[Reported  1  Co.  83  a.] 

Proviso  or  Condition  repugnant  to  Gift  void.] — A  covenant  to 
stand  seised  to  the  use  of  the  covenantor  for  life,  with  remainders  over 
in  taily  proviso^  that  if  any  of  them  in  remainder  in  tail  shall  attempt 
to  alieUj  the  uses  shall  cease  to  him  as  if  he  were  dead,  and  the  estate 
shall  immediately  be  to  such  person  to  whom  it  would  go  if  he  were 
dead : — Held,  that  this  proviso  was  repugnant  to  the  estate  tail  and 
void. 

CHRISTOPHER  CORBET  (J),  being  seised  of  the  manor  of  S., 
had  issue  Rowland  and  Arthur,  and,  30  Eliz.,  upon  good  considera- 
tions, by  his  deed  indented  did  covenant  with  R  S.  and  others,  that  he 
and  his  heirs  would  stand  seised  of  the  said  manor  of  S.  to  the  use  of 
the  said  Christopher  for  his  life,  and  after  his  decease  to  the  use  of  the 
said  Rowland  and  his  heirs  male  of  his  body  ;  and  for  default  of  such 
issue  to  the  use  of  the  said  Arthur  and  his  heirs  male  of  his  body ; 
and  for  de&ult  of  such  issue  to  the  use  pf  divers  others  of  his  blood 
in  tail ;  and  at  last  to  the  use  of  the  right  heirs  of  the  said  Christopher. 
And  it  was  provided,  covenanted  and  agreed  by  the  same  indenture 
between  the  parties,  that  if  the  said  Rowland,  &c.,  or  any  of  his  heirs 
male  of  his  body,  should  be  resolved  and  determine,  or  advisedly 
should  attempt  or  procure,  any  act  or  thing  concerning  any  alienation 
of  or  for  the  said  manor,  &c.,  by  which  any  estate  tail  thereof  before 
limited  should  be  undone,  barred  or  determined,  or  by  which  the  same 
should  not  come«  remain,  and  be  in  manner  and  form  as  is  limited  by 

(a)  S,  a  Moor,  601,  633 ;  2  And.  134.  (6)  See  the  references  supra. 
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the  same  indenture ;  that  then  after  that  and  before  any  such  act  done 
by  which,  &c.,  before  any  such  bargain,  discontinuance,  &c.  had  or 
executed,  &c.,  the  uses  and  estates  to  him  limited  who  should  so  do,  &c. 
should  cease  only  in  respect,  and  having  regard  to  such  person  so 
attempting  in  the  same  manner,  quality,  degree  and  condition,  as  if 
such  person  so(c)  attempting  was  naturally  dead,  and  not  otherwise. 
And  that  then  immediately  in  all  such  cases  the  uses  of  the  said  manor 
should  be  to  such  persons  to  whom  the  uses  should  come  by  the  intent 
of  the  san^e  indenture  as  if  such  person  so  attempting  was  naturally 
dead,  of  such  and  the  like  estate,  and  in  the  same  manner  and  form, 
and  with  such  remainders  over,  and  under  such  limitations  and  con- 
ditions as  if  such  person  so  attempting  was  naturally  dead,  and  not 
otherwise.  The  said  Christopher  Corbet  died,  and  afterwards  Rowland 
suffered  a  common  recovery  to  his  use,  &c.,  and  the  said  Arthur  entered 
into  the  land,  upon  whom  Rowland  re-entered,  and  Arthur  brought  an 
action  of  trespass ;  and  if  the  entry  of  Arthur  was  congeable  or  no 
was  the  question.  In  this  case  divers  matters  were  moved  at  the  bar, 
which  were  not  unanimously  agreed  by  the  justices  at  the  bench,  and 
divers  matters  were  moved  by  the  justices  in  their  arguments  concerning 
the  general  case  of  perpetuities ;  (but  I  shall  make  a  summary  report 
only  of  the  principal  reasons  and  causes  of  their  judgment,  in  which 
all  the  justices  of  the  Common  Pleas  were  unanimously  agreed.)  1,  It 
was  resolved  by  the  Lord  Anderson,  Walmesley,  Glanvill  and  Kings- 
mill,  justices,  that  this  proviso  to  cease  a,n{d)  estate  limited  to  one  and 
his  heirs  male  of  his  body,  as  if  the  tenant  in  tail  was  dead,  was  re- 
pugnant, impossible,  and  against  law ;  for  the  death  of  tenant  in  tail  is 
not  a  cesser  of  the  estate  tail,  but  the  death  of  the  tenant  in  tail  without 
issue  of  his  body  is  the  determination  thereof.  And  therefore  if  the 
proviso  had  been  that  the  estate  tail  should  cease,  as  if  he  had  granted 
a  rentcharge,  or  made  a  lease  for  years  to  another,  that  had  been  re- 
pugnant ;  for  such  acts  do  not  make  a  determination  of  an  estate  tail ; 
and  if  the  estate  tail  should  cease,  as  if  he  was  dead,  his  issue  inherit- 
able to  the  estate  tail  would  have  it  by  descent  in  the  life  of  his  father, 
or  he  in  the  remainder  or  reversion  would  have  it  in  the  life  of  the 

(e)  1  Co.  130a.  Jac.  697,  698;    1  Co.  130a;   6  Co.  40b; 

{d)  Litt.  8.  720;    Co.  Litt377b;    Cro.       Raym.  355. 
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tenant  in  tail,  which  is  not  possible ;  for  to  every  descent,  reversion  or 
remainder  upon  the  determination  of  an  estate  tail,  death,  either  ciyil, 
as  entry  into  religion,  or  natural,  as  dissolution  of  the  soul  firom  the 
body,  is  requisite.  And  as  to  what  some  have  objected,  that  although 
it  be  granted  that  when  tenant  in  tail  hath  issue  inheritable  to  the  estate 
tail,  that  there  is  a  repugnancy  and  impossibility  that  the  issue  should 
inherit,  or  the  land  remain  or  revert,  for  descend  it  cannot,  because  the 
father  is  living ;  and  revert  or  remain  over  it  cannot,  because  tenant  in 
tail  hath  issue ;  yet  it  was  said,  that  there  was  not  any  such  repug- 
nancy or  impossibility  at  the  time  of  the  breach  of  the  proviso  by  the 
tenant  in  tail  in  the  case  at  the  bar,  because  the  tenant  in  tail  had  not 
any  issue  at  the  time  of  the  breach  of  the  proviso.  To  that  it  was 
answered,  that  the  having  of  issue  is  not  material ;  for  when  knd  ]s 
limited  to  one  and  the  heirs  male  of  his  body,  with  a  proviso  annexed 
to  it  in  the  same  conveyance,  that  if  he  do  such  act  his  estate  shall 
cease  as  if  he  was  dead,  this  (proviso)  is  repugnant  to  the  beginning; 
for  by  the  express  limitation  he  hath  an  estate  of  inheritance,  which 
by  possibility  may  continue  for  ever ;  and  his  estate  of  inheritance  doth 
not  begin  by  the  having  of  issue,  but  presently,  before  any  issue,  he 
hath  an  estate  of  inheritance. .  And  therefore  before  issue  his  feofiinenit 
is  a  discontinuance  and  no  forfeiture,  neither  shall  he  in  the  reversion 
be  received  upon  his  default  in  a  prcBcipe.  And  therefore  if  a  man 
makes  a  gift  in  tail,  upon  condition  that  if  he  dies  his  estate  shall 
cease,  and  the  donor  re-enter,  this  condition  is  void :  and  in  such  case, 
if  tenant  in  tail  be  disseised,  and  a  descent  is  cast,  or  if  tenant  in  tail 
makes  a  discontinuance,  and  afterwards  tenant  in  tail  dies  without  issue, 
the  donor  shall  not  enter  for  this  condition  broken ;  for  although  the 
estate  in  tail  ceased  by  accident  afterwards  by  his  death,  yet  the  con- 
dition was  repugnant  at  the  time  of  the  creation  of  the  estate  tail ;  for 
if  a  man  makes  a  lease  for  life,  in  the  judgment  of  the  law  at  the 
beginning,  death  is  the  determination  of  that  estate  by  express  limita- 
tion ;  but  if  a  man  gives  lands  in  tail,  viz.  to  one,  to  have  to  him  and 
his  heirs  of  his  body,  there  it  appears  by  express  limitation,  that  in 
judgment  of  law  death  is  not  a  determination  of  it,  but  death  without 
issue  of  his  body.  It  is  likewise  repugnant  that  land  should  revert  or 
remain  during  the  life  of  tenant  in  tail  himself,  as  it  hath  been  said. 
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And  Anderson,  Chief  Justice,  put  the  ease  in  8  (e)  Ass.  pi.  83,  where 
a  man  gave  lands  to  one  Mary,  and  Joan  her  sister,  et  hceredibus  de 
corporibus  earum  legitime  procreatis  (by  which  they  had  a  joint  estate 
for  life,  and  several  inheritances,  and  the  donor  intending  that  neither 
of  them  should  break  the  jointure,  but  that  the  survivor  should  have 
all  hyjvs  accrescendiy  added  this  clause),  snb  hoc  forma  quod  ilia  qvm 
illarum  diutius  vixerit  tenebit  terram  illam  integram  ;  but  forasmuch  as 
his  intent  is  contrary  to  law,  therefore  if  the  jointure  be  severed  by  a 
fine  levied,  the  survivor  shall  not  have  the  part  so  severed  by  the  said 
clause,  which  he  hath  inserted  out  of  his  own  conceit  and  imagination, 
repugnant  to  law  and  reason.  So  here  the  intent  of  Christopher  was, 
that  the  estate  tail  should  cease,  as  if  tenant  in  tail  was  dead,  which 
intent  is  repugnant  to  the  rules  of  law,  and  against  sense  and  reason. 
And  he  cited  also  the  case  of  (/)  Plessington,  6  R.  S,  which  see  Title, 
Q^id  juris  clamat,  pi.  SO.  A  man  makes  a  lease  upon  condition,  that 
if  the  lessor  grant  the  reversion,  that  the  lessee  shall  have  fee ;  if  the 
lessor  grant  the  reversion  by  fine,  he  shall  not  have  fee,  for  the  con- 
dition is  repugnant  and  void.  And  further  he  held,  that  this  proviso 
was  utterly  void  for  the  {g)  uncertainty,  for  Judges  ought  to  know 
the  (A)  intent  of  the  parties  by  certain  and  sensible  words  which  are. 
agreeable  and  consonant  to  the  rules  of  law;  and  therefore  if  land  be 
given  by  deed  to  two,  to  have  and  to  hold  to  them,  et  (i)  h€Bredibti9,  it 
is  void  for  the  insensibility  and  uncertainty,  and  although  it  hath  a 
clause  (J)  of  warranty  to  them  and  their  heirs,  that  will  not  make  the 
first  words  which  are  uncertain  and  insensible  to  be  of  force  and  etkct 
in  law,  although  his  intent  appeareth,  but  his  intent  ought  to  be  de- 
clared by  words  certain  and  consonant  in  law.  And  he  cited  two  cases 
adjudged  in  the  point,  one  in  the  case  of  a  will,  and  the  other  in  the 
case  of  a  use  ;  and  the  case  of  the  will  was  in  an  action  of  waste,  be- 

(e)  Co.  Litt.  188  a;  2  And.  12, 138 ;  Br.  R.  187. 

«*  Joiat-teoants;"  40.  (>)  Hob.  174;   Co.  Litt  8  b;   B.N.C. 

(/)  Co.  Litt  178b;  Plowd.  26a,  34b,  156;  Br.  "Estate,"  4,   18,  73;  19  H.  6, 

487  a  ;  8  Co.  76  a;  Dyer,  209,  pi.  21 ;  Perk.  73  b;  20  H.  6,  35  b ;  22  H.  6, 15  b ;  22  E.  4, 

8.  729;    1   And.  316;   Cro.  Jac.  698;    1  16b;    Fitz.   "Feoffment  and  Paits,"   8; 

Jones,  58,  59;  Godb.  105;  1  Ro.  R.  478,  Plowd.  28  b;  Bridg.  134;  8  Co.  155a;  1 

485;  21  H.  7,  11  b;  2  Brownl.  227,  294;  Roll.  833;  Perk.  8.  181;  Keilw.  104,  nu. 

Goldab.  6 ;  Co.  Litt  378  b.  26 ;  1  And.  225  ;  2  And.  141, 142 ;  8  Bulatr. 

(g)  6  Co.  42  a,  b ;  Cro.  Jac.  698.  126 ;  4  Leon.  246. 

(h)  Co.  Litt  314  b;   2  Co.  23  b;    Litt  (j)  10  Co.  97  a;  Co.  Litt  385  b,  333  b. 
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I.  Where  the  Owner  of  the  Charge  becomes  also  Owner  of  the 

Estate, 

As  a  general  rulei  where  a  party  entitled  to  a  charge  becomes  entitled  to 
the  estate  upon  which  it  is  charged,  either  in  fee  or  in  tail,  the  charge  will 
jnerge  in  the  estate  (Donisthorpe  v.  Porter^  2  Eden,  162;  Lord  Compton 
V.  Oxenden,  2  Ves.  jun.  261 ;  Lord  Selsey  v.  Lord  Lakcy  1  Beav.  146). 

The  law,  however,  does  not  prevent  a  party  becoming  entitled  both  to  the 
estate  and  the  charge,  from  keeping  alive  the  charge ;  and  the  rale  jdelds 
to  the  intention,  of  keeping  alive  the  charge,  whether  it  be  expressed  or 
presmued. 

This  is  well  expressed  by  Lord  Loughborough,  C,  ^'  It  is  a  clear  prin- 
ciple,'' says  his  Lordship,  ''  both  at  law  and  in  equity,  tliat  where  there  is  a 
confusion  of  rights,  where  debtor  and  creditor  become  the  same  person, 
there  can  be  no  right  put  into  exertion,  but  there  is  an  immediate  merger. 
But  it  is  true  in  equity,  though  there  may  be  that,  which,  if  all  were  reduced 
to  a  legal  right,  would  of  necessity  operate  as  a  merger,  this  Court  acting 
upon  the  trust  will,  on  the  intent  expressed  or  implied,  preserve  them  dis- 
tinct ;  and  that  confusion  of  rights  will  not  take  place/'  Per  Lord  Lough- 
borough, C,  2  Ves.  jun.  264. 

No  difficulty  arises  where  the  intention  to  prevent  coniusion,  by  preserving 
the  charge  distinct,  is  clearly  expressed. 

There  is  some  difficulty,  however,  in  determining  where  the  intention  is 
to  be  presumed. 

Such  intention  may  be  presumed,  either  irom  the  acts  of  the  owner  of 
the  charge  and  estate,  or  from  the  nature  of  his  interest  in  them. 

Where,  as  is  laid  down  in  the  principal  case,  it  is  of  no  use  to  a  person 
to  have  a  charge  on  his  own  estate  (as  is  generally  the  case),  it  will  be  held 
to  merge,  unless  something  shall  have  been  done  by  him  to  keep  it  on  fooL 
Tylei*  V.  Lahey  4  Sim.  351. 

If  it  be  most  advantageous  to  the  owner  of  the  estate  that  the  charge 
should  be  kept  alive  the  Court  of  Chancery  will  presume  such  intention, 
notwithstanding  the  absence  of  any  other  indication  of  such  intention. 
Where,  therefore,  as  in  the  principal  case,  the  effect  of  merging  the  charge 
in  the  estate  would  be  to  give  priority  to  debts  or  subsequent  incumbrances, 
it  will  be  presumed  that  the  owner  of  the  estate  did  not  intend  the  charge  to 
be  merged.  Earl  of  Clarendon  v.  Barham^  1  Y.  &  Coll.  C.  C.  688 ;  Qrice 
V.  Shaw,  10  Hare,  76;  Davis  v.  Barrett,  14  Beav.  642,  553;  Byam  v. 
Sultan,  W.  R.  1853-4,  p.  684. 

Where,  however,  the  interest  intervening  between  the  charge  and  the 
ownei'ship  of  the  fee  has  been  created  by  the  act  of  the  owner  himself, 
ihe  reasoning  which  governs  the  last  class  of  cases  will  not  apply.    Thus 
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in  Johnson  v.  Webster  (4  De  Gex,  Mac.  &  Gord.  474),  A.,  the  devisee 
in  fee  of  real  estates,  subject  to  a  trust  to  raise  6,000/.  for  B.,  which  the 
testator  directed,  in  the  event  of  B.'s  death  without  children,  to  sink  into 
the  residue  of  his  personal  estate  and  to  go  to  A.,  on  his  marriage 
conveyed  the  estates  to  the  trustees  of  his  marriage  settlement,  subject  to 
the  trust  to  raise  the.  6,000/.,  and  died,  living  B.  On  B.'s  death  without 
children,  it  was  held  by  Lord  Chancellor  Cranworth,  that,  under  the 
circumstances,  the  charge  had  merged  in  the  inheritance. 

Even  in  the  case  of  a  lunatic  owner  of  an  estate  afterwards  becoming 
entitled  to  a  charge  upon  it,  a  merger  will,  as  a  general  rule,  take  place,  and 
a  trust  term  to  secure  the  charge  makes  no  difference,  as  it  remains  inert,* 
unless  required  to  be  executed  for  proper  purposes  {Lord  Compton  v. 
Oxendefty  2  Yes.  jun.  261) ;  but  if  it  had  been  to  the  advantage  of  the 
lunatic  to  keep  the  charge  alive,  as  for  the  payment  of  his  debts,  merger 
will  not  then  take  place.     lb. 

In  the  case  of  an  in&nt  entitled  to  a  charge  becoming  also  seised  of  the 
estate,  no  merger  would,  it  seems,  take  place,  for  this  reason,  that  pre- 
vious to  the  new  Wills  Act  (1  Vict.  c.  26),  an  infant  might  have  made 
a  will  of  personalty  beibre  he  attained  his  majority,  though  he  could  not  do 
BO  with  regard  to  realty ;  it  was  therefore  considered  more  advantageous  to 
him  to  retain  a  testamentary  power  over  the  charge,  which  he  would  have 
lost  in  case  of  its  merger  in  land.  Thomas  v.  Kemeys,  2  Vem.  848 ;  and 
see  Lord  Contpton  v.  Oxenden,  2  Ves,  jun.  264,  where  it  is  said  that 
these  cases  relative  to  infants  depend  **  upon  a  supposed  intention  that  an 
infant  would  have,  if  he  could  express  it."  (lb.)  This,  however,  could  not 
DOW  be  urged  as  a  reason  for  keeping  alive  a  charge,  as  an  infant  cannot 
now  make  a  will.    1  Vict.  c.  26,  s.  7. 

Formerly,  in  the  case  of  creditors,  where  real  estate  was  not  liable  to 
debts,  merger  of  a  charge  would  not  take  place.  This  arose,  according  to 
Lord  Chancellor  Northington,  "  from  the  power  and  justice  of  the  Court  of 
Chancery  correcting  the  illiberality  of  the  law  with  regard  to  creditors,  which 
permitted  a  man  to  die  insolvent,  leaving  a  very  good  estate."    2  Eden,  164. 

In  the  case,  however,  of  persons  dying  af):er  August  29, 1838,  this  reason 
would  be  inapplicable,  as  their  real  estates  are  now  liable  to  simple  contract, 
as  well  as  specialty,  debts.    8  &  4  Will.  4,  c.  104. 


II.  Where  the  Owner  of  the  Estate  becomes  also  Owner  of  the  Charge, 

Where  the  absolute  owner  of  an  estate  becomes  also  owner  of  a  charge 
thereon,  in  the  absence  of  any  intention,  either  express  or  presumed,  on  his 
part,  a  merger  or  extinguishment  of  the  debt  will  take  place.  Swabey  v. 
Swabey,  15  Sim.  106;  Farrow  v.  Rees,  4  Beav.  18. 
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law  be  conveyed  by  act  executed  in  his  life  by  advice  of  counsel 
learned  in  the  law,  such  estate  cannot  be  devised  by  the  will  of  a  man 
who  is  intended  in  law  to  be  (r)  inopis  consUii.  As  if  a  man  by  his 
will  devises  land  to  one  («)  for  ever,  there  he  hath  a  fee,  for  such  estate 
might  be  conveyed  by  act  executed.  But  if  he  devises  further,  ^t  if 
the  devisee  do  not  such  an  act,  that  another  shall  have  the  land  to  him 
and  his  heirs,  the  same  is  void  as  is  aforesaid,  for  such  a  limitation,  if 
it  was  by  act  executed,  was  void,  et  sic  de  ceteris  {t). 

And  it  was  resolved,  that  the  said  (u)  proviso  was  repugnant  for  two 
reasons ;  one,  because  when  he  had  devised  the  land  to  one  and  the  heirs 
male  of  his  body,  which  is  an  estate  of  inheritance  and  determinable 
on  death  without  issue  male  of  his  body  by  express  limitation,  such 
proviso  to  cease  it,  as  if  he  was  dead,  is  repugnant,  for  the  death  of 
tenant  in  tail  is  not  (x)  a  determination  of  it,  but  deadi  without  issue. 
Secondly,  it  was  repugnant,  for  the  first  part  of  the  proviso  was,  that 
if  he  shall  attempt  or  go  about  to  discontinue,  bar,  &c.,  and  shall 
accomplish  and  efiect  the  same,  then  that  his  estate  shall  cease  from 
the  time  of  attempt,  &c.  and  before  such  alienation ;  in  which  it  was 
agreed  there  was  a  manifest  repugnancy,  for  by  the  first  part  tbus  estate 
should  not  cease  until  an  attempt  and  accomplishment,  and  by  the  later 
part  it  should  cease  after  attempt  and  before  accomplishment  And 
these  were  the  reasons  of  their  judgment  in  the  said  case  between 
Germin  and  Arscot^  which  being  in  the  case  of  a  will  which  re- 
ceiveth  (y)  a  benign  interpretation  according  to  the  testator's  intent  is 
stronger,  as  the  Lord  Anderson  said,  than  the  case  at  the  bar. 

The  other  case  which  the  Lord  Anderson  cited  was  adjudged  Hil. 
37  Eliz.  between  (2:)  Cholmley  plaintiff*,  and  Humble  defendant,  in 
Com*  BancOy  and  was  such ;  Sir  Richard  Cholmley,  seised  in  fee  of  the 
manor  of  Thornton-super-Montem,  &c.,  by  his  deed  indented,  cove- 
nanted with  William  Bapthorp,  Philip  Constable,  John  Hussey  and 
others,  and  their  heirs,  that  in  consideration  that  the  said  manor  should 

(r)  3  Co.  20  b ;  8  Co.  95  a ;  3  BqIbL  106.  (u)  Cro.  £1.  379. 

(«)  Co.  Lin.  9b,  322b;  Litt  &  586;  3  («)  1  Co.  84 a;  Mb.  592. 

Keb.  96;  1   Bulst  219,  222;  Bridgm.  16,  (y)  Co.  Litt.  112a;  1  Co.  101  a. 

135 :  Kel  43  b ;  Ma  57 ;  1  Vent  216.  (z)  2  And.  142,  149 ;  6  Co.  43  a ;  10  Ca 

(t)  Such  a  devise,  if  within  the  limits  of  42  b ;  Winch.  56 ;  Cro.  Eliz.  378 ;  1  And. 

the  rule  against  Perpetuities,  would  now  346 ;  Ma  592,  633. 
be  clearly  valid  as  an  executory  devise. 
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continue  in  bis  name  and  posterity,  and  in  consideration  of  natural  love 
and  blood,  &c.,  that  he  would  enfeoff  them  and  their  heirs  within  one 
year  following,  to  the  uses,  intents  and  purposes  following,  and  declared 
in  the  same  indenture,  viz.  to  the  use  of  himself  for  the  term  of  his 
life,  and  afterwards  to  the  use  of  Francis  Cholmley  for  life,  and  after- 
wards to  the  use  of  Henry  Cholmley  and  the  heirs  male  of  his  body,  with 
divers  remainders  over ;  and  further  covenanted  by  the  same  deed,  that 
if  he  failed  to  execute  the  estate  within  the  said  year,  that  then  he  and 
his  heirs,  for  the  considerations  aforesaid,  would  stand  seised  to  the 
uses  and  intents  aforesaid,  and  to  no  other.     And  in  the  same  indenture 
after  the  said  covenant  was  a  proviso,  that  if  the  said  Henry  Cholmley, 
or  any  of  the  heirs  male  of  his  body,  should  attempt  or  make  any 
feofiment,  &c.,  that  his  estate  should  cease  as  if  he  was  dead,  and  that 
then  the  said  William  Bapthorp  and  the  other  feoffees  and  their  heirs 
should  stand  seised  to  the  use  of  such  person  to  whom  it  ought  to 
descend,  or  remain  by  the  said  deed  intended,  as  if  he  was  dead ;  with 
the  remainders  over  as  aforesaid,  and  no  feoffment  was  made  within 
the  year:  and  afterwards  Sir  Richard  and  Francis  died,  Henry  had 
issue  Richard  the  plaintiff,  and  levied  a  fine  with  proclamations  to 
Humble  the  defendant,  the  plaintiff  entered  by  colour  of  the  afore- 
said proviso,  the  defendant  entered  upon  him,  and  he  brought  an  action 
of  trespass.     And  it  was  adjudged  against  the  plaintiff.     And  the 
principal  reason  of  the  judgment,  as  the  Lord  Anderson  said,  was, 
because  the  said  (a)  proviso  to  cease  an  estate  tail  as  if  tenant  in  tail 
was  dead,  was  utterly  against  law,  impossible  and  repugnant  to  the 
beginning  at  the  time  of  the  delivery  of  the  indenture.     And  in  the 
same  case  it  was  also  agreed,  that  if  a  man  limit  a  use  in  tail,  with  a 
proviso  that  if  he  do  such  an  act  that  his  estate  shall  (b)  cease  during 
his  life,  that  such  proviso  is  utterly  void  (c).     And  it  was  agreed,  that 
if  a  man  limit  a  use  in  tail,  with  a  proviso  that  if  he  do  such  an  act 
that  his  estate  shall  cease  during  his  natural  life,  that  this  proviso  is 
repugnant  and  contrary  to  law,  for  he  cannot  by  proviso  or  condition 


(a)  Mo.  592.  tate  may  be  limited  to  go  over  before  the 

(b)  Cro.  EHz.   374;    1    Co.   138  b;   Co.  natural  end  of  an  estate  tail.     Lady  Atm 
LHt27a;  6Co.  41*b;  8  Co.  17  a.  Fry*t  Case,  1  Vent.  199;  Shuttleworth  y. 

(r)  But  by  conditional  limitation  an  es-  Barber,  2  Mod.  7;  4  Dow,  163. 

X.Xi.C.  O  E 
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determine  the  estate  in  the  land  to  which  it  is  annexed  in  part  For 
now  when  the  stat.  of  ^  H.  8,  hath  transferred  the  use  into  possession 
and  estate  of  the  land,  he  cannot  make  a  fraction  in  that  estate  in  case 
of  limitation  of  use,  which  he  cannot  do  in  a  gift  in  tail  by  livery  in 
possession,  for  the  statute  hath  not  transferred  the  possession  to  the 
use,  but  hath{d)  transferred  and  incorporated  the  use. in.  the  estate  of 
the  land,  which  is  proved  by  the  usual  form  of  pleading,  that  is  to  say, 
de  nsUms  in  possession*  transfereni  ;  and,  therefore,  as  to  this  purpose, 
since  the  said  act  of  27  H.  8,  it  is  as  much  as  if  a  man  had  made  a(f) 
gift  in  tail  with  proviso,  or  upon  condition,  that  if  the  donee  do  such 
an  act  that  his  estate  shall  cease  during  his  life ;  or  if  a  feoffment  in 
fee  be  made  with  proviso,  or  upon  such  condition  that  his  estate  shall 
cease  during  his  life ;  these  provisoes  or  conditions  are  utterly  void  and 
against  law ;  for  a  condition  or  limitation  annexed  to  an  estate  of  land 
ought  to  destroy  the  whole  estate  to  which  it  is  annexed,  and  not  part 
of  it ;  and  (f)  he  who  enters  for  a  condition  broke  ought  to  have  the 
same  estate  that  he  had  when  he  made  the  estate  conditional. 

And  Walmesley,  Justice,  said,  that  when  an  estate  is  given  to  one  it 
may  be  defeated  wholly  by  a  condition  or  limitation,  but  the  same 
estate,  or  any  part  of  it,  cannot  be  determined  as  to  one  and  given  in 
part  or  in  all  to  another,  for  that  is  repugnant  to  the  rules  of  law.  As 
if  a  man  makes  a  lease  for  life  upon  condition  that  if  he  do  not  pay 
SO/,  that  another  shall  have  the  land,  this  fiiture(^)  limitation  is  void; 
and  in  the  case  at  the  bar  the  donor  might  have  annexed  a  condition 
or  limitation  to  determine  his  estate ;  but  in  this  case  the  donor  in- 
tended to  continue  the  estate  tail,  and  to  cease  it  as  to  one  and  in  his 
life  to  transfer  it  to  another.  If  after  the  stat  of  1  R.  S,  and  before 
the  stat  of  27  H.  8,  a  man  had  made  a  feofiment  to  the  use  of  one  for 
life  or  in  tail,  and  after  to  the  use  of  another  for  life  or  in  tail,  and  after 
to  the  use  of  another  in  fee,  those  in  the  remainder  could  not  make  a 
feofiment  or  grant  of  their  estates  by  the  general  words  of  the  act  of 
the  1  R.  3,  for  then  there  would  be  a  fraction  and  division  of  estates 


(rf)  3  Co.  27  a.  (/)  Co.  Litt.  202  a,  b. 

(e)  Co.   Litt  224  a;    6  Co.  41;   Perk.  (^)  Plowd.  Com.fo.  25  a;  Co.Litt.214a; 

8.  718;  Shep.  Touch.  127;  6  Ca  40b;  4  lJoQe8,58;  Lucaa,366t  Plowd.  Com.  S49i 

Burr.  1941 ;  4  Dow,  162;  1  Co.  208,  n.  350. 
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which  the  law  will  not  suffer.  And  he  also  said,  that  the  case  in  5  E.  S, 
tit.  Dower,  143,  of  a  (A)  rent  newly  created  is  not  against  his  opinion; 
for  there  the  condition  is,  that  if  the  grantee  die,  his  heir  within  age, 
that  during  that  time  the  tertenant  should  be  quit  of  the  rent,  which  he 
said  is  good  and  parcel  of  the  quality  of  the  inheritance  of  that  new 
thing:  as  in  9  H.  6,  36a,  a  man  grants  common  newly  created (i) 
quandocunque  averia  sua  ierint,  this  is  modus  donationis,  and  the  grantee 
shall  not  have  common  there  but  in  that  manner ;  but  if  a  man  makes 
a  feoffinent  in  fee  upon  condition,  that  if  the  feoffee  die  his  heir  within 
age,  that  his  estate  shall  cease  during  the  minority  of  the  heir,  that  is 
utterly  Toid,  for  an  estate  of  land  cannot  so  cease  for  the  reasons  afore- 
said ;  and  also  because,  if  an  estate  of  land  should  so  cease,  vest  and 
revest,  it  would  be  dangerous  to  the  praecipe  of  the  stranger,  which 
inconvenience  is  not  in  the  case  of  the  rent  or  common  newly  created. 
And  Glanville,  Justice,  said,  that  the  case  of  the  rent  is  not  to  be 
resembled  to  land,  for  a  rent  newly  created  may  cease  but  land  cannot. 
But  note,  reader,  and  observe  well  the  said  book  in  (A)  5  E.  S; 
for  there,  during  the  minority  of  the  heir,  the  writ  of  dower  was  brought 
against  the  tertenant,  and  not  against  the  heir,  which  proveth  that  the 
estate  of  the  rent  was  not  divided,  for  then  the  writ  of  dower  should 
be  brought  against  the  heir,  although  the  estate  of  the  rent  during  his 
minority  ceases ;  but  the  writ  of  dower  was  brought  against  the  ter- 
tenant, which  proveth  (as  I  conceive)  that  for  the  time  the  rent  newly 
created  per  modum  concessionis  ceased:  and  note  in  the  same  case, 
when  the  heir  came  of  full  age,  the  demandant  had  execution  against 
him.  And  Walmesley,  Justice,  said,  that  if  a  man  makes  a  feoffinent 
in  fee  of  land  to  the  use  of  A.  and  his  heirs  every  Monday,  and  to  the 
use  of  B.  and  his  heirs  every  Tuesday,  and  to  the  use  of  C.  and  his 
heirs  every  Wednesday,  these  limitations  are  void,  for  we  do  not  find 
such  firactions  of  estates  in  law.  And  if  (/)  coparceners  do  agree  to 
present  by  turns,  this  is  a  partition  as  to  the  possession,  but  notwith- 

(h)  1  Co.  ISO  a,  b ;  Perk.  s.  327 ;  PlowdL  "  Grant,"  6  ;  Hob.  40. 

156a;  10  H.  7,18b;  12  E.  8,  "  Condit."  (*)  5  E.i  "Dower,"143;  22E.8,19a,b; 

11 ;  22  £.  8,  19  a;  4  Leon.  88 ;  6  Co.  41  a;  29  a,  b ;  20 E.  8,  "  Qu.  Impedit  ;*'  Fitz.  68, 

8  Co.  17  b.  65,  and  Fitz.  N.  B.  Z%. 

(t)  Cra  Car.   599;    1   Roll.  408,  404.  (0  2  Roll.  255;  2  Vent  89. 
Ferk.   s.   109;    Br.   ''Common,'*    8;    Br. 

3  £2 
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standing  that  they  shall  join  in  a  writ  of  right.  So  a  partition  that  one 
parcener  shall  have  the  land  from  (m)  Easter  to  the  1st  of  August,  in 
severalty,  and  that  the  other  shall  have  it  from  the  1st  of  August  until 
Easter  in  severalty,  this  is  good  as  to  the  possession  and  taking  of  the 
profits,  but  it  is  no  severance  of  the  estate  of  inheritance.  And  he 
said,  it  would  be  strange  and  against  reason,  that  this  estate  in  the  case 
at  the  bar  should  end  in  regard  to  one  and  continue  in  regard  to  ano- 
ther, and  that  Rowland  should  be  dead  when  one  saw  him  and  be  alive 
when  another  saw  him  (n) ;  an  act  of  parliament  or  the  common  law 
may  make  an  estate  void  as  to  one  and  good  as  to  another,  but  a  man 
by  his  words  and  the  breatli  of  his  mouth  cannot  do  it(o).  As  if  land 
be  given  to  husband  and  wife,  and  to  the  heirs  of  their  two  bodies  be- 
gotten, and  the  husband  levieth  a  fine  with  proclamations  and  hadi 
issue  and  dieth ;  now  this  fine  by  force  of  the  act  of  parliament  of  32 
H.  8,  c.  36,  «hall  bar  the  issue  in  tail,  but  shall  not  bind  die  wife : 
and  80  in  respect  to  one  a  good  bar,  and  in  respect  to  the  other  no  bar. 
So  in  a  prtscipe,  if  one  be  (  f*)  vouched  now  having  regard  to  the  de- 
fendant, the  vouchee  is  tenant  and  a  release  to  him  is  good,  but  having 
regard  to  a  stranger  he  is  not  tenant,  and  a  release  to  him  by  a  stranger 
is  void.  So  if  one  hath  a  term  for  years  as  executor  and  surrendered!  it, 
now  to  one  respect  the  term  is  extinct,  and  to  another  respect  it  is  as- 
sets. So  that  an  act  of  parliament  or  an  act  of  the  law  may  do  it  in 
divers  cases  to  several  respects,  but  a  man  by  his  words  cannot  do  it, 
viz.  make  an  estate  cease  as  to  one  and  continue  as  to  another,  to  make 
a  man  half  alive  and  half  dead,  as  he  said.  If  one  might  limit  estates 
in  land  to  cease  during  the  minorities  of  the  heirs,  and  other  persons  to 
have  the  land  during  that  time,  then  all  wardships  may  be  defeated; 
and  great  inconveniences  would  ensue,  and,  therefore,  he  said  this 
manner  of  ceasing  of  estates  and  of  carrying  one  and  the  same  estate, 
or  any  part  thereof,  from  one  to  another  without  determination,  and 
namely,  from  one  alive  to  anoth^  alive,  is  impossible  and  against  law  and 

(m)  Co.  Litt  4  a,  167  a,  180  a;  1  Roll.  Ben.  in  KeL  213  b;  Dal.  in  Kel.  305  a,  b; 

Abr.  S29 ;  Cro.  Eliz.  421 ;  F.  N.  B.  62  K.  DaL  in  Ash.  7  ;  DaL  50,  pi.  16 ;  1  And.  39. 

in)  Cro.  Elia.  379;  6  Co.  40b;  Raym.  (p)  3  Co.  29  b  ;  8  Co.  151  b;  10Co.48b; 

355  :  13  Co.  64;  18  Eliz.,  Dy.  351  b.  Litt  s.  491 ;  Co.  LitL  265  b  ;  9  H.  7,  26  a; 

(o)  8  Co.  72  b;  9  Co.  189a;  Dy.  351,  7E.  4,  13  b;  lOE.  4,  18a. 
pi.  24;  N.  Ben.   225;    Ben.   in  Ash.  24; 
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reason,  and  inconvenient ;  and  he  said,  that  if  a  man  before  the  statute 
of  27  H.  8,  had  bargained  his  land  for  {q)  money  generally,  without 
these  words  "  his  heirs,"  the  Chancellor  would  oblige  him  according  to 
conscience  and  the  intent  of  the  parties  in  regard  of  the  value,  to  have 
executed  an  estate  in  fee,  and  that  was  so  long  as  uses  were  things 
merely  in  trust  and  confid^ice :  bat  the  (r)  uses  since  the  statute  are 
transferred  and  made  into  an  estate  in  the  land ;  and,  therefore,  he  said, 
that  if  after  the  statute  he  bargains  and  sells  the  land  to  one  generally 
for  money,  he  hath  but  an  estate  for  Ufe. 

And  Glanville,  Justice,  said,  that  betwixt  the  making  of  the  statute 
of  13  E.  1,  JDe  donis  condiiionalibtis,  and  27  H.  8,  such  proviso  an- 
nexed to  an  estate  tail,  that  it  should  cease  as  if  the  tenant  in  tail  was 
dead,  was  never  seen  nor  heard  of;  and  therefore  he  concluded,  that  it 
camiot  be  done  by  the  law.  And  so  Littleton  concludeth  fol.  (s)  23, 
in  the  like  case,  that  if  any  action  might  have  been  taken  or  brought 
upon  the  Statute  of  Merton,  cap.  6,  JDe  dominis  qui  maritaverint  illos, 
^c,  si  parentes  conqtieruntur,  ^c,  it  should  be  intended  sometime  to 
have  been  put  in  ure,  and  therefore  he  said,  no  action  can  be  brought 
upon  that  statute,  forasmuch  as  it  was  never  seen  nor  heard,  that  any 
action  was  brought  upon  that  statute.  And  he  said  that  uses  were  not 
within  the  letter  of  the  statute  JDe  donis  conditionalibtis,  which  speaketh 
only  of  lands  and  tenements,  but  are  taken  within  the  equity,  and 
therefore  ought  to  follow  the  nature  of  the  land.  And  before  the 
statute  of  27  H.  8,  the  Chancellor,  in  the  case  of  a  use,  judged  by 
imitation  of  the  rules  of  the  common  law,  and  according  to  the 
nature  and  quality  of  the  land,  as  in  case  de  {t)  possessione  fratris, 
Borough-English,  Gavelkind  on  the  part  of  the  mother,  &c.,  and  so 
his  judgment  was  by  way  of  imitation ;  and  the  makers  of  all  the 
statutes  concerning  uses,  as  I  R.  3,  cap.  5;  4  H.  7|  cap.  17 ;  9  H.  7, 
cap.  15,  and  all  other  statutes,  have  made  uses  to  imitate  and  resemble 
estates  in  possession,  and  to  be  guided  and  directed  according  to  the 
rules  and  reason  of  the  common  law.     And  he  said,  that  (u)  Richill, 

(q)  1  Co.  100  b ;  1  And.  35  ;  8  Co.  94  a ;  1,  2;  1  Inst  Sib;  1  Co.  48 ;  4  Co.  22  a. 
3  Keb.  317;  27  H.  8,  5  b;  Br.  '*  Estate/'  (0  2  And.  146;  Co.  Litt.23a;  Hob.  31. 

3;  Br.  *'  Contract,"  1.  (u)  2  And.  135,  138;  6  Co.  42  b;  1  Co. 

(r)  Raym.  287,  317.  130  a;  Litt  s.  720;  Co.  Litt.  377  b ;  1  Roll. 

(«)  Litt.  B.  108 ;  Co.  Litt  81  a;  Cro.Car.  Rep.  485  ;  1  Ca  131  b. 
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who  was  a  Judge  in  the  time  of  R.  2,  and  Thirning,  who  was  Chief 
Justice  of  the  Common  Pleas  in  the  time  of  H.  4,  intended  to  have 
made  perpetuities  (x),  and  upon  forfeiture  of  the  estate  tail  of  one  of 
their  sons  to  have  given  the  remainder  and  entry  to  another ;  but  such 
remainders  were  utterly  void,  and  against  the  law.  And  for  these 
reasons  it  was  resolved  per  totam  Curiam  {nullo  contradicente),  that 
judgment  should  be  given  against  the  plaintiff,  and  so  it  was,  as  ap- 
pears before  by  the  record. 

(x)  1  Ca  377  b;  10  Ca  86  b;  3  Ch.  Cas.  46. 
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BRADLEY  v.  PEIXOTO. 


March  10th,  1797.    Rolls. 
[Reported    3  Ves.    324.] 

A  condition  inconsistent  with  the  gift  is  void;  therefore  upon  a  bequest 
to  A,  for  life,  and  at  his  decease  to  his  heirs,  executors,  administrators 
and  assigns ;  but  if  he  attempts  to  dispose  of  the  principal,  over,  A. 
takes  the  absolute  interest ;  and  tfie  condition,  being  inconsistent  with 
it,  is  void. 

Condition  that  a  tenant  in  fee  shall  not  alien,  or  that  a  tenant  in  tail 
shall  not  suffer  a  recovery,  is  void. 

THIS   cause  arose  upon  the  following   disposition  by  the  will   of 
Thomas  Bradley : — 

"I  give  and  bequeath  to  my  son  Henry  Bradley  the  dividends 
arising  from  1,620Z.  of  my  Bank  Stock,  for  his  support  during  the  term 
of  his  life;  but  at  his  decease  the  said  I,620Z.  Bank  Stock,  principal 
and  interest,  to  devolve  to  his  heirs,  executors,  administrators  and 
assigns.  Having  observed,  during  the  term  of  my  life,  so  9iany  fatal 
examples  of  parents  having  left  their  children  in  a  state  of  opulence,^ 
who  have  afterwards  been  reduced  to  want  the  common  necessaries  of 
life,  my  principal  view  in  this  will  is,  that  my  wife  and  children  may 
have  a  solid  sufficiency  to  support  them  during  their  lives.  For  this 
purpose  I  will  and  most  strictly  ordain,  that  if  my  wife  or  any  one  of 
my  children  shall  attempt  to  dispose  of  all  or  any  part  of  the  Bank 
Stock,  the  dividends  from  which  is  bequeathed  to  them  in  this  will  and 
testament  for  their  support,  during  their  lives,  such  an  attempt,  by  my 
wife  or  any  of  my  children,  shall  exclude  them,  him  or  her  so  attempt- 
ing, from  any  benefit  in  this  will  and  testament,  and  shall  forfeit  the 
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whole  of  their  share,  principal  and  interest;  which  shall  go  and  be 
divided  unto  and  among  my  other  children,  in  equal  shares,  that  will 
observe  the  tenor  of  this  will  and  testament." 

The  bill  was  filed  by  Henry  Bradley  against  one  of  the  daughters 
of  the  testator,  who  had  taken  out  administration.  The  prayer  of  the 
bill  was,  that  the  defendant  might  be  decreed  to  transfer  the  1,6S0/. 
Bank  Stock  to  the  plaintiff.  The  other  children  were  out  of  the 
jurisdiction. 

Sir  R,  P.  Arden,  M.  R.  (a). — The  first  clause  is  an  absolute  gift  of 
the  principal  and  dividends.  But  then  comes  this  clause,  with  which 
the  plaintiff  does  not  comply ;  and  the  question  is,  whether,  by  the 
rules  of  this  Court,  he  can  demand  the  legacy,  not  complying  with 
the  injunction  the  testator  has  laid  upon  him ;  or  rather,  whether  the 
condition  is  consistent  with  the  gift.  Seeing  the  father's  intent  so 
clearly  and  strongly  expressed,  I  have  taken  some  time  to  consider 
this  case ;  and  have  endeavoured  to  satisfy  myself  that  I  am  at  liberty 
to  refuse  the  plaintiff  the  demand  which  he  now  makes.  Indeed, 
another  reason  for  delaying  my  judgment  was,  that  there  appeared  to 
be  other  children  who  were  interested  in  this  question,  and  are  not 
parties  to  the  cause.  The  reason  given  for  not  having  them  before 
the  Court  is,  that  they  are  all  out  of  the  jurisdiction.  Had  they  been 
in  this  country,  I  should  have  expected  them  to  have  been  made 
defendants  to  sustain  their  interests ;  but  as  they  live  abroad,  the  cause 
has  proceeded  without  them ;  and,  according  to  the  opinion  I  have 
formed  of  this  case,  they  are  not  necessary  parties;  because  I  feel 
myself  obliged  to  say,  that  the  proviso  I  have  before  stated  is  of  no 
effect 

I  have  looked  into  the  cases  that  have  been  mentioned,  and  find  it 
laid  down  as  a  rule  long  ago  established,  that  wliere  there  is  a  gift,  tvith 
a  condition  inconsistent  with^  and  repugnant  to  such  gift,  the  condition 
is  wholly  void.  A  condition  that  tenant  in  fee  shall  not  alien,  is 
repugnant ;  and  there  are  many  other  cases  of  the  same  sort,  Piers  v. 
Winn,  1  Vent.  321 ;  Roll.  435.   The  report  in  Ventris  is  very  confused ; 

(a)  The  Reporter,  not  having  been  pre-      ment  by  a  gentleman  whose  accuracy  is 
sent,  was  favoured  with  a  note  of  the  judg-       universally  acknowledged. 
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but  it  appears  clearly  from  the  report  of  this  case  in  PoUexfen  (p.  435), 
as  well  as  from  many  other  cases,  that  the  Court  meant  to  say,  that 
where  there  is  a  gift  in  tail,  with  condition  not  to  suffer  a  recovery, 
the  condition  is  void.  There  are  several  cases  of  this  kind  collected 
in  2  Danv.  Ab.  22,  which  show,  that  a  condition  repugnant  to  the 
nature  of  the  estate  given  is  void :  Co.  Litt  223  a ;  Dy.  264 ;  Mild- 
may^s  Case,  6  Co.  40. .  Stukely  v.  BtUler,  Hob.  168,  is  of  the  same 
kind ;  where  it  was  held>  that  an  exception  of  the  very  thing  that  is  the 
subject  of  the  gift,  is  of  no  effect  In  all  these  cases  the  gift  stands, 
and  the  condition  or  exception  is  rejected. 

In  this  cajse,  then,  I  am  under  the  necessity  of  declaring  that  this  is 
a  gift  with  a  qualification  inconsistent  with  the  gift ;  and  the  qualifica- 
tion must  therefore  be  rejected.  This  is  not  like  Socket  v.  Wray, 
4  Bro.  C.  C.  483 ;  for  there  the  gift  was  to  a  feme  covert  for  life,  and 
then  to  such  uses  as  she  should  by  will  appoint  She  could  only 
appoint  by  will,  and  could  not  bind  her  executors  by  any  deed  in  her 
lifetime ;  and  I  declared,  in  determining  that  case,  that  I  should  think 
otherwise  in  the  case  of  a  man  or  any  person  having  an  absolute  interest. 
A  man  could  bind  his  executors,  but  not  a  feme  covert.  If  this  had 
been  a  gift  to  the  son  for  life,  and  aftier  his  death  as  he  should  appoint, 
and,  in  default  of  appointment,  then  to  other  persons,  I  desire  not  to 
be  understood  that  it  would  not  be  good ;  if  in  default  of  appointment 
it  was  to  go  to  his  executors,  I  should  doubt  whether  it  would  be  so ; 
but  I  give  no  opinion  upon  this.  Upon  the  whole,  I  am  obliged  to 
hold  this  condition  repugnant  to  the  gift,  and  therefore  void.  Declare, 
that  the  condition  annexed  to  the  legacy  of  1,620/.  Bank  Stock  is 
repugnant  to  and  inconsistent  with  the  interest  given  to  the  legatee  of 
the,  stock,  and  therefore  void ;  and  upon  pa3rment  of  the  costs  of  this 
suit  by  the  plaintiff,  let  the  stock  be  transferred  to  him. 


In  Peixoto  v.  The  Bank  of  England,  Chan.  3rd  of  June,  1797,  the 
subject  of  which  was  a  disposition  of  stock  by  the  same  will,  in  pre- 
cisely the  same  manner,  the  Lord  Chancellor  was  very  clearly  of 
opinion,  that  it  was  an  absolute,  not  a  limited  interest,  and  decreed 
accordingly. 
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In  Corbefs  Ccue,  and  Bradley  v.  Peixoto^  the  principle  is  clearly  laid 
down  and  acted  upon,  that  conditions  or  restraints^  inconsistent  with  and 
repugnant  to  any  estate  or  interest  to  which  they  are  annexedj  are  ab- 
solutely void. 

Many  instances  may  be  given  of  the  application  of  this  principle.  For 
instance,  it  is  well  established,  that  the  power  of  alienation  is  incidental  to 
an  estate  in  fee ;  it  follows,  therefore,  from  the  principle  hud  down  in  Bradley 
y.  PeixotOf  and  is  well  established  by  the  authorities,  that  any  condition 
annexed  to  a  conveyance  or  devise,  to  a  person  in  fee,  either  that  he  shall 
not  alien  generally  (Co.  litt.  206  b,  223  a),  or  in  a  particular  mode,  as  by 
mortgage,  fine  or  recovery,  even  although  there  be  a  devise  over  on  aliena- 
tion, will  be  bad  (Ware  v.  Canny  10  Bam.  &  Cress.  433),  and  the  estate 
absolutely  discharged  from  the  condition. 

Upon  the  same  principle,  where  a  testator  directed  that  an  estate  he  had 
devised  should  not  be  liable  to  any  annuity  granted  by  any  heir  or  heirs  at 
law,  but  that  so  much  and  such  part  thereof,  as  should  be  made  liable  to 
such  annuity,  should  from  thenceforth  become  forfeited  to  his  nephew  J.  G., 
it  was  held  by  Lord  Cottenham,  C,  that  the  condition  was  void,  upon  the 
ground  that  it  was  an  attempt,  on  the  part  of  the  testator,  to  protect  ao 
estate  in  fee  fi^m  the  liability  to  debts  and  contracts  of  the  owner ;  and  that 
for  ever,  the  proviso  not  being  confined  to  the  particular  heir  designed  as 
devisee,  but  to  all  heirs-at-law.  Willis  v.  Hiscox^  4  My.  &  Cr.  197, 198, 
201,202. 

Although  a  general  restraint  upon  alienation  is  bad,  a  partial  restraint  b 
valid.  Thus  a  condition  annexed  to  a  devise  in  fee,  not  to  alien  in  mortmain, 
or  to  any  particular  person  or  persons  is  valid  (Co.  Litt.  223  a,  b) ;  and  it  has 
even  been  held,  that  a  condition  only  to  alien  to  a  particular  person  or  persons 
is  good  {Doe  d.  Oill  v.  Pearson^  6  £a^,  173;  Daniel  v.  Ubley,  Sir  W. 
Jones,  Rep.  137 ;  Latch.  9,  39, 134 ;  Dalison,  58).  This,  however,  is  con- 
trary to  the  law  laid  down  in  Muschamp  v.  Bluet,  Bridgm.  137,  and  has 
been  distinctly  overruled  in  the  recent  case  of  Attwater  v.  Attrcater,  IS 
Beav.  330.  There  the  testator  gave  an  estate  to  A. ''  to  become  his  property 
on  attaining  the  age  of  twenty-five  years,  with  an  injunction  never  to  sell  it 
out  of  the  family ;  but  if  sold  at  all,  it  must  be  to  one  of  his  brothers  hereafter 
named."  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  restriction  on 
alienation  was  inoperative.  ''  The  meaning  is,"  said  his  Honor,  '^  I  think, 
plain,  that  the  testator  intended  to  impose  this  fetter — that  if  the  brother  will 
not  buy,  the  devisee  was  not  to  be  at  liberty  to  sell  the  property  to  any  one. 
The  question  is,  whether  such  condition  is  a  valid  one  ?  Notwithstanding  the 
case  of  Doe  d.  OiU  v.  Pearson  (6  East,  173),  this  appears  to  me  to  be  a  con- 
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dition  repugnant  to  the  quality  of  the  estate  given.  It  is  obyious,  that  if  the 
introduction  of  one  person's  name,  as  the  only  person  to  whom  the  property 
may  be  sold,  renders  such  a  proviso  valid,  a  restraint  on  alienation  may 
be  created,  as  complete  and  perfect  as  if  no  person  whatever  was  named ; 
inasmuch  as  the  name  of  a  per^n  who  alone  is  permitted  to  purchase,  might 
be  so  selected,  as  to  render  it  reasonably  certain  that  he  would  not  buy  the 

property,  and  that  the  property  could  not  be  aliened  at  all 

It  is  not,  in  my  opinion,  desirable  to  impose  fresh  fetters  on  the  enjoyment 
of  property,  and  it  appears  to  me,  that  this  proviso  is  distinctly  at  variance 
with  the  rules  laid  down  by  Lord  Coke  (Co.  Litt.  223  a),  and  which  have 
always  been  considered  and  treated  as  good  law/' 

A  condition  not  to  alien  within  a  limited  time,  it  seems,  is  good.  Thus  it 
is  stated  in  Churchill  v.  Marks,  1  Coll.  445,  that  ''in  the  course  of  the 
argument,  an  eminent  conveyancer,  in  answer  to  a  question  put  to  him  by 
the  Court,  stated  his  opinion  to  be,  that  a  gift  to  A.  in  fee,  with  a  proviso 
that  if  A.  alien  in  B.'s  lifetime  the  estate  shall  shift  to  B.,  is  valid."  See 
also  Largos  Case,  2  Leon.  82,  and  Doe  d.  Stevenson  v.  Olover,  1  C.  B. 
448. 

Upon  the  same  principle  the  power  of  barring  an  estate  tail  formerly  by 
fine  or  recovery,  and  now  in  the  mode  provided  for  that  purpose  in  the  Fines 
and  Recoveries  Abolition  Act  (3  &  4  Will.  4,  s.  74),  is  an  inseparable  in- 
cident to  the  estate  of  a  tenant  in  tail,  and  any  condition  or  proviso  re- 
straining or  prohibiting  it,  as  is  well  shown  in  Corbet* s  Case,  is  repugnant 
to  the  nature  of  the  estate,  and  therefore  void.     See  ante,  p.  358. 

The  principal  case  of  Bradley  v.  Peixoto  clearly  shows  that  conditions  in 
restraint  of  alienation,  after  an  absolute  gift  of  personalty,  even  though  there 
be  a  limitation  over  on  such  alienation,  are  void  in  the  same  manner  as 
similar  restraints  upon  the  alienation  of  estates  in  fee  or  tail. 

Upon  the  same  principle  the  devolution  of  property  absolutely  conferred 
upon  a  person,  cannot,  as  being  incidental  to  or  resulting  from  his  interest, 
be  separated  from  such  property.  Thus  in  the  recent  case  of  Ross  v.  Moss, 
IJ.  &  W.  154,  where  there  was  a  bequest  of  a  legacy  to  a  legatee  to  be  paid 
at  twenty-five,  or  between  twenty-one  and  twenty-five,  if  the  executors 
should  think  proper,  and  maintenance  in  the  mean  time,  with  a  limitation 
over,  in  case  the  legatee  should  not  receive  or  dispose  of  it  by  wiU  or  other- 
wise in  his  lifetime,  it  was  to  return  and  be  paid  to  the  heir  in  tail.  The 
legatee  having  attained  twenty-five  the  legacy  vested  in  him  absolutely; 
and  it  was  held  by  Sir  Thomas  Plumer,  M.R.,  that  the  limitation  over  was 
void.  ''  If,"  saiQ  his  Honor,  ''  the  will  gives  the  absolute  property,  the 
right  of  disposing  of  it,  or  its  devolution  upon  his  representatives,  would 
follow  as  a  matter  of  course,  unless  there  be  something  else  which  cuts  down 
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the  gift ;  nothing  but  that  can  prevent  the  legal  consequences  of  property 

from  ensuing The  legatee  acquired  an  absolute  interest;  and 

then  comes  the  second  part  of  the  bequest,  by  means  of  which  you  must 
endeavour  to  get  it  back  again ;  you  must  say,  that  if  he  does  not  dispose  of 
it,  it  is  to  return  from  him :  but  I  do  not  recollect  any  instance  of  a  will, 
where  an  absolute  property  is  first  given,  with  a  condition  that  if  the  party 
does  not  make  use  of  it,  it  shall  go  over.  But  it  was  necessary  to  argue  it 
to  that  extent.  '  This  differs  from  a  power,  and  a  remainder  over  in  default 
of  its  exercise :  the  right  of  disposing  of  the  legacy  is  given  him,  not  tJi 
terminiSf  but  as  a  consequence  of  property.  How  does  he  acquire  the  power  1 
It  is  not  given  as  a  power,  but  follows  from  the  property  being  his.  The 
testator  assumes  that  he  would  have  a  right  to  it  at  twenty-five ;  therefore, 
if  he  should  have  received  it,  and  not  have  disposed  of  it,  the  capital  U 
solido  being  his  property,  and  remaining  in  his  hands,  was  to  go  over  to 
another.  But  if  you  give  absolute  property  to  a  person,  you  cannot  subject 
it  for  his  life  to  a  proviso,  that  if  he  does  not  spend  it,  his  interest  shall  cease. 
One  of  the  consequences  would  be,  that  if  he  had  not  spent  it,  and  were  to 
die  indebted  to  any  amount,  his  creditors  would  be  excluded  from  it  It  is 
quite  a  novel  attempt  to  separate  the  devolution  of  property  fi-om  the  pro- 
perty itself.''  See  also  The  Attorney-Oeneral  v.  Hally  1  J.  &  W.  158,  n«, 
and  the  cases  there  cited;  Oreen  v.  Harvey ^  1  Hare,  428;  Wathin*  v. 
WiUiams,  3  Mac.  &  G.  622 ;  In  re  YaldeUy  1  De  Gex,  Mac.  &  Gord.  5a 

Upon  the  same  principle  where  an  absolute  interest  in  property  is  vested 
in  any  person,  or  in  trustees  for  him,  it  cannot  be  exempted  from  the  ordinary 
incidents  to  property,  viz.  liability  to  the  debts  of  the  owner,  and  to  the 
transfer,  which  by  operation  of  law  takes  place,  either  on  his  bankruptcy  or 
insolvency.  Oravet  v.  Dolphin^  1  Sim.  66;  Rockfard  v.  Sackman,  0 
Hare,  475. 

Although  there  be  only  a  limited  interest,  as  for  life,  given  to  a  man,  even 
if  there  be  express  words,  that  the  income  is  to  be  payable  into  his  hands  or 
to  his  order  and  receipt  only,  and  that  it  is  not  to  be  assignable  by  way  of 
anticipation,  it  may  nevertheless  be  assigned  either  by  the  tenant  for  life 
himself  or  by  operation  of  law,  as  on  his  bankruptcy  or  insolvency ;  for 
property  cannot  be  given  for  life  any  more  than  absolutely,  without  the 
power  of  alienation  being  inpident  to  the  gift  The  leading  case  upon  this 
subject  is  Brandon  v.  Robinson,  18  Yes.  429 :  there  the  testator  gave  to 
trustees  all  his  real  and  personal  property  upon  trust  to  sell,  and  to  divide  or 
otherwise  apply  the  produce  to  the  use  of  his  children ;  but  with  respect  to 
the  share  and  interest  of  his  son  Thomas  Goom  he  directed  its  investment 
during  his  hfe,  and  that  the  dividends,  interest  and  produce  thereof,  as  the 
same  became  due  and  payable,  should  be  paid  by  them  from  time  to  time 
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into  his  own  proper  Lands,  or  on  his  own  proper  order  and  receipt,  sub- 
scribed with  his  own  proper  hand,  to  the  intent  the  same  should  not  be 
gran  table,  transferable  or  otherwise  assignable,  by  way  of  anticipation  of 
any  unreceived  payment  or  payments  thereof,  or  of  any  part  thereof;  and 
that  upon  his  decease  the  principal  of  such  share,  together  with  the  divi- 
dends and  interest,  and  produce  thereof,  should  be  paid  and  applied  by  his 
trustees  unto  and  amongst  such  person  or  persons  as  in  a  course  of  adminis- 
tration would  become  entitled  to  any  personal  estate  of  his  said  son  Thomas 
Goom,  as  if  the  same  had  been  personal  estate  belonging  to  him  and  he  had 
died  intestate ;  and  Lord  Eldon,  C,  overruled  a  demurrer  put  in  by  the 
trustees  to  a  bill  filed  by  the  assignees,  claiming  the  interest  of  the  bankrupt 
in  the  trust  proparty.  ''  There  is  no  doubt,"  said  his  Lordship,  *^  that  pro- 
perty may  be  given  to  a  man  until  he  shall  become  bankrupt.  It  is  equally 
clear,  generally  speaking,  that  if  property  is  given  to  a  man  for  his  life,  the 
donor  cannot  take  away  the  incidents  to  a  life  estate ;  and,  as  I  have  ob- 
served, a  disposition  to  a  man  until  he  shall  become  bankrupt,  and  after 
his  bankruptcy  over,  is  quite  different  fi^m  an  attempt  to  give  to  him  for 
his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it.  If  that  condition 
is  so  expressed  as  to  amount  to  a  limitation,  reducing  the  inta'est  short  of  a 
life  estate,  neither  the  man  nor  his  assignees  can  have  it  beyond  the  period 
limited. 

**  In  the  case  of  Foley  v.  JBumell  (1  Bro.  C.  C.  274),  this  question 
afforded  much  argument.  A  great  variety  of  clauses  and  means  was 
adopted  by  Lord  Foley  with  the  view  of  depriving  the  creditors  of  his  sons 
of  any  resort  to  their  property;  but  it  was  argued  here,  and,  as  I.  thought^ 
admitted,  that  if  the  property  was  given  to  the  sons  it  must  remain 
subject  to  tlie  incidents  of  property,  and  it  could  not  be  preserved  from  the 
creditors,  unless  given  to  some  one  else. 

^'  So  the  old  way  of  expressing  a  trust  ibr  a  married  woman  was,  that,  the 
trustees  should  pay  into  her  proper  hands  and  upon  her  receipt  only ;  yet 
this  Court  always  said  i^  might  dispose  of  that  interest  and  her  assignee 
would  take  it ;  as,  if  there  was  «  contract  entitling  the  assignee,  this  Court 
would  compel  het  to  give  her  own  receipt,  if  diat  was  necessary  to  enable 
him  to  receive  it.  It  was  not  before  Mins  Wation^s  Case  that  these  words 
*  not  to  be  paid  by  anticipation,'  &c.,  were  introduced.  I  believe  these  were 
Lord  Thurlow's  own  words,  with  whom  I  had  much  conversation  upon 
it.  He  did  not  attempt  to  take  away  any  power  the  law  gave  ker  as  incident 
'  to  property y  which,  being  a  creature  of  equity,  she  could  not  have  at  law ; 
but,  as.  under  the  wcMrds  of  the  settlement  it  would  have  been  hers  ab- 
solutely, so  that  she  could  alien.  Lord  Thurlow  endeavoured  to  prevent 
that  by  imposiag  upon  the  trustees  the  necessity  of  paying  to  her  from  time 
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to  time,  and  not  by  anticipation ;  reasoning  thxiB'y—tkat  equity  making  her 
the  owner  of  it,  and  enabling  her  as  a  married  woman  to  alien,  might  Hmit 
her  power  aver  it ;  but  the  case  of  a  disposition  to  a  man,  who,  if  he  has 
the  property,  has  the  power  of  aliening,  is  quite  different. 

^*  This  is  a  singular  trust.  If  upon  these  words  it  can  be  established  that 
he  had  no  interest  until  he  tenders  himself  personally  to  the  trustees  to  give 
a  receipt,  then  it  was  not  his  property  till  then ;  but  if  personal  receipt  is  in 
the  construction  of  this  Court  a  necessary  act,  it  is  very  difficult  to  maintain 
that  if  the  bankrupt  would  not  give  a  receipt  during  his  life,  and  an  arrear 
of  interest  accrued  during  his  whole  life,  it  could  not  be  assets  for  his  debts. 
It  clearly  would  be  so. 

^*  Next,  is  there  in  this  will  enough  to  show,  that,  as  this  interest  is  not 
assignable  by  way  of  anticipation  of  any  unreceived  payment,  therefore  it 
cannot  be  assigned  and  transferred  under  the  commission  of  bankruptcy  ? 
To  prevent  that,  it  must  he  given  to  some  one  else;  and  unless  it  can  be 
established  that  this  by  implication  amounts  to  a  limitation,  giving  this 
interest  to  the  residuary  legatee,  it  is  an  equitable  interest  capable  of  being 
parted  with.  The  principal  at  the  death  of  the  bankrupt  will  be  under 
quite  different  circumstances.  The  testator  had  a  right  to  limit  his  interest 
to  his  life,  giving  the  principal  to  such  person  as  may  be  his  next  of  kin  at 
his  death,  to  take  it  as  the  personal  estate,  not  of  the  son,  but  of  him  the 
testator,  as  if  it  was  the  son's  personal  estate,  but  as  the  gift  of  the  testator." 

Even  although  there  may  be  a  trust  for  the  maintenance  of  a  man,  and 
his  trustees  have  a  discretion  as  to  the  mode  in  which  the  income  is 
applicable  for  his  benefit,  the  assignees  in  bankruptcy,  or  under  the  In- 
solvent Debtors  Act,  will  be  entided  to  the  property.  Thus  in  Oraves  v. 
Dolphin,  1  Sim.  66,  where  a  testator  gave  his  real  and  personal  estates  to 
trustees,  upon  trust  to  pay  an  annuity  of  500^.  to  his  son  for  his  life,  for  his 
personal  maintenance  and  support,  and  that  it  should  not  be  subject  to  his 
debts,  engagements,  charges  or  incumbrances,  and  should  firom  time  to 
time,  as  it  should  become  due,  be  paid  over  into  the  hands  of  his  son  only, 
and  not  to  any  other  person,  and  that  his  son's  receipt  only  should  be 
a  sufficient  discharge;  on  the  bankruptcy  of  the  son,  it  was  held  by  Sir 
John  Leach,  V.  C,  that  his  assignees  were  entitled  to  the  annuity. 

In  Snowdon  v.  Dales,  6  Sim.  524,  a  person  assigned  800/.  to  trustees  in 
trust,  during  the  life  of  the  assignor's  stepson,  or  such  part  thereof  as  iheg 
should  think  proper;  and  at  their  will  and  pleasure,  but  not  otherwise,  or 
at  such  other  time  or  times,  and  in  such  sum  or  sums,  portion  or  portions, 
as  they  should  judge  proper  and  expedient,  to  allow  and  pay  the  interest 
into  the  proper  hands  of  the  stepson,  or  otherwise  if  they  should  think  fit, 
in  procuring  for  him  diet,  lodging,  wearing  apparel  and  other  necessaries, 
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hut  80  that  he  should  not  have  any  rights  titles  claim  or  demand  in  or  to 
such  interest,  other  than  the  trustees  should  in  their  or  his  absolute  and  un- 
controlled power,  discretion  and  inclination,  think  proper  or  expedient, 
and  so  as  no  creditor  of  his  should  or  might  have  any  lien  or  claim  thereon 
in  any  com,  or  the  same  he  in  any  way  subject  or  liable  to  his  debts,  dispo- 
sition or  engagements;  and  it  w^s  declared  that  after  his  death  the  800/.^ 
and  all  savings  or  accumulations  of  interest,  if  any,  should  he  in  trust  for 
his  children,  and  if  he  should  have  no  children  then  to  the  persons  therein 
named.  Upon  the  bankruptcy  of  the  stepson  it  was  held  by  Sir  L.  Shad- 
weU^  y.  C,  thaty  as  upon  the  proper  construction  of  the  instrument  the 
trustees  were  not  enabled  to  withhold  and  accumulate  any  portion  of  the 
interest  during  the  life  of  the  stepson,  his  assignees  were  entitled  to  his  life 
interest.  See  also  Oreen  v.  Spicer,  1  Russ.  &  My.  395;  Piercy  v. 
Roherts,  1  My*&  K.  4;  Younghushand  v.  Oifhome,  1  Coll.  400;  Lordy. 
Bunn,  2  Y.  &  Coll.  C.  C.  98 ;  sed  vide  Twopeny  v.  Peyton,  10  Sim.  487. 

Where  property  is  settled  upon  trust  for  the  maintenance  and  support  of 
a  man  and  his  wife  and  children  during  his  life,  the  assignees  of  the  husband 
will  be  entitled  to  what  remains  after  the  allowance  of  a  proper  maintenance 
for  the  wife  and  children  {Page  v.  Way,  3  Beav.  20;  Kearsley  v.  Wood- 
cock, 3  Hare,  185 ;  WaUace  v.  Anderson,  16  Beav.  533).  The  same  result 
will  follow  where  a  life  interest  is  made  to  cease  upon  the  bankruptcy  or 
insolvency  of  the  cestui  que  trust,  and  the  income  is  made  payable  for  the 
maintenance  and  support  of  himself  and  his  wife  and  family.  Lord  v.  Bunn, 
2  Y.  &  Coll.  C.  C.  98;  Rippon  v.  Norton,  2  Beav.  63;  sed  vide  contr^, 
Oodden  v.  Crowhurst,  10  Sim.  642,  which  on  the  whole  may  be  considered 
as  overruled. 

It  may  be  here  mentioned  that  the  right  of  those  who  take  in  substitution 
for  the  husband's  life  estate,  on  his  becoming  insolvent,  arises  on  his  actual 
discharge  under  the  Insolvent  Debtors  Act.  The  income  of  the  property 
therefore,  until  his  discharge,  will  belong  to  his  assignees,  and  after  that  time, 
they  will  take  whatever  beneficial  interest  the  husband  may  have.  Lord 
V.  Bunn,  2  Y.  &  Coll.  C.  C.  98. 

The  principle  upon  which  these  cases  proceed  is  that  the  policy  of  the  law 
does  not  permit  property  to  be  so  limited  as  that  it  shall  continue  in  the 
enjoyment  of  the  dehtor,  notwithstanding  his  bankruptcy  or  insolvency. 

In  Twopeny  v.  Peyton  (10  Sim.  487),  a  testatrix  bequeathed  a  share  of 
her  residue  in  trust  for  her  nephew  for  life.  By  a  codicil,  a^er  reciting  that 
her  nephew  had  hecome  hankrupt  and  insane^  she  directed  the  trustees  to 
apply,  during  his  life,  the  whole  or  such  part  of  the  interest  of  the  ftind  at 
s^ch  times  in  such  proportions  and  in  such  manner  for  the  maintenance  and 
support  of  her  nephew,  and  for  no  other  purpose  whatsoever,  as  they  in  their 
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discretion  should  think  most  expedient  It  was  held  by  Sir  L.  Shadwell, 
y.  C,  that  the  nephew's  assignees  were  not  entitled  to  any  portion  of  the 
provision  made  for  him.  This  case  was  probably  well  decided  upon  the  ground 
of  the  previous  bankruptcy  and  incapacity  of  the  nephew,  but  the  reasoning 
upon  which  the  Vice-Chancellor  attempts  to  support  it,  by  showing  that  the 
trustees  had  a  discretionary  power  to  apply  the  income,  and  then  only  for  hb 
maintenance  and  support,  is  contrary  to  the  principle  upon  which  many 
cases  have  been  decided,  even  by  the  Vice-Chancellor  himself)  and  is  clearly 
untenable.     See  Youngkusband  v.  Oisborne,  1  Coll.  400. 

The  principle  would  not  be  violated  by  a  provision  limiting  over  or 
making  to  cease  a  life  interest,  on  an  attempt  at  alienation  by,  or  on  the  bank- 
ruptcy or  insolvency  of,  the  person  to  whom  it  is  given,  inasmuch  as  it  is 
not  intended  there  that  the  debtor  should  enjoy  the  property  after  his  attempt 
at  alienation,  or  afler  his  bankruptcy  or  insolvency. 

This  was  laid  down  by  Lord  Eldon  in  Brandon  v.  Robinson,  and  it 
has  accordingly  been  clearly  held,  that  a  limitation  over,  or  a  proviso  deter- 
mining a  life  interest,  on  bankruptcy,  is  valid.  Lochyer  v.  Savage,  2  Stra. 
947 ;  see  Wilkinson  v.  Wilkinson,  3  Swanst.  622. 

If  alienation  be  prohibited  under  a  proviso  determining  a  life  interest  in 
general  terms,  and  so  as  not  to  be  confined  to  .voluntary  alienation,  by 
the  act  of  the  tenant  for  life,  it  will  create  a  forfeiture  on  his  bankruptcy, 
although  it  be  a  compulsory  alienation.  Thus  in  Dommett  t.  Bedford  (3 
Yes.  149 ;  6  T.  R.  684),  a  testator  gave  an  annuity  to  his  nephew  for  life, 
and  directed  that  the  same  should  be  paid  to  kim  only,  and  that  a  receipt, 
under  his  own  hand  and  no  other,  should  be  a  sufficient  discharge  for  the 
payment  thereof,  his  intent  being  that  the  said  annuity  or  any  part  thereof 
should  not  on  any  account  be  alienated  for  the  whole  term  of  his  life  or  for 
any  part  of  the  said  term ;  and,  if  the  same  should  be  so  alienated,  the  said  an- 
nuity should  immediately  thereupon  cease  and  determine.  The  nephew  having 
become  bankrupt,  it  was  held 'by  the  Court  of  Queen's  Bench,  that  the 
annuity  thereuppn  ceased  and  determined. 

This  construction  of  the  proviso  will  be  the  more  readily  adopted,  when, 
in  the  words  of  gift,  expressions  are  made  use  of  which  show  that  the  in- 
terest to  the  party  was  to  cease,  whenever  it  could  be  no  longer  the  subject 
of  his  immediate  personal  enjoyment.  See  Cooper  v.  Wyatt,  5  Madd. 
482. 

Where,  howe^r,  the  terms  of  the  proviso  are  such  as  to  be  only  ap- 
plicable to  acts  of  alienation  by  the  tenant  for  life  himself,  no  forfeiture 
will  be  created  by  bankruptcy  when  the  proceedings  are  commenced  by  the 
creditors,  and  his  interest  consequently  will  pass  to  his  assignees.  Thus  in 
Lear  v.  Leggeit,  1  Rues.  &;  My.  690,  where  a  testator  gave  stock  upon 
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troBt  for  hm  son  for  life,  with  a  proTiso  that  his  life  estate  should  not,  nor 
should  any  part  thereof,  be  subject  to  any  alienation  or  disposition  by  sale, 
mortgage  or  otherwise  in  any  other  manner  whaboever,  or  by  anticipation 
of  the  receipt ;  and  in  case  he  should  charge  or  attempt  to  charge,  affect  or 
incumber  the  same,  or  any  part  or  parts  thereof,  then  that  any  such  mort- 
gage, sale  or  other  disposition  or  incumbrance,  so  to  be  made  on  his  life 
annuity,  interest  or  provision,  should  operate  as  a  complete  forfeiture 
thereof,  and  of  all  benefit  thereiu,  during  the  remainder  of  his  life,  and  the 
estate  should  devolve  as  if  he  were  then  actually  dead.  It  was  held  by  Lord 
Lyndhurst,  C,  affirming  the  decision  of  Sir  L.  Shadwell,  Y.  C.  (2  Sim. 
479),  that  the  bankruptcy  was  not  a  forfeiture,  and,  consequently,  that  the 
bankrupt's  life  interest  passed  to  his  assignees.  "  Here,"  said  his  Lordship, 
^'  the  clause  of  forfeiture  applied  only  to  the  prohibition  against  the  acts  of 
the  parties  themselves;  Mn  case  he  shall  charge  or  attempt  to  charge, 
affect  or  incumber  the  same,'  then  the  property  was  to  go  over.  The  pro- 
hibition in  Dommett  v.  Bedford  was  expressed  in  much  more  general 
and  comprehensive  terms,  and  might  well  be  construed  to  extend  to  alien- 
ations by  act  of  law;  yet  even  there  the  point  had  been  considered 
doubtful."  See  also  Wilkinson  v.  Wilkinson,  Sir  G.  Coop.  259;  8  Swanst. 
616;  Whitfied  v.  Frickett,  2  Keen,  608. 

The  result  will  be  the  same,  where  proceedings  under  the  Insolvent 
Debtors  Act  are  commenced  by  a  creditor  {Pym  v.  Lockyer,  12  Sim. 
894 ;  see  1  &  2  Vict.  c.  110,  s.  86),  or  where  a  sale  takes  place  under 
process  of  outlawry  against  the  annuitant  or  tenant  for  life,  inasmuch  as 
en  outlawry  is  a  compulsory  pr^ess  on  the  part  of  the  crown,  on  the  con- 
tumacy of  a  subject ;  and  is  no  positive  act  of  the  party.  Mex  v.  RoHnson, 
Wightw.'386. 

Where,  however,  proceedings  in  such  a  case  are  taken  by  the  debtor  in 
order  to  avail  himself  of  the  provisions  of  the  Bankrupt  (12  &  13  Vict.  c. 
106,  s.  70)  or  Insolvent  Debtors  Act  (1  &  2  Vict  c.  110) ;  then  as  it  is 
his  own  act,  a  cesser  or  forfeiture  of  his  interest  will  take  place^  and,  con- 
sequently, his  assignees  can  take  nothing.  Shee  v.  Hale,  13  Ves.  404 ; 
Brandon  v.  Aston,  2  Y.  &  Coll.  C.  C.  24 ;  Churchill  v.  Marks,  1  Coll. 
441 ;  Martin  v.  Mwrgham,  14  Sim.  230 ;  Mochford  v.  Sackman,  9 
Hare,  476. 

And  a  forfeiture  may  be  made  to  take  place  on  bankruptcy  or  insolvency 
in  the  life  of  the  testator.     Yamold  v.  Moorhouse,  1  Russ.  &  My.  364. 

It  is  not  necessary  that  there  should  be  a  limitation  over  in  order  to  deter- 
mine a  life  interest,  as  an  express  declaration  that  the  life  estate  shall  cease 
will  have  the  same  effect.  Dommett  v.  Bedford,  6  T.  R.  684,  and  see  Mock' 
ford  V.  Sackman,  9  Hare,  481,  where  Sir  George  Turner,  V.  C,  made  the 
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foUowiDg  important  observations : — "  The  true  rule  I  take  to  be  this :  the 
Court  is  to  Qollect  the  intention  of  the  testator,  whether  his  intention  was 
that  the  life  Interest  should  not  continue ;  and  it  is  to  collect  that  intention 
from  the  whole  will,  looking  to  the  primary  disposition  for  the  purpose  of 
seeing  to  what  extent  the  interest  is  given,  and  to  the  ulterior  disposition  for 
the  purpose  of  seeing  to  what  extent  and  in  what  events  the  primary  dis- 
position b  defeated.  If,  on  the  one  hand,  the  Court,  upon  this  examination, 
finds  that  there  is  a  limitation  over,  and  that  it  meets  the  event  which  has 
occurred,  it  is  plain  that  the  testator  did  not  intend  the  life  interest  to  con- 
tinue in  that  event,  and  it  ceases  accordingly ;  but  if,  on  the  other  hand,  the 
Court  upon  the  examination  finds  that  the  limitation  over  does  not  meet 
the  event  which  has  occurred,  there  is  no  evidence  of  the  testator's  intention 
that  the  life  interest  should  not  continue  in  that  event,  and  it  therefore  con- 
tinues as  in  Lear  v.  Leggett  (1  Russ.  &  My;  690)  and  «Pyi»  v.  Ladder 
(12  Sim.  394).  This  view  of  the  cases  appears  to  me  to  remove  all  diffi- 
culty upon  them,  and  it  falls  within  the  case  of  Dommett  v.  Bedford 
(6  T.  R.  684)^  in  which  the  life  interest  was  held  to  cease  upon  l^e  proviso 
for  cesser  without  any  gift  over.  I  think,  indeed,  it  would  be  difficult  to 
hold  that  any  greater  effect  can  be  due  to  the  limitation  over  than  to  the 
express  declaration  of  the  testator  that  the  life  interest  should  cease.  Some 
observations  which  fell  from  Lord  Eldon  upon  this  question,  in  the  leading 
case  oi Brandon  v.  Robimon  (18  Yes.  429),  appear  to  me  to  have  been  to  some 
extent  misapprehended,  and  I  will  venture,  therefore,  to  make  some  few 
observations  upon  that  case.  Lord  Eldon,  in  that  judgment,  first  observes, 
that  a  disposition  to  a  man  until  he  shall^  become  bankrupt,  €Lnd  after  his 
bankruptcy  over,  is  quite  different  from  an  attempt  to  give  to  him  for  his 
life,  with  a  proviso  that  he  shall  not  sell  or  alien ;  and  the  distinction  be- 
tween the  two  cases  is  obvious.  In  the  former  case  the  disposition  could 
not  possibly  endure  beyond  the  bankruptcy.  In  the  latter,  it  would,  if 
the  law  did  not  allow  the  proviso,  or  if  the  proviso  was  not  couched  in 
terms  calculated,  in  the  events  which  happened,  to  defeat  the  life  interest; 
but  I  do  not  understand  Lord  Eldon  to  say,  that  the  law  does  not  allow 
the  proviso.  On  the  contrary,  he  expressly  says,  that  if  the  proviso  be 
so  expressed  as  to  amount  to  a  limitation  reducing  the  interest  short  of  a  life 
estate,  neither  the  man  nor  his  assigns  can  have  it  beyond  the  period 
limited;  and  we  have  here,  therefore,  his  distinct  opinion,  that  upon  a 
proviso  so  expressed  the  life  interest  should  cease.  He  then  passes  to  the 
case  of  Foley  v.  Bumell  (1  Bro.  C.  C.  274),  and  to  the  old  form  of  trusts 
for  the  separate  use  of  married  women,  for  the  purpose  of  showing  that  the 
power  of  disposition  accompanied  the  interest,  unless  an  available  restric- 
tion was  imposed ;  and  he  then  proceeds  to  the  particular  case  which  he 
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had  under  his  consideratioiiy  and,  having  first  shown  that  the  life  interest 
was  the  property  of  the  bankrupt,  goes  on  to  inquire  whether  there  was 
enough  in  the  will  to  show  that  it  would  not  be  assigned  under  the  com- 
mission of  bankruptcy ;  on  which  he  obseryes,  that,  '  to  prevent  that,  it 
must  be  given  to  some  one  else;'  meaning,  as  I  understand  the  judgment, 
not  that  in  all  cases  there  must  be  a  gift  over  to  prevent  the  assignees  from 
taking ;  but,  that  under  the  provisoes  of  that  particular  will,  the  assignees 
must  take  in  the  absence  of  such  a  gift  over ;  as  was  clearly-  the  case  ac- 
cording to  the  tenor  of  the  previous  part  of  his  judgment,  there  being  no 
proviso  determining  the  life  interest:  and  that  this  was  Lord  Eldon's 
meaning  is,  I  think,  apparent  both  from  what  precedes  and  what  follows 
upon  the  passage  in  question  ^  for  in  what  precedes  he  refers  to  the  pro- 
visions of  the  whole  will,  and  in  what  follows  he  adverts  to  the  question 
whether  the  restrictions  contained  in  the  will  could  be  construed  into  a 
limitation  giving  the  interest  to  the  residuary  legatee.  Lord  Eldon's  judg- 
ment in  Brandon  v.  HobiMon  does  not,  therefore,  appear  to  me  to  go  to  the 
extent  of  deciding  that  in  all  cases  there  must  be  a  gifl  over  in  order  to 
determine  the  life  interest." 

Where  there  is  a  provision  for  determining  a  life  interest  upon  an  assign- 
ment o^ future  income,  no  forfeiture  will  take  place  upon  an  assignment  of 
arrears  of  interest  or  income.  Thus  in  a  recent  case,  trustees  were  by  a 
will  directed  to  pay  the  income  of  a  fund  to  the  testator's  nephew,  for  his 
life,  weekly,  monthly  or  quarterly,  as  they  should  think  fit,  with  a  declara- 
tion that  if  the  nephew  should  anticipate,  assign  or  otherwise  incumber  the 
income,  or  attempt  to  do  so,  the  trust  should  be  void,  and  the  trust  fund  fall 
into  the  residue.  Eighteen  months  after  the  testator's  death,  and  before  any 
payment  had  been  made  to  the  nephew,  he  assigned  as  a  security  (so  far  as 
he  lawfully  could,  without  creating  a  forfeiture  of  his  interest  in  the  income 
of  the  legacy)  all  money  due  to  him  on  account  of  the  income^  but  not  any 
fiiture  income :  it  was  held  by  the  Lords  Justices  of  the  Court  of  Appeal  that 
the  assignment  was  valid.  In  re  Stub^s  Trusts,  4  De  6ex,  Mac.  &  6. 
404. 

Although,  as  we  have  seen,  a  life  interest  may  be  given  to  a  person  by 
another,  with  a  limitation  over  on  his  alienation,  bankruptcy  or  insolvency, 
he  cannot,  even  upon  his  marriage,  settle  his  own  property  so  as  to  go  over 
on  any  of  those  events.  Thus  in  Phipps  v.  Lord  Ennismore  (4  Russ.  131), 
a  tenant  for  life  of  certain  lands,  with  power  of  limiting  a  jointure  to  his 
wife,  executed  a  settlement  on  his  marriage,  by  which  he  demised  the  landfi, 
of  which  he  was  tenant  for  life,  to  trustees  for  a  term  of  ninety-nine  years, 
on  trust  to  secure  the  payment  of  a  yearly  sum  to  his  wife  as  pin  money 
during  the  coverture,  and  limited  a  jointure  to  her  after  his  death.     On  the 
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same  day  the  same  parties  executed  another  instrument,  bj  which  the 
tenant  for  life  covenanted  not  to  sell  or  incumber  the  lands  comprised  in  the 
term ;  and  it  was  declared,  that  if  he  should  at  any  time  sell  or  incumber 
them,  or  attempt  so  to  do,  the  trustees  of  the  term  should  receive  the  rents 
and  profits,  and  apply  them,  as  they  might  think  fit,  for  the  maintenance 
and  support  of  the  tenant  for  life,  or  his  wife  or  children  or  issue.  It  was 
held  by  Lord  Lyndhurst,  C,  affirming  the  decision  of  Sir  L.  Shadwell,  V.  C, 
that  the  covenant  and  proviso  were  fraudulent  and  void  as  against  a  sub- 
sequent incumbrancer  of  the  life  estate.  *^  Can  it  be  contended,"  said  his 
Lordship,  *'  that  the  tenant  for  life  can  enter  into  a  covenant— a  private  deed — 
with  his  own  trustees,  that  he  shall  not  incumber  his  interest  on  the  property, 
and,  that  if  he  does  incumber  it — if,  for  instance,  he  sells  it  for  valuable 
consideration— the  efiect  is  to  be  that  the  purchaser  shall  not  be  entitled  to 
possess  what  he  has  bought,  but  that  the  tenant  for  life  himself,  subject  to 
the  discretion  of  his  trustees  and  under  their  direction,  shall  continue  to 
enjoy  the  rents  and  profits  as  if  the  alienation  had  not  taken  place?  In 
point  of  law  such  a  transaction  cannot  be  sustained. 

*'  The  only  question  which  admits  of  doubt  is  whether  the  provision  can 
be  sustained  against  the  incumbrancer,  so  far  as  regards  the  application  of 
the  rents  and  profits  to  the  maintenance  of  the  wife  and  children  ?  It  was 
admitted  on  all  hands,  that  the  parties  to  the  deed  did  not  contemplate  a 
fraud,  but  the  transaction  is  in  its  very  nature  fraudulent.  Though  the 
parties  had  no  fraud  in  view,  the  deeds  themselves  are  fi-audulent.  If  the 
tenant  for  life  procured  any  person  to  advance  money  to  him  on  the  security 
of  the  property,  in  that  event,  and  that  event  only,  was  the  instrument  in 
question  to  have  operation.     In  point  of  law  the  deed  cannot  be  sustained." 

In  Siginbotham  v.  Holme  (19  Ves.  88),  where,  on  the  marriage  of  a  man 
not  indebted,  nor  intending  to  enter  into  trade,  he  executed  a  settlement  of 
freehold  estates  of  inheritance,  and  leaseholds  for  lives,  to  the  use  of  himself 
for  life  unless  he  should  embark  in  trade,  and  in  the  life  of  his  wife  become 
bankrupt,  and  from  and  afier  his  decease  or  bankruptcy,  to  secure  an 
annuity  for  the  separate  use  of  his  wife,  free  from  his  debts  or  control,  and 
subject  thereto  for  his  heirs,  executors,  &c.,  the  husband  afterwards  engaged 
in  trade  and  became  bankrupt;  it  was  held  by  Lord  Eldon,  C,  affirming  the 
decision  of  Sir  W.  Grant,  M.R.,  that  the  provision  for  the  wife  was  void. 
"  Though  undoubtedly,"  said  his  Lordship,  "  an  annuity  might  have  been 
provided  by  the  settlement  for  the  wife  in  all  events,  yet  it  is  not  competent 
to  a  party,  giving  a  consideration  for  a  contract,  that  is  a  direct  fiuud  upon 
the  bankrupt  laws,  to  have  the  benefit  oi  it"  See  also  In  re  Murphy,  1 
S.  &  L.  44;  In  re  Meaghan,  lb.  179;  Ex  parte  Hodgson,  19  Ves.  206; 
Ex  parte  Hill,  1  Cooke's  Bank.  Law,  291 ;  Ex  parte  Bennet,  lb.  298. 
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As,  however,  the  property  of  the  wife  may  on  marriage  he  limited  bo  as  to 
go  over,  on  the  bankruptcy  or  insolvency  of  her  husband,  he  may  settle  a 
fund  of  his  own,  equivalent  to  what  he  may  have  received  from  his  wife,  to 
go  over  on  either  of  those  events  taking  place,  as  it  would  be  considered  in 
effect  as  a  settlement  of  a  fund  belonging  to  the  wife.  Ex  parte  Cooke,  8 
Ves.  353 ;  Higgimon  v.  Kelly ,  1  B.  &  B.  252 ;  Ex  parte  Vemer,  lb.  260 ; 
In  re  Meaghan,  1  S.  &  L.  179  5  sed  vide  Ex  parte  Hill,  1  Cooke,  Bank. 
Law,  291 ;  and  Ex  parte  Hodgson,  19  Ves.  208. 

Where  property  is  settled  to  the  separate  use  of  a  married  woman,  she 
may,  hut  during  coverture  only,  be  restrained  from  aliening  by  the  usual  clause 
against  anticipation ;  but,  a?  Lord  Eldon  well  observes  in  Brandon  v.  Rohin- 
son,  this  does  not  take  away  any  power  given  by  the  law  as  incident  to  pro- 
perty, inasmuch  as  the  enjoyment  of  property  settled  to  the  separate  use  of 
a  married  woman  is  a  mere  creature  of  equity,  unrecognized  at  law ;  and  as 
equity  has  given  it  to  a  married  woman,  equity  may  also,  without  interfering 
with  the  principles  of  law,  limit  her  power  over  it.  See  Hulme  v.  Tenant, 
1  L.  Cas.  Eq.  324,  and  note. 

The  restriction  upon  anticipation  is  only  valid  during  coverture,  and  is 
equally,  as  in  the  case  of  a  gift  to  a  man,  invalid,  whilst  a  woman  is  sole, 
either  previous  to  marriage  or  during  widowhood,  though  the  restriction, 
unless  limited  to  a  particular  marriage  (Knight  v.  Knight,  6  Sim.  121 ; 
Bcntton  v.  Benson,  6  Sim.  126;  Bradley  v.  Hughes,  8  Sim.  149;  In  re 
Oaffee's  SettUmieiit,  1  Mac.  &  G.  541,  overruling  S.  C.  7  Hare,  101),  will 
reattach  upon  a  subsequent  marriage. 

The  whole  law  upon  the  subject  is  laid  down  by  Lord  Langdale,  M .  R.,  in 
the  leading  case  ofTullett  v.  Armstrong  (1  Beav.  32),  as  follows : — "  That 
if  a  gift  be  made  to  a  woman  to  her  sole  and  separate  use,  without  power  to 
alienate,  she  has  during  coverture  the  present  enjoyment  of  an  unalienable 
estate,  independent  of  her  husband.  In  either  of  these  cases  she  has,  when 
discovert,  a  power  of  alienation ;  the  restraint  is  annexed  to  the  separate  estate 
only,  and  the  separate  estate  has  its  existence  only  during  coverture ;  whilst 
the  woman  is  discovert,  the  separate  estate,  whether  modified  by  restraint  or 
not,  is  suspended,  and  has  no  operation,  though  it  is  capable  of  arising  upon 
the  happening  of  a  marriage.  The  restriction  cannot  be  considered  distinctly 
from  the  separate  estate,  of  which  it  is  only  a  modification.  To  say  that  the 
restriction  exists,  is  saying  no  more  than  that  the  separate  estate  is  so  modi- 
fied. The  donor,  in  giving  the  woman,  when  married,  some  of  the  faculties 
of  a  feme  sole,  has  withheld  the  power  of  alienation,  under  the  terms  of  the 
gift;  and  by  the  aid  of  this  Court  the  woman  is  a  feme  sole,  as  to  the  present 
enjoyment  of  the  property,  but  no  further ;  measuring  her  faculty  by  the 
terms  of  the  gift,  she  is  not  a  feme  sole  as  to  the  disposition  of  her  property 
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in  anticipation  of  her  intended  provision.  If  there  be  no  separate  estate, 
there  can  be  no  such  restriction  as  that  which  is  now  under  consideration. 
The  separate  estate  may,  and  often  does,  exist,  without  the  restriction,  but 
the  restriction  has  no  independent  existence ;  when  found,  it  is  as  a  modifi- 
cation of  the  separate  estate,  and  inseparable  from  it/'  See  S.  (7.  affirmed 
on  appeal;  4  My.  &  C.  405. 
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words  conferring  an  estate  tail  in  realty,  give  an  absolute  interest  in 
personalty,  700,  701. 

as  a  bequest  to  A.  and  the  heirs  of  his  body,  701. 

or  to  A.  and  the  heirs  male  of  his  body,  t6. 

or  to  A.  and  his  issue,  if  he  have  none  living,  tfr. 

or  to  several  persons  and  their  issue,  t6. 

if  there  be  issue,  issue  will  take  concurrently  with  parent,  t6. 

rule  extends,  with  some  exceptions,  to  words  creating  an  estate  tail 

in  realty  by  implication,  ib, 
or  according  to  the  rule  in  Shelleifs  Case,  ib, 
although  it  seems  words  of  distribution  be  annexed  to  the  limita- 
tion to  the  heirs  of  the  body,  702. 
or  there  be  superadded  words  of  limitation,  tfr. 
except  where  the  words  **  heirs  of  the  body"  is  explained  to  mean 

children,  tfr. 
or  there  is  an  express  estate  for  life,  which,  in  the  case  of  personalty, 
will  prevent  the  operation  of  the  rule,  tfr. 
observations  on  Knight  v.  Ellis,  ib. 
the  words  "  child  or  children"  in  bequests  of  personalty  not  construed 

as  words  of  limitation,  704. 
as  to  gifts  by  way  of  substitution,  tfr. 
distinction  between  the  effect  of  a  devise  of  realty  and  a  bequest  of 

personalty,  in  the  event  of  a  person  dying  without  leaving  issue,  tfr. 
limitation  over  after  an  absolute  interest  in  personalty  is  void,  tfr. 
secus,  if  no  person   to  whom  absolute  interest  is  given  comes  into 

existence,  tfr. 
alteration  effected  by  the  New  Wills  Act,  tfr. 

as  to  chattels  settled  by  reference  to  limitations  of  real  estate  in  strict 
settlement,  tfr. 

ACCUMULATION. 

previous  to  the  Thellusson  Act,  period  allowed  for,  S9S. 

provisions  of  the  Thellusson  Act^  394. 

though  not  directed  in  express  terms  within  provisions  of  the  act,  S95, 

contrary  decisions  overruled,  396,  397. 

beyond  period  allowed  by  the  act,  invalid,  though  gifl  vested,  397* 

and  whether  it  be  of  simple  or  compound  interest,  398. 

act  respecting,  not  applicable  to  real  estate  in  Ireland,  tfr. 
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secus,  as  to  income  arising  from  rents  in  Ireland,  398. 

directed   beyond  period  allowed  by  rule  against  perpetuities  void  in 
toto,  ib, 

though  trusts  for,  in  favour  of  a  charity,  void,  general  intention  effec- 
tuated cy  pr^s,  tfr. 

periods  for  which  it  may  be  allowed,  tfr. 

only  allowed  for  one  period,  399. 

whether  directed  by  deed  or  will,  same  construction  to  be  put  on  act,  400. 

a  direction  to  pay  premium  on  policy  for  the  life  of  another,  not  within 
the  act,  tfr. 

trust  for,  not  exceeding  limits  allowed  to  executory  devises,  void  only 
pro  tanto,  tfr. 

period  for,  commences  at  death  of  testator,  401. 

day  of  death  excluded  in  computing  term  for,  tfr. 

though  directions  for,  invalid,  directions  for  other  purposes  good,  tfr. 

period  for  distribution  of,  not  accelerated  by  operation  of  the  act,  tfr. 

excess  of,  falls  into  residuary  devise  or  bequest,  tfr. 

if  directed  by  residuary  gift,  or  if  there  be  none,  excess  of,  from  realty 
goes  to  heir,  tfr. 

from  personalty  to  next  of  kin,  tfr. 

where  excess  of,  is  a  chattel  interest  it  devolves  upon  personal  repre- 
sentatives of  heir,  402. 

exception  for  payment  of  debts  means  the  debts  of  any  person,  tfr. 
in  favour  of  portions,  403. 

extends  to  portions  existing  independently  of  instrument  creating,  ifr. 
and  also  to  portions  created  thereby,  tfr. 
what  constitutes  a  portion,  404,  405. 

seroble,  gift  of  all  a  person's  property  or  of  a  residue  is  not  a  portion,  405. 

portions  already  created  as  well  as  future  portions  are  intended,  406. 

the  words  "  child  or  children"  in  2nd  section  of  the  act  extend  to 
future  children,  tfr. 

where  portions  provided  for  children  of  others,  parent  must  take  an 
interest  under  the  instrument,  tfr. 

not  necessarily  in  the  clause  creating  the  portion,  tfr. 

what  is  a  sufficient  interest,  tfr. 

costs  relating  to,  407. 

advowson. 

presentative  ntLtwre  o{^  151. 
originally  appendant  to  manors,  tfr. 

or  other  corporeal  hereditamefnts,  ifr. 

not  to  anything  incorporeal,  tfr. 
frequently  in  gross,  as  where  never  appendant,  tfr^ 

or  severed  from  manor  by  grant  of  either  without  the  other,  15 f, 
lease  of  manor  for  life  creates  partial  severance,  tfr. 
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appendancy  of,  continues  during  lease  fi)r  years,  151. 
cannot  become  appendant  after  complete  severance,  ib, 

unless  it  be  conditional,  as  by  a  mortgage,  ib. 
remains  ^pendant  afker  partition  between  coparceners,  ib, 
each  coparcener  presents  in  turn,  ib, 
appendancy  revived  on  descent  of  demesnes  to  coparcener,  who  had 

the  services  only  on  partition,  tfr. 

or  by  defeating  a  wrongful  act  which  has  effected  a  severance,  ib. 
may  be  partly  appendant  and  partly  in  gross,  t6. 
new  ciiureh  built  as  a  chapel  of  ease,  when  presentative,  ib. 
donative  nature  of,  15S» 
nomination  of  patron,  tfr. 
qualifications  of  clergyman  to  accept,  tfr. 
whether  presentation  of  a  donative  makes  it  presentativei  tfr. 
ordinary  no  power  over  donative,  tfr. 

except  when  augmented  under  Queen  Anne*s  bounty,  tfr. 
executor  presents  on  a  vacancy  of  presentative  advowson  during  life  of 

ancestor,  tfr. 
the  heir  in  the  case  of  a  'donative,  tfr. 
crown  presents  if  incumbent  of  presentative  advowson   becomes   a 

bishop,  tfr. 
secus,  in  case  of  a  donative,  tfr. 
how  resignation  should  be  made,  154. 
collative  nomination  to,  vested  in  bishop,  tfr. 
bishop  collating  without  title,  tfr. 

crown  presents  on  death  of  bishop  before  induction  of  clerk  collated,  tfr. 
presentation  to,  nature  of,  155. 
how  made,  tfr. 
when  by  the  crown,  tfr, 

by  the  Lord  Chancellor,  tfr. 
when  crown  may  revoke  presentation,  tfr. 

crown,  when  tenant  in  common  with  a  subject  of,  has  sole  presentation,  tfr. 
tenant  in  fee  in  tail  for  life  or  years  presents  to,  on  a  vacancy,  156. 
in  fee  descends  to  heir,  ib, 
vacancy  occurring  during  life  of  patron  next  presentation  is  a  chattel, 

tfr. 
where  patron  also  incumbent,  heir  presents,  tfr. 
unless  patron  has  devised  (the  next  presentation,  tfr. 
when  woman  seised  of,  husband  presents  in  joint  names,  tfr. 
liable  to  curtesy,  38,  156. 

to  dower,  156. 
infant  may  present  to,  tfr. 
Lord  Chancellor  for  lunatic,  tfr. 
joint-tenants,  presentation  to,  by,  tfr. 
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after  six  months  bishop  may  present,  156. 

where  there  are  two  incumbents  to,  ib, 

coparceners,  presentation  to,  by,  ib, 

partition,  by •  parties  jointly  interested,  to  present  by  turns,  ib, 

turn  of  coparcener  gone  on  deprivation  of  clerk,  157. 

secus,  where  church  remains  void,  though  after  presentation,  institution 

and  induction,  ib, 
how  corporations  present  to,  ib, 
universities  present  to,  belonging  to  papists,  ib, 

belonging  to  protestant  and  papist,  former  presents  to,  ib, 
mortgagor  and  not  mortgagee  will  present  to,  ib, 

so  a  bankrupt,  ib, 

and  equitable  owner,  t^, 
wben  patrbn  may  revoke  presentation,  ib, 
ordinary  may  choose  one  of  two  clerks  presented  by  patron,  ib, 
examination  of  persons  presented  to,  ib, 
presentee  may  be  refused  by  bishop,  when,  ib, 
when  notice  of  refusal  should  be  given  to  patron,  ib* 
refusal  of  clerk  presented  by  the  crown,  158. 

where  nomination  vested  in  one  person  and  presentation  in  another,  ib, 
admisiiofi  to,  tfr. 
institution,  effect  of,  ib, 
induction,  effect  of,  ib, 
how  induction  takes  place,  ib* 
requisitions  to  be  complied  with  by  clerk,  ib, 
lapse  of,  may  take  place  by  death  of  parson,  tfr* 

by  cession  or  taking  another  benefice,  tfr. 

by  his  consecration  to  a  bishopric,  159. 
when  presentation  lapses  to  bishop,  tfr. 

to  metropolitan,  tfr* 
to  crown,  tfr. 
crown  may  present  to,  at  any  time,  tfr. 
lapse  when  bishop  is  patron,  tfr. 

in  case  of  ordinary's  death  after  lapse,  crown  presents  to^  tfr. 
when  notice  to  patron  of  avoidance  is  not  necessary,  tfr. 

when  necessary,  tfr. 
no  lapse  of  donative,  tfr. 

unless  augmented  by  Queen  Anne's  bounty,  tfr. 
right  of  crown  to  present  after  lapsci  not  liarred  by  time,  tfr* 

though  clerk  be  instituted  and  inducted,  tfr* 

secus,  when  clerk  has  died,  160. 
no  lapse  of,  where  crown  is  patron,  tfr. 
ordinary  may  send  a  deputy  to  serve  cure,  tfr. 
descent  of,  tfr. 
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liable  to  curtesy,  160. 

to  dower,  ib, 
sale  of,  lawful,  ib, 

unless  simoniacal,  ib, 
statute  against  simony  (SI  Eliz.  c.  6),  ib. 
sale  of,  not  simoniacal,  though  incumbent  in  dying  state,  161. 

unless  it  be  with  the  privity,  or  with  the  view  to  the  nomination,  of 

a  particular  clerk,  ib, 
or  unless  purchaser  receive  promise  or  reward  for  presentation,  t^. 
or  some  one  for  him,  t6. 
when  church  void,  next  presentation  will  not  pass  by  sale  of,  ib, 
and  sale  of  next  presentation  alone  void,  ib, 

though  good  if  incumbent  be  in  extremis,  t^. 
unless  purchase  be  made  to  present  a  particular  person,  ib, 
though  he  be  son  of  the  purchaser,  tfr. 
person  cannot  purchase  next  presentation  to,  for  himself,  162. 
title  to,  by  prescription,  165. 
remedies  relating  to,  ib. 

See    Appropriations;     Bonds    of    Resignation;     Rectories;' 
SiMONT ;  Unions. 

ALIEN. 

when  entitled  as  tenant  by  the  curtesy,  40. 

woman  entitled  to  dower,  45. 

as  tOi  purchase  by,  6S5, 

may  claim  proceeds  of  land  directed  to  be  sold,  when,  ib, 

ANNUITIES. 

when  apportionable,  181. 

APPOINTMENT. 

under  powers  deriving  their  effect  from  the  Statute  of  Uses,  265. 
under  will  gives  legal  estate  to  appointee,  270. 
See  Powers  ;  Uses. 

APPORTIONMENT. 

of  rents,  181. 
of  annuities,  ib, 

of  dividends  on  money  in  funds,  ib. 
See  Rent. 

APPROPRIATIONS, 
nature  of,  154. 
their  origin,  ib. 

See  Advowson. 

ASSIGNMENT  OF  DOWER, 
by  metes  and  bounds,  51. 
See  Dower. 
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BANKRUPTCY. 

upon,  of  tenant  in  tail  his  estate  may  be  barred  and  disposed  of  for 
benefit  of  his  creditors,  614. 

BONA  VACANTIA. 

crown  entitled  to  chattels  of  intestate  leaving  no  next  of  kin  as,  636. 

even  if  vested  in  trustees  or  executors,  ib, 
courts  lean  to  further  investigations  when  property  falls  to  crown,  iL 

BONDS  OF  RESIGNATION. 

general,  held  invalid  at  law,  163,  164. 
special^  when  valid,  164. 
observations  on  law  respecting,  165. 
See  Advowson. 

CESTUI  QUE  VIE. 

order  roay  be  made  in  Chancery  to  produce,  36. 

CHARITIES. 

policy  of  the  9  Oeo.  2,  c.  26^  respecting,  422. 
the  provisions  of  the  act,  423,  424,  425. 
what  conatitutesy  425. 

within  the  Statute  of  Elizabeth,  ib. 
by  analogy  to  the  statute  of  Elizabeth,  426. 
superstitious  uses  as  contradistinguished  from  charitable  uses,  428* 
for  Roman  Catholics,  t^. 
for  Jews,  ib, 

Protestant  Dissenters,  4^9. 

Roman  Catholics  put  on  same  footing  as  Protestant  Dissenters,  ib, 
but  bequest  for  masses  for  souls  invalid  as  superstitious,  ib, 
bequest  enabling  Jews  to  observe  religious  rites  good,  ib, 
Jews  now  put  on  same  footing  as  Protestant  Dissenters,  ib, 
gifts  for,  if  uses  superstitious,  appropriated  by  sign   manual  of  the 

crown,  f6.  .  ■ 

gi/h  by  deed  mu.st  be  executed  twelve  months   before  death  of  the 

grantor,  430. 
execution  of  grantee  unnecessary,  ib, 
immaterial  that  grantor  retains  deed,  ib, 
grantor  may  take  advantage  of  want  of  enrolment,  t6« 
enrolment  of  deed  not  presumed,  ib. 
Court  not  bound  to  take  objection  of  want  of  enrolment  when  not  taken 

by  party  legally  entitled,  ib, 
not  necessary  to  enrol  deeds   preliminary  to  conveyance  to  trustees 

for,  ib, 
mortgage  to  trustees  for,  does  not  require  enrolmenti  431. 
deed,  though  enrolled,  void  on  death  of  grantor  within  twelve  months,  ib, 
whether  deed  void  for  want  of  enrolment  revokes  a  will,  ib. 
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-conveyances  for  education  of  poor  not  enrolled  rendered  valid  by  sub- 
sequent enrolment,  431. 

and  though  donor  die  within  iwelve  months,  t6. 

grants  of  Jand  by  absolute  owners  or  tenants  in  tail  valid,  though  grantor 
die  within  twelve  months,  when,  ib. 

as  to  schools  and   colleges   for  the  sons  of  yeomen,   tradesmen  and 
others,  ib. 

or  for  theological  training  of  candidates  for  holy  orders,  ib. 

donor  may  reserve  power  of  regulating  the  charity,  ib, 

condition  to  repair  vault  and  tomb  for  grantor  and  his  family  is  not  a 
reservation  rendering  the  gift  invalid,  t6. 

nor  a  grant  in  trust  for  a  rector  of  a  parish  by  the  circumstance  of  the 
grantor  being  rector,  ib,  ' 

secus,  if  there  be  a  resulting  trust  to  the  grantor  for  life,  432. 

though  requisitions  of  Mortmain  Act  be  complied  with,  if  there  be  an 

«    arrangement  in  fraud  of  it,  deed  will'  be  void,  ib, 

construction  of  2nd  section  of  the  Mortmain  Act,  ib, 

what  will  bring  a  case  within  the  2nd  section,  ib, 

purchase  deeds  not  complying  with  Mortmain  Act  rendered  valid,  when, 
t6. 

decisei  of  lands  before  Mortmain  Act,  by  testator's  dying  after,  valid,  ib, 
all  subsequent  devises  void,  433. 

legacy  of  money  to  arise  from  sale  of  lands,  void,  ib» 

unless,  perhaps,  where  conversion  ought  to  have  been  made  under 
the  will  of  another  person,  t6. 

arrears  of  rent  not  within  the  Mortmain  Act,  ib, 

of  money  to  be  laid  out  in  lands  for,  void,  t6. 

and  where  there  is  a  recommendation  to  purchaser,  as  being  manda- 
tory, f6. 

secus,  where  there  is  an  option  to  invest  in  land  or  on  personal  se- 
curity, ib, 

unless  there  be  a  primary  intention  to  invest  in  land,  4.')4. 

a  direction  to  lay  out  money  in  mortgage  securities,  invalid,  ib, 

bequest  of  income  of  a  sum  for  providing  or  establishing  a  school, 
valid,  ib, 

secus,  where  the  capital  itself  is  left  for  establishing  a  school  at  a  par- 

•    ticular  place,  ib, 

rule  laid  down  by  Kindersley,  V.  C,  ib, 

where  purchase  of  land  must  be  made  for,  though  not  directed,  bequest 
of  money  void,  ib, 

bequest  to,  of  money  to  arise  partly  from  sale  of  land  and  partly  from 
pure  personalty,  void  as  to  former,  ib, 

bequest  of  money,  to  be  laid  out  in  buildings  for,  void,  ib, 

secus,  where  lands  are  already  in  mortmain,  435. 
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but  it  must  appear  that  other  lands  were  not  to  be  bought,  435. 
and  testator  niust  express  his  intention  that  money  is  to  be  ex- 
pended on  lands  already  in  mortmain,  ib, 
if  money  is  to  be  paid,  though  lands  not  obtained  from  other  sources, 

bequest  is  valid,  ib, 
bequest  on  condition  to  provide  lands  for,  invalid,  ib. 
bequest  of  pure  personalty  connected  with  realty,  when  void,  ib. 

when  legal  can  be  separated  from  illegal  portion  of  bequest,  436. 
bequest  to  exonerate  charity  lands  in  mortgage,  invalid,  ib, 
though  incumbrance  is  merely  equitable,  U>. 
bequests  of  money  secured  on  turnpike  tolls,  t6. 
railway  undertakings,  ib, 
poor  and  county  rates,  ib. 
upon  mortgsge,  ib, 

charge  on  lands,  t6.  '-   *. 

vendor*s  lien,  ib,  . 

bequest  of  shares  in  public  con^anies  holding  lands,  valid,  when,  ib, 
assets  not  marshalled  for  charity  by  Court  of  Equity,  ib. 
rule  of  courts  of  equity  in  such  cases,  437. 
testator,  however,  may  marshal  assets,  t6. 
secret  trusts  for,  in  violation  of  the  Mortmain^  Act,  void,  t6. 
if  not  admitted  or  proved,  devisees  take  beneficial  interest,  ib, 
resulting  trust  on  failure  of  devise  or  bequest  to,  438. 
where  sum  given  to,  is  excepted  out  of  devise,  it  resulu  to  heir,  ib. 
where  lands  are  devised  subject  to  a  charge  for,  it  sinks  into  land,  ib,  • 
resulting  trust  where  lands  directed  to  be  sold,  and  proceeds  wholly  or 

partially  given  to,  t6. 
where  money  directed  to  be  laid  out  in  land  for,  i6. 
Mortmain  Act  not  applicable  to  Ireland,  ib, 
to  India,  ib.  ^ 

to  our  colonies,  ib. 
exceptions  in  the  act  with  respect  to  Oxford  and  Cambridge,  ib. 
and  Eton,  Winchester  and  Westminster,  ib, 
and  real  and  personal  estate  in  Scotland,  ib. 
devises  and  bequests  to  colleges  beneficially  only,  valid,  t6. 
semble,  that  exception  extends  to  colleges  founded  since  the 

act,  439. 
bequest  of  money  to  be  laid  out  in  heritable  securities  in  Scot- 
land, good,  1*6. 
public  charities,  since  excepted  from  operation  of  act,  ib. 
whether  funds  of  charity  may  be  invested  in  purchase  of  lands,  ib, 
donations,  devises  or  bequests  of  estates  in  Ireland  for,  must  be  exe- 
cuted three  calendar  months  before  the  death  of  donor,  ib. 
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and  deed  registered  within  same  period,  439. 
carutruction  of  gifls  to,  ib, 
general    intention  effectuated    on  failure   of   particular  intention,  by 

doctrine  of  cy  pr^s,  ib, 
where  gift  for,  carried  out  by  scheme,  where  by  sign  manual,  440. 
bequest  to  purposes  to  be  afterwards  directed,  effectuated  though  none 

directed,  ib, 
where  gifl  to  a  class,  court  will  make  selection,  ib, 

and  will  carry  into  effect  bequest  to  charitable  purposes  generally,  t6. 
or  where  objects  are  named,  t6. 
though  trustees  die  during  life  of  the  testator,  ib, 
or  he  erases  their  names  from  will  without  substituting  others, 
1*6. 
payment  made  to  charitable  corporations  without  a  scheme,  441. 
^    •         but  not  to  individuals  where  permanent  trusts  intended,  ib, 

exception  made  by  court  in  favour  of  a  bequest  to  an  individual 
for  a  Roman  Catholic  College,  ib, 
scheme  for  foreign,  not  settled  by  Court,  ib. 
bequest  to,  not  in*  existence,  valid,  t6. 
gifts  to,  not  within  rule  against  perpetuities,  ib, 
gifls  in  perpetuity  to,  how  created,  ib, 
defects  in  assurances  of,  aided,  t6. 

as  a  defective  execution  of  a  power,  442. 
general  intention  in  favour  of,  carried  out  by  doctrine  of  cy  pr^s,  though 

particular  mode  fails,  t6. 
charities  for  benefit  of  poor,  sometimes  applied  to  education  of  their 
children,  444. 

but  where  the  primary  object  is  their  relief,  it  must  be  first  satis- 
fied, i6. 
'  where  intention  in  favour  of  a  particular  institution  fails,  it  cannot  be 
carried  out  cy  pres,  ib. 
where  amount  of  bequest  to,  is  uncertain,  it  is  void,  445. 

unless  it  can  be  ascertained,  ib, 
where  purpose  is  considered  indefinite,  legacy  is  void,  ib, 

as  a  bequest  to  objects  of  benevolence  and  liberality,  t6.,  446. 
or  a  gift  in  private  charity,  447. 
or  to  charitable  or  public  purposes,  ib, 
usage  will  not  prevail  against  expressed  intention  of  founder  of,  ib. 

but  where  there  are  two  modes  of  construction,  courts  will  lean  to 
that  supported  by  usage,  ib. 

CHILDREN. 

devises  or  bequests  to,  as  a  class,  644. 
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where  time  fixed  by  testator  for  ascertaioiDg  class  of,  it  must  be  ob- 
served, 644. 

as  in  a  bequest  to  "  children  now  living,"  or  living  at  the  death  of 
another  person,  ib, 
some  only  of  class  of,  subsequently  named,  ib. 

rule  for  determining,,  in  the  absence  of  express  intention,  period  when 
class  of,  is  to  be  ascertained,  ib. 

applicable  to  gifts  to  brothers  and  sisters,  645. 
or  nephews  and  nieces,  ib, 
en  ventre  sa  m^re  considered  as  if  actually  born,  ib, 
bequest  to,  living  at  a  particular  period,  includes  child  en  ventre  sa 

mere,  ib. 
living  at  the  time  of  testator's  death  entitled  under. bequest  to,  ib. 
not  merely  those  born  at  the  date  of  the  will,  ib» 
whether  the  bequest  be  to  testator's  own  children,  ib. 
or  those  of  another  person,  ib. 
and  whether  such  person  be  alive  or  dead,  ib, 
immaterial  that  bequest  is  to  "  all "  the,  ib, 

and  gift  over  among  the  survivors  means  the  survivors  of  those 
who  are  born  at  testator's  death,  ib. 
if  none  born  at  testator's  death,  all  future  born  children  take  under 
immediate  gift  to,  646. 

or  in  the  case  of  gift  to  future,  ib, 
where  gift  to,  preceded  by  prior  life  interest,  class  of,  ascertained  at 

death  of  tenant  for  11  fe,  ib. 
where  executory  gifV  over  to,  class  ascertained  on  gift  over  taki&g 

effect,  647. 
born  during  the  existence  of  temporary  or  partial  trusts  not  let  in,  648. 
if  none  in  existence  on  determination  of  previous  life  interest,  remainder 
to,  will  fail  in  case  of  legal  estate,  ib. 
secus,  in  the  case  of  an  equitable  estate,  ib. 
or  of  personalty,  ib. 
born  subsequently  to  determination  of  prior  interest,  in  case  of  an  exe- 
cutory gift,  entitled,  if  none  then  in  existence,  ib. 
any  then  in  existence  solely  entitled,  ib. 
rule  that  where  distribution  is  to  be  made  on  children  attaining  a  par- 
ticular age,  class  ascertained  on  one  attaining  that  age,  649. 
result  is  the  same  when  payment  is  to  be  made  on  some  other  event,  ib. 
as  death  under  age,  leaving  issue,  ib, 
or  marriage,  ib. 
but  where  legacies  are  payable  out  of  general  personal  estate,  class 

ascertained  at  testator*s  death,  650. 
and  where  delaying  period  of  distribution  would  render  gift  void  for 
remoteness  y  ib» 
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(ourts  not  inclined  to  extend  the  rule,  651. 

intermediate  income  between  death  of  testator  and  birth  of  child  how 

disposed  of,  ib, 
if  no  direction  to  accumulate  passes  by  residuary 
devise  or  bequest,  t6. 

'  or  goes  to  heir-at-law  or  next  of  kin  as  un- 
disposed of,  t6. 
child  or  children  in  existence  take  whole  income  accruing  between  birth 

of  first  and  last  child,  ib, 
by  an  immediate  bequest  to,  "  to  be  born"  or  to  be  begotten^  all  born 
aAer  testator's  death  entitled,  ib. 

except  in  the  case  of  distinct  pecuniary  legacies,  ib. 
bequest  not  confined  to  future  children  by  such  words  as  *'  hereafter  to 
be  begotten/'  652. 

"  which  shall  be  begotten,"  ib. 
"  to  be  begotten,"  ib, 

unless  context  shows  afler-born  children  only  to  be  taken  in,  ib. 
\>om  before  death  of  testator  included  in  bequest  to  children  **  born" 
and  "  begotten,"  t6. 
See  Rule  in  SHSLLEt's  Case  ;  Rule  in  Wild's  Case. 
COMMONS. 

curtesy  of,  38. 
nature  and  right  of,  80. 
different  kinds  of,  ib. 
0/ Pasture  Appendant^  ib. 
origin  of,  81. 

what  animals  can  be  depastured  on,  ib. 
must  have  been  created  before  statute  Quia  Emptores.  t6. 
can  only  be  claimed  by  prescription,  t6. 
is  appendant  to  arable  land,  i6. 

not  to  a  house,  meadow  or  pasture,  t6. 
sometimes  to  a  cottage,  ib. 
or  a  messuage,  ib. 

or  a  manor,  farm,  plough  land  or  carve  of  land,  t6. 
cannot  be  claimed  in  respect  of  newly  ploughed  land  of  wastes  of 

manor,  ib. 
can  be  claimed  only  for  cattle  levant  and  couchant  on  estate,  St. 
whether  it  can  be  claimed  for  borrowed  cattle,  t6. 
right  cannot  be  rented,  ib. 

may  be  limited  to  a  certain  number  of  cattle,  ib. 
OT  a  certain  period,  t6. 
explanation  of  common  sans  nombre,  ib. 
Of  Pasture  Appurtenant,  ib. 
how  distinguishable  from  common  appendant,  t6. 

T.L.C.  3  G 
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may  commence  at  the  present  day,  82. 
may  be  claimed  by  grant  or  prescription,  ib. 
may  extend  to  beasts  not  commonable,  ib. 
may  be  claimed  in  respect  of  any  kind  of  land,  t6. 

and  exercised  over  a  different  lordship  from  that  in  which  waste  is 
situated,  8d. 
claim  of  common  without  restriction  bad,  t6. 
admeasured  by  levancy  and  couchancy,  ib* 
must  be  proved  by  showing  possession  of  land,  16. 
when  claimed  for  a  certain  number  of  cattle,  levancy  and  couchancy 
need  not  be  alleged,  ib.    • 
and  cattle  o£  a  stranger  may  be  put  in,  ib. 
Of  Poiture  in  Gross,  t6. 
by  whom  it  may  be  claimed,  t6. 
for  what  number  of  cattle,  t6. 
in  the  royal  forests,  84. 
Par  Cause  de  Fidnagef  nature  of,  ib. 
will  not  justify  putting  cattle  originally  in  common  of  vicinage,  f6. 
may  exist  between  two  proprietors  whose  lands  are  not  subject  to 
common  rights,  ib.  *  .  ' 

but  if  so,  must  be  claimed  by  grant  or  prescription,  and  not  custon, 
t6. 
intercommoning  must  be  proved,  ib. 
no  excuse  for  trespass  when,  t6. 
may  be  proved  by  thirty  years'  user,  85. 
may  be  put  an  end  to  by  fence  separating  commons,  t6. 
but  separation  must  be  complete,  ib. 
Of  Shack,  nature  of,  ib, 

number  of  cattle  for  which  common  pur  cause  de  vicinage  and  of  shack 
is  claimed,  determined  by  levancy  and  couchancy,  ib. 
Of  Piscary,  nature  of,  86. 
may  be  appendant,  appurtenant  or  in  gross,  ib. 
person  claiming  cannot  exclude  owner  of  soil,  ib. 
secus,  if  he  claim  a  several  fishery,  ib. 
Of  Estovers,  nature  of,  ib. 
may  be  claimed  by  prescription  or  grant,  t6. 

not  by.  custom,  ib. 
person  taking  otherwise  than  according  to  prescription  and  grant  is  a 

trespasser,  ib, 
may  be  appendant,  appurtenant  or  in  gross,  t6. 

if  appendant  or  appurtenant,  must  be  claimed  in  respect  of  some  tene- 
ment, ib, 
if  by  prescription,  must  be  claimed  for  an  ancient  house,  t6. 
prescription  not  lost,  if  house  be  pulled  down  and  rebuilt,  Uf. 
nor  by  mere  alterations,  ib. 
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man  cannot  spend  estovers  in  additional  chimneja,  87. 
must  be  reasonable,  ib. 

and  expended  on  tenement,  ih. 
'  and  cannot  be  severed  therefrom,  ib. 

unless  estovers  are  certain,  ib. 
for  repairing  old  and  building  new  houses,  t6. 
•  Of  Turbary ^  nature  of,  ib, 

knay  be  appendant  or  appurtenant  to  a  house^S^. 

iiot  to  land,  ib. 
will  pass  under  grant  of  house  and  appurtenances,  ib. 
must  be  claimed  with  some  restriction,  tb. 
inhabitants  cannot  prescribe  for,  88. 

mayor  and  burgesseff  may,  ib. 
freemen  of  a  town  may  claim,  ib. 
object  of  different  kinds  of  common,  ib. 
how  righU  of  commcn  may  be  acquired,  ib. 
distinction  between  prescription  and  custom,  89. 
rights  of,  how  acquired  under  the  Prescription  Act,  ib. 
what  acts  of  ownership  lord  may  exercise  over  soil  of,  ib. 

has  a  right  of  ^common  on  his  own  land,  90. 

but  he  may  be  excluded  by  prescription  or  custom,  ib. 
person  may  prescribe'  to  take  sole  and  several  herbage,  ib. 
lord,  by  Statutes  of  Merton  and  Westminster,  may  approve  or  inclose 
against  commoners,  ib. 

if  he  leave  sufficient  pasture  for  them,  ib. 

though  it  afterwards  becomes  insufficient,  ib. 

but  a  custom  for  him  to  inclose  or  grant  leases  without  limit  is  bad, 
ib. 
lord  under  Statute  of  Merton  can  only  approve  common  of  pasture,  ib. 

cannot  approve  against  common  of  turbary  except  by  custom,  t^. 
in  approving  part  of  common  of  pasture  the  lord  must  not  interfere 

with  other  commonable  rights,  ib. 
commoner  may  break  down  fence  put  round  common  b}f  the  lord,  91. 

if  his  right  be  merely  abridged  he  must  proceed  by  action  against 
lord,  ib. 
cotnmoner  must  establish  by  action  that  trees  planted  and  rabbits  turned 

on  common  by  the  lord  are  a  nuisance,  ib. 
lord  approving  will  be  protected  by  Court  of  Chancery,  ib. 
what  buildings  lord  may  erect  on,  ib. 

must  not  thereby  injure  common  of  turbary  or  estovers,  ib. 
soil  of,  cannot  be  meddled  with  by  commoners  except  by  custom,  ib. 

as  by  making  trenches  or  ditches,  ib. 

destroying  conies  or  filling  up  their  burrows,  ib. 
commoners  have  right  of  ingress  and  egress,  ib. 

3q2 
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tbelr  rights  remain  though  lord  conveys  away  part  of  wastes,  92. 
alienation  of  rights  of,  ih, 
rights  of,  how  extinguished,  ib. 
when  by  unity  of  possession,  ib, 

by  release  to  the  lord,  t^. 

by  severance  of  common  appendant  or  appurtenant,  ib. 

by  dissolution  of  a  corporation  having  a  common  in  gross,  93. 

by  enfranchisement,  ib. 

by  approvement,  ib. 

by  encroachment,  t^. 

by  in  closure,  ib. 
under  what  acts  inclosures  take  place,  94. 
inclosure  of  common  fields,  ib, 

CONDITION. 

repugnant  to  estate  or  interest  to  which  is  annexed,-  void,  794. 

as  that  person  to  whom  estate  is  conveyed  or  devised  in  fee  sbaQ 

not  alien,  ib, 
or  in  a  particular  mode,  ib. 
and  devise  over  on  alienation  will  be  void,  t6. 
proviso  that  heirs  shall  not  grant  an  annuity,  void,  ib. 
not  to  alien  in  mortmain  or  to  a  particular  person,  valid,  ib. 

except  to  a  particular  person  or  persons,  now  held  invalid,  ib, 
within  a  limited  time,  good,  semble,  795. 
not  to  bar  an  estate  tail,  void,  ib. 

in  restraint  of  alienation  after  an  absolute  gift  of  personalty,  void,  ib. 
ordinary  devolution  of  property  cannot  be  separated  from  it,  ib. 
absolute  interest  cannot  be  exempted  from  debts  of  owner,  796. 
or  from  transfer  by  himself,  ib. 
or  by  operation  of  law  on  his  bankruptcy,  ib. 

or  insolvency,  ib. 
though  it  be  vested  in  trustees,  ib. 
law  is  the  same  as  to  a  life  interest  given  to  a  man,  ib. 

though  income  is  to  be  payable  to  his  hands,  order  or  receipt  only,  ib. 

or  is  not  to  be  assignable  by  way  of  anticipation,  ib. 

though  there  be  a  trust  for  his  maintenance  at  the  discretion  of 

trustees,  798. 
for  his  assignees  in  bankruptcy  or  in  insolvency  will  be  entitled,  ib. 
where  property  settled  for  maintenance  of  a  man  and  his  wife  and  chil- 
dren during  his  life,  assignees  entitled  to  interest  of  husband,  799. 
or  where  his  life  interest  ceases  on  bankruptcy  and  insolvency,  and 
becomes  payable  for  that  purpose,  ib, 
right  of  persons  taking  in  substitution  for  husband  arises  on  his  dis- 
charge under  the  Insolvent  Debtors  Act,  ib. 
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until  his  discharge  income  belongs  to  assignees,  799. 
afterwards  they  are  only  entitled  to  his  beneficial  interest,  16. 
principle  of  the  cases,  ib, 

remarks  on  Twopeny  v.  Peyton  (10  Sim.  487),  ib, 
life  interest  may  be  made  to  cease  on  an  attempt  at  alienation,  800. 

or  on  bankruptcy  or  insolvency,  ib. 
forfeiture  takes  place  on  bankruptcy  under  proviso  determining  life 
interest  or  alienation  in  general  terms,  ib. 
secus  where  the  terms  of  the  proviso  are  applicable  only  to  acts  of 
alienation  by  the  tenant  for  life  himself,  and  proceedings  are 
commenced  by  creditors  in  bankruptcy,  ib. 
or  by  creditors  under  the  Insolvent  Debtors  Act,  801. 
or  where  a  sale  takes  place  under  process  of  outlawry,  t^. 
but  forfeiture  will  take  place  where  proceedings  are  commenced  by  the 
debtor  himself  in  bankruptcy,  ib. 
or  insolvency,  ib. 

and  his  assignees  will  take  nothing,  ib. 
forfeiture  may  be  made  to  take  place  on  bankruptcy  or  insolvency  in 

the  life  of  the  testator,  ib, 
not  necessary  that  there  should  be  a  limitation  over  to  determine  life 

interest,  ib. 
declaration  that  life  estate  shall  cease  has  the  same  eflfeet,  ib. 
remarks  of  Sir  George  Turner,  V.  C,  in  Rochford  v.  Hackman  (9  Hare, 

481),  801,802,803. 
forfeiture  will  not  take  place  upon  an  assignment  of  arrears,  when  the 

proviso  determining  life  interest  is  confined  to  future  income,  803. 
person  cannot  on  marriage  settle  his  own  property  with  a  limitation  over 
on  his  alienation,  ib. 

or  his  bankruptcy  or  insolvency,  t6.,  804. 
but  the  property  of  the  wife  may  be  so  settled,  805. 
or  property  of  the  husband  equivalent  to  what  he  may  have  re- 
ceived from  her,  ib. 
feme  covert  may  be  restrained  from  alienation  of  property  settled  to  her 

separate  use,  ib. 
restriction  valid  only  during  coverture,  ib. 
reattaches  on  a  subsequent  marriage,  16. 

unless  restricted  to  a  particular  marriage,  ib. 
law  as  laid  down  by  Lord  Langdale,  M.  R.,  in  TuUeU  v.  Armstrongs 
t6.,  806. 

CONDITIONAL  LIMITATION, 
nature  of,  263. 

CONTRIBUTION. 

between  tenant  for  life  and  remainderman  on  the  renewal  of  leaseholds, 
55—61. 
See  Leaseholds  ;  Tenant  for  Life. 
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COPARCENERS. 

presentation  to  advowaons  hy/\56n 
See  Advowsom  ;  Parcener. 

COPYHOLDS. 

tenant  at  auflferauce  may  grant,  9. 
DO  general  occupancy  of,  35. 
may  be  a  special  occupancy,  ib. 

where  no  special  occupant  of  copyholds  pour  autre  vie,  they  go  to  per- 
sonal representatives,  ib, 
provision  in  lieu  of  dower,  will  not  bar  wife  claiming  freebench  in,  49. 
for  lives,  renewals  of,  59. 

CORPORATION. 

licence  requisite  on  conveyance  of  land  to,  585. 

unless  it  has  power  to  take  land  by  act  of  parliament,  t6. 

COUNTY  COURTS. 

remedies  in,  against  tenant  from  year  to  year,  18. 

CROPS. 

right  of  tenant  from  year  to  year  to  away-going,  by  custom,  1 8. 

CROSS  REMAINDERS. 
what  are,  552. 

in  tail  when  implied,  532 — 5S6. 
See  Implication. 

CROWN. 

there  can  be  no  tenancy  at  sufferance  against,  8. 
no  general  occupancy  against,  32. 

See  Bona  Vacantia  ;  Charities  ;  Escheat  ;  Forfeiture. 

CURTESY. 

husband  entitled  to  estate  byi  of  freehold  inheritance  in  fee  simple  or 

tail  of  wife,  88. 
of  incorporeal  hereditaments,  i5. 
cannot  be  barred  by  condition,  ib. 
does  not,  except  by  custom,  extend  to  copyholds,  ibt 
nor  to  a  reversion  or  remainder,  t^. 
unless  particular  estate  determine  during  coverture,  ib. 
nor  to  an  estate  pour  autre  vie,  i6. 
contingent  remainders  intervening  between  life  estate  and  fee  in  the  wife, 

not  taking  effect,  will  not  prevent,  ib. 
secus,  if  they  take  effect,  ib, 

takes  effect  though  wife  tenant  in  tail  die  without  issue,  ib, 
or  fee  simple  of  wife  be  determined  by  executory  gift  over  on  her 

death,  ib. 
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when  wife  is  a  tenant  in  common  or  coparcener^  38. 

secus  if  she  be  a  joint- tenant,  ib. 

of  equitable  estate,  38. 

of  a  trust  of  land,  89. 

of  money  to  be  laid  out  in  land,  ib, 

of  an  equity  of  redemption,  ib. 

not  excluded  by  separate  estate  of  wife  during  cover ture,  ib. 

may  be  so  by  express  terms,  ib, 

but  intention  must  be  clear,  t6. 
marriage  is  requisite  to,  40. 

crown  might  formerly  claim  estate,  if  man  had  issue  by  an  idiot,  ib. 
now  marriage  void,  ib. 
husband  not  entitled  to,  if  an  alien,  ib. 
effect  of  naturalization,  ib, 

of  denization,  ib. 
actual  seisin  requisite  to,  where  attainable,  40. 

.momentary  will  be  suflBcient,  ib. 
possession  of  one  tenant  in  common,  not  now  snfBcient  to  give  seisin  to 

all,  ib. 
seisin  at  law  sufficient,  if  actual  seisin  be  unattainable,  ib. 

as  in  case  of  an  advowson  or  rent,  ib. 

secus  if  the  advowson  be  appendant  to  a  manor,  41. 
possession  of  lessee  is  sufficient,  ib. 
equitable  seisin  requisite  of  equitable  estate,  89. 

momentary  sufficient,  ib. 
possession  of  cestui  que  trust  is  that  of  trustee,  and  gives  him  seisin 

enuring  for  benefit  of  party  next  entitled,  40. 
birth  of  inheritable  issue  requisite  to,  41. 
issue  must  take  by  descent,  ib. 

and  roost  be  born  during  marriage,  t^. 

though  before  seisin,  if  it  be  afterwards  obtained,  ib. 

or  though  issue  die  before  descent  of  land,  ib. 
issue  must  be  born  alive,  ib. 
of  gavelkind  lands,  birth  of  issue  not  requisite,  42. 
and  husband  entitled  to  moiety  only  whilst  unmarried,  ib. 
death  of  wife  requisite  to,  ib. 

See  Emblements. 

CY  PRES. 

doctrine  of,  as  to  powers,  811. 

See  Charities  ;  Perpetuities  ;  Powers. 

DEBTS. 

lands  in  fee  simple  liable  for,  by  specialty  and  simple  contract,  604. 
See  Equitable  Assets. 
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DENIZEN. 

whether  entitled  as  tenant  hy  the  curtesy,  40. 
effect  of  being  made,  as  to  holding  lands,  655. 

DESCENT. 

of  fee  simple  on  death  of  owner  of  intestate,  594. 
under  the  old  and  new  law  to  be  traced  from  him  if  he  be  a  pur- 
chaser, 595, 
where  conveyance  to,  is  imperfect  or  incomplete,  equity  compels  con- 
veyance to  his  heir,  ib, 
under  the  old  law  to  be  traced  from  person  taking  by,  when,  596. 
in  the  case  of  corporeal  hereditamenU,  by  his  acquiring  actual  seisin  of,  ib, 
by  his  actual  entry,  ib. 

or  that  of  his  lord  or  guardian,  ib,  * 

though  guardian  not  formally  assigned,  ib, 
entry  of  one  coparcener  was  sufficient  entry  for  all,  j6. 
so  in  case  of  a  joint-tenant,  ib. 
or  a  tenant  in  common,  ib, 
entry  by  owner  of  fee  not  necessary  when  land  was  in  possession  of  a 
tenant  for  a  term,  ib, 

nor  when  he  exercised  acts  of  dominion  over  estate,  ib, 

or  received  the  rents,  ib, 

I  ... 

traced  from  owner  of  inheritance  if  he  had  obtained  actual  seisin,  ib, 

if  he  had  not  from  next  preceding  ancestor  who  had,  ib, 
if  none  had  done  so,  from  the  last  purchaser,  ib, 
in  the  case  of  incorporeal  hereditaments,  constructive  seisin  sufficient,  ib, 
as  the  receipt  of  a  rentcharge,  ib, 
presentation  to  a  church,  ib, 
but  actual  seisin  of  a  manor  gave  actual  seisin  of  an  advowson  ap- 
pendant, ib. 
in  the  case  of  a  remainder  or  reversion,  what  acts  of  ownership  equi- 
valent to  actual  seisin,  597. 
where  no  such  acts,  descent  of  a  remainder  or  reversion,  ib, 
anomalous  consequences  of  the  old  law,  ib, 
under  new  law  descent  traced  the  purchaser,  ib, 
person  last  entitled  considered  purchaser,  unless  proved  to  have  inherited 

estate,  598. 
definition  of  term  "  purchaser"  in  Inheritance  Act,  t6. 
issue  of  one  of  two  or  more  daughters  taking  by  descent,  takes  share  of 

mother,  ib, 
under  the  old  law  heir  to  whom  property  was  conveyed  or  devised, 

took  by  descent,  ib, 
when  property  was  equitable  as  well  as  legal,  ib, 
in  the  case  of  copyholds  as  well  as  freeholds,  ib'. 
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aod  where  person  conveyed  a  partial  interest  with  remainder  to  his 
right  heirs,  he  was  in  of  his  old  estate,  598. 
under  the  new  ]a,w  heir  to  whom  property  is  devised  takes  hy  pur- 
chase, 599. 

and  a  person  acquires  a  new  estate  as  purchaser  by  a  conveyance 
to  himself  or  his  heirs,  t6. 
under  the  old  law  the  inheritance  could  not  ascend  lineally,  ib. 

though  it  might  in  the  collateral  line,  ib. 
estate  would  escheat  before  it  would  go  to  father  by  lineal  ascent  from 
his  son,  ib, 

but  father .  might  take  circuitously  as  heir  of  his  son's  collateral 

heir,  ib, 
and  he  might  take  by  purchase  as  next  of  blood  of  his  son,  600. 
under  the  new  law  lineal  ancestor  may  inherit,  ib, 
father  takes  as  heir  before  the  eldest  brother,  t^. 
maternal  ancestors  take  by,  only  on  failure  of  paternal  ancestors  and 

their  descendants,  t6. 
female  paternal  ancestors  take   by,  only  on  failure  of  male  paternal 

ancestors  and  their  descendants,  ib. 
female  maternal  ancestors  take  by,  only  on  failure  of  male  maternal  an- 
cestors and  their  descendants,  ib. 
mother  of  more  remote  male  paternal  ancestor,*  or  her  descendantS|  pre- 
ferred to   mother  of  less  remote  male  paternal  ancestor  and  her 
descendants,  ib. 
mother  of  more  remote  male  maternal  ancestor,  and  her  descendants^ 
preferred  to  the  mother  of  a  less  remote  male  maternal  ancestor  and 
her  descendants,  ib. 
under  the  old  law  brother  or  sister  of  the  half  blood  could  not  take  by, 

from  brother  or  sister  by  different  father  or  mother,  ib. 
collateral  relation  of  purchaser  took  by,  before  brother  of  the  half 
blood,  601. 

and  sister  of  the  whole  blood  before  a  brother  of  the  half  blood,  ib, 
upon  eldest  son  acquiring  seisin,  sister  of  the  whole   blood  took  in 
preference  to  brother  of  the  half  blood,  ib, 
secus  if  he  did  not  acquire  seisin,  ib, 
half  blood  might  succeed  circuitously  though  a  collateral  heir,  ib. 
under  the  new  law  half  blood  capable  of  inheriting,  ib, 
under  the  old  law  descent  of  fee  could  not  be  traced  through  persons 
attainted  of  high  treason  or  felony,  ib, 
though  it  might  in  case  of  a  fee  tail,  602. 
under  new  law  descent  may  be  traced  through  person  attainted  dying 

before  descent,  ib, 
commencement  of  Inheritance  Act,  ib, 
old  canons  of,  ib, 
new  canons  of,  ib. 
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to  recover  rent  in  arrear,  188. 
See  Rents. 
DOWER. 

at  common  law,  42. 

for  what  purpose  given  to  a  widow,  t^. 

widow  entitled  to  dower  out  of  corporeal  hereditaments,  ib. 

shares  in  public  companies  being  real  estate,  ib. 

mines^  16. 

mansion-house  though  indivisible,  ib. 

incorporeal  hereditaments,  ib. 

pro6ts  of  a  stallage  or  of  a  fair,  ib, 

of  the  office  of  Marshalsea,  ib. 

of  keeping  a  park,  16. 

of  a  piscary,  ib. 

of  rents,  ib. 

of  advowsons  appendant  or  in  gross,  ib. 

of  commons,  ib. 

unless  without  stint,  ib. 
widow  not  entitled   to,  of  land  purchased  for  partnership  in  trade, 
when,  ib, 
nor  out  of  an  annuity  payable  to  a  person  and  his  heirs  not  issoiog 

from  lands,  ib. 
nor  out  of  a  subsisting  rent  or  duty,  43. 
widow  may  be  deprived  of,  by  election  of  third  parties  to  purchase,  ib. 
must  elect  whether  she  will  have,  of  lands  given  or  taken  ia 
exchange,  ib. 
widow's  right  under  new  law  defeated  by  husband's  alienation,  ib. 
to  entitle  widow,  husband  roust  have  entire  inheritance  in  fee  or  tail,  16. 
not  of  a  reversion,  ib. 
nor  where  estate  intervenes  between  life  interest  and  inheritance  of 

the  husband,  ib, 
unless  estate  terminates  during  the  coverture,  ib. 
or  it  be  vested  in  the  wife  during  coverture,  and  she  disckiim,  ib. 
or  be  a  mere  chattel,  as  a  term  of  years,  ib. 
or  a  devise  to  executors  for  payment  of  debts,  ib. 
but  cannot  claim  till  expiration  of  term  or  payment  of  debts,  t6. 
widow  entitled,  though  inheritance  of  husband  dependent  upon  con- 
tingent estate  tail,  which  did  not  vest,  ib. 

or  if  it  merged  with  his  previous  life  interest,  destroying  contingent 
remainders,  ib. 
contingent  remainders  not  now  destroyed,  44. 

widow  entitled,  though  general  power  of  appointment  precedes  inherit- 
ance of  husband,  ib. 
unless  he  exercise  it,  ib, 
of  a  defeasible  estate^  ib. 
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of  base  fee,  44. 

of  estate  escheating  for  want  of  heirs  of  husband^  ib. 
not  if  it  be  defeated  by  a  paramount  title,  ib» 

widow  entitled  to,  though  estate  tail  ends  from  there  being  no  issue,  ib. 
of  an  estate  in  fee  with  limitation  over  in  default  of  issue,  ib. 
legal  marriage  requisite  to,  45, 

right  remains,  though  marriage  voidable  until  dissolved,  ib, 
alien  woman  entitled  to,  ib,  - 
possibility  that  issue  may  inherit  requisite  to^  ib, 
age  of  husband  and  wife  immaterial,  t6. 
under  the  old  law  seisin  of  husband  requisite  to,  ib, 
seisin  in  law  sufficient,  ib, 

right  of  entry  or  right  of  action  gave  no  title  to,  ib, 
secus,  under  the  Dower  Act,  ib, 
sole  seisin  of  husband  formerly  requisite,  ib, 
wife  of  joint-tenant  not  entitled  to,  46. 
aecus,  the  wife  of  a  tenant  in  common,  ib, 

widow  entitled  to,  of  the  entails  of  her  husband  after  partition,  ib. 
devices  adopted  by  conveyancers  to  prevent,  ib, 
usual  limitations  to  bar,  ib, 

under  the  old  law  wife  not  entitled  to,  of  an  equity  of  redemption  of 
estate  mortgaged  in  fee,  ib, 

nor  of  a  trust  estate,  ib. 

unless  perhaps  when  mortgage  or  trust  fraudulently  created  to 
defeat  dower,  ib, 
on  merger  of  legal  and  equitable  estates,  wife  entitled  to,  ib, 

but  union  of  estates  must  be  complete,  ib. 

and  commensurate,  ib, 

but  see  the  case  of  Lloyd  v.  Lloyd  (4  Dru.  Sc  Warr.  354),  ib, 
widow  will  be  restrained  by  equity  from  claiming  out  of  bare  legal  estate, 
47. 

unless  the  trust  be  a  fraud  on  the  creditors  of  the  husband,  ib. 
widow  not  entitled  to,  on  husband  acquiring  legal,  after  contract  to  sell 

the  equitable  estate,  ib, 
under  Dower  Act  widow  entitled  to,  of  equitable  estate,  ib, 

or  estate  partly  legal  and  partly  equitable,  ib. 
how  far  widow  entitled  to,  when  legal  term  is  outstanding,  ib. 
ad  ostium  ecclesise,  ex  assensu  patris,  and  de  la  pluis  beale  abolished,  48. 
how  barred,  ib. 

by  legal  jointure  under  the  Statute  of  Uses,  ib, 
requisites  to  a  legal  jointure,  ib. 
how  barred  by  agreement  enforceable  in  equity,  t6. 
as  to  minority  of  wife,  49. 

where  the  provision  in  lieu  of,  is  uncertain  and  precarious,  ib. 
of  female  barred  by  settlement  when  adult,  though  consideration  fails,  ib. 
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provision  in  lieu  of,  will  in  equity  bar  freebench  in  copyholds,  49. 
provision  in  lieu  of,  subsequent  to  marriage,  no  bar  to,  ib. 

but  widow  must  elect  between  the  two  provisions,  16. 
barred,  though  provision  be  not  expressly  in  lieu  of,  if  inconsistent  with 

dower,  50. 
barred  now  by  devise  of  land  to  widow  of  which  she  is  dowable,  t6. 

unless  contrary  intention  declared,  ib. 
barred  by  limitation  for  that  purpose,  ib, 
wife  might  pass  her  right  to,  by  fine  or  recovery,  ib, 

unless  she  joined  for  limited  purpose,  ib. 
now  by  deed  acknowledged,  ib. 
of  women  married  after  1st  January,'!  8S4:»  ib. 
how  barred,  5\. 

effect  of  attainder  of  husband  for  treason  on  claim  of,  ib. 
his  attainder,  conviction  and  outlawry  for  murder  or  felony,  t6. 
effect  of  attainder  of  wife  for  treason  on  her  claim  of,  ib. 
will  lose,  on  a  divorce  a  vinculo  matrimonii  for  her  misconduct,  ib. 

or  if  she  elope,  ib. 

unless  she   be  reconciled  to  her  husband  without  ecclesiastical 
coercion,  ib. 
assignment  of,  by  metes  and  bounds,  ib. 

when  and  by  whom,  ib. 

when  by  sheriff,  52. 
of  common  right  assignment  of,  not  binding  if  not  absolute,  ib. 

or  estate  be  not  of  equal  duration  to  dower,  ib. 

but  condition  in  widow's  favour  good,  i^. 
assignment  of,  not  of  common  right,  may  be  accepted  by  widow,  ib. 

but  will  not  bar  her  right  to,  if  only  made  by  parol,  ib. 
excess  in  assignment  of^  ib. 

heir  has  no  remedy  if  assignment  made  by  him  when  of  full  age,  ib. 
if  made  by  him  when  a  minor  he  may  have  writ  of  admeasurement,  A. 
remedy  against  excessive  assignment  by  sheriff,  ib. 
jurisdiction  of  the  Court  of  Chancery,  ib. 
on  eviction  from  lands  assigned  to  widow,  she  is  entitled  to  assignment 

de  novo,  ib. 
mode  of  assignment  of,  when  inheritance  is  divisible,  ib. 
of  inheritance  when  not  divisible  how  assigned,  ib. 
of  the  toll  of  a  mill,  53. 
of  tithes,  t6. 

of  the  profits  of  stallage,  ib. 
of  a  fair,  ib, 
of  an  office,  ib, 
of  fines  and  heriots,  t6. 
of  an  advowson,  ib. 
of  mines,  ib. 
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in  what  Courts  a  widow  may  proceed  for^  53, 
from  what  period  there  may  be  a  recovery  of,  t^. 
arrears  of,  how  far  back  recoverable,  ib. 
See  Emblements. 

EASEMENTS. 

Mr.  Justice  Story's  opinion,  in  the  case  of  Sury  v.  Pigot,   respect- 
ing, 106. 
affirmative  easements^  107. 
negative  easements,  ib. 
are  incorporeal,  t6. 

imposed  upon  corporeal  property  and  not  its  owner,  ib, 
right,  to,  remains  though  owner  of  servient  tenement  changed,  ib, 
must  be  for  the  beneficial  enjoyment  of  real  corporeal  property,  108. 
give  no  right  profit  a  prendre,  ib, 

the  dominant  and  servient  tenements  must  belong  to  different  persons,  ib, 
synonymous  with  the  Roman  servitudes,  t6. 
divisions  in  the  Roman  law  respecting,  not  observed,  ib, 
by  express  grant  must  be  under  seal,  ib, 
pass  as  appendant  to  the  dominant  tenement,  ib, 
unless  there  has  been  unity  of  possession,  f^. 
parol  licence  at  law  confers  no  title  to,  ib. 

and  may  be  recalled  without  payment  of  consideration,  ib. 
but  will  excuse  a  trespass  till  countermanded,  109. 
equity  will  enforce  parol  licence  for  the  use  of,  when,  t^. 
at  law  licence  to  the  owner  of  the  servient  tenement  to  interfere  with, 

not  countermandable,  when,  110. 
implied  grant  of,  continuous  and  apparent  on  severance  of  a  tenement 
into  two  parts,  ib, 
by  sale  of  part  to  a  stranger,  t6. 
or  of  the  whole  to  two  strangers.  111. 
owner  of  two  closes  selling  one  with  a  run  of  water  over  it  cannot  stop 

water,  t^. 
grant  of,  not  implied,  where  they  are  not  continuous  and  apparent,  ib, 
to  have  fences  repaired  extinguished  by  unity  of  possession,  112. 
continuous  and  apparent,  when  altered  or  destroyed,  ib, 
of  necessity,  grant  of,  implied,  ib. 

of  way  on  ground,  to  cut  and  carry  away  trees  sold,  ib, 
or  when  trees  are  excepted  from  lands  demised,  ib, 
when  mines  of  coal  are  excepted  from  grant  of  land,  ib. 
of  way  to  land  surrounded  by  grantor's  land,  113. 
though  grantor  is  trustee,  and  the  surrounding  land  his  own, 
f6. 

or  where  part  of  surrounding  land  belongs  to  strangers, 
ib. 
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of  way  to  church  or  market,  113. 

right  of  way  by  navigable  river,  t6. 

of  parson  to  enter  and  take  away  tithes,  t6. 

of  necessity,  grant  of^  when  implied,  not  larger  than  necessity  requires,  ih. 

party  entitled  to  the  most  convenient  of  two  ways  of  necessity,  114. 

by  prescription  may  be  acquired,  ib. 

how  according  to  the  old  law,  ib. 

how  by  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  ib. 
-  when  land  upon  which  an  easement  is  claimed,  is  in  the  hands  of  a  person 
having  a  limited  interest,  116. 
of  light  gained  by  prescription  though  enjoyment  is  not  adverse,  ib, 
payment  of  rent  for  the  use  of  light,  not  an  interruption,  ib, 
of  other  kinds  gained  by  prescription,  by  enjoyment  as  of  right}  1 16, 117. 

and  without  interruption,  117. 
claim  of,  by  prescription  how  defeated,  i^. 
enjoyment  of,  by  prescription  must  be  continuous,  ib. 

and  must  give  a  good  title  against  all  or  none,  118. 
when  right  to,  indefeasible,  ib, 

of  taking  water  for  domestic  purposes  may  be  claimed  by  custom,  ib, 
right  of  fishing  cannot  be  so  claimed,  ib, 

of  having  a  certain  prospect  cannot  be  claimed  by  implied  grant  or 
prescription,  ib, 

but  may  by  express  grant  or  covenant,  ib, 
of  running  water  how  acquired  by  prescription,  ib, 
rights  of  riparian  proprietor  over  stream,  t6. 
what  is  a  sufficient  act  of  appropriation  of  water,  119. 
damage  for  diversion  of  water  may  be  recovered  without  showing  special 
use  or  damages,  ib, 

distinction  in  the  case  of  an  underground  spring,  ib, 
of  discharging  water  upon  the  land  of  another,  120. 

through  a  pipe,  i6. 

or  from  eaves,  ib, 
may  be  discontinued  by  owner  of  dominant  tenement,  ib. 

but  not  by  others,  12S. 

nor  must  the  water  be  polluted  by  them,  t^. 
of  light  and  air  cannot  be  acquired  by  single  act  of  appropriation,  i6. 
and  windows  of  person  building  on  the  extremity  of  his  own  land  may 

be  obstructed  within  twenty  years,  ib. 
right  acquired  after  that  period,  123. 
extent  depends  on  amount  used,  ib. 
building  on  old  foundation  by  custom  of  London^  so  as  to  obstruct 

ancient  lights,  ib, 
of  prospect  acquired  only  by  grant  or  covenant,  not  by  prescription,  ib. 
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to  forbid  person  making  erection  to  prevent  wind  having  access  to 
windmill,  123. 

of  rights  of  way  of  various  kinds,  ib, 

greater  or  different,  cannot  be  imposed  on  owner  of  dominant  tene- 
ment, ib. 

how  extent  of  right  to  be  determined,  ib, 

how  far  one  right  of  way  includes  another,  ib, 

difference  between  the  Roman  and  English  law,  ib, 

of  right  to  natural  support  from  soil  of  neighbour,  124. 

of  support  to  surface  where  minerals  reserved  by  grantor,  t6. 

of  support  to  buildings  by  adjacent  lands,  arises  only  from  grant  or 
prescription,  ib, 

of  support  to  buildings  by  buildings,  arises  only  from  grant,  125. 

not  presumed,  even  in  case  of  ancient  louses,  ib, 

where  neighbouring  house  improperly  pulled  down,  t^. 

whether  notice  of  intention  to  pull  down  neighbouring  house  should  be 
given,  ib, 

how  far  caution  should  be  used  in  pulling  down,  ib. 

of  mutual  support  of  neighbouring  house  may  arise  by  implied  grant, 
when,  126. 

to  maintain  a  fence,  ib, 

destroyed  by  unity  of  possession,  ib, 

of  party-walls,  ib, 

by  which  nuisances  are  legalized,  ib, 

user  of  twenty  years  must  be  shown,  ib, 

not  sufficient  to  show  existence  of  nuisance  before  plaintiff's  possession, 

incidents  of  easements,  127. 

repairs  of,  must  be  done  by  owner  of  dominant  tenement,  ib, 

who  may  do  necessary  acts  for  that  purpose,  ib, 

owner  of  servient  tenement  by  stipulation  or  prescription  bound  to 

repair,  ib, 
when  owner  of  dominant  tenement  may  deviate  from  way  impassable 

from  want  of  repairs,  ib. 
owner  of  upper  floor  cannot  compel  owner  of  lower  floor  to  repair,  ib, 

except  in  the  case  of  a  custom,  ib, 
may  be  used  in  most  convenient  manner,  ib, 
under  a  grant  of  "  a  free  and  convenient  way  for  carrying  coals,'*  a 

"  framed  waggon-way"  may  be  used,  ib, 
under  a  reservation  of  "  sufficient  way-leave,"  railway  may  be  used,  1 28. 
but  no  additional  burden  must  be  laid  on  the  dominant  tenement,  ib, 
whether  a  right  of  way  to  a  particular  place  will  justify  a  person  going 

beyond  it,  ib. 
way  or  watercourse  cannot  be  diverted,  ib. 
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where  place  to  which  a  right  of  way  is  granted  is  changed  right  of  way 

ceases,  128. 
owner  of  servient  tenement  must  not  obstruct  owner  of  dominant  tene- 
ment, 129. 
obstruction  of  watercourse  by  roots  and  branches  of  trees,  ib, 
disturbance  of  easements,  and  remedies  in  respect  thereof,  ib. 
.    extinguishment  of,  by  express  release  under  seal,  ib, 
by  act  of  parliament,  ib. 
by  unity  of  possession,  ib. 

but  on  severance,  a  grant  of  continuous  and  apparent  easements  im- 
plied, 130. 
and  of  easements  of  necessity,  ib, 
no  extinguishment  of,  by  unity  of  possession,  unless  estates  in  dominant 

and  servient  tenement  are  perdurable,  ib. 
extinguishment  of,  by  leave  of  the  owner  of  the  dominant  tenement,  ib, 
by  vohmtary  abandonment  or  cessation  of  enjoyment,  ib^ 
as  by  pulling  down  mill,  ib, 
shutting  up  ancient  window,  ib, 
temporary  abandonment  will  not  destroy  a  right,  131. 
abandonment  of  intermittent  easements,  when  presumed,  ib. 

as  a  right  of  way,  ib. 
additional  burden  on  servient  tenement,  if  separable  from  easement,  does 

not  destroy  it,  1 32. 
8?cus,  where  alterations  cannot  be  separated  therefrom,  ib. 
unless  alterations  impose  no  additional  burden  on,  1 33. 

ELECTION. 

widow  is  put  to,  between  dower  and  provision  made  in  lieu  of  it  subse- 
quent to  marriage,  49. 
although  provision  not  expressly  stated  to  be  in  lieu  of  dower  if 
inconsistent  with  it,  50, 
devise  of  land  to  widow  out  of  which  she  is  dowable  will  now  bar 
dower,  t6. 

unless  contrary  intention  declared  by  will,  ib. 

EMBLEMENTS. 

tenant  at  sufferance  not  entitled  to,  9. 
tenant  at  will  entitled  to,  when,  13. 

when  not,  ib, 
tenant  from  year  to  year,  when  entitled  to,  18. 
may  be  claimed  by  tenant  for  life,  61. 

tenant  pour  autre  vie,  ib. 

tenant  by  the  curtesy,  ib, 

dowress,  ib, 

parson,  ib. 
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where  estate  determines  by  act  of  God,  61. 
.    of  what,  ib,  62. 

cannot  be  claimed  when  estate  is  determined  by  act  of  the  tenant,  ib, 

interest  of  lessee  of  tenant  not  determined  by  his  act,  ib, 

tenant  now  entitled  to  hold  to  end  of  current  year  of  tenancy  in  lieu 

of,  ib. 
cannot  be  claimed  by  tenant  of  lands  sown  by  another,  ib, 
if  not  disposed  of  go  t6  personal  representatives,  63. 
origin  of  the  law  relating  to,  ib. 

EQUITABLE  ASSETS. 

in  case  of  debts  by  specialty  and  by  simple  contract,  payable  pari 
passu,  604. 

debts  by  specialty  have  now  priority  in  the  case  of  an  equity  of  re- 
demption, ib. 

EQUITABLE  ESTATE, 
curtesy  of,  39. 

See  Legal  Estate  ;  Trusts. 

EQUITABLE  WASTE. 

where  intervention  of  mesne  remainder  for  life,  68. 

where  tenant  for  life  and  remainderman  in  fee  fall  timber  by  collusion, 

before  contingent  remainderman  for  life  comes  into  existence,  ib. 
tenant  for  life  without  impeachment  of  waste  will  be  restrained  from 

committing,  t^. 
as  pulling  down  houses,  ib, 
grubbing  up  woods^  69. 

felling  timber  planted  for  shelter  or  ornament  of  a  mansion-house 
or  grounds,  t^. 

though  planted  by  tenant  for  life  himself,  ib. 
tenant  in  tail  after  possibility  of  issue  extinct  will  be  restrained  from 

committing,  ib, 
to  whom  produce  of  equitable  waste  belongs,  ib, 

EQUITY  OF  REDEMPTION. 

curtesy  of,  $9. 

ESCHEAT. 

grounded  upon  want  of  a  tenant  to  perform  services,  629. 

with  this  exception  most  of  the  incidents  of  tenure  abolished,  t6. 

all  lands  held  mediately  or  immediately  from  the  crown,  630. 

crown  entitled  by,  if  it  cannot  be  shown  from  whom  land  is  holden,  ib, 

propter  defectum  tenetttist  ib. 

upon  person  dying  without  heirs,  ib, 

will  take  place  before  lands  go  to  a  bastard,  ib, 

T.L.C.  3  H 
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law  as  to  bastard  eigne  and  mulier  puiso^,  630. 
will  take  place  if  bastard  has  no  lineal  heirs,  ib, 

unless  he  alien  or  devise  estate,  ib,  '  '      *i 

will  take  place  where  the  only  issue  is  of  monstrous  birth^  ib, 
lord  claiming  by,  entitled  lo  benefit  of  an  attendant  term,  631. 
estate  in  fee  liable  to,  ib. 

not  an  estate  tail  which  goes  to  the  reversioner,  ib, 
unless  tenant  in  tail  is  also  the  reversioner,  t6. 
on  dissolution  of  a  body  politic  or  incorporate  lands  revert  to  dooor 

or  grantor,  ib. 
things  not  lying  in  tenure  not  liable  to,  ib. 

as  equitable  estates  to  which  trustees  are  entitled,  t^. 
or  a  rentcharge  from  which  land  will  be  discharged,  632. 
void  charge  on  lands  of  testator  dying  without  heirs  sinks  into  land 

for  benefit  of  devisee,  ib, 
on  death  of  person  without  heirs  having  contracted  to  purchase  estate 

lord  cannot  claim  by,  633. 
money  prematurely  paid  lien  on  estate,  ib. 
will  not  take  place  on  death  of  mortgagor  without  heirs,  ib. 
but  mortgagee  will  hold  lands  absolutely,  ib. 
subject  to  debts  of  mortgagor,  Uf, 
personal  representative  entitled  to  conveyance,  if  mortgage  money  be 

demanded  by  mortgagee,  t6. 
will  take  place  where  mortgage  is  for  a  term  of  years,  t6. 
and  lord  may  redeem  the  term,  ib. 
or  where  there  is  only  an  equitable  mortgage,  ib. 
unless  legal  estate  be  vested  in  trustees,  634. 
mortgagee  may  sell  against  crown,  ib. 
would  take  place  formerly  on  death  of  trustee  or  mortgagee  intestate 

and  without  heirs,  ib. 
Court  of  Chancery  may  now  make  a  vesting -order  as  effectual  as  con- 
veyance from  the  heir,  ib. 
person  taking  by,  entitled  to  property  in  lands,  ib. 
to  the  title  deeds,  ib. 

may  distrain  for  rent  due  to  the  last  tenant,  ib. 
but  is  liable  to  his  incumbrances,  ib. 
and  to  dower,  ib. 
or  curtesy,  ib. 
lord  of  manor  takes,  subject  to  lease  made  with  licence,  ib. 

and  freebench  of  widow,  ib. 
real  estate  is  assets  for  payment  of  debts  against  lord  claiming  by,  i6. 
doubtful  whether  it  is  liable  in  priority  to,  or  pari  passu  with  bods 
specifically  devised,  ib. 
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what  act  is  necessary  to  perfect  title  of  lord  claiming  by,  634. 
in  the  case  of  copyholds,  635. 
prevented  by  alienation,  ib. 
or  devise,  ib. 

not  by  mere  contract  to  sell,  t6. 
or  a  void  devise,  t^. 
voidable  deeds  when  good  against  the  lord  claiming  by,  ib. 
will  take  place  if  intestate  leaves  no  relations  but  aliens,  ib, 
descent  may  now  be  traced  through  alien,  ib. 
alien  may  claim  proceeds  of  land  directed  to  be  sold,  ib. 
but  crown  may  claim  estate  where  trust  to  convert  is  not  absolute,  636. 

See  Bona  Vacantia. 
propter  delictum  tenentis^  ib. 
for  treason  lands  are  forfeited  to  the  crown,  ib. 
for  other  felonies  to  the  crown  for  a  year,  day  and  waste,  and  afterwards 

lord  takes  by,  ib. 
or  the  crown  when  no  intermediate  lord,  ib. 

See  Forfeiture. 
pardon  of  crown  does  not  affect  the  right  of  the  lord  to,  637. 
where  new  felonies  do  not  extend  to  corruption  of  blood  lord  not  en- 
titled to,  by,  ib. 
where  felonies  do  not  extend  to  corruption  of  blood  crown  entitled  to 

lands  during  life  of  felon,  637. 
but  the  lord  cannot  claim  by  escheat,  ib, 

under  the  new  law  heir  not  disinherited  by  attainder  for  felony  of  his 
ancestor,  ib, 

except  for  treason  or  murder,  t^. 
and  title  of  offender  for  life  only  affected^  ib. 
and  descent  may  now  be  traced  through  person  attainted,  ib. 
all  lands  in  fee  simple  liable  to,  ib. 

but  estate  tail  will  go  to  reversioner,  638. 
if  tenant  in  tail  be  reversioner  lord  may  claim  by,  ib* 
of  gavelkind  lands  for  treason,  ib. 

upon  conviction  and  execution  for  felony,  lands  in  gavelkind  not  liable 
to,  ib. 

secus,  if  tenant  in  gavelkind  be  outlawed  after  indictment,  ib. 
would  not  take  place,  at  common  law,  of  equitable  or  trust  estate,  ib. 
but  trustee  might  hold  for  his  own  benefit,  ib. 
but  by  statute  trust  estates  are  forfeitable  for  treason,  ib. 

and  crown,  or  its  assignee,  may  redeem  a  mortgage  on  the 
land,  ib. 
but  equitable  estates  are  not  subject  to,  for  other  felonies  of  the 

cestui  que  trust,  ib. 
and  trustees  will  hold,  discharged  of  the  trust,  639. 

3  h2 
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formerly  estate  liable  to  forfeitare  or  escheat,  for  treason  or  felony  of 
trustee  or  mortgageei  6$9. 
law  now  altered,  ib, 

except  as  to  any  beneficial  interest  of  the  tmsteeor  mortgagee,  ib, 
whether  lord  not  entitled  to  compensation  for  loas  in  certain  cases  of 

fruits  of,  i6. 
crown  or  lord  on  forfeiture  or  escheat  take,  subject  to  engagements  or 

incumbrances  of  the  owner,  ib. 
sale  not  directed  in  equity  against  crown  having  the  l^al  estate,  ib, 
mortgage  by  deposit  paid  in  priority  to  crown,  on  sale  under  an  extent 

in  priority  to  crown,  t6. 
lord  claiming  by,  liable  to  dower  and  curtesy,  when,  640. 
assignment  by  felon  before  conviction,  t^. 

See  FORFEITUEE. 

inquisition  of,  641. 

leave  to  traverse  inquisition  found  in  favour  of  crown,  ^. 
crown  gives  a  benefit  to  party  discovering,  ib. 
as  a  lease,  ib. 
letters  of  preference,  ib. 
crown  will  on  memorial  grant  lands  come  to  it  by,  to  persons  having 
moral  claim  on  intestate,  s6. 
as  illegitimate  children,  ib. 

and  formerly  to  person  beneficially  entitled,  when  it  aroae  on  death 
of  bare  trustee,  ib. 
party  retaining  with  others  the  benefit  of  grant  from  crown  of  escheated 
property  cannot  set  up  prior  title  to  part,  ib. 

ESTATE  FOR  LIFE. 

may  be  either  absolute,  81. 

or  for  an  uncertain  period  in  a  life,  ib. 
distinction  between,  and  a  term,  ib. 
what  uncertain  interests  are  chattels,  ib. 
conveyance  without  words  of  limitation  gives,  ib. 

and  a  devise  previous  to  New  Wills  Act,  ib. 
of  tenant  conferred  by  a  lease  from  owner  in  fee,  without  mentioning 
whose  life,  ib, 

secus,  if  owner  be  tenant  in  tail,  ib. 
cannot  be  made  inalienable,  53,  796. 

except  separate  estate  of  a  woman  whilst  married,  53. 
how  forfeitable,  ib. 

not  now  by  feoffment,  ib. 

See  Emblements  ;  Implication  ;  Tenant  for  Life. 

ESTATE  TAIL. 

was  formerly  a  fee  simple  conditional,  607. 
condition  performed  by  the  birth  of  issue,  ib. 
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in  perpetuity  established  by  the  statute  De  donis,  607. 

unfettered  by  recoveries  introduced  by  Taltarum's  Case,  606,  607. 

policy  which  invented  recoveries  of  entails,  and  that  by  which  they 

were  unfettered,  607,  608. 
recoveries  depended  upon  fiction  of  a  compensation  in  value,  608. 
mode  in  which  recoveries  were  suffered,  t^. 

ultimately  became  common  assurances,  609. 

might  also  be  barred  by  fine,  ib, 
distinction  between  fines  and  recoveries,  ib. 
by  recovery,  remainder  or  reversioner  might  be  bound,  ib. 

except  in  certain  cases  where  reversion  was  in  the  crown,  ib. 

by  fine  only  the  issue  could  be  barred,  ib. 

and  base  fee  determinable  on  failure  of  issue  of  person  levying 
the  fine  created,  ib. 

different  kinds  of,  610. 

general,  ib. 

special,  ib, 

limited  to  heirs  male,  ib. 

limited  to  heirs  female,  ib. 

■ 

by  deed  to  be  created,  require  words  of  inheritance,  ib. 
estate  for  life  only  conferred  by  a  gift  to  a  man  and  his  seed,  ib. 
or  to  a  man  and  the  issue  or  children  of  his  body,  ib. 
may  in  special  cases  be  created  by  the  word  "  heir"  in  tbe  singular 

number,  ib. 
or  without  words  of  inheritance  by  reference  to  another  limitation 
containing  them,  ib. 
reference  must  be  clear,  ib. 
words  of  procreation,  as  ''  heirs  of  the  body,*'  also  are  requisite  for 

creating  by  deed,  611. 
words  amounting  to  as  much  sufficient,  ib. 

as  a  limitation  to  the  heirs  lawfully  begotten  by  a  man  on  his 

wife,  ib. 
or  to  a  man  and  the  heirs  de  came  su4,  ib. 
or  de  se,  ib. 

but  not  a  limitation  to  a  man  et  haeredibus  legitime  procreatls,  ib. 
though  those  words  create  an  estate  tail  by  will,  ib. 
limitation  by  deed  to  a  man  et  haeredum  masculorum  suorum  legitime 
procreatorum  confers  a  fee,  ib. 
but  if  it  be  hseredum  masculorum  de  se,  it  will  be  an  estate  tail,  ib. ' 
^  fortiori  if  there  be  a  remainder  over,  ib. 
created  by  a  gifl  to  a  person  and  his  heirs,  if  he  have  heirs  of  his  body, 
and  if  he  die  without  to  revert  to  donor,  t6. 

or  to  a  man  and  his  heirs,  and  if  he  die  without  issue  over,  ib. 
by  deed  according  to  rule  in  Shelley's  Case,  ib. 
by  will,  technical  mode  of  creating,  t^. 
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may  be  created  without  technical  words,  611. 

as  by  a  devise  to  a  man  and  his  heirs  lawfully  begotten,  612. 
or  his  heirs  lawfully  begotten  for  ever,  t6. 
and  his  heirs  male,  t6. 
or  right  heirs  male  for  ever,  ib. 
and  to  his  heir  male  living  to  attain  twenty-one,  ib. 
or  his  right  heirs  by  B.  his  wife  for  ever,  ib, 
and  his  next  heir  male,  ib, 
or  first  heir  male,  t6. 

but  a  devise  to  a  man  and  his  lawful  heirs  will  give  him  the  lee,  t6. 
superadded  words  of  limitation  after  **  next  heir  male,"  give  ancestor 
estate  for  life,  next  heir  taking  by  purchase  an,  ib. 
so  where  superadded  words  come  after  the  words  "  heir  male,"  ib. 
devise  to  a  man  and  his  seed  will  give  him  an,  ib. 
subsequent  expressions  may  cut  down  devise  to  a  man  and  his  hein 
to,  ib. 
or  where  there  is  a  limitation  over,  if  be  die  without  heirs,  to  a 

person  who  may  be  his  heir,  ib. 
secus,  if  second  limitation  be  to  a  stranger,  ib. 
a  limitation  over  to  a  man  and  his  heirs  after  an  estate  tail  will  not 

convert  it  into  a  fee,  613. 
estate  in  tail  general  may  by  subsequent  words  be  converted  into  an 

estate  in  tail  special,  t6. 
incidents  of,  ib. 

tenant  in  tail  may  commit  waste,  ib. 
See  Rule  in  Shelley's  Case. 
is  subject  to  curtesy  and  dower,  ib. 
tenant  of^  is  entitled  to  deeds  and  muniments,  ib. 
cannot  be  compelled  to  keep  down  interest  of  incumbrances,  ib. 

but  his  personal  representatives  not  creditors  for  interest  paid,  ib, 
guardians  of  infant  tenant  of,  bound  to  keep  down  interest,  ib. 
issue  of  tenant  in  tail  not  bound  by  contracts  or  agreements  of  his  an- 
cestor, ib. 

unless  he  confirms  them,  t^. 
nor  for  his  debts,  614. 

except  judgment  debts  when  tenant  in  tail  might  have  barred  the 
estate  without  assent  of  any  one,  ib. 
and  crown  debts,  ib. 
tenant  of,  could  not  at  common  law  grant  a  lease,  ib. 

enabled  to  do  so   by  S2  Hen.  8,  c.  23,  for  lives  or  twenty-one 
years  binding  upon  issue,  ib. 

but  not  upon  the  reversioner  or  remainderman,  ib.  • 
may  now  grant  lease  under  Fines  and  Recoveries  Act,  ib. 
on  bankruptcy  of  tenant  of,  estate  may  be  barred  and  disposed  of  for 
benefit  of  his  creditors,  t6. 
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may  now  be  barred  and  conveyed  under  Fines  and  Recoveries  Act,  614. 
deed  must  be  enrolled  in   Chancery  six  calendar  months  after  exe- 
cution, t6. 
concurrence  of  protector  of  settlement^  when  requisite,  615. 
who  is  protector,  ib, 

jurisdiction  of  Courts  of  Equity  excluded  in  giving  effect  to  dispositions 
of  tenants  in  tail,  t^. 

or  consents  of  protectors,  ib, 
where  there  is  no  protector,  tenant  in  tail  can  bar  remainders  and  re- 
versions, ib. 
where  consent  of  protector  requisite,  tenant  in  tail  can  only  acquire  a 
base  fee,  616. 

but  owner  of  base  fee^  by  consent  of  protector,  may  acquire  the 
fee,  ib. 
devise  or  contract  to  sell  estate,  void,  t6. 

effect  of  fine  by  tenant  in  tail,  with  reversion  or  remainder  in  fee  to 
himself,  under  the  old  law,  ib. 

under  the  Fines  and  Recoveries  Act,  ib. 
of  copyholds,  provisions  in  Fines  and  Recoveries  Act  as  to,  ib, 
and  as  to  bankrupt  tenants  in  tail,  ib. 
and  entailed  money,  ib. 
words  conferring  in  realty  give  an  absolute  interest  in   personalty, 
when,  700,  704. 
See  Absolute  Interest  ;  Implication. 

ESTOVERS. 

tenant  for  life  entitled  to,  as  incident  to  his  estate,  64. 
different  kinds  of,  tb. 
must  be  reasonable,  ib. 
cannot  be  applied  for  a  different  purpose,  ib, 
timber  cut  as  for  repairs  cannot  be  sold,  ib, 
even  to  pay  wages  of  persons  felling  it,  ib. 
or  for  purchase  of  other  timber  for  repairs,  ib. 
rector  entitled  for  repairs  of  parsonage  and  chancel,  ib. 
but  he  cannot  sell  timber  cut  as  to  pay  for  repairs,  ib. 
See  Parson. 

EVIDENCE. 

admissibility  of,  in  the  construction  of  wills,  754. 
intention  of  testator  must  be  collected  from  the  will,  ib. 
words  must  bear  their  primary  meaning,  ib. 
unless  different  meaning  is  required  by  context,  ib. 
children  may  be  construed  as  meaning  grandchildren,  ib. 
not  admissible  to  add  to  contents  of  will,  ib. 

or  to  prove  a  mistake  in  copying  the  will,  755. 
admissible  to  prove  introduction  of  a  clause  by  mistake,  ib. 
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or  that  testator's  signature  has  been  obtained  by  fraud,  755. 
heir  may  prove  promises  of  the  devisee  to  testator  to  pay  him  a  som  of 
money,  ib. 

or  where  legacy  is  prevented  by  the  fraud  of  the  executor  or  devisee, 
756. 
is  admissible  to  rebut  resultii^  and  presumptive  trusts,  ib» 

but  not  to  show  that  words  are  used  in  a  secondary  sense,  if 
sensible  with  reference  to  extrinsic  circumstances,  ib, 
as  to  show  that  **  children"  mean  illegitimate  children  when  father  bss 
legitimate  children,  ib. 

or  that  children  of  a  particular  person  were  meant,  when  will  is 

satisfied  by  those  of  another,  ib, 
nor  to  show  that  an  estate  was  meant,  not  included  in  the  words 
of  the  devise,  757. 
context  may  show  words  are  not  to  have  their  primary  meaning,  A. 
thus  the  word  '* children"  may,  by  context,  include  illegitimate 
children,  ib. 
is  admissible,  when  words  of  devise  in  their  primary  meaning  are 

insensible,  758. 
so  that  when  a  person  has  only  illegitimate  children,  they  may  enter 

under  a  devise  to  children,  ib. 
is  admissible,  to  show  meaning  of  a  will  written  in  cipher,  ib. 
or  in  a  foreign  language,  ib, 

or  of  expressions  peculiar  to  a  particular  trade  or  calling,  ib. 
or  that  testator  used  to  call  certain  persons  or  things  by  peculiar 

names,  759. 
or  facts  and  circumstances  respecting  persons  or  property ,  ib. 
or  what  is  meant  by  an  object  correctly  described,  ib. 
or  even  one  which  does  not  precisely  answer  to  the  descnption 
given  by  testator,  ib, 
to  show  that  '*  child  *'  could  not  be  used  in  its  primary  sense  when  a 

party  had  only  an  illegitimate  child,  t^. 
when  description  is  applicable  to  more  than  one  person  or  thing,  760. 
as  where  a  person  has  two  estates  of  the  same  name,  ib, 
two  sons  of  the  same  name,  ib, 

or  under  a  devise  to  "  my  brother,"  or  '*  my  son,"  when  the  tes- 
tator has  several,  ib. 
in  the  absence  of  evidence  devise  will  fail,  ib. 

not  admissible,  if  description  in  will  applies  more  appropriately  to  one 
.   than  another,  761. 

admissible,  when  description  partly  applicable  to  several  persons  and 
partly  to  none  or  in  blank,  ib. 

whether  it  be  subsequent  to  or  contemporaneous  with  will^  ib. 
but  weight  of  depends  on  time  or  circumstances  under  which  it  was  made, 
ib. 
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not  admissible,  when  no  part  of  the  description  is  applicable  to  any 
person,  761. 
or  estate,  ib. 

or  to  fill  up  a  blank  for  a  name,  762. 
but  it  will  when  christian  name  only  is  omitted,  ift. 
or  there  are  initials  of  names,  ib. 

EXECUTORY  GIFT. 

to  arise  on  failure  of  a  prior  interest,  may  take  effect,  although  mode 
in  which  that  event  has  happened  has  not  been  precisely  provided 
for,  706. 
takes  effect,  though  the  event  on  which  it  is  to  take  place  is  in  the  death 
of  a  child  which  a  woman,  by  mistake,  is  supposed  to  be  enceinte  off 
707. 
or  in  the  event  of  the  testator  having  only  one  child,  although 

there  be  no  child,  ib, 
or  in  the  event  of  a  prior  object  of  a  gift  not  performing  a  cer- 
tain act,  although  he  never  came  into  existence,  709. 
secus,  where  prior  gift  fails  by  reason  of  a  lapse,  710. 

EXECUTORY  TRUSTS. 

distinction  between,  and  executed  trusts,  503. 
rule  in  Shelley* i  Case,  how  far  applicable  to,  ib. 
cross  remainders  may  be  readily  implied  in,  534,  536. 
See  Implication  ;  Rule  in  Shelley's  Case. 

FEE  SIMPLE  ABSOLUTE  AND  INDETERMINABLE. 
definition  of,  585. 

owner  of,  has  complete  power  of  voluntary  alienation,  over,  ib* 
condition  in  restraint  of  power  of  alienation  void,  ib* 

except  in  case  of  property   settled  to  separate  use  of  a  mar- 
ried woman,  ib, 
licence  of  crown  requisite  for  corporation  to  take  land,  ib. 

unless  it  has  authority  to  do  so  by  act  of  parliament,  ib. 
devise  to  charity  of  land  in,  void,  when,  ib» 
as  to  voluntary  alienation  of,  on  bankruptcy  of  owner  of,  tb* 

or  on  his  insolvency,  ib. 
voluntary  alienation  by  contract  to  sell,  ib. 
in  a  deed,  words  of  inheritance  must  be  used  to  confer,  586. 
as  to  a  man  and  his  heirs  for  ever,  ib, 

a  life  interest  only  will  be  given  by  a  conveyance  to  a  man  and  hia 
assigns  for  ever,  ib. 

or  to  a  man  or  his  heirs,  ib. 

and  his  successors,  ib. 
to  two  persons  et  haeredibus^  omitting  suis,  tb. 
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to  one  man  et  haeredibus,  omitting  tuis,  fee  pases,  586. 

conveyance  to  a  man  and  his  heir,  eflfect  of,  ib. 

word  "  heirs  "  in  latter  part  of  sentence  referred  to  preceding  part  of 

sentence,  when,  ib. 
words  of  inheritance  not  necessary  to  pass  in  case  of  fine,  when,  tft. 

or  of  a  recovery,  587. 

or  of  a  release  in  certain  cases,  ib. 
passes  by  words  of  reference,  ib. 

to  corporations  by  the  word  **  successors,'*  t5. 
but  it  is  not  essential  in  conveyance  to  corporation  aggregate,  ib. 
king  takes  by  deed  enrolled,  without  the  words  "  successors  or  heirs,** 

ib. 
given  by  what  terms,  according  to  the  rule  in  Shelley  s  Case,  ib. 
conveyance  in  fee  directed  in  equity,  though  contract  of  purchase  does 

not  contain  words  of  inheritance,  ib. 
in  a  will  (previous  to  the  Wills  Act),  fee  passes  without  words  of  limita- 
tion, if  intention  be  to  confer,  588. 
if  there  be  no  words  of  limitation,  life  interest  passes  only  by  a  devise 
of  messuages,  houses,  lands  and  tenements,  ib. 

or  manors,  ib. 

perpetual  advowsons,  ib. 

or  even  hereditaments,  ib. 
does  not  pass  by  mere  introductory  words  of  intention  to  dispose  of  all 
the  testator's  estate,  ib. 

or  by  devise  of  express  life  interest  in  another  part  of  the  will,  ib. 

or  by  a  gift  to  the  heir-at*law  of  a  previous  life  interest,  ib. 

or  a  l^acy,  ib. 
passes  by  words  equivalent  to  words  of  limitation,  589. 

as  to  a  man  and  heirs,  ib. 

or  his  heirsy  ib. 

or  his  executors,  ib. 

and  his  house  or  family,  ib. 

stock,  ib. 

for  ever,  ib. 

and  his  assigns  for  ever,  ib. 
but  a  devise  to  a  man  and  his  assigns  only,  gives  a  life  interest,  ib. 
passes  without  wprds  of  limitation,  by  direction  to  devisee  to  pay  tes- 
tator's debts  or  legacies,  ib. 

or  any  sum  in  gross,  ib, 

or  annuities,  ib. 
though  charge  small  in  proportion  to  the  value  of  the  estate,  ib. 

or  being  contingent,  may  never  arise,  ib. 
secus,  where  there  is  no  personal  duty  imposed  on  devisee  to  make 
such  payments,  ib. 
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and  land  is  merely  devised  after  or  subject  to  them,  590. 

or  wliere  there  it  an  express  estate  for  life,  ib» 

or  an  estate  tail  in  express  terms,  ib. 

or  by  construction  of  law,  ib» 
oonferred  without  words  of  limitation  by  a  gift  over  in  fee  or  for  life,  on 
devisee  dying  before  a  particular  age,  t^. 

although  another  contingency  be  coupled  with  il,  ib, 
devise  over,  without  words  of  limitation,  in  place  of  a  previous  devise 

in  fee,  will  not  confer,  ib, 
will  be  conferred  upon  cestui  que  trust,  without  words  of  limitation, 
when  trustees  take,  ib. 

and  in  the  converse  case  upon  trustees,  591. 
will  pass  by  words  descriptive  of  fee,  ib. 

as  by  a  devise  to  a  man  in  fee  simple,  ib. 

or  by  a  devise  of  all  "  my  estate,"  ib. 

or  '*  estates,"  t^. 

though  referred  to  as  being  at,  in  or  of  a  particular  place,  tfr. 

or  known  by  a  particular  name,  ib. 

or  in  the  occupation  of  another  person,  ib. 

or  of  the  testator  himself,  ib, 

though  word  estate  may  be  used  in  the  same  will,  in  giving  an  ex- 
press life  interest,  ib. 
the  use  of  the  word  "  estate"  in  the  introduction  to  will,  will  not  pass  fee, 
ib.       * 

unless  made  use  of  so  as  to  comprehend  subsequent  devise,  ib. 
passes  by  reference  to  the  word  estate  previously  used,  as  by  the  word 
«« same,"  ib. 

not  by  a  mere  gift  of  "  above  devised  lands,"  ib. 

though  it  may  by  reference  to  former  description,  not  capable  of 
carrying  the  fee,  592. 

but  it  may  be  cut  down  by  the  context,  ib. 
passes  by  the  devise  of  the  rents  to  a  person,  his  heirs  and  assigns,  ib. 
passes  by  words  equivalent  to  the  word  *'  estate,"  ib. 

as  "inheritance,"  ib. 

"  real  effects,"  ib. 

"  property,"  ib. 

all  "  right  and  title,"  ib. 

or  •*  interest,"  ib. 
will  pass  by  the  word  "  reversion,"  ib. 

or  *'  remainder,"  ib. 
and  semble  by  the  words  "  part  or  share,  ^*  ib. 
clearly,  if  used  in  conjunction  with  the  word  "  estate,"  ib. 
will  pass  by  words  showing  that  devisee  is  to  have  complete  power 
over  property,  595. 
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as  a  devise  to  a  man  "  to  give  and  to  sell,"  59S« 
to  give  away  at  death  to  whom  be  pleases,  ib. 
to  be  at  his  discretion,  ih. 
but  a  devise  **  to  be  freely  possessed  aiid  enjoyed,"  held  only  to  give 

estate  for  life,  ib. 
words  conferring  an  estate  tail  in  freeholds,  confer  tte  simple  con- 
ditional in  copyholds,  not  entailable  by  custom,  i&.    ' 
on  birth  of  issue,  fee  simple  conditional  becomes  absolute,  ib» 
result  is  the  same  in  case  of  inheritance  of  personal  character,  ib. 
conferred  by  rule  in  SkeUe^u  Case^  ib. 
passes  under  section  28  of  the  Wills  Act,  without  words  of  limitatioQ, 

unless  a  contrary  intention  appear  by  the  will,  594. 
section  28  of  the  Wills  Act  not  applicable  to  an  interest  created  by  will 

de  novo,  ib. 
gift  of  an  annuity  de  novo,  without  words  of  limitation,  is  merely  a  life 

annuity,  ib. 
secus,  in  the  case  of  a  rentcharge  in  fee  simple,  or  fee  farm  rent  vested 

in  the  testator,  ib. 
contrary  intention  not  shown  by  the  absence  of  words  of  limitation,  after 

their  use  in  another  part  of  the  will,  t&. 
liable  to  curtesy  and  dower,  ib. 

to  debts  by  specialty  and  simple  contract,  60S. 
except  in  case  of  equitable  assets,  debts  by  specialty  have  priority,  ib. 
debts    by  specialty  have   now  precedence  in  payment  out  of  an 
equity  of  redemption,  604. 
liable  to  judgment  debts,  crown  debts  and  lis  pendens,  ib. 
See  Descent. 

FEE  SIMPLE  DETERMINABLE. 

Divisible  into  Uie  Fee  Simple  conditional  or  Mortgage,  604. 

becomes  absolute  at  law,  on  nonpayment  of  motley  on  a  certain  day,  ib. 

is  redeemable  in  equity,  ib. 

right  of  redemption  cannot  be  given  up  at  the  time  of  the  mortgage,  ib. 
or  confined  to  a  particular  time  or  class  of  individuals,  ib. 
except  perhaps  in  the  case  of  a  family  arrangement,  ib. 

but  mortgagor  may  stipulate  for  right  of  pre-emption  on  sale,  605. 

as  to  the  legal  estate  and  rights  of  the  mortgagee,  ib. 

as  to  the  estate  of  the  mortgagor,  ib. 
Fee  Simple  qualified  or  derived  out  of  an  Estate  in  Fee,  ib. 

determinable  upon  the  happening  of  some  event,  ib. 

will  continue  for  ever,  if  the  event  do  not  happen,  to  determine  it,  ib. 

but  if  event  must  happen,  it  will  be  determinable,  606. 

unless  person  entitled  in  remainder  or  reversion  release  his  interest,  ib. 
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executory  devise  is  of  the  same  nature,  606. 
owner  of  determinable  fee  cannot  convey  greater  interest,  ib. 
governed  by  the  same  rules  of  descent  as  the  fee  simple  absolute,  ib. 
Fee  Simple  limited  or  qualified  or  Base  Fee  derived  out  of  EeiaU  Tail^  ib, 
nature  of,  t^. 

See  Estate  Tail. 

FINE.— Sec  Estate  Tail. 

FINES. 

on  renewals,  56. 

See  Leaseholds. 

FINES  AND  RECOVERIES  ACT. 

does  not  extend  to  estate  of  tenant  in  tail  aAer  possibility  of  issue  ex- 
tinct, 37. 

See  Estate  Tail. 

FIXTURES. 

right  of  tenant  from  year  to  year  to,  18i 

person  with  limited  interest  erecting,  entitled  to  remove,  when,  63. 

FORFEITURE. 

of  lands  for  treason,  636. 

only  of  estates  o£  which  person  was  seised  on  commission  of  crime,  ib. 

effect  of  pardon  of  crown,  637. 

did  not  remove  corruption  of  blood  of  persons  bom  at  the  time  of 

attainder,  ib. 
secus,  as  to  those  bom  afterwards,  ib. 

corruption  of  blood  formerly  removed  by  act  of  parliament,  ib. 
of  trust  estates  for  treason,  638. 
and  the  crown  may  redeem  a  mortgage  on  the  land,  ib. 
lands  vested  in  trustees  not  liable  to,  for  other  felonies,  ib. 
lands  of  which  a  man  is  seised  jure  uxor  is  liable  only  during  coverture, 

639. 
formerly  liable  to,  for  treason  or  felony  of  trustee  or  mortgagee,  ib. 
law  now  altered,  t^. 

except  as  to  beneficial  interest  of  trustee  or  mortgagee,  ib. 
crown  taking  by,  is  subject  to  engagements  and  incumbrances  of  owner, 

ib. 

to  dower  and  curtesy,  when,  640. 
personal  estates  liable  to,  to  crown  for  treason  or  felony  of  owner,  ib. 
except  perhaps  merely  contingent  interests,  ib. 
even  though  vested  in  trustees,  ib. 
property  accruing  to  person  undergoing  punishment  liable  to,  to  orown, 

ib. 
how  far  assignment  of  goods  and  chattels  by  felon  before  conviction  is 

valid,  ib. 
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Bembley  that  intermediate  conveyance  of  lands  of  inheritance  void,  641. 

clearly  so  if  made  for  the  purpose  of  eluding  the,  t&. 
practice  of  the  crown  relative  to,  ib. 

may  take  advantage  of,  in  case  of  personalty  without  office  found,  ib. 
in  case  of  real  estate  office  must  be  found,  t5. 

See  Condition  ;  Esoheat  ;  Treason. 

FREEBENCH. 

provision  in  lieu  of  dower  will  bar  in  equity,  49. 

FREEHOLDS  NOT  OF  INHERITANCE. 

conventional,  SO, 

by  operation  of  law,  ib. 

See  Cu&TEST ;    Dower  ;  Estate   for  Life  ;  Tenant   in  Tail 

AFTER    POSSIBILITY    OF    IsSUE    EXTINCT;     TeNANT   FOUR    AUTRE 

Vie. 

GAVELKIND. 

by  custom  of,  husband  by  the  curtesy  entitled  to  a  moiety  of  wife*s 
land,  42. 

although  he  has  no  issue,  ih. 
but  only  whilst  unmarried,  ib. 
See  Escheat. 

GENERAL  OCCUPANCY.— 5cc  Tenant  pour  autre  Vie. 

GUARDIAN. 

of  infant  holding  over,  9. 

HAYBOTE. 

who  entitled  to,  69. 
See  Estovers. 

HOUSEBOTE. 

who  entitled  to,  64. 
See  Estovers. 

HUSBAND. 

seised  in  right  of  his  wife  holding  over,  9. 

HUSBAND  AND  WIFE. 

See  Curtesy  ;  Dower  ;  Tenants  by  Entireties. 

IMPLICATION. 

only  takes  place  through  medium  of  uses,  521. 
or  in  devises  by  wills,  (b, 

not  regularly  in  conveyances  of  estates  at  law,  ib, 
life  estate  by,  from  gift  over  upon  death  of  person,  ib. 
devise  to  heir-at-law  after  death  of  another  person  gives  latter  a  life 
estate  by,  ib. 
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secus,  where  the  devisee  is  not  heir,  521. 

arises  though  heir  may  not  be  described  as  such,  522. 

semble,  he  must  be  heir  at  the  making  of  the  will,  ib. 

has  been  raised  where  devise  over  has  been  to  several,  one  o£  whom 

was  heir,  ib, 
not  raised,  where  express  life  interest  is  given  in  part  of  the  lands,  ib. 

or  where  there  is  a  residuary  devise,  52S, 
a  life  estate  by,  arises  on  devise  to  the  survivor  of  several  persons,  and 
the  child  or  children  of  those  who  died,  524. 

or  where  income,  given  to  persons  jointly,  is  limited  over  on  the 
death  of  the  survivor,  ib. 
of  life  estate,  by  bequest  of  term  of  years  after  death  of  another,  ib. 

unless  where  the  residue  is  disposed  of,  525. 
of  life  estate,  will  not  arise  by  appointment  of  a  sum  after  the  death  of 

a  person,  if  there  is  a  gift  over  in  default  of  appointment,  ib. 
no  estate  arises  by,  upon  a  person  attaining  a  certain  qualification,  by  a 
gift  over  on  his  not  attaining  it,  ib. 

unless  perhaps  on  special  grounds,  526. 
estate  tail  by,  after  estate  given  to  a  person  indefinitely  or  for  life,  on 

limitation  over  upon  a  general  failure  of  issue,  ib. 
a  devise  over  is  essential  in  order  to  raise  estate  tail  by,  527, 

principle  of  this  rule  of  construction,  ib. 
what  words  import  a  general  failure  of  issue,  ib. 
heir  to  whom  no  express  estate  is  given  will  take  estate  tail  by  a  devise 

over  on  his  death  without  issue,  ib. 
secus,  in  the  case  of  a  stranger,  52S.' 
and  gift  over  would  be  too  remote,  ib, 

of  an  estate  tail,  when  prevented  by  the  referential  construction,  ib. 
will  arise  more  readily  with  regard  to  real  than  personal  estate,  ib. 
in  the  case  of  realty,  gift  over  in  default  of  such  issue  when  construed 
as  referential,  52S,  529. 

or  for  want  of  such  issue,  ib. 
or  such  issue  or  issue  as  aforesaid,  ib. 
estate  tail  not  conferred  by  words  importing  a  failure  of  issue  when 
referential  to  a  single  child,  ib. 
or  to  children,  529. 
or  to  sons  or  daughters,  ib. 

and  whether  the  devise  be  in  fee  or  in  tail  male,  ib. 
devise  over,  on  failure  of  issue,  following  a  devise  to  children  in  fee,  or 

in  tail,  referential,  ib. 
so  as  to  realty  where  devise  over  is  *'  without  leaving  issue,"  ib. 

unless  different  construction  required  by  context,  ib. 
where  after  a  devise  to  ancestor  there  is  a  limitation  to  only  a  limited 
number  of  a  class  of  children  a  gift  over  in  default  of  issue,  not  being 
referential,  confers  estate  tail  on  ancestor,  ib. 
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where  express  estate  tail  is  given  to  ancestor,  fdlowed  by  a  limitation 
in  default  of  issue,  he  takes  estate  tail  by  implication  expectant  upoo, 
530. 
rule  as  stated  by  Lord  Cottenham  in  EWcombe  ▼.  GvatperiM  (3  My.  & 

Cr.  151),  f6. 
of  estate  tail  more  readily  raised  for  parent,  where  children  take  only 

life  interests,  ib, 
with  regard  to  personalty  aAer  a  life  interest  to  parent,  a  bequest  over 

if  parent  died  ^'  without  issue  "  is  referential,  ib. 
even  where  the  bequest  is  to  a  limited  number  of  children,  t&. 
k  fortiori,  where  prior  gift  is  to  <'  issue,**  531. 
or  a  gift  6ytt  is  '*in  default  of  such  issue,"  ib. 
words  importing  a  general  failure  of  issue,  how  construed  under  the 

new  Wills  Act,  ib. 
no  gift  by,  to  children,  where  after  a  bequest  to  a  person  there  is  a 
limitation  over  on  his  death- without  child  or  children,  t6. 

and  the  construction  is  the  same  in  case  of  pecuniary  legacy  and 
of  a  residue,  ib. 
cross  remainders  m  tail  when  persons  take  by,  53i2. 
cross  remainders  may  be  raised  both  by  deed  and  will,  ib. ' 
but  only  by  express  words  in  legal  limitation  in  deeds,  ib. 
in  will  may  be  raised  by  implication,  ib. 
as  when  after  devise  to  daughters  in  fee  there  is  a  limitation  over, 

in  ease  they  die  without  issue,  ib. 
or  in  default  of  issue  males,  533. 
or  when  after  gift  to  several  as  tenants  in  common  in  tail,  there  is 

added,  **  with  remainder"  to  another,  ib. 
but  not  if  term  '*  reversion  "  be  used,  ib. 
may  be  implied  between  more  than  two  persons,  ib. 
presumption  of  cross  remainders  more  favoured  between  two  persons 

only,  ib. 
cross  remainders  implied  in  executory  trusts,  though  there  are  express 
cross  limitations  among  the  same  objects,  634f. 

or  though  there  be  an  express  direction  to  insert  them  among  other 

objects,  ib. 
secus,  in  the  case  of  ordinary  devises,  ib. 

though  Wigram,  V.  C,  in  Vanderplank  v.  King  (3  Hare,  20), 
thought  they  might,  ib. 
of  cross  remainders  not  rebutted,  by  limitation  to  persons  **  and  the 
heirs  of  their  respective  bodies,"  335, 

or  to  '*  the  several  and  respective  issues  of  their  bodies,"  ib. 
of  cross  remainders  among  several  stocks  or  branches  of  issue,  536. 
and  though  one  of  the  branches  took  an  estate  tail  and  the  other  a  life 

interest  the  descendants  took  estates  tail,  ib. 
of  cross  remainders  in  the  case  of  executory  trusts^  ib. 
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in  marriage  articles^  536. 
in  wills,  ib, 

not  raised  of  cross  executory  limitations,  after  absolute  gift  of  pro- 
perty, with  a  limitation  over  in  certain  events,  ib, 

of  equitable  estate  does  not  necessarily  arise  coextensive  with  legal 
estate,  587. 

of  estates  from  a  recital  in  a  jvill  that  a  particular  disposition  has  been 
made,  ib, 

or  of  a  legacy,  538. 

but  legacy  not  cut  down  by  subsequent  erroneous  recitals  in  the  same 
win,  ib, 
or  in  a  codicil,  ib. 

intention  of  testator  to  make  up  a  certain  sum,  not  defeated  by  a  mis- 
calculation of  a  former  annuity  or  legacy,  ib. 

person  may  take  estate  by  being  termed  heir  by  the  testator,  ib, 

former  clear  gift  not  revoked  by  a  mere  mistake  in  recitals  in  the  same 
instrument  or  in  a  codicil,  ib, 

but  a  devise  in  ambiguous  terms  explained  and  controlled  by  subse- 
quent recitals,  ib, 

no  estate  by,  when  there  is  a  recital  of  an  interest  being  possessed  in- 
dependent of  the  will,  ib. 

no  interest  to  wife  by,  from  devise  and  bequest,  subject  to  her  dower 
and  thirds,  540. 

no  devise  by,  from  mere  recital  of  erroneous  conception  of  right,  541. 

of  gifts  by  powers  of  distribution  and  selection,  ib, 

INCUMBRANCES. 

payment  of  interest  on,  by  tenant  for  life,  59. 
^^e  Tenant  for  Life. 

INTEREST. 

payment  of,  by  tenant  for  life,  59. 
tenant  in  tail  not  bound  to  keep  down,  ib. 
See  Tenant  for  Life. 

ISSUE. 

general  failure  of,  previous  to  1  Vict.  c.  26,  denoted  by  gift  over,  *'  in 
default  of  issue,''  556, 
for  want  of  issue,  ib, 
if"  he -die  without  issue,**  ib, 
**  without  having  issue/'  ib, 
^*  before  he  has  any  issue,"  ib, 
and  as  to  realty  by  a  devise  over,  on  death,  **  without  leaving  issue,"  ib, 
though  as  to  personalty,   the  words  "  without  leaving  issue,"  meant 
issue  living  at  the  death,  ib, 

T.L.C.  3 1 
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the  words  **  in  default  of  issue,"  may  by  context  mean  the  same  as  "in 

default  of  leaving  issue/'  ^56. 
gift  over  in  default  of  issue  of  the  testator  confined  to  issue  living  at  the 

death,  557. 
effect,  with  regard  to  realty,  of  holding  words  to  import  a  general  failure 

of  issue,  ib, 
effect,  with  regard  to  personalty,  558. 
reason  for  the  distinction  in  Forth  v.  Chapman,  ib. 
words  importing  a  general  failure  of  issue  restrained  to  issue  living  at 
tlie  death  more  readily  in  personalty  than  realty,  t&. 
As  to  Real  Estate. 
limitation  over,  on  a  person's  death,  under  or  above  a  particular  age, 

without  issue,  will  mean  issue  living  at  the  death,  ih, 
but  not  a  devise  over  in  the  event  of  issue  dying  under  twenty*one,  ib, 
though  it  will  on  the  executory  gift  over  of  an  interest  for  a  life 

or  lives,  ib, 
unless  ulterior  limitations  are  for  life  only,  559. 
restricted  construction  adopted  where  sum  of  money  or  legacy  is  to 
be  paid  by  person  entitled  under  executory  gift,  when,  ib. 

or  where  limitation  over  has  been  upon  a  person  dying  without 

leaving  issue  '*  on"  or  '*  at"  his  death,  ib, 
but  not  by  the  expressions  **  on  or  after,"  ib. 
As  to  Personal  Estate, 
restrictive  construction  adopted  after  words  importing  a  general  iailore 
of  issue,  by  a  gift  over  on  death,  under  a  particular  age,  without 
having,  560. 
or  by  gift  being  prefaced  by  such  words  as  '*  immediately  after 

the  decease,"  ib, 
or  **  after  the  decease,"  ib. 
or  **  at  the  death  '*  of  the  first  taker,  t^. 

not  adopted  in  a  devise  "  for  want  of  issue  male  after  him/'  t&. 
nor  by  the  use  of  the  word  "  then,"  U>. 
adopted  where  gift  after  general  failure  of  issue  to  the  survivor 

of  several  persons  is  personal  to  himself,  t*^. 
unless  the  gift  to  survivors  be  followed  by  words  of  limitation,  f&. 
or  is  to  take  effect  on  the  failure  of  issoe  of  persons  who  shall  be 

living  at  the  time,  ib, 
or  is  made  to  a  person  living  at  the  death  of  the  person  whose 
issue  is  mentioned,  ib. 
restricted  meaning  given  to  limitation  over,  by  a  power  of  appointing 
among  issue,  preceding  a  limitation  over,  upon  death  of  appointee 
without,  id. 
secus,  where  there  is  an  express  limitation  to  the  issue  in  default  of 

appointment,  561. 
restrictive  construction  adopted,   under  section  29  of  the  New  Wills 
Act,  ib. 
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unless  contrary  intention  appear  by  the  wil],  561. 
section  29  not  applicable  to  cases  previously  not  referring  to  a  general 

failure  of  issue,  ib. 
exception  where  referential  construction  adopted,  ib. 

JOINT-TENANTS. 

take  by  purchase,  717. 
nature  of  estate  of,  ib. 
each  of  them  seised  per  ray  et  per  tout,  ib. 
may  be  in  chattels,  real  and  personal,  tb. 
what  b  essential  to  create  an  estate  in  joint*tenancy«  ib. 
Unity  of  interest^  ib. 
demise  to  two  persons,  to  one  for  life,  to  the  other  for  year^,  does  not 

make  but  tenants  in  common,  ib. 
reversion  and  freehold  and  inheritance  in  possession  cannot  be  held  by, 

ib. 
joint-tenancy  cannot  exist  between  parties  taking,  some  in  a  natural, 
others  in  a  corporate  capacity,  718. 
Must  have  unity  oftitle,  ib, 
must  take  by  the  same  instrument,  ib, 
or  the  same  disseisin,  ib. 
As  to  unity  of  time^  ib. 
estate  must  be  vested  in  at  the  same  time,  ib. 
except  under  the  Statute  of  Uses,  ib. 
As  to  unity  of  possession,  ib. 
possession  of  one  of,  formerly  that  of  all,  ib. 
law  now  altered,  t^. 

survivorship  or  jus  accrescendi  takes  place  amongst,  ib. 
may  have  a  joint  estate  for  term  of  their  lives,  and  several  inheritances, 
719. 

as  where  lands  given  to  persons  incapable  of  intermarriage  and  the 
heirs  of  their  two  bodies,  ib. 
secus,  where  lands  are  so  given  to  persons  already  married  or  capable 

of  intermarriage,  ib. 
estate  of,  not  liable  to  curtesy  or  dower,  46,  720l 
rentcharge  not  binding  on  survivors,  720. 

but  judgment  now  is,  t^. 
survivor  not  liable  to  extent  of  the  crown  for  debt  of  deceased  joint 
tenant,  ib, 

but  will  be  bound  by  a  lease,  ib. 
trustees  always  made,  ib. 

what  words  by  deed  will  create  estate  in  joint- tenancy,  ib. 
where  there  is  a  grant  to  two  or  more  persons  without  words  of  sever- 
ance, ib. 

3i2 
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pour  autre  vie,  720. 
for  their  own  livesi  ib, 
or  in  fee,  ib, 

except  in  case  of  husband  and  wife,  ib. 
persons  advancing  purchase-money  in  equal  shares  take  as,  721. 
whether  conveyance  be  made  to  them,  ib. 

or  a  mere  contract  to  sell,  ib, 
where  purchase-money  is  advanced  in  unequal  shares,  survivor  will  be  a 

trustee,  ib. 
persons  advancing  money  jointly  on  mortgage  at  law  are,  ib. 
but  in  equity,  in  whatever  proportions  they  make  the  advance,  they  are 

tenants  in  common,  ib. 
joint  mortgagees  foreclosing  considered  in  equity  as  tenants  in  common, 

ib. 
jus  accrescendi  not  applicable  amongst  merchants  and  partners,  ib. 
nor  where  real  property  is  purchased  for  a  joint  undertaking,  ib. 
for  partnership  in  trade  or  other  dealing,  ib. 
considered  personalty,  when,  ib. 
in  marriage  articles  equity  construes  words  which,  at  law,  give  a  joint- 
tenancy  as  creating  tenancy  in  common,  ib.,  722, 
what  words  by  will  create  a  joint- tenancy,  722. 
a  devise  to  two  or  more,  simpliciter  of  realty,  ib. 

or  a  bequest  of  chattels,  whether  real  or  personal,  ib. 
of  money  or  a  residue,  ib. 
whether  accompanied  by  a  trust  or  not,  ib, 
whether  to  individuals,  ib. 

or  classes,  ib. 
as  to  next  of  kin,  ib. 
issue,  ib. 
family,  ib. 
children,  ib. 
though  devise  be  to  children  on  attaining  twenty-one,  ib. 
but  in  executory  trusts  equity  leans  to  a  tenancy  in  common,  ib. 
joint-tenancy  not  converted  into  tenancy  in  common  by  being  connected 

by  word  **  also"  with  previous  devise  of  a  tenancy  in  common,  723. 
nor  will  accruing  shares  be  held  by  tenancy  in  common  because  original 
shares  are  so  held,  ib. 

nor  will  children  be  tenants  in  common  who  take  by  substitution  for 

parents  taking  as  tenants  in  common,  ib. 
severance  of  joint- tenancy,  ib. 
by  operation  of  law,  ib. 
when  one  of  several  persons   having  interest  for  lives  acqmre  the 
reversion  by  purchase,  ib. 
or  by  descent,  ib. 
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joint-tenancy  destroyed  by  the  devolution  of  all  the  shares  on  the  sur- 
vivor, 724. 

by  the  act  of  the  parties,  tb, 

as  by  alienation  by  one,  of  share  to  a  stranger,  ib, 

or  by  a  mortgage,  ib, 

effect  of  a  release,  ib* 
grant  construed  as  a  release,  when,  ib, 
lease  a  severance,  ib. 

and  an  agreement  in  equity,  725, 
secus,  if  it  be  not  for  valuable  consideration,  ib, 

or  in  the  case  of  marriage  articles  by  an  infant,  ib. 
not  effected  by  a  will,  ib. 

nor  in  the  case  of  chattels  real  by  marriage,  ib. 
secus,  in  the  case  of  chattels  personal,  ib, 
by  voluntary  partition,  ib. 
in  equity  by  agreement  to  hold  as  tenants  in  common,  ib. 

except  in  the  case  of  husbands  entering  into  such  agreement  rela- 
tive to  joint  inheritance  of  their  wives,  ib. 
by  compulsory  partition,  ib. 

now  only  to  be  effected  in  the  Court  of  Chancery,  ib. 
presentations  to  advowson,  by,  156. 

See  Parceners  ;  Tenancy  in  Common  ;  Tenancy  by  Entireties. 

JOINTURE. 

in  bar  of  dower,  48. 

in  execution  of  a  power,  50. 

covenant  to  settle,  ib. 

LANDLORD  AND  TENANT. 

See  Tenant  at  Sufferance  ;  Tenant  at  Will  ;  Tenant  from 
Year  to  Year. 

LAPSE. 

takes  place  on  death  of  party  taking  under  will  in  the  life  of  the  tes- 
tator, 734. 
although  there  be  words  of  limitation,  735. 
as  to  a  man, ''  bis  executors,  administrators  and  assigns,*'  ib. 
or  ''his  representatives,"  ib. 
or  **  his  heirs,"  ib. 
takes  place,  though  legatee  dead  when  will  is  made,  ib. 
and  though  legacy  be  of  a  debt,  ib» 
or  will  be  made  in  exercise  of  a  power,  ib. 
testator  may  substitute  person  for  legatee  dying  in  his  life,  736. 
mere  declaration  that  there  shall  be  no  lapse  without  substitution  is 

insufficient,  ib.  ^ 

will  not  take  place  where  share  of  tenant  in  common  dying  is  limited 
over  to  survivor,  737. 
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JOINT-TENANTS— coniifitt^rf. 
pour  autre  vie,  720. 
for  their  owd  liveBi  ibm 
or  in  fee,  ib. 

except  in  case  of  husband  and  wife,  ib, 
persons  advancing  purchase-money  in  equal  shares  take  as,  721. 
whether  conveyance  be  made  to  them,  ib. 

or  a  mere  contract  to  sell,  ib. 
where  purchase-money  is  advanced  in  unequal  shares,  survivor  will  be  a 

trustee,  ib, 
persons  advancing  money  jointly  on  mortgage  at  law  are,  ib, 
but  in  equity,  in  whatever  proportions  they  make  tbe  advance,  they  are 

tenants  in  common,  ib, 
joint  mortgagees  foreclosing  considered  in  equity  as  tenants  in  common, 

ib, 
jus  accrescendi  not  applicable  amongst  merchants  and  partners,  ib, 
nor  where  real  property  is  purchased  for  a  joint  undertaking,  ib. 
for  partnership  in  trade  or  other  dealing,  ib, 
considered  personalty,  when,  ib. 
in  marriage  articles  equity  construes  words  which,  at  law,  give  a  joint- 
tenancy  as  creating  tenancy  in  common,  t5.,  722. 
what  words  by  will  create  a  joint-tenancy,  722. 
a  devise  to  two  or  more,  simpliciter  of  realty,  ib, 

or  a  bequest  of  chattels,  whether  real  or  personal,  ib. 
of  money  or  a  residue,  ib, 
whether  accompanied  by  a  trust  or  not,  ib, 
whether  to  individuals,  ib, 

or  classes,  ib. 
as  to  next  of  kin,  ib, 
issue,  ib, 
family,  t^. 
children,  ib, 
though  devise  be  to  children  on  attaining  twenty-one,  ib. 
but  in  executory  trusts  equity  leans  to  a  tenancy  in  common,  ib, 
joint-tenancy  not  converted  into  tenancy  in  common  by  being  connected 

by  word  *'  also"  with  previous  devise  of  a  tenancy  in  common,  723. 
nor  will  accruing  shares  be  held  by  tenancy  in  common  because  original 
shares  are  so  held,  ib, 

Bor  will  children  be  tenants  in  common  who  take  by  substitution  for 

parents  taking  as  tenants  in  common,  ib, 
severance  of  joint-tenancy,  ib, 
by  operation  of  law,  ib, 
when  one  of  several  persons   having  interest  for  lives  acquire  the 
reversion  by  purchase,  ib. 
or  by  descent,  ib. 
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joint-tenancy  destroyed  by  the  devolution  of  all  the  shares  on  the  sur- 
vivor, 724. 

by  the  act  of  the  parties,  tb. 

as  by  alienation  by  one,  of  share  to  a  stranger,  tb, 

or  by  a  mortgage,  ib, 

effect  of  a  release,  ib. 
grant  construed  as  a  release,  when,  ib. 
lease  a  severance,  ib, 

and  an  agreement  in  equity,  725. 
secus,  if  it  be  not  for  valuable  consideration,  ib. 

or  in  the  case  of  marriage  articles  by  an  infant,  ib, 
not  effected  by  a  will,  tb. 

nor  in  the  case  of  chattels  real  by  marriage,  tb, 
secus,  in  the  case  of  chattels  personal,  ib, 
by  voluntary  partition,  ib, 
in  equity  by  agreement  to  hold  as  tenants  in  common,  ib, 

except  in  the  case  of  husbands  entering  into  such  agreement  rela- 
tive to  joint  inheritance  of  their  wives,  ib. 
by  compulsory  partition,  ib, 

now  only  to  be  effected  in  the  Court  of  Chancery,  ib, 
presentations  to  advowson,  by,  156. 

See  Parceners  ;  Tenancy  in  Common  ;  Tenancy  by  Entireties. 

JOINTURE. 

in  bar  of  dower,  48. 

in  execution  of  a  power^  50. 

covenant  to  settle,  ib, 

LANDLORD  AND  TENANT.    ' 

See  Tenant  at  Sufferance  ;  Tenant  at  Will  ;  Tenant  from 
Year  to  Year. 

LAPSE. 

takes  place  on  death  of  party  taking  under  will  in  the  life  of  the  tes- 
tator, 734. 
although  there  be  words  of  limitation,  735. 
as  to  a  man,  **  bis  executors,  administrators  and  assigns,*'  ib, 
or  *'  his  representatives,"  ib, 
or  "  his  heirs,"  ib, 
takes  place,  though  legatee  dead  when  will  is  made,  ib. 
and  though  legacy  be  of  a  debt,  ib» 
or  will  be  made  in  exercise  of  a  power,  ib, 
testator  may  substitute  person  for  legatee  dying  in  his  life,  736. 
mere  declaration  that  there  shall  be  no  lapse  without  substitution  is 

insufficient,  ib.  ^ 

will  not  take  place  where  share  of  tenant  in  common  dying  is  limited 
over  to  survivor,  737. 
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cUvae  of  surviyorsbip,  without  particulac  words,  does  not  afiect  accru- 
ing shares,  737. 

except  where  disposition  is  of  an  aggregate  fund,  t&. 
substitution  ''of  l^al  repreaeDtativeS)"  7SS* 

implied  where  there  is  a  gifl  to  a  person  *'  or^  hia  petsoBal  repre- 
sentatives, ib. 
or  his  heirs,  ib, 
secus,  where  the  gift  is  not  immediate,  but  is  expectant  on  a  life  interest, 
739. 
or  where  legatee  dies  before  time  fixed  for  payment,  iK 
parol  evidence  not  adoaissible  to  show  that  words  of  limitation  were  in- 
tended to  be  words  of  substitution,  740. 
will  take  place  where  devise  is  made  to  the  use  of  the  will  of  another, 

unless  devisee  survive  both  testators,  ib, 
will  not  take  place  unless  all  joint- tenants  die  in  life  of  testator,  ib. 
survivor  will  take  aU,  ib, 

and  if  one  joint* tenant  cannot  take,  die  other  will  take  aU,  741. 
of  hio  share  will  take  place  on  the  death  of  a  tenant  in  common,  ib. 
unless  bequests  be  to  tenants  in  common  as  aclass^  to  be  ascertained 
at  the  death  of  the  testatof,  ib. 
as  a  bequest  to  children,  ib, 

though  preceded  by  a  life  interest  in  a  parent,  ib, 
so  on  a  bequest  to  next  of  kin  or  relatiops,  ib, 
or  a  bequest  to  executors  as  a  class,  ib, 

will  take  place  when  made  to  them  as  individuals,  ib. 
does  not  take  place  by  death  of  tenant  for  life,  in  life  of  testator^  if  re- 
mainderman survive  him,  748. 

though  tenant  for  life  has  a  power  of  appointment,  ib, 
or  where  there  is  a  bequest  over  on  the  death  of  a  legatee  before 
a  certain  period,  though  he  dies  during  testator's  life  before  period 
specified,  ib, 
or  before  the  happening  a£  some  event  mentioned,  ib. 
secus,  where  legatee  has  survived  the  period  or  event,  and  dies  befere 

the  testator,  743. 
of  an  equitable  interest  does  not  take  place  on  the  death  of  a  trustee, 

744. 
of  a  legal  interest  does  not  take  place  by  death  of  the  cestui  que  trust, 

ib. 
of  a  gross  or  annual  sum  chaiged  on  land  will  not  take  place  by  death  of 
devisee,  ib, 
secus,  by  the  death  of  the  party  in  whose  favour  it  ia  made  before 

the  testator,  ib. 
whether  it  takes  place  in  favour  of  the  heir  or  devisee^  ib. 
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under  New  Wills  Act^  lapsed  estates  or  interests  included  in  residuary 
devise,  744^ 

unless  contrary  intention  appear  by  will«  ib. 
will  not  take  place  of  estates  tail  or  quasi  entail,  if  issue  be  living  at 

death  of  testator,  745. 
will  not  take  place  by  death  of  child  or  issue  of  the  testator  leaving 
issue  living  at  his  death,  ib. 

unless  estate  or  interest  be  determinable  at  or  before  the  death,  ib. 
or  unless  contrary  intention  appear  by  the  will^  ib, 
SSrd  section  of  Wills  Act  not  applicable  to  gifts  under  a  power,  where 
there  is  gift  over  in  default  of  appointment,  ib* 
nor  to  gifts  to  a  class,  ib. 
of  next  presentation  when  it  takes  place,  158. 
See  Advowson. 

f 

LEASE. 

what  can  be  granted  by  a  tenant  in  tail,  614. 

LEASEHOLDS. 

settled  upon  tenant  for  life,  where  no  direction  to  renew,  55. 

where  there  is  a  direction  express  or  by  implication,  tfr. 

trustee  with  express  trust  neglecting  to  renew,  ib. 

where  renewal  of,  impracticable,  56. 

funds  intended  for  renewals  to  be  invested  on  trusts  of  lease,  ib. 

where  no  obligation  to  renew,  tenant  for  life  may  sufier  term  to  run 
out,  t^. 

if  he  renew,  he  will  be  a  trustee,  ib. 

where  mode  of  renewal  pointed  out,  ib. 

as  out  of  annual  income,  ib. 
^.  where  sale  or  mortgage  are  authorized,  ib. 

renewal  fund  out  of  other  property,  ib. 

mode  of  providing  for  renewals  of  leaseholds  for  lives,  57. 

where  fines  payable  out  of  annual  rents  are  raised  by  mortgage,  ib. 

tenant  for  life  must  give  security  for  his  share  in. the  expense  of  re- 
newal, ib. 

where  fine  directed  to  be  raised  by  sale,  ib. 

or  by  sale,  mortgage,  or  out  of  the  rents  and  profits,  ib, 

where  obligation  to  renew,  but  no  mode  pointed  out,  58» 

fines  generally  raised  by  sale  or  mortgage,  ib. 

tenant  for  life  must  keep  down  interest  of  mortgage  and  contribute 
towards  its  payment,  t^. 

tenant  for  life  renewing  at  his  own  expense  has  lien  on  the  term  for 
overpayment,  ib. 

where  remainderman  renews,  tenant  for  life  must  give  security,  ib. 


^   <• 
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as  to  amount  of  security^  58. 
theory  with  respect  to  the  anticipation  of  future  renewals  of,  59. 
whether  tenant  for  life  is  entitled  to  enjoy  leaseholds  in  specie,  f5. 

LEGAL  ESTATE. 

where,  when  property  devised  to  one  to  the  use  of  or  in  trust  for  another, 

268. 

in   case  of  simple  devise  legal   estate  passes  to   party  heneficially 

entitled,  Uf. 

secus,  where  trustee  has  active  duties  to  perform,  i6. 

as  in  making  payments,  ib, 
but  it  does  where  there  is  a  mere  charge  of  debts  or  legacies,  ib, 

or  a  trust  to  permit  another  to  receive  rents,  ib. 

unless  it  be  necessary  first  devisee  should  have  l^al  estate,  269. 

as  to  preserve  contingent  remainders,  ib, 
to  permit  married  woman  to  receive  rents  for  her  separate  use,  ib. 

or  it  appears  the  trustees  are  to  exercise  a  control,  ib, 
where  trust  is  **  to  pay  unto,  or  to  permit  and  suffer  a  person  to  receive 

rents, "  legal  estate  passes,  ib. 
secus,  where  there  is  a  devise  for  sale,  ib, 
a  fortiori  if  necessary  for  other  purposes  that  trustees  should  have  legal 

estate,  ib, 
immaterial  that  estate  is  limited  to  trustees,  their  executors  and  ad- 
ministrators, ib. 
trustees  will  take,  where  they  are  directed  to  sell,  ib. 

to  make  leases,  ib. 

a  fortiori  if  directed  to  make  payments,  270. 

or  where  appointed  trustee  of  inheritance,  ib. 

or  executor  of  will  for  performance  of  trusts  of  real  estate,  ib. 
where  trustees  take  to  carry  out  trusts,  duration  of  limited  by  trusts,  ib. 

same  rule  applicable  in  case  of  conveyances,  ib. 

and  when  legal  estate  expressly  given  by  deed  or  will,  ib. 
appointee  by  will  takes,  ib, 
even  in  the  case  of  copyholds,  ib. 
in  copyholds  only  carried  so  far  as  to  carry  out  intentions  of  the  will, 

devise  to  trustees  for  payment  of  legacies  and  debts  under  the  old  law, 

a  chattel  interest,  271. 
for  payment  of  an  annuity,  a  trust  pour  autre  vie,  ib. 
and  trustees'  estate  ceased  with  limited  purpose^  ib, 
except  where  other  purposes  of  the  will  required  a  greater  estate, 
ib, 
devise  to  trustees  and  their  heirs  to  preserve  contingent  remainders  re- 
strained  to  life  of  person  taking  preceding  estate  of  freehold,  272. 
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semble,  Venables  v.  Morris  not  law,  272. 

when  fee  simple  passes  to  trustee  under  New  Wills  Act,  273* 

MARRIAGE. 

essential  to  estate  by  curtesy,  40. 

and  dower,  45* 

MERGER. 

of  charge  in  estate,  771. 

origin  of  law,  ib. 

takes  place  according  to  intention  expressed  or  presumed,  ib, 

where  owner  of  charge  becomes  entitled  to  estate  in  fee  or 
in  tail,  772. 
unless  something  be  done  by  him  to  keep  charge  on  foot,  ib* 
intention  to  do  so  presumed  when  advantageous  to  keep  charge  alive, 
ib. 

as  where  merger  would  give  priority  to  debts  or  subsequent  in- 
cumbrances, ib. 
secus,  where  intervening  charge  has  been  created  by  owner  himself,  ib. 
will  take  place  in  the  case  of  a  lunatic,  773. 

unless  it  be  to  his  advantage  to  keep  charge  alive,  ib. 
not  formerly  in  the  case  of  an  infant,  as  he  might  have  made  a  bequest 
of  personalty  before  majority,  ib. 
that  reason  not  applicable  since  New  Wills  Act,  ib. 
formerly  would  not  take  place  as  against  creditors,  t^. 
now  real  estates  liable  to  debts  by  specialty  and  simple  contract,  ib. 
takes  place  where  owner  of  fee  acquires  charge  by  succession  or  bequest, 
774. 
or  pays  off  a  charge,  ib. 
or  where  tenant  in  tail  does  so,  ib. 
secus,  if  he  be  tenant  in  tail  in  remainder,  ib. 

or  the  owner  of  an  estate  defeasible  by  an  executory  devise,  ib. 
presumption  may  be  rebutted  by  evidence  of  intention  to  keep  alive 

charge,  ib. 
either  contemporaneous  or  subsequent,  ib. 
transfer  of  charge  to  trustee  not  decisive  evidence  against  presumption, 

ib. 
presumption  may  be  rebutted  by  owner  of  the  charge  having  an  interest 

in  keeping  it  up,  776. 
no  difference  between  an  equitable  charge  and  one  supported  by  an  out- 
standing legal  estate,  ib. 
presumption  that  tenant  for  life  pays  off  charge  for  his  own  benefit,  ib. 
or  person  taking  estate  tail  under  act  of  parliament  without  power 
of  alienation,  ib. 
tenant  for  life  may  exonerate  estate,  ib, 

but  burden  of  proof  lies  upon  those  alleging  that  intention,  ib. 
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prima  facie  takes  place  by  tenant  for  life  taking  assignment  connecting 
secnrity  with  legal  estate,  776. 
but  intention  to  exonerate  inheritance  must  be  shown,  777. 
statute  of  limitations  not  applicable  where  charge  has  been  paid  c^  hj 
tenant  for  life,  t^. 

MONEY. 

to  be  laid  out  in  land,  curtesy  of,  39. 

MORTGAGE. 

payment  of  ioteresr  on  by  tenant  lor  life,  59. 
not  obligatory  in  tenant  in  tail  in  possession,  ib. 
See  Tenant  for  Life. 

MORTGAGEE  IN  FEE. 

widow  of,  not  entitled  to  dower,  47. 

MORTGAGOR. 

in  possession  when  tenant  for  a  term,  10* 

when  tenant  at  sufferance,  11. 

when  tenant  at  will,  ib» 
effect  of  death  of  mortgagor  or  mortgagee,  ih. 
under  agreement  to  retain  possession  nntil  default,  has  no  implied 

authority  to  let  from  year  to  year,  (b. 
tenants  of,  may  be  ejected  by  mortgagee  without  notice,  it, 

unless  recognized  by  him,  ib, 
receipt  of  interest,  ib. 
receiver  without  liability  to  account,  when,  ib. 

NATURALIZATION. 

whether  it  entitles  an  alien  to  be  tenant  by  the  curtesy,  40. 
how  now  obtained,  635. 
See  Alien. 

NEXT  PRESENTATION. 

See  Ad  vow  SON. 

NOTICE. 

to  quit,  16. 

See  Tenant  from  Year  to  Year. 

OCCUPANCY. 

See  Tenant  pour  autre  Vie. 

PARCENERS. 

two  kinds  of,  716. 

at  common  law,  ib. 

by  custom,  ib. 

at  common  law,  are  females  or  the  heirs  of  females,  ib. 

their  seisin  joint  as  to  strangers,  several  as  between  themselves,  t^.  i 
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no  survivorship  among,  716. 
estate  of,  liable  to  curtesy,  ib. 

destroyed  by  devise  or  alienation,  ib. 
and  devisee  or  alienee  holds  with  others  as  tenant  in  common,  {5* 
but  others  continue  to  hold  shares  in  coparcenery,  ib. 
make  but  one  heir,  ib, 
always  take  by  descent,  717. 
partition  by,  may  be  eidier  voluntary,  id. 

or  compulsory,  by  commission  issued  by  Court  of  Chancery,  ib, 
abolition  of  the  suit  de  partitiooe  faciendi,  ib, 
after  partition,  hold  shares  in  severalty,  ib. 
and  continue  entitled  by  descent  and  not  by  purchase,  ib, 
by  custom  of  gavelkind,  ib, 

possession  of  one  formerly  the  possession  of  all,  718. 
law  now  altered,  ib. 

Set  Advowsov  ;  Joint-Tbkamts  ;   Tenants   by  Entireties  ; 

Tenants  in  Common. 

PARSON. 

may  cknni  emblenents^  61. 

and  estovers,  64. 
with  consent  of  patron  and  ordinary,  may  diepose  of  timfber,  ib, 

and  open  mines^  ib, 
on  application  of.  Court  of  Chancery  would  direct  timber  to  be  cut 

down,  when,  ib* 
may  plough  up  pasture,  when,  65. 
See  EuBLBMSNTs ;  Estovers; 

PARTICULAR  ESTATE, 

persons!  having  determinabk»  on  any  life  or  lives,  holding  over,  9. 

PERMISSIVE  WASTE. 

tenant  at  will  not  liable  for,  15. 
See  Waste. 

PERPETUITIES. 

rule  against  object  of,  3^7. 

earliest  attempts  to  create^  by  making  land  inalienable,  by  tenant  in  tail 

defeated,  Z5^ 
also  lihose  by  means  of  successive  life  interests,  ib, 
attempted  by  executory  trusts,  carried  CMit  legally  cy  pr^s,  359. 
recent  cases  respecting,  arise  out  of  swinging  and  shifting  uses  and 

executory  devises,  ib, 
rule  against,  ib, 
though  a  life  or  lives  allowed  by  rule  be  not  taken,  the  number  of  years 

cannot  be  exceeded,  360. 
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unless  limitation  be  to  persons  living  at  the  testator's  death,  360. 
rule  applicable  to  real  as  well  as  personal  estate,  ib. 

and  is  followed  in  equity  as  well  as  law,  ib. 
possible  not  actual  events  alone  considered,  ib. 

property  must  be  capable  of  being  ascertained  within  limits  of  rule,  SSL 
period  allowed  by  rule  runs  from  date  of  deed,  ib. 

from  death  of  a  testator,  ib. 
limitation  after  general  failure  of  issue  void  as  against  rule,  ib. 
unless  it  be  restricted  to  issue  living  at  the  death,  ib. 

or  an  estate  tail  be  conferred  on  ancestor  by  implication,  361,  362, 
368. 
in  the  case  of  deeds,  estate  tail  given  by  implication,  when,  362. 
if  gift  over,  on  general  failure  of  issue,  must  take  effect  within  limits  of 

rule,  it  will  be  valid,  ib. 
devise  of  reversion,  after  failure  of  issue  in  tail,  valid,  ib. 
secus,  if  devise  is  on  failure  of  a  different  line  of  issue,  363. 
Courts  inclined  to  construe  the  failure  of  issue  to  mean  that  under  the 

entail,  t^. 
devise  after  general  failure  of  issue  valid,  where  interest  must  determine 

within  limits  of  rule,  ib. 
limitation  over,  after  estate  tail,  not  within  the  rule  against,  364. 
as  in  the  case  of  a  term  of  years,  after  estate  tail,  ib. 
secus,  if  it  be  precedent  to  the  estate  tail,  365. 

limitations  after  contingent  remainders,  subject  to  the  rule  against,  366. 
whether  the  rule  is  applicable  to  remainders,  366 — 369. 
bequest  of  personalty  invalid,  if  some  of  class  may  not  take  within 

limits  of  rule,  370. 
secus,  where  the  bequest  is  to  individuals  of  class,  371. 
equitable  remainders  of  realty  devised  to  a  class  invalid,  unless  the 

whole  of  the  class  necessarily  take  within  limits  of  rule,  ib. 
secus,  in  the  case  of  legal  remainders  of  real  estate,  ib. 
rule  against,  as  to  particular  powers,  376. 
applicable  to  persons  or  classes  of  persons  answering  a  particular 

description,  372. 
to  leaseholds  and  chattels  vested  in  trustees,  upon  trusts  corresponding 

with  land  in  strict  settlement,  374. 
power  not  void  for  embracing  objects  beyond  limits  of  rule  against,  ib. 
may  be  exercised  in  favour  of  objects  within  the  rule,  ib. 
to  determine  its  validity  appointment  to  read  as  if  inserted  in  settle- 
ment creating  power,  ib, 

or  in  case  of  a  will  as  if  inserted  at  the  death  of  the  testator,  ib. 
restrictive  words  may  render  an  appointment  under  a  particular  power, 

otherwiise  invalid,  good,  377. 
rule  against  as  applicable  to  general  powers,  ib. 
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as  affecting  general  powers  of  sale  and  exchange,  377. 

such  powers  valid  if  consent  of  parties  beneficially  entitled  be 

requisite,  ib, 
or  they  are  collateral  to  estates  tail,  378. 
•ecus,  where  collateral  to  an  estate  in  fee,  tb. 

unless  they  are  to  be  exercised  with  consent  of  person  entitled  to 
the  estate,  ib. 
remarks  on  the  case  of  Ferrand  v.  fVilscn  (4  Hare,  344),  ib. 
if  limitation  be  too  remote  subsequent  limitations  are  void,  379, 
even  if  object  of  void  limitations  never  exist,  380. 
except  in  case  of  contingency  with  double  aspect  when  one  alternative 

is  within  limits  of  rule  against,  ib. 
gift  will  not  be  construed  as  made  on  two  events,  if  in  words  comprising 

only  one  event,  ib. 
subsequent  limitation  after  gifl  not  within  rule  must  accord  with  pre- 
vious valid  limitations,  ib. 
rule  against  not  applicable  where  gifl  vests  though  enjoyment  postponed 

beyond  limits  of  rule,  ib. 
difficulty  in  determining  whether  vesting  or  enjoyment  be  postponed, 

381. 
mode  of  construction  independent  of  results,  ib. 
question  of  postponement  immaterial  when  members  of  class  are  to  be 

ascertained  upon  death  of  testator,  182. 
absolute  gift  not  cut  down  by  subsequent  clause  obnoxious  to  rule 

against,  ib. 
estates  by  implication  not  raised  where  they  would  be  void  for  remote- 
ness, 383. 
executory  trusts  carried  out  so  as  not  to  infringe  upon  rule  against,  ib. 
general  intention  carried  out  by  the  doctrine  of  cy  pr^s  in  a  mode 

within  rule,  ib. 
by  giving  estate  tail  instead  of  life  interest  to  unborn  person,  ib. 
though  limitation  be  to  his  children  as  tenants  in  common  in  tail,  t^. 
not  if  effect  be  to  give  an  estate  to  persons  for  whom  the  testator  did 
not  intend  to  provide,  ib. 
nor  to  personal  estate,  384. 
nor  to  a  mixed  fund,  ib. 
nor  where  successive  life  interests  given,  ib, 
nor  where  children  of  unborn  tenant  for  life  take  fee  simple,  ib. 
nor  in  the  construction  of  deeds,  ib. 
exceptions  from  law  against  perpetuities,  Uf. 
in  the  case  of  corporations,  ib. 
charities,  t^. 
property  strictly  entailed  by  act  of  parliament,  385. 


863  INDEX. 

PERPETUITIES— conitniitfrf. 

grants  in  tail  under  94  &  S5  Hen.  8^  c.  20,  of  the  purchace  or  provision 

of  the  crown  for  public  senrices  of  which  reversion  is  in  the  crown, 

358. 
secus,  if  vested  in  private  person,  ib, 
reversion  in  crown  formerly  protected  by  prerogative,  may  now  be 

barred  under  the  Fines  and  Recoveries  Act,  tft. 
cannot  be  created  by  fraud  upon  84  &  35  Hen.  8,  c.  20,  by  taking 

reconveyance  from  crown  reserving  the  reversion,  ib. 

PLOUGHBOTE. 

who  entitled  to,  64. 
See  Estovers. 

POWERS. 

deriving  their  effect  from  the  Statute  of  Uses,  268. 
execution  of,  by  appointment  defeats  limitation,  264. 
appointment  under,  takes  effect  as  a  declaration  of  uses,  ib* 
principle  to  determine  whether  suspended  or  extinguished,  2B5. 
different  kinds  of,  ib, 
simply  collateral,  286. 

cannot  be  extinguished,  destroyed  or  aliened,  ib. 
not  simply  collateral,  ib. 
appendant  and  annexed  to  the  estate  may  be  suspended  or  extinguished, 

ib. 
charge  by  tenant  for  life  not  defeated  by  execution  of  power  of  leasing,  ib. 
demise  by  tenant  for  life  to  secure  annuity  not  defeated  by  exercise  of 

power  of  revocation  and  new  appointment,  887. 
lease  by  tenant  for  life  out  of  interest  not  defeated  by  lease  under 

power,  ib» 
tenant  for  life,  afler  aasignment  of  his  life  interest,  cannot  defeat  it 

exercising  power  of  advancement,  ib. 
assignment  of  life  interest  of  wife  by  husband  may  be  defeated  by  her 

exercise  of  power,  ib. 
of  revocation  and  new  appointment  only  suspended  to  extent  of  previous 

lease,  288. 
lessee  under,  cannot  set  up  grant  of  tenant  for  life  against  mortgagee 

under  power  in  same  instrument,  ib, 
appendant  may  be  extinguished,  289. 

alienation  of  life  interest  extinguishes  power  of  leasing  in  possession,  ib. 
alienation  extinguishes  general  power  of  appointment  by  will,  290. 
where  alienation  takes  place  by  bankruptcy,  ib. 
Badham  v.  Mee  overruled,  290,  291. 
conveyance  by  way  of  mortgage  or  to  secure  annuity  will  not  extinguish 

powers  of  sale  or  exchange,  292. 
or  of  leasing,  ib. 
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k  fortiori  where  there  is  reservation  of  power  of  leasing,  298. 

or  there  appears  to  be  an  intention  of  retaining  it,  ib. 
in  gross,  nature  of,  ib. 
nay  be  suspended,  294. 
not  extinguished  by  assignment  of  interest  of  tenant  for  life  or  years,  ib, 

nor  by  conveyance  of  fee  by  innocent  conveyance,  ib, 

secus,  if  it  were  tortious,  as  by  feofifment,  tfr. 
feofPment  has  no  longer  tortious  operation,  ib. 
after  alienation  of  life  interest,  tenant  for  life  may  appoint  reversion,  ib, 

or  exercise  powers  of  revocation,  ib, 
appendant  and  in  gross  formerly  destroyed  by  tortious  conveyances,  295. 

except  as  to  land  not  comprised  therein,  ib, 
in  gross  not  destroyed  by  acceptance  of  feoffment,  ib. 

after  execution  of  power  not  destroyed  by  feoffment  or  fine,  ib, 
lease  by  feoffment  under  power  good,  ib, 

or  by  deed  and  fine,  ib, 
simply  collateral  cannot  be  released,  t^. 

appendant  and  in  gross  may  be,  i(. 

by  release  to  person  having  freehold  defeasible  by  power,  ib. 
by  full  execution,  296. 
future  or  executory  may  be  released,  ib. 

may  be  released  partially,  ib. 

as  only  to  be  exercised  with  consent  of  another  party,  ib, 

or  under  certain  restrictions,  ib, 
to  appoint  estate  among  children  may  be  released,  ib, 

or  to  charge  with  portions,  ib. 
of  raising  portions  cannot  be  executed  by  tenant  for  life  contrary  to 

covenant  to  prejudice  of  mortgagees  of  his  life  estate,  297. 
general  power,  release  of,  ib. 
release  of,  by  father  will  not  be  given  effect  to,  so  as  to  vest  property, 

intended  for  children,  in  himself,  ib. 
release  of,  by  married  woman,  298. 
excessive  execution  of,  d06. 

to  appoint  to  children  does  not  authorize  appointment  to  grandchildren, 
ib. 

or  to  appoint  to  nephews  and  nieces  does  not  authorize  appointment 
to  grand  nephews  and  grandnieces,  ib. 

unless  intention  be  shown  to  include  them^  307. 
excess  in  execution  of  only  void,  where  excess  in  favour  of  stranger 

distinguishable,  ih. 
remainders  only  void  where  partial  interests  given  to  objects  of,  308. 
result  of  appointment  for  the  maintenance  of  an  object  of  the  power, 

his  wife  and  children,  ih. 
where  appointment  under  is  void  under  rule  against  perpetuities,  t6. 
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whether  restrictions  rendering  appointment  invalid  under  rule  against 

perpetuities  may  be  rejected,  308. 
fraud  on,  void  altogether,  ib, 

absolute  appointment  to  object  not  cut  down  by  gift  to  persona  not 
objects,  310. 
or  beyond  limits  of  power,  ib. 
gift  in  default  of  execution  of  a  delegated  power  valid,  ib, 
remainder  to  object  of,  good,  though  appointment  of  life  interest  to 
stranger  void,  311. 

life  interest  in  such  case  goes  as  in  default  of  appointment,  t6. 
where  carried  into  effect  by  the  doctrine  of  cy  pr^,  by  giving  parent, 

object  of  the  power,  an  estate  tail,  i6. 
does  not  extend  to  personal  estate,  t6. 

nor  unless  estate  tail  can  be  given  to  parent  for  benefit  of  children, 
312. 
doctrine  of  cy  pr^s  is  not  applicable  to  appointments  by  deed,  ib» 

for  what  reason,  313. 
limitation  to  object  of,  subsequent  to  and  dependent  on  invalid  appoint- 
ment to  persons  not  objects,  void,  ib. 

except  in  case  of  contingency  with  double  aspect,  when,  314. 
with  concurrence  of  objects  of,  appointment  may  be  made  to  parties  not 
objects,  ib» 
but  there  must  be  an  assent  to  or  execution  of  the  deed,  ib, 
settlement  upon  parties  not  objects  pursuant  to  agreement  before  execu- 
tion of  power  in  favour  of  object  of,  valid,  ib. 

and  by  consent  of  object  of  power,  a  power  instead  of  absolute 

interest  may  be  given  to  him,  315. 
under  such  power  he  may  appoint  to  parties  not  objects  of  original 
power,  ib. 
of  appointing  reversionary  fund  to  daughter,  may  be  exercised  on  mar- 
riage in  favour  of  her  and  her  husband  in  her  right,  316. 
in  equity,  excess  in  amount  appointed  under  only  bad,  317. 

or  in  time,  ib. 
80  at  law  where  excess  is  in  a  distinct  and  independent  limitation,  ib. 

unless  the  two  limitations  make  one  estate,  ib. 
though  larger  estate  given,  execution  of,  at  law  valid,  if  certain  specified 

lands  only  were  to  be  designated,  318. 
conveyance  to  trustees  for  benefit  of  wife  not  a  good  legal  execution  of 
a  power  to  jointure,  tb. 
secus,  in  equity,  ib. 
words  of,  may  render  a  creation  of  a  term  in  trustees  valid  at  law,  ib. 
excess  at  law  cannot  be  corrected  by  looking  at  instrument  giving,  ib. 
covenant  will  not  cut  down  legal  effect  of  grant  in  execution  of,  ib. 
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condition  not  ituthoriaed  by,  void,  51  &• 

will  not  raise  a  case  for  election,  319. 

but  gifl  under,  valid,  t&. 

to  charge  portions  for  younger  cbildreu  authoriasea  reatraint  upon  antici- 
pation during  coverture,  ib. 

of  appointment  and  selection  authorizes  condilioo^l  Hmitatioa  Qv^r  of 
one  share  in  favotH*  of  other  objects  in  certain  events,  Uh 

where  the  excess  and  execution  of,  are  not  diatioguisbable,  %h^  whole 
appointment  is  bad»  320. 
See  Appointment;  PsaPETUiTijta. 

PRESCRIPTION. — 5ee  Advowson ;  Easements;  Commons. 

PRESENTATIONS, 
nature  of,  155. 

See  Advowson. 

RECITALS. 

when  estates  or  interests  are  conferred  by  knplieatioa  ffom,.  537-^/1^41. 
See  Imflication, 

RECOVERY.— 5ce  Estate  Tail. 

RECTOR.— iS'ee  E9Tover6  ;  Parson. 

RECTORIES. 

sinedure  now  abolished,  154. 
See  AoyowsoNs. 

RENEWALS  OF  LEASEHOLDS.— iS'ee  Leaseholds. 

RENT. 

different  kinds  of,  173. 

rent-service,  what  constitutes,  ib, 

distress  incident  to  reversion  on  nonpayment  of,  174. 

origin  of  the  right  of  distress,  ib, 

rentcharge,  what  constitutes,  ib. 

power  of  distress  is  there  given  by  deed  or  will,  ib* 

distress  without  grant,  is  incident  to  rent  for  equality  of  partition,  i&. 

or  for  equality  of  exchange,  ib, 

or  to  widow  in  lieu  of  dower^  ib, 
rent-seek,  what  constitutes,  175. 
of  assize,  ib. 
chief  rents,  t^. 
quit  reQt9,  ib, 
all  by  statute  made  recoverable  by  distreas^  ib» 

but  must  be  brought  within  it,  ib, 
not  necessary  for  payment  to  have  been  made  for  three  consecutive 
years,  ib. 

T.L.C.  3  K 
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payments  not  issuing  out  of  lands  mere  annuities,  175. 

not  necessarily  reserved  in  money,  ib, 

must  be  certain  or  reducible  to  a  certainty,  t^. 

roust  not  consist  of  part  of  annual  profits  of  land,  176. 

tbongh  part  of  ore  of  mines  may  be  reserved  as,  ib. 

royalty  on  bricks,  ib. 

distinction  between  reservation  and  exception,  tb. 

can  only  issue  out  of  corporeal  hereditaments,  ib* 

not  in  general  out  of  incorporeal  hereditaments,  ib, 

as  a  common  or  advowson,  ib, 
but  sum  may  be  recovered  as  a  debt,  ib, 
but  may  be  reserved  out  of  reversion  or  remainder,  ib. 

or  a  seignory,  ib. 

or  by  statute  out  of  tithes,  ib. 
though  now  commuted  for  rentcharge,  177. 
out  of  incorporeal  hereditaments  may  be  reserved  by  crown,  A. 
may  be  reserved  out  of  vesture  or  herbage  of  land,  ib. 
where  reserved  out  of  two  things,  will  issue  from  one  only,  wheoi  ib. 
can  only  be  reserved  to  lessor  and  his  heirs,  ib. 

not  to  a  stranger,  ib. 

or  even  to  heir-at-law  after  death  of  ancestor,  t&. 

though  he  would  take  by  descent  as  incident  to  the  reversion,  ib. 
rentcharge  may  be  limited  to  a  person  in  fee,  ib. 
rent-service  in  fee  cannot  be  reserved  to  subject  since  statute  Quia 
Emptores,  ib. 

it  would  be  good  as  a  rentcharge,  178. 
or  rent-seek,  ib. 
rentcharges  in  fee  common  in  some  towns,  t^. 
may  be  limited  in  tail,  ib. 

for  life,  ib. 
pour  autre  vie,  ib. 
occupancy  of,  ib. 

in  fee  or  tail  liable  to  curtesy  and  dower,  t^. 
rentcharge  may  be  granted  in  remainder,  t^. 
may  commence  in  futuro  if  granted  de  novo,  ib. 
if  in  esse,  not  grantable  at  common  law  to  commence  in  futuro,  ib. 
under  Statute  of  Uses,  ib. 
where  payable,  ib, 
at  what  time  it  becomes  due,  ib. 

amount  of,  and  what  deductions  may  be  made  therefrom,  179. 
underlessee  may  pay  superior  lessor  arrears  of,  when,  180. ' 
tenant  of  mortgagor  in  possession  may  plead  payment  of  the  mort- 
gagee, ib. 

not  a  mere  notice  to  pay,  t^. 
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mode  of  payment  of,  1 80. 

landlord's  remedy  for,  not  suspended  by  having  taken  security,  ib, 
reserved  generally^  payable  to  person  entitled  to  the  reversion,  181. 
not  apportioned  at  common  law  in  respect  of  time,  ib. 

when  by  statute,  182 — 184. 

statute  extends  to  Scotland,  185. 
nature  of  instrument  referred  to  by  statute,  tb. 

statute  not  applicable  on  death  of  party  seised  in  fee,  ib, 

nor  to  rents  payable  by  tenants  from  year  to  year  not  secured 
by  instrument  in  writing,  ib, 

nor  where  tenancy  determined  by  landlord,  186. 

but  applicable  to  composition  for  tithes,  ib, 
recoverable  by  succeeding  landlord  or  owner,  after  death  or  cesser  of 

estate  of  his  predecessor  to  end  of  current  year  of  tenancy,  ib. 
apportionable  at  common  law  on  division  of  the  land,  ib. 

as  on  purchase  of  part  of  land  by  owner  of  rent-service,  ib, 

on  surrender  by  lessee  of  part  of  land  to  lessor,  ib, 

on  entry  of  lessor  on  part  of  land  for  forfeiture,  ib, 

on  devise  or  grant  of  part  of  the  reversion,  ib, 
distinction  between  grant  and  reservation  of,  ib, 
apportioned  on  release  of  part  of  rentcharge,  187. 

or  where  part  is  extended  on  a  scire  facias,  ib. 

or  on  an  elegit,  t6. 

or  descends  to  grantee,  ib, 

or  where  tenant  is  evicted  from  part  of  lands  by  title  paramount  to 
his  landlord,  ib. 
suspended  on  eviction  from  part  of  lands  by  landlord,  ib, 
apportionment  where  part  of  lands  taken  under  Lands  Clauses  Consoli- 
dation Act,  ib, 

or  under  the  Church  Building  Acts,  t6. 
remedies  for  enforcing  payment  of,  ib. 

by  action  for  rent,  ib, 

by  condition  of  re-entry,  or  for  making  void  the  lease  on  nonpay- 
ment of,  ib. 

on  desertion  of  premises  by  tenant,  188. 
remedy  of  distress  to  recover,  ib, 

in  general  all  personal  chattels  may  be  taken  by  distress  for  arrears,  ib, 
fixtures,  not  removable  without  injury,  cannot  be  taken,  ib, 
sheaves  or  cocks  of  com  &c.,  may  now  by  statute  be  taken,  ib, 

and  growing  corn,  grass  or  other  product,  ib, 

not  young  trees  in  a  nursery,  i^. 

but  growing  crops  cannot  be  distrained  by  grantee  of  annuity 
under  a  power,  ib, 

3k2 
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chattels  intrusted  to  person  to  bestow  labour  on  privil^d  from  dis- 
tress, 188. 

and  property  of  persons  at  an  inn^  189. 
things  in  actual  use  pri? ileged  from  distress  fori  t^« 

and  things  in  custody  of  the  law,  t6. 

as  things  distrained,  damage  feasant,  ib. 

or  taken  in  execution,  ib. 

but  not  goods  in  custody  of  messenger  in  bankruptcy,  ib. 

nor  crops  left  on  the  premises,  though  seized  and  sold  by  sheriff, 
ib. 

things  ferae  naturae  privileged,  ib. 

semble,  dogs  are  not,  ib. 

nor  deer  in  private  inok)sure,  ib. 
some  things  conditionally  privileged  if  other  goods  sufficient  for  dis- 
tress, ib. 

as  beasts  of  the  plough,  ib. 

utensils  or  instruments  of  trade  or  occupation,  ib. 
landlord  not  obliged  to  distrain  grass  or  growing  crops  before  things 

conditionally  privileged,  190. 
Queen  may  distrain  on  any  lands  occupied  by  tenant,  ib. 
lessor  in  general  can  only  distrain  on  demised  premises,  ib* 

cattle  or  stock  may  be  distrained  on  commons  of,  ib. 
when  landlord  may  follow  and  distrain  cattle,  ib. 
when  fraudulently  removed  to  prevent  distress  for,  ib* 
at  what  time  distress  can  be  made,  ib. 

not  after  term  ended  at  common  law,  191. 

when  by  statute  after  determination  of  lease,  ib. 
continuance  of  title  must  be  alleged  upon  an  avowry  at  oommon  law^  ib. 
distress  for,  may  be  taken  by  landlord,  ib. 

or  his  agent  or  bailifl^  under  warrant  of  distress,  ib. 
where  there  are  several  landlords,  ib. 

person  distraining  for,  due  to  himself,  may  justify  as  bailiff,  ib. 
ratification  of  distress  by  landlord  sufficient,  192. 
legal  justification  on  distress,  though  not  for  cause  formerly  assigned, 

sufficient,  ib. 
tenant  may  prevent  distress  by  tender  of  sufficient  sum  to  landlord  or 

bailiff,  ib. 
outer  door  must  not  be  broken  open  to  make  distress,  ib* 

bat  may  be  opened  in  usual  manner,  tit. 
inner  doors  may  be  broken  open,  t6* 

landlord  occupying  upper  floor  entering  by  taking  up  boarded  floor,  ib. 
what  acts  will  be  sufficient  to  make  distress,  ib, 
things  seized  may  be  taken  away  for  temporary  purpose,  ib. 
inventory  of  things  seized,  ib. 
notice  of,  where  to  be  left,  ib. 


INDEX.  869 

RE^T— continued. 

want  of  notice  does  not  render  distress  invalid,  193. 

inaccuracy  in  stating  amount  for  which  distress  made  not  actionable,  t6. 

remedy  when  goods  fVaudulently  and  clandestinely  conveyed  away 

and  detained,  ib, 
goods  seized  by  distress,  at  common  law  only  a  pledge  for  payment 

of  rent,  ib, 
as  to  impounding  of  distress,  ib, 
may  now  be  secured  on  premises,  t6. 
impounding  growing  crops,  194. 
landlord  may  now  sell  things  seized  by  distress,  f5. 

and  goods  fraudulently  and  clandestinely  removed,  t6. 
as  to  appraisement  of  goods,  ib. 
as  to  calculation  of  time  of  sale,  lb. 

remedies  against  wrongful  proceedings  to  obtain  payment  of,  195. 
abase  of  authority  to  distrain  formerly  rendered  landlord  a  trespasser 
ab  initio,  ib, 

law  now  altered,  ib, 
tenant  may  recover  satisfaction,  t6. 

unless  amends  tendered  by  landlord  before  action,  i6« 
damages  where  stranger  distrains,  ib, 

courts  of  common  law  may  compel  specific  delivery  up  of  chattels,  ib. 
remedies  against  landlord  for  improper  distress,  ib, 

where  no  rent  due,  ib, 
goods  may  be  recovered  by  tenant  by  replevin  until  question  tried,  ib. 
bond  with  sureties  given  by  tenant  to  sheriff  to  prosecute  suit  with 

effect  and  without  delay,  ib, 
proceedings  in  replevin  commenced  in  county  courts,  ib. 

removable  by  certiorari,  when,  ib, 
bond  still  given  to  sheriff*,  ib. 

not  void  though  taken  by  judge,  t^. 
result  of  action  of  replevin,  t6. 
extinguishment  of  rents,  1 96. 

by  surrender  of  lease,  ib, 

by  release  of  the  whole  of  the  land  from  a  rentcharge,  ib. 

by  unity  of  possession  of  the  rent  and  land,  ib, 

as  on  purchase  of  tenancy  by  lord,  ib, 

will  be  only  suspended  if  interest  in  land  purchiised  be  of  shorter 
duration  than  rent,  ib, 
purchase  of  part  of  the  land  extinguishes  rentcharge  issuing  thereout,  ib, 
secus,  in  the  case  of  a  rent-service  which  would  be  apportioned,  ib, 

unless  rent-service  entire,  ib, 
where  tenant  chargeable  with  the  whole  services,  t6. 
devise  of  part  of  land  to  grantee  of  rentcharge  extinguishes  it,  ib. 
secus,  if  it  descend  to  him,  197. 
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R£NT— con/tmiAi. 

release  of  part  of  land  from  rentcharge  extingiiishes  the  whole  rent,  197. 
modes  resorted  to,  to  prevent  extinguishment  of  rentcharge,  ib» 
tenant,  after  eviction  by  perstm  chiming  paramount  to  his  landlord,  not 

bound  to  pay,  ib. 
secus,  after  mere  trespass  of  landlord,  a6. 

or  eviction  by  a  stranger,  a6. 
eviction  by  landlord  from  part  of  land  creates  suspension  of  entire,  ik 
apportionment  of,  on  eviction,  by  person  daiming  paramount  to  landlofd, 

from  part  of  premises,  198. 
none  distrainable  for,  if  tenant  could  not  obtain  possession  of  part  of 

premises  in  consequence  of  paramount  title  of  another,  ib, 
protection  of  tenant  against  eviction  may  be  matter  of  contract,  afr* 
payable,  though  premises  burnt  down,  wb, 
extinguished  by  merger  of  the  reversion,  in  an  ulterior  remainder  or 

reversion,  afr. 
on  surrender  of  renewable  leaseholds,  where  there  were  underlessees,  199. 

law  now  altered,  a6. 
rentcharge  sinks  into  land  on  death  of  owner  intestate  and  without 

heirs,  a6. 
extinguished  by  nonpayment  for  twenty  years,  ib. 
limitation  of  time  does  not  apply  to  an  action  on  a  ccAateral  covenant 

for  rent  charged  on  land,  ib. 
no  general  occupancy  of  a  rent,  32. 
might  be  a  special  occupancy,  ib. 

RENTCHARGE..^S»  Rsht. 


RENT^ECK.-5«  Rent. 

RENT-SERVICE.— See  Reht. 

RENTS. 

fee  passes  by  devise  of,  to  a  person,  his  heirs  and  assigns,  592. 

REPAIRS. 

tenant  at  wiU  not  liable  for,  13. 

REPLEVIN. 

action  o^  for  improper  distress,  195. 
See  Rbht. 

RESTRAINT. 

upon  alienation,  794. 
See  Condition. 

RULE  IN  SHELLEY'S  CASE, 
terms  of,  482. 
its  origin,  ib. 
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RULE  IN  SHELLEY'S  CASE'-continued. 
is  a  rule  of  law,  not  of  construction,  483. 
is  applicable  to  limitations  of  legal  and  equitable  estate,  t6. 
to  uses  and  trusts,  ib, 
to  copyholds  and  freeholds,  ib. 

to  lands  held  for  a  life  or  lives  and  subject  to  a  quasi  entail,  ib. 
limitations  to  ancestor  and  his  heirs  must  be  in  the  same  instrument,  ib. 
will  and  a  schedule  to  it  considered  one  instrument,  ib, 

so  it  seems  a  will  and  a  codicil  or  codicils,  484. 
doubtful  whether  a  deed  conferring  and  a  deed  executing  a  power 

would  be  held  one  instrument,  i6. 
not  applicable  where  one  limitation  is  legal  and  the  other  equitable,  ib. 
but  it  is  where  both  limitations  are  legal,  though  a  trust  attaches 
to  one  of  them,  t6. 
is  applicable,  though  freehold  may  determine  in  life  of  ancestor,  485. 
or  before  there  can  be  an  heir,  486. 
or  though  freehold  arises  by  implication,  ib. 
will  not  operate  where,  after  a  life  interest  to  wife,  there  is  a  limitation 

to  heirs  to  be  begotten  on  the  body  of  wife  by  the  husband,  ib, 
but  will  operate  as  to  a  moiety  where  limitation  is  to  the  heirs  of  the 

body  of  persons  who  cannot  intermarry,  ib, 
where  a  life  interest,  jointly  or  successively,  to  husband  and  wife,  or 
persons  capable  of  being  such,  followed  by  limitation  to  heirs  of  their 
bodies,  heirs  take  by  descent,  ib. 
operates  where  life  estate  to  wife  is  followed  by  limitation  to  heirs  of 

her  body  by  the  husband  begotten,  487. 
operates,  though  trustees  to  preserve  contingent  remainders  are  inter- 
posed, ib, 
or  there  is  a  declaration  that  freehold  is  to  be  without  impeachment 

of  waste,  ib. 
or  there  is  a  power  of  jointuring,  ib. 

or  an  express  declaration  that  ancestor  shall  only  have  a  life 
estate,  488. 
operation  of,  not  prevented  by  words  of  limitation  not  inconsistent  with 
previous  limitation,  489. 

though  trustees  to  preserve  contingent  remainders  are  interposed, 

or  heirs  of  the  body  are  directed  to  assume  testator's  name,  ib, 
or  the  devise  over  depends  on  ancestor  leaving  no  issde  living  at 

his  death,  ib, 
or  that  limitation  to  the  heirs  male  of  the  ancestor  is  restricted  to 
such  as  live  to  attain  twenty-one,  their  heirs  and  assigns  for 
ever,  ib. 
words  modifying  usual  course  of  descent  of  estate  tail,  by  giving  it  to 
issue  jointly,  after  a  limitation  to  heirs  of  the  body,  rejected,  ib. 
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Doe  V.  Goff  (1 1  East,  668)  overrakd  by  Jenon  v.  Wright  (£  Bligfa,  1), 

490,  491,  492. 
does  not  operate  where  course  of  descent  is  idtered  by  superadded  words, 
49d. 
or  they  show  that  "  heirs  of  the  body  "  meao  first  and  other  sons' 

children  or  sons,  t^,  494. 
but  superadded  words  must  be  inconsistent  with  previous  limita- 
tions to  the  heirs  male,  494. 
and  not  merely  ambiguous,  495. 
will  operate  where  the  words  '^  son"  or  ''child"  are  synonymous  with 
heirs  male  or  heirs  general,  496. 

•o  where  there  is  a  devise  to  a  person,  and  if  he  ^ied  not  having 
a  son,  ib. 
'''eldMt  son"  sometimes  a  word  of  limitation,  i6. 
word  "  child"  used  as  nomen  oollectivum,  497. 
operates  where  word  "issue"  is  used  as  syncnynioos  with  heirs  of  the 

body,  t^. 
sop^added  words  describing  issue  of  the  same  khid  will  not  convert 

issue  into  a  word  of  purcliase,  t6. 
doctrine  of  general  and  particular  intent  now  exploded,  498. 
rule  of  GonsCructioB  at  present  adopted  in  the  place  of,  it. 
limitation  to  heirs  general  superadded  to  word  ^  issue"  will  not  make  it 
a  word  of  purchase,  ib. 

though  there  be  no  limitation  over  in  default  of  issue,  499^ 
a  limitation  to  a  man  for  life,  and  after  his  decease  to  and  amongst  his 
issue,  will  give  him  an  estate  tM\  ib, 
or  if  limitation  be  to  his  issue  as  tenants  in  common,  lA* 
effect  of  devise  over  '*  in  case  no  issue  lived  to  attain  twenty-one/'  &» 
limitation  to  a  man  for  life,  with  remainder  to  his  issue  in  fee  with  words 

of  distribution,  issue  will  take  as  purchasers,  500. 
the  teirm  **  issue"  may  be  used  in  the  aense  of  children,  when,  502, 
or  to  mean  sons,  509, 
or  sons  and  daughters^  ib* 
how  far  applicable  to  executory  as  distinguished  from  executed  trusts,  ib. 
limitation  to  A.  for  life,  and  after  his  decease  to  the  heirs  of  his  body, 

in  marriage  articles  issue  take  by  purchase,  ib. 
distinction  between  executory  trusts  in  marriage  articles  and  wills,  504. 
in  wills,  intrinsic  evidence  necessary  to  show  that  heirs  4t£  the  body  are 
words  of  purchase,  ib. 

as  where  lite  interest  is  4o  be  conveyed  to  person  ''  without  im- 
peachment of  waste,"  t^. 
or  there  are  trustees  to  preserve  contingent  remainders,  ib. 
or  there  is  direction  that  ancestor  should'  not  have  power  to  bar 
the  entail,  ibi 
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RULE  IN  SHELLEY*S  CASE-^-cmtinued. 
how  far  applicable  to  pereonahy,  701. 
See  Absolute  Intesbbt. 

RULE  IN  WILD'S  CASE. 

devise  to  a  person  and  his  children  or  issue*  if  be  has  none  at  tim^  of 

devise,  give  him  estate  tail,  545. 
if  there  are  children,  parent  and  children  take  as  joint-tenants,  646. 

unless  where  word  "children"  be  a  word  ofliiaitaition,  547. 
whether  it  is  applicable  to  personalty,  ib. 
bequest  to  parent  and  children  simpliciter,  there  being  children  in 

existence,  gives  a  joint  interest  to  parent  and  children,  549. 
slight  indication  of  intention  gives  life  interest  to  parent,  ib, 

aa  by  the  term  "  children"  bemg  explained  to  mean  heirs,  tft. 

or  by  direction  to  secure  profits  for  sefMirate  use  of  parent,  being 

a  married  woman,  &50. 
or  for  the  use  of  the  children,  t^. 
different  views  adopted  in  De  WUte  v.  De  WitU  (11  Sim.  41),  and 
Bustard  v.  Saunders  (7  Beav.  92),  ib, 

often  confounded  with  the  resolution  in,  551. 

SEISIN. — See  Curtesy  ;  Dower. 

SEPARATE  ESTATE. 

of  wife  for  life  does  not  exclude  curtesy  of  husband,  89, 
with  clause  against  anticipation,  805. 
See  Condition. 

SHELLEY'S  CASE.— 5«e  Rule  im  Shelley's  Case. 

SIMONY. 

definition  of,  160. 

statute  against  (dl  Eliz.  c.  6),  161. 

is  ooramitted  by  presentation  of  a  person  to  a  benefice  for  Qioneyi  162, 

even  if  patron  be  not  privy  to  contract,  ib, 
contract  to   procure    presentation  in  consideration  of   marriage  si- 
rooniacal,  ib, 

unless  contract  be  independent  and  without  consideration!  ib, 
contract  to  pay  annuity  to  widow  of  last  incumbent  not,  ib» 

so  likewise  not  to  be  absent  from  living,  ib, 
statute  against,  not  to  be  evaded,  163. 
where  person  usurps  right  to  present^  ib, 
donative  within  31  Eliz.  c.  6,  ib. 
punishment  and  consequences  of,  ib. 

See  Advowsok. 

SPECIAL  OCCUPANCY. 

See  Tenant  pour  autre  Vie. 


^ 
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SPECIFIC  PEItFORMANCE. 

of  agreemeot  for  a  tenancy  at  wiU  not  enforced,  13» 
nor  for  a  tenancy  from  year  to  year,  15. 

SUFFERANCE.— &ff  Tbnant  at  Suffekamcb. 

SUPERSTITIOUS  USES. 

definition  of,  428.  I 

as  to  Roman  Catholics,  t6. 
Jews,  ib. 
bequest  for  purposes  of  Protestant  Dissenters  valid,  429. 

for  Roman  Catholics  put  on  same  footing  as  Protestant  Dis- 
senters, ib. 
for  masses  for  the  souls  of  deceased  persons^  void,  ib, 
Jews  put  on  same  footing  as  Protestant  Dissenters,  ib. 
gift  for  charitable  purposes  appropriated  by  sign  manual  of  the  crown,  t6. 
if  no  charitable  object,  it  goes  to  the  residuary  legatee  or  next  of 

kin,  430. 
See  Charities. 

TENANT  AT  SUFFERANCE, 
the  nature  of  his  estate,  8. 
his  possession  at  first  rightful,  ib. 
is  not  succeeded  by  his  heir,  ib. 
cannot  exist  as  against  the  crown,  ib. 
mortgagor  in  possession  when  considered  as,  11. 
tenant  at  will,  on  determination  of  will  becomes,  19. 
cannot  convey,  assign  or  demise  his  estate,  8. 

except  so  as  to  bind  himself,  ib. 
cannot  take  a  release  from  his  landlord,  ib. 

estate  of,  was  implied  to  prevent  adverse  possession  commencing,  ib. 
doctrine  of  nonadverse  possession  abolished,  ib. 
may  grant  copyholds,  9. 

mode  in  which  owner  of  estate  proceeds  against,  for  possession,  ib. 
not  entitled  to  emblements,  ib* 
not  liable  to  rent  until  notice  to  quit,  ib» 
afler  giving  or  receiving  notice  liable  to  double  rent,  ib. 
other  remedies  against  tenants  holding  over,  ib. 
becomes  tenant  at  will  if  owner  assents  to  his  possession,  10* 

See  Emblements  ;  Guardian  ;  Husband  ;  Mortgagor  ;  Parti* 
cular  Estates  ;  Trustee. 

TENANT  AT  WILL, 
nature  of  his  estate,  9. 
it  may  be  created  by  express  words,  10. 

or  by  implication,  ib. 
person  in  possession  with  consent  of  owner  is,-  when,  ib.  \ 

or  under  a  contract  for  a  purchase  or  lease,  ib.  , 
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TENANT  AT  WILL— con/mikfrf. 

vendor  in  possession  after  conveyance  is  not,  9. 
in  the  absence  of  contract  he  must  pay  compensation  for  use  and  occu- 
pation, ib. 
unless  occupation  has  not  been  beneficial,  ib, 

or  in  the  case  of  a  purchaser  when  the  vendor  has  failed  to  make 
a  title,  ib» 

except  for  occupation  after  contract  is  at  an  end,  ib» 
mortgagor  in  possession  when  tenant  at  will,  10^  !!• 
cestui  que  trust  in  possession  is,  when,  11. 
inclination  of  courts  make  him  tenant  from  year  to  year,  llS. 
estate  of,  may  be  determined  by  either  party,  9,  12. 
on  the  part  of  the  lessor  by  his  entry,  12. 

by  express  notice  to  quit,  ib. 

by  feoffment  with  livery  of  seisin,  ib. 

by  agreement  to  sell  to  tenant,  ib. 

not  by  ordinary  conveyance  until  notice,  ib. 

by  vesting  order  on  insolvency  of  lessor  with  notice,  ib^ 

by  acts  of  lessor  on  land  inconsistent  with  tenancy,  ib. 
as  cutting  trees,  putting  in  cattle,  cutting  drains,  ib* 
making  a  lease,  13. 

but  not  if  such  acts  were  consistent  with  the  tenancy,  ib. 
estate  of,  will  be  determined  by  death  of  lessor  or  lessee^  ib» 

See  Emblements. 
not  by  marriage  of  female  lessor,  ib. 

nor  by  the  death  of  her  husband,  ib. 

nor  by  the  death  of  one  of  two  lessors  or  lessees,  ib, 
estate  of,  may  be  determined  by  himself  by  notice,  ib* 

or  by  acts  inconsistent  with  tenancy,  ib* 
when  estate  of,  determines  he  becomes  trespasser  or  tenant  at  suffer- 
ance, ib, 
specific  performance  for  a  tenancy  at  will,  not  enforced  in  equity,  ib. 
when  entitled  to  emblements,  ib. 
not  liable  for  repairs,  ib. 
nor  for  permissive  waste,  ib. 
liable  for  active  or  voluntary  waste,  14* 

TENANTS  IN  COMMON, 
take  by  purchase,  726. 
hold  by  several  titles,  ib. 

or  by  one  title  and  several  rights,  ib. 
no  survivorship  between,  ib, 
distinction  between,  and  joint-tenants,  ib, 
wife  of,  entitled  to  dower,  46. 
partition  may  be  effected  voluntarily,  726. 

or  by  compulsory  proceedings  in  equity,  ib. 
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TENANTS  IN  COMMON- 

in  a  deed  a  tenaocy  in  oonnnon  will  be  created  by  a  limitation  to  two  or 
more  penom  equally  to  be  divided  between  tbem,  7M. 

or  without  words  of  division  when  ettaCes  are  giten  to  penom  b 
different  capadties,  7t7. 
n  to  two  biihopa  and  tfaeir  aiKceeaora,  t& 
or  two  paraons  and  their  succesaors,  ib. 

or  to  a  panoa  and  Im  anccecaon  and  a  layman  and  hh  heira,  ib. 
or  a  biabop  and  fiia  sacceaBOra,  and  the  same  bishop  wd  his  bein, 

ib. 
or  to  tbe  Iting  and  to  a  snbject  and  their  beirs,  ih. 
or  if  the  crown  descend  to  one  of  two  joint-tenants,  J6, 
or  if  there  be  caavtjnocK  to  two  persons,  ai  to  one  moiety  to  one 

and  bis  heirs,  as  to  other  moiety  to  tbe  other  and  his  heirs,  ib. 
or  if  a  person  conveys  moiety  of  lands  to  another,  ib, 
lessee  for  life  of  one  joint-tenant  and  other  joint-tenant*  bold  as,  A. 
the  lessees  of  two  joiot-tenents  bold  as,  728. 
where  one  oT  two  lessees  for  life  grants  to  a  strai^r,  altbough  lease 

be  to  tbem  *  and  tbe  longer  lirer  of  thetn,"  tft. 
tbe  aKenee  of  a  parcener  and  the  other  parcener  bold  m,  ib. 
may  be  so  by  prescription,  tft. 
but  not  joint-tenants,  ib. 
(H  a  mil  a  tenancy  in  common  will  be  created  by  words  oTdrriaion,  ib. 
as  where  property  is  "  to  be  divided,"  ib. 
"equally  divided,"  ib. 

to  be  distributed  in  "joint  and  equal  proportiotts,"  ib. 
or  is  given  "  to  and  amongst "  persons  "  equally,"  ib. 
"  share  and  share  alike,"  ib. 
"  in  equal  moieties,"  ib. 

"amongst"  or  "between"  them  " respectively,"  ft. 
or  "  to  each"  of  several  persons,  729. 
"  to  each  of  their  respective  tteirs,  ib, 
subsequent  words  may  convert  joint-tenancy  into  tenancy  in  common,  ib. 
and  a  direction  to  persons  to  pay  moiety  of  an  annual  cbarge,  ib. 
and  tenancy  in  common  by  subsequetit  words  may  be  converted 

into  joint-tenancy,  ib. 
as  by  gift  over  to  take  effect  after  tbe  decease  of  the  survivor  of 
several  persons,  ib. 
but  intention  must  be  clear,  ib. 
ay  be  created  with  benefit  of  survivorship,  ib. 

&«Joi(tT-TKHANTs;  Parcbmebs;  Tenants jnCohkoh;  Tekakts 
BT  Ektisbtieb. 
tNT  IN  TAIL. 

)t  bound  to  keep  down  interest  on  mortgage,  59. 
Set  EsTitTE  Tail. 


INDEX.  ,  877 

TENANT  IN  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT. 
estate  arises  on  death  of  one  of  two  tenants  in  special  tail  without  issue, 
S6. 

or  on  the  death  of  issue  in  the  life  of  the  survivor,  t^ 

why  so  called,  i6. 
neither  of  two  tenants  in  tail,  hushand  and  wife,  will  become,  from  im- 
probability of  their  having  issue,  ib» 
estate  of,  arises  by  operation  of  law,  37. 
not  by  an  act  or  limitation  of  parties,  ib. 

divorce  of  special  tenants  in  tail,  makes  them  joiht-tenants  for  life,  ib» 
Lord  Eldon's  remarks  on  Lewis  Bowles's  Case^  ib* 
incidents  of  estate  of,  as  to  quantity,  the  same  as  that  of  tenant  for  life,  i&. 

differs  from  it  in  qualities  and  privileges,  ib. 
he  may  commit  waste,  as  in  cutting  timber,  f6. 

and  has  a  property  in  the  timber,  ib. 
privileges  of,  are  in  respect  of  privity  of  his  estate,  lb, 

will  not  pass  to  his  assignee,  who  is  mere  tenant  for  life,  ib. 
Fines  and  Recoveries  Act  does  not  extend  to,  ib. 

TENANT  POUR  AUTRE  VIE. 
lowest  estate  of  freehold,  S%, 
how  it  arises,  ib, 
general  occupancy  at  common  law  on  death  of,  ib, 

or  hts  grantee,  tb, 
no  general  occupancy  against  the  king,  ib, 
special  occupancy  on  death  of,  when  estate  limited  to  his  heirs,  ib, 

or  his  executors  or  administrators,  ih, 
heir  of,  took  as  special  occupant  where  limitation  over  was  to  heirs, 

executors  and  administrators,  t6. 
no  general  occupancy  of  a  rent,  ib. 

might  be  a  special  occupancy  of  a  rent  in  the  heir,  not  it  seems  in  exe- 
cutors or  administrators,  though  named,  33. 
general  occupancy  abolished,  ib, 
estate  pour  autre  vie  devisable,  ib, 

is  assets  for  debts,  and  distributable  as  personal  estate,  ib, 

and  rentcharge  pour  autre  vie  goes  to  personal  representatives,  tb, 
estate  of,  may  be  limited  by  way  of  remainder,  34. 
remainderman  takes  as  special  occupant,  ib, 
may  take  as  quasi  tenant  in  tail,  ib, 
has  an  absolute  interest  on  birth  of  issue,  ib, 
may  bar  the  remainder  over  by  ordinary  assurance,  ib, 

by  a  renewal  of  a  lease  for  lives,  ib, 

by  assignment  of  a  mortgage,  ib, 

by  a  new  charge,  ib, 

by  creation  of  a  new  equity  of  redemption,  ib. 
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TENANT  POUR  AUTRE  WlFr-caniinued. 
•    secus,  by  mere  coocunrence  in  transfer  of  mortgage,  34. 
nor  by  a  mere  will,  ih. 
concurrence  of  tenant  for  life  requisite  to  bar  subsequent  limitations,  ib. 
without  concurrence  of  tenant  for  life  can  bar  his  own  issue,  35. 
no  general  occupancy  of  copyholds,  ib. 
may  be  a  special  occupancy,  ib, 
where  no  special  occupant  of  copyholds  pour  autre  yie,   they  go  to 

personal  representatives,  ib. 
law  as  to  special  occupancy  under  the  New  Wills  Act,  ib. 
semble,  general  occupancy  may  exist  in  the  interval  between  death  of 

tenant  pour  autre  vie  and  the  taking  out  of  administration,  ib. 
order  may  be  made  to  produce  cestui  que  vie,  when,  36. 
no  curtesy  of  estate  of,  38. 

TENANT  FOR  LIFE. 

power  of,  to  convey  fee  to  railway  companies,  54. 

or  to  sell  or  mortgage  for  payment  of  a  testator's  debts,  ib. 
to  charge  inheritance  with  money  for  draining  and  permanent  improve- 
ment, ib. 
not  entitled  ordinarily  to  compensation  for  improvements,  ib. 

See  Emblements  ;   Estate    for  Life  ;  Leaseholds  ;   Re- 
newal OF  Leaseholds  ;  Title  Deeds. 
bound  to  keep  down  out  of  income  interest  on  mortgage,  59. 
though  he  has  an  absolute  power  of  appointment,  t6. 
though  charge  be  made  by  will,  and  the  debts  be  by  simple 
contract,  ib. 
bound  to  keep  down  interest  only  of  value  of  redeemable  annuity,  ib. 

and  to  pay  off  arrears  out  of  increased  income,  ib. 
mortgagee  purchasing  life  interest  bound  to  apply  surplus  rents  in  ^y- 

ment  of  interest,  60. 
tenant  for  life  paying  interest  beyond  rents  will  have  a  charge  on  the 

inheritance,  ib. 
whether  arrears  of  annuity  on  death  of  a  tenant  for  life  are  to  be  thrown 

on  corpus,  ib. 
not  liable  to  arrears  of  interest  of  previous  tenant  for  life,  6L 
husband  and  wife  not  bound  to  keep  down  interest  on  inheritance  of  the 

wife,  ib. 
entitled  to  interest  of  surplus  on  sale  of  mortgaged  estate,  ib. 
may  redeem  the  estate,  ib. 

or  must  contribute  on  redemption  by  remainderman,  ib. 
proportion  in  which  contribution  must  be  made,  ib. 

TENANT  FROM  YEAR  TO  YEAR. 

estate  of,  arises  by  contract  express  or  implied,  14. 
is  implied  on  payment  of  yearly  rent,  ib. 
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TENANT  FROM  YEAR  TO  YEAR— «m<mt«frf. 

on  a  general  letting,  14.  .  ^ 

on  payment  of  rent,  where  a  person  is  in  possession  under  a  void  con- 
tract for  a  purchase  or  lease,  ib, 
implication  arises  in  case  of  a  corporation,  t5. 

but  not  if  rent  be  not  paid  with  reference  to  a  year  or  some  aliquot 

part  of  a  year,  ib. 
or  if  there  be  an  express  intention  to  create  a  tenancy  at  will,  ib. 
implication  may  }>e  repelled  by  showing  circumstances  under  which  rent 

was  pajd,  15. 
estate  of,  is  assignable  by  deed,  t&. 
equity  will  not  enforce  specific  performance  of  agreement  for  tenancy 

from  year  to  year,  ib. 
estate  of,  may  be  determined,  ib. 

by  determination  of  interest  of  lessor  as  tenant  for  life,  ib. 

but  may  now  hold  on  till  end  of  current  year,  ib. 

not  by  death  of  tenant,  as  his  interest  vests  in  his  representatives, 

ib. 
by  express  surrender  by  deed,  ib. 
by  surrender  by  operation  of  law,  ib. 
not  by  mere  agreement  for  a  new  lease,  16. 
by  notice,  ib. 

liberal  but  not  strained  construction  placed  upon,  ib. 
notice  bad  if  in  the  alternative,  ib. 
good  if  signed  by  one  of  several  joint- tenants,  17. 
or  his  agent,  ib. 
notice  of  unauthorized  agent  may  be  adopted,  ib. 
how  notice  may  be  served,  ib. 

in  the  case  of  a  corporation,  ib. 
distress  when  waiver  of  notice,  ib. 
demand  or  payment  of  rent,  ih. 
second  notice  to  quit,  ib, 

mere  permission  to  stay  for  a  limited  time  not  waiver  of  notice,  ib. 
remedies  against  tenant  who  will  not  give  up  premises,  ib. 
where  tenant  deserts  premises,  ib. 

holding  over  when  liable  to  double  the  yearly  value  or  rent,  18. 
formerly  entitled  to  emblements,  when,  ib. 
entitled  now  instead  to  hold  on  till  end  of  current  year,  ib. 
right  to  awaygoing  crops,  ib. 
to  fixtures,  ib. 

See  Emblembmts. 

TENANTS  BY  ENTIRETIES. 

husband  and  wife  take  as,  when,  780. 
each  is  seised  per  tout,  ib. 
and  the  survivor  takes  the  whole,  ib. 
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TENANTS  BY  £NTIRETIES-<oiamiie(i 
^    husband  without  concurrence  of  wife  can  only  coovey  his  own  interest, 
750. 
on  conveyance  or  devise  to  husband  and  wi&  and  a  third  pwty»  the  two 
former  take  only  a  moie^,  t&. 
flo  likewiie  where  beqiieat  is  to  huaband  and  wife  and  a  third  party 

as  joint-tenants,  ib» 
or  as  tenants  in  common^  ifr. 
cooveyanoe  or  devise  to  man  and  woman  afterwards  marrying  doea  not 
make  them,  ib. 

TERM  OF  YEARS. 

when  outstanding,  efiect  upon  widow's  clann  to  dower^  47. 
effect  of,  satisfied  on  becoming  attendant,  ib. 
See  Emblements. 

TITLE  DEEDS. 

tenant  for  life  entitled  to  custody  of,  in  what  cases,  54. 
when  remainderman  or  jointress  may  have  them  secured  in  equity,  ib. 
contingent  remainderman  not  entitled  to  inspection  of,  ib, 
remainderman  may  keep,  if  delivered  to  him  by  absolute  owner,  t5. 
court  will  not  interfere  with  possession  of,  without  good  reason,  55. 
vested  remainderman  or  his  assignee  may  obtain  inspection  o^  ib. 

unless  purpose  of  production  is  shown  to  be  improper,  ib. 

or  there  is  a  reasonable  cause  of  litigation  between  the  parties,  ib. 
tenant  in  tail  entitled  to^  6 Id. 

TREASON, 

wife  of  person  attainted  fi>r»  loses  her  dower,  640. 
husband  after  issue  born  does  not  lose  curtesy  if  his  wife  conmitt  ii» 
secus,  if  issue  be  born  after  attainder  of  wife,  i&. 
See  Escheat  ;  Forfeituju. 

TRUST  ESTATE, 
curtesy  of,  89. 
dower  of,  under  new  law,  47. 

TRUSTEE. 

widow  of,  in  equity  not  entitled  to  dower  of  trust  estate,  47. 
of  infant  holding  over,  9. 

TRUSTS. 

before  statute  of  27  Hen.  8,  c.  10.  .255. 
right  to  take  profits  or  do  certain  acts,  ib. 

unlawful,  ib. 
mode  of  evading  feudal  burdens  by,  ib. 

and  the  rules  of  common  law,  ib. 
since  the  statute  of  27  Hen.  8,  c.  10.  .274. 
decision  that  there  could  not  be  a  use  upon  a  uae,  revived|  a6« 

different  kinds  of,  ib. 


i 


INDEX.  881 

TR  USTS— conimtterf. 

principles  of  equity  in  dealing  with,  275. 

descend  as  equitable  estates,  t6. 

of  leaseholds  descend  on  personal  representatives,  ib. 

assignable  in  equity,  ib, 

curtesy  of,  ib, 

dower  of,  not  under  old  law,  t6. 

but  under  new  law,  ib, 
as  to  escheat  and  forfeiture  of,  ib. 
how  bound  by  Statutes  of  Limitations,  ib, 
for  conversion,  ib. 

as  to  the  distinction  between  the  merger  of  legal  and  equitable  in- 
terests, t6. 

between  executed  and  executory  trusts,  ib, 
declarations  or  creations  of,  by  Statute  of  Frauds,  must  be  in  writing,  ib, 

except  in  the  case  of  personalty,  276. 
no  form  required  for  declaration  or  creation  of,  t^. 
request  or  recommendation  sufficient  to  create,  t^. 
resulting  and  constructive  trusts  exempted  from  Statute  of  Frauds,  ib, 
instances  of  constructive  and  resulting  trusts,  ib. 
great  proportion  of  property  regulated  by  law  relating  to,  ib, 

UNIONS. 

at  common  law  by  consent  of  parsons,  patron  and  ordinary,  155, 
statutes  respecting,  ib. 
See  Advowson. 

USES. 

before  the  statute  27  Hen.  8,  c.  10.  .252. 
invention  of,  by  clergy,  ib. 
jurisdiction  of  Court  of  Chancery  over,  253. 
definition  of,  ib. 
'  object  of,  ib. 
persons  might  devise  property  through  the  medium  of,  ib. 
shifting  and  springing,  what  are,  ib.,  254. 

what  was  essential  in  order  to  raise,  before  statute  27  Hen.  8,  c.  10.  ,254. 
first,  a  person  seised  to,  ib. 

second,  a  person  capable  of  receiving  or  taking,  ib. 
third,  an  express  declaration  or  consideration  for  raising,  ib. 

resulted  where  no  declaration  or  consideration,  255. 
fourth,  hereditaments  from  which  use  could  arise,  ib. 
did  not  arise  from  personal  hereditaments,  ib. 
nor  mere  rights,  as  rights  of  way  or  common,  ib. 
statutes  passed  respecting,  previous  to  the  statute  of  27  Hen.  8,  c.  10, 
256. 

T.L.C.  3  h 
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USES— continued. 

statute  27  Hen.  8»  c.  10.  .256. 

passed  for  the  purpose  of  destroying,  (6. 

after  the  statute  of  27  Hen.  8,  c.  10.  .257. 

hy  operation  of  statute,  use  joined  to  the  possession,  ib. 

what  was  necessary  to  raise,  ib. 

express,  by  what  terms  raised,  258. 

implied  or  resulting,  when  raised,  tft. 

parol  evidence  may  be  employed  to  rebut  resulting,  ib. 

there  must  be  hereditaments  in  esse  to  raise,  $6. 

not  being  copyholds,  ib. 

of  a  rent* charge,  259. 

feoffee  or  grantee  must  have  seisin  commensurate  with,  ib. 

as  to  the  scintilla  juris  or  the  seisin  to  serve  contingent  uses,  ib. 

opinion  of  Lord  St.  Leonards,  260. 

there  roust  be  an  actual  conveyance  to  raise,  «&. 

a  mere  executory  covenant  or  contract  requires  farther  conveyance 

to  raise,  ib. 
by  operation  of  statute  seisin  joined  to  use,  261. 
estate  not  liable  to  escheat,  forfeiture,  dower'or  curtesy  on  account 

of  releasees  to,  tft.        ' 
estate  of  cestui  que  use  liable  to  those  incidents,  ib. 
limitations  to,  construed' as  similar  at  common  law,  ib. 
limited  by  way  of  remainder  must  take  effect  on  determination  of 

particular  estate,  ib. 
what  interests  can  be  created  by,  which  cannot  be  by  common  law, 

ib. 
by  means  of,  person  may  convey  to  himself,  ib. 
or  to  himself  and  another,  ib. 
to  his  wife,  262. 

to  joint-tenants  at  different  times,  ib. 
an  estate  of  freehold  to  commence  in  futuro,  ib. 

or  estate  may  be  limited  after  a  fee-simple  by  shifting  uses,  ib.  i 

shifting  uses  cannot  be  barred,  i6Sm 
confined  within  limits  of  rule  against  perpetuities,  ib. 

except  when  limitations  over  are  aAer  estate  tail,  ib. 
particular  estates  may  be  made  to  end  before  natural  determination, 

ib. 
distinction  between  conditional  limitation  and  shifting  or  springing 

uses^  ib. 
powers  deriving  their  effect  from,  ib. 
appointment  under  operates  as  declaration  of,  264. 
without  transmutation  of  possession,  ib. 
and  as  if  appointment  inserted  in  instrument  creating  power,  t^. 
mode  in  which  conveyances  to,  operate,  ib. 
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USES— continued, 

without  trantiniutatioD  of  possession  as  on  a  covenant  to  stand  seised, 

a  bargain  and  sale,  ib. 
,   with  transmutation  of  possession,  ib. 
as  in  feoffments,  grants,  fines  and  recoveries,  ib, 
lease  and  release,  ib. 
lease  now  rendered  unnecessary,  ib. 
distinction  between  instruments  operating  with,  and  those  operating 

without  transmutation  of  possession,  in  conferring  the  legal  estate* 

266. 
declaration  of,  formerly  -by  parol,  t6. 
since  Statute  of  Frauds  must  be  by  writing,  ifr. 
instruments  not  operating  by  way  of  transmutation  of  possession 

mere  declaration  of,  ib, 
may  be  declared  in  instruments  operating  by  jtransmutation  of,  by 

the  same  distinct  instrument,  ib.   * 
distinction  between  deeds  leading  and  deeda  declaring  uses  of  fines 

or  recoveries,  ib. 
when  deed  leading  the  uses  might  be  altered  before  fine  or  recovery, 

ib. 

when  after,  267. 
where  declaration  of,  subsequent  to  fine  or  recovery  might  be 

altered,  ib. 
where  declarations  of,  in  the  same  instrument,  are  contradictory,  ib. 
what  is  essential  to  the  validity  of  a  declaration  of,  ib» 
when  created  by  wills  whether  they  operate  under  the  statute,  ib. 
whether  statute  of,  applicable  to  wills,  268. 
copyholds  not  within  the  statute  of^  27d. 
effect  of  uses  declared  upon  a  surrender,  ib. 
leaseholds  and  other  chattels  not  transferable  under,  ib* 
two  deeds  therefore  necessary  on  appointment  of  a  new  trustee  of 

leaseholds,  ib. 

See  Leoax  Estatb. 

VESTING. 

in  the  event  of,  gifl  becomes  transmissible  to  representatives,  678. 
and  is  not  amenable  to  rule  against  perpetuities,  ib, 
secus,  in  the  case  of  contingent  gifts,  ib. 
favoured.by  the  courts  in  construing  instruments,  ib, 
will  not  take  place  where  devise  is  expressly  made  contingent  on  the 
happening  of  a  certain  event,  ib. 

though  consequences  may  be  absurd,  679. 

or  though  testator  may  have  supposed  he  could  only  make  a  con« 
tingent  devise,  ib. 

3Lg 
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VESTING— «m<mt«?rf. 

but  courts  will  lean  towards  a  different  construction^  679. 
of  a  gift  not  divested,  unless  event  upon  which  it  is  given  over  happens 

precisely,  ib. 
contingency  upon  which  limited  interest  is  dependent,  extended  to  sub- 
sequent limitation,  680. 

unless  confined  to  prior  estate,  ib. 
or  subsequent  limitations  are  not  connected  with  it,  ib. 
period  of,  not  postponed  by  words  of  futurity,  but  that  of  enjoyment,  i6. 
takes  place  where  devise  to  a. person  is  preceded  by  a  prior  life  interest, 

or  under  a  limitation  in  default  of  issue  or  son,  though  there  may 

have  been  issue  or  sons  who  died,  68f. 
or  under  a  limitation  over  on  the  second  marriage  of  widow,  to 

whom  a  life  interest  is  given,  ib. 
but  not  if  a  different  construction  would  defeat  the  testator's  in- 
tention, 682. 
does  npt  take  place  if  property  be  given  to  person  if  "  or  when "  he 

attains  a  particular  age,  682. 
secus,  if  a  particular  interest  be  given  in  the  mean  time,  i6. 
the  words  '*  from  and  after"  construed  in  the  same  mode  as  **  when,"  684. 
though  gift  over  apparently  depends  on  prior  estate  taking  effect, 
when,  ib. 
effect  of  a  limitation  over  in  the  event  of  person  dying  under  a  certain 

age  after  a  gift  "  if"  or  "  when"  he  attains  it,  685. 
same  construction  adopted  in  the  case  of  executory  trusts,  686. 

or  where  money  is  directed  to  be  laid  out  in  land,  ib. 
does  not  take  place  immediately  where  there  is  a  declaration  that  devisee 
is  to  take  a  vested  interest  at4i  particular  time,  ib. 
nor  if  he  is  not  to  take  it  until  a  particular  time,  ib. 
nor  where  the  description  of  the  devisee  makes  the  given  age  part 

of  the  description,  686,  687. 
although  there  may  be  a  clause  for  maintenance,  Uf. 
of  legacies  payable  out  of  personal  estate  only,  687,  688. 
depends  upon  rules  of  ecclesiastical  courts  borrowed  from  the  Roman 

law,  688. 
takes  place  according  to  first  general  rule,  when  legacy  given  generaUy 
is  to  be  paid  or  payable  at  a  certain  age,  ib. 
or  where  there  is  a  direction  to  distribute,  ib. 
where  representatives  may  call  for  payment  of  legacy,  ib. 
does  not  take  place  according  to  second  general  rule  when  legacy  is 
bequeathed  *<at'*  twenty-one,  unless  legatee  be  then  alive,  ib. 
or  **  if,"  or  "  when"  person  attains  that  age,  ib. 
both  rules  yreld  to  clear  contrary  intention,  ib. 

as  to  first  rule,  there  is  an  exception  where  testator  clearly  intended 
vesting  to  be  postponed  to  time  of  payment,  689. 
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or  until  his  debts  are  paid,  689. 
assets  realized,  ib. 
or  lands  sold  or  purchased,  t6. 

but  intention  must  be  clearly  expressed  to  take  case  out  of  the 
rule,  ib, 
another  exception  to  first  rule  is  where  legacy  is  to  be  paid  upon  an 

uncertain  event,  690. 
as  to  second  rule,  exception  takes  place  where  intermediate  interest  is 

given  to  legatee,  691. 
or  it  is  directed  to  be  applied  for  his  benefit,  t6. 
even  where  interest  is  only  given  for  part  of  intervening  period,  692. 
exception  not  applicable  unless  whole  amount  of  interest  be  given,  ib> 
or  if  only  maintenance  be  given,  t&. 
though  equal  to  the  whole  amount  of  interest,  ib, 
unless  interest  itself  be  given  for  maintenance,  ib, 
or  be  given  in  the  same  words  as  the  capital,  ib, 
intention  must  be  clear  that  gifl  of  interest  is  not  contingent,  ib, 
takes  place  if  future  gift  is  only  postponed  to  let  in  some  other 

interest^  t6. 
although  there  is  no  gift  except  in  the  direction  to  pay,  ib* 
or  to  pay  and  divide,  ib, 
favoured  when  fund  severed  immediately  from  general  estate  for  benefit 

of  the  legatee,  69d. 
presumption  of,  from  gifl  of  interest  fails,  where  legacy  is  given  over  on 

the  death  of  legatee  before  a  particular  period,  t^. 
takes  place  where  testator  directs  *'  legacy"  to  vest  at  a  particular  period, 

ib, 
but  the  word  "vest"  is  sometimes  used  in  the  sense  of  "indefeasi- 
ble," ib, 
of  residue^  courts  strongly  in  favour  of,  694. 

if  clear,  not  rendered  contingent  by  subsequent  doubtful  expressions,  ib, 
does  not  immediately  take  place  where  attainment  of  a  particular  age  is 

part  of  the  description  of  the  objects,  ib, 
secus,  if  the  contingency  be  not  contained  in  the  bequest  itself,  695. 
or  if  being  so  the  bequest  is  to  a  class  when  and  as  they  attain  a 
particular  age,  t6. 
effect  of  gift  over  in  conferring  a,  ib, 
of  legacies  payable  out  of  real  estates  only,  ib, 

as  a  general  rule  does  not  take  place  where  time  is  annexed  to  the 
substance  or  payment  of  the  legacy,  ib, 

but  sinks  into  land  when  legatee  dies  before  time  arrives,  ib, 

rule  applicable  to  legacies  given  to  strangers  as  well  as  to  children 

for  portions,  696. 
exception  to  rule  where  payment  is  postponed  for  the  convenience 
of  the  estate,  ib. 


886  *       iNBxx. 

VESTING— €DiKmiieif. 

and  where  testator  directs  legacy  shaU  vest  on  his  death,  697. 
of  legacies  charged  as  mixed  fVmd  of  real  and  penomal  esiaie,  698. 
as  far  as  personal  estate  extends  to  fMj  such  legacies  governed  by 

rules  applicable  to  personal  estate,  ib, 
so  far  as  real  estate  extends,  must  be  governed  by  mles  applicable  to 
real  estate,  f6. 

VICAR.    See  Paeson. 

WASTE. 

owners  of  inheritance  not  liable  to,  63. 
persons  with  limited  interests  liable  for^  tft. 

except  tenant*  in  tail  after  possibility  of  issue  extinct,  37,  64. 
tenants  for  life  by  convention  or  operation  of  law  liable  for,  69. 
and  lessee  for  years,  654. 
different  kinds  of  waste,  ib. 

actual  or  voluntary  is  an  act  of  commission,  ib, 
when  committed  in  pulling  down  fixtures,  ib, 
in  timber  trees  or  fences,  t6. 
in  opening  new  pits  or  mines,  ib. 
not  if  previously  opened,  ib, 

unless  some  preparations  for  opening  had  been  made,  ib, 
old  vein  may  be  pursued  by  new  pits  or  shafts  without,  ib, 
by  the  conversion  of  arable  into  wood  or  ^  converso,  ib. 
by  ploughing  ancient  meadows,   ib. 
and  custom  cannot  be  pleaded,  ib. 

but  not  as  between  tenant  for  life  and  remainderman  if  pasture 
has  been  made  since  commencement  of  lease,  ib, 
parson  or  vicar  may  plough  pasture  for  purpose  of  laying  down 
again  when,  ib. 
not  his  widow,  66. 
ploughing  up  warren  by  prescription  is,  ib. 
secus,  if  it  be  not  a  legal  warren,  t6. 
permissive  is  an  act  of  omission,  66. 

in  not  doing  repairs,  ib, 
leaving  land  uncultivated  is  not,  ib. 

doubtful  if  action  can  be  maintained  at  law  for  permissive  waste,  ib, 
not  maintainable  against  tenant  from  year  to  year,  ib. 
even  with  covenant  to  repair  and  leave  in  repair,  ib, 
equity  will  not  interfere  in  cases  of,  ib. 

things  severed  by  tempest,  or  a  trespasser,  belong  to  first  owner  of  the 
inheritance,  67. 

though  there  be  intervening  estate  of  tenant  for  life  without  im- 
peachment of  waste,  ib. 
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to  prevent  timber  decaying,  Court  of  Chancery  will  order  it  to  be  fallen 

on  application  of  tenant  for  life,  67.  « 

tenant  for  life  will  have  the  interest  of  the  proceeds  invested  for  his 

life,  ib. 
may  be  committed  by  tenant  for  life  without  impeachment  of,  ib, 
timber  fallen  by  prior  tenant  belongs  to  owner  of  the  inheritance,  t6. 
clause  "  without  impeachment  of  waste"  may  be  restricted,  i6. 

or  be  made  subordinate  to  power  of  trustees  to  fell  timber,  68.    - 
procedure  in  cases  of  waste,  t6. 
See  Equitable  Waste. 

r 

WILL. — See  Tenant  at  Will. 

WILLS. 

lands  first  devisable  under  by  custom,  267* 
conveyances  to  uses  operated  as,  ib, 
statutes  enabling  person  to  make,  268. 
whether  Statute  of  Uses  applicable  to,  ib, 

WRIT  OF  ADMEASUREMENT 

writ  of  for  excess  in  assignment  of  dower,  52. 
proceedings  under  by  sheriff,  t6« 

YEAR  TO  YEAR.— 5ee  TsNiiKT  froh  Ybae  to  Year. 
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